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JUDGE DOBIE: Yes. 

THE CHAIRWN: Buppo se the evidence is inadmissible 

in the  sense t h a t  the subject  matter i~l soinething that the 

c o u r t  considers e n t i r e l y  o u t s i d e  of the scope of the case. 

That is one reason. Another reason is that it is p e r f e c t l y  

relevant, b u t  is not  the best evidence. It is hearsay. 

I agree w i t h  you that we s h o u l d  not change the draft, 

b u t  I would suggest that when you g e t  up y o u r  no te s  r e f e r r i ng  

them to the c o u r t ,  it might be well  to t r y  t o  bring o u t  that 

idea, It is not  fnadm%ss%ble because it i s  irrelevanti in the 

sense of having no r e l a t i o n  to the case, but i% is inadmissible 

because it I s  hearsay. 

JUDGE DOBIE: I bel ieve  a note  would  take  care of 

THE CHAIRMAN: That is what I think. We passed it, 

and it stands. 

We pass on, then, t o  R u l e  27. Is there anyth ing  on 

that that you want to take up? That is Deposi t ions  Before 

Action or Pending Appeal. 
P 

JUDGE CLARK: No. 

DEAN MORGAN: Sornebody made a suggest ion on 26 (d), 

b u t  I think t he r e  is noth ing  to that suggestion,  probably.  

JUDGE CLARK: It was a ~ u g g e s t i o n  as t o  the taking 

o f  the deposition of a corporat ion.  It is on page 53 o f  the 

f i rs t  summary. It is f rom the  Federal  R u l e a  Bervfcs. The f irs  



q u e s t i o n  raised was why 26(d) (2 )  r e f e r s  to d i r ec to r s ,  while 

R u l e  37, deal ing  with the consequences of r e fusa l  t o  make dis- 

covery,  does not .  We don't p u t  t t d i r e o t o r s H  in 37(b) and ( d ) ,  

b u t  there hasn't been any real q u e s t i o n  about it. 

DEAN MIRGAN: I dongt t h i n k  so. 

JUDGE CLARK: It is rather 'a technical objection. 

THE CHAIRMAN: Has any q u e s t i o n  arisen i n  c o u r t ?  

JUDGE CLAW: No. 

JUDGE DOBIE: I think we had b e t t e r  pass that, 

JUDGE CLARK: This is a t heo re t i ca l  objec t ion ,  Then 

the  same people,  the e d i t o r s  of the Federal R u l e s  Bervice, eug- 

gee t  that the r u l e s  shoula be amended t o  provide f o r  the t ak ing  

of depos i t ions  under Rule 26 (6) of corporate employees. That 

is a matter we have diacuased .  before. 

DEAN MORGAN: I think that is o u t ,  d o n ' t  you? It is 

to t r y  to make that receivable as an admission, isn't it? 

JUDGE CLARK: ' J l e ~ .  

DEAN hIORGJ4N: 1 s h o u l d  t h i n k  that 1s o u t ,  There l a  

nothing to prevent your taking 'the depos i t ion  of a corporate  

employee l i k e  any other witness, is theye? They want a pro- 

v i s i o n  so that the employee f s depos i t i on  muld '  be receivable 

whether or n o t  he was available, and so f o r t h .  

THE CHAIRMAN: Ye a .  

DEAN NUT(CtAN: Just as if he were an o f f i c e r  of the 

corpora t ion ,  



JUDGE CLARK: We have dLscusseZf that  several t i rnea 

before. There ianft anything r e a l l y  new. 

DEAN MORGAN: I d o n l t  t h i n k  there  is a n y t h i n g  In it. 

THE CHAIRJILAN: We havenit a n y t h i n g  ae t o  Rule 27, 

JUDGE CLARK: No. 

THE CHAIRMAN : R u l e  281 

JUDGE CLARK: Mr. Youngquist wanted to know if the 

material between l i n e s  8 and LO could be omitted, b u t  that is 

what we p u t  in, 

THE CHAIRMN: Why did  he want t o  omit it? 

JLTDGE CLARK: I t h i n k  he thought it was unnecessary, 

surplusage. We wanted t o  emphasize that the appointment of a 

person carried w i t h  it the power to do a l l  these th ings ,  and 

the very phraseology suggested by Mr. YoungquiaC was thought to 

be d o u b t f u l  as t o  whether the "pereond appointed, if otherwise 

wi thou t  a u t h o r i t y ,  could adminis te r  oa tha  and take tes t imony.  

This makes it quite clear. 

TKE: CHAIRlIAN: I have y o u r  d iges t  or note  here, and 

he has a reason f o r  it. It is not a mere q u e s t i o n  of surplus- 

age. He says if a person appointed hasnit any other s t a t u t o r y  

a u t h o r i t y  t o  administer oaths, he d o u b t s  the  power of the rules 

to grant him that a u t h o r i t y .  

JUDGE CLARK: Yes. I am wrong. You a r e  right abou t  



THE CHALRIJUN: He says it is d o u b t f u l  whether the 

flpersonll appointed,  if otherwise without a u t h o r i t y ,  could 

administer oaths and take t e s t i m o n y .  Your  theory is that we 

grant  him a u t h o r i t y  by a procedural r u l e .  
+ JUDGE DOBIE : By v i r t u e  o f  the appointment he shall 

have power, 

PROFESSOR SUNDERZAND: He may be appointed,  The 

cou r t  g r an t s  the power t o  administer oaths. 

H E  C 4 I b  Yes. 

PROFESSOR SUNDERLAND : Wouldn the  cour t  have power 

in making the appointment t o  grant  a u t h o r i t y  t o  administer 

oaths? It i s n ' t  that the r u l e  g ives  t h e  a u t h o r i t y ,  b u t  the 

c o u r t  g ivee  the a u t h o r i t y  in making the appointment. . 

JUDGE CLARK: If that cani t be 'done, there i e n  ' t any 

reason f o r  making the a d d i t i o n ,  because s. person who oouldnlt 

adminieter oaths would be quite useless here. 

THE CHAIRMAN: I t h i n k  Edson knocked Youngquiat  out .  

The court can appoint  a master, exarniner o r  anybody, and has 

a u t h o r i t y  t o  g ive  him power to adminis te r  oaths and swear 

witnesses.  

L e t  I s  pass on t o  Rule 30, then, Deposit ion8 Upon Oral 

Exalnination. I donit know whether there is anything in it t h a t  

we are in doubt about except this ques t ion  of lines 14 to 17, 

"that designated restriat i o n s  be imposed upon i n q u i r y  i n t o  

papers and documents prepared or obtained by the adverse p a r t y  



in the preparation of the case f o r  t r i a l t i .  The word "expensea 

is added down in l i n e  28, which I t h i n k  is all right. 

PROFESSOR SUPJDEFILAND: I wonder if that 9 s  in the 

right rule. This rule r e f e r s  t o  depoe i t  i o n s  upon o r a l  exami- 

n a t i o n ,  and then' we i n s e r t  this matter which r e l a t e s  to papers 

and document s , 

JUDCIE CLARK: Of course,  Edson, a good many of the 

o t h e r  rules now are tied up to th is .  

DEAN MORGAN : Yes . 
JUDGE CLARK: P o s s i b l y  the t i t l e  may not be a e  ade- 

quate  as it was o r i g i n a l l y .  

MR, HAMQOND: You have in Rule 34 an i n s e r t i o n ,  "and 

subject  t o  any applicable p r o t e c t i v e  orders  mentioned in Rule 

PROFESSOR SUNDERLAND: Yes, but t h i  s doeen t r e a l l y  

belong in 30(b). 

THE CHAIRMAN: Tt ie p u t  in the clause on ' epoei t ions  

and r e s t r i c t i o n s  placed upon depositions 'upon o r a l  examination. 

Whether right or wrong, that seems to beae  good a p lace  as any. 

Then the other  ru l e s ,  having r e l a t i o n  to other forme of interro 

g a t i o n ,  a r e  tied up w i t h  this and refer back to the powers that 

the cou r t  has under Rule 30. I am not sure that it makes any 

d i f fe rence  in what particular one o f  these discovery ru les  we 

p u t  that  p r o v i s i o n  f o r  r e s t r i c t i v e  orders ,  if it is t he re  and 

t hen  referred to in a l l  the others ,  



JUDGE DOBIE: Isn't t h i s  i n q u i r y  i n t o  ra ther  than 

product i o n  of the papers,  "imp0 sea upon i nqu i ry  into papers 

and documentsIi? It doesn't say anything a b o u t  producing them. 

DEAN MORGAN: You can g e t  a subpoena duces tecum f o r  

a depos i t i on ,  and that will require  the product ion  of documents 

So, you would have to have this part as well  as any other pa r t ,  

I should think.  

THE CHAIRMAN: It r e f e r e  to when the production of 

documents is required.  

To start the ball r o l l i n g ,  I have read a l l  these 

cases in o u r  federal cour t s  in t h i s  c o u n t r y  and in the E n g l i s h  

cou.rts p u t  out in the digest which the Reporter  very  k i n d l y  

prepared. It gave me a d i f f e r e n t  p i c t u r e  of the th ing  than  

9 had before  to read all those cases and see what they had done 

The bulk of the cases in this count ry  are in the Eastern and 

Southern Districts of New York, in Pennsylvania. There is 

j u s t  a smattering o f  any litigation on the subject reported 

The cases  we have in t h i s  count ry  ahow a d i s p o s i t i o n  

t o  place r e s t r i c t i o n s  around the use o f  the in format ion  ob- 

tained in prepa ra t ion  f o r  t r ia l .  Of course,  you know what the  

E n g l i s h  do. They hook it up on privi lege ,  and any tinle you g e t  

a Lawyer  within f o r t y  miles of it, they say it cones under t h e  

p r i v i l ege  r u l e .  

I must confess,  in the f i r e t  place, that I t h i n k  t h i  



provis ion  that it is proposed t o  put  in here, that is now in 

l i n e s  14 t o  16, won't do, because it doeantt help us any.  It 

aoeentt add anything.  It simply says that a c o u r t  can place 

some k ind  o f  r e s t r i c t i o n  in a particular case a round  the use 

o f  the pager. I imagine that is so. There are oaeeEt where you 

have t o  admit some o f  the t h i n g o  in that f i l e  were e n t i t l e d  

to p r o t e c t i o n ,  b u t  it doesntt s t d t e  any standard or any ru le  

or any p r i n c i p l e  which a cour t  may go on. I doni  t t h ink  it 

helps  t h e  d i s t r i c t  cour t  t o  know how t o  handle t h i s  case. 

I suggested g e t t i n g  some constructive propo saZs  f rum 

t h e  bar, something f rom the bar to propose a p r o v i e i o n  in the 

r u l e  that would l a y  down in f a i r l y  general terms the standard 

f o r  app l i ca t ion  of judicial d i s c r e t i o n ,  and we have g o t t e n  no 

resu l t s .  Perhaps somebody from the Committee can do it and 

sat isfy the s i t u a t i o n ,  b u t  if not ,  my d i s p o s i t i o n  would be to 

s t r i k e  this provieion,  l i n e s  14 to 17, o u t  of the r u l e  because 

I donlt think it helps the s i t u a t i o n  any. 

SENATOR PEPPER: Which r u l e  is tha t?  

THE CHAIFMAN: We are t a l k ing  about Rule 30(b), on 

page 38, in which the proposal  is !Ithat designated r e s t r i c t i o n s  

be imposed. upon i n q u i r y  i n t o  papers and documents preparea or 

obta ined  by the adverse p a r t y  in the preparation of the case 

for trialli. Ifwe.cahlt p u t  i n a  st,andard that sa t i s f i es  us and 

meets the  s i t u a t i o n  a l l  the varied kind'a of s h t u a t ; i o n s  

tha t  mzy arise and the t y p e s  o f  document s that may be there,  



t h e  d i f ferenoes  in t h e i r  o r i g i n ,  the time when they are asked 

f o r ,  and the purpose f o r  which they are to be used, if we 

canit fo rmula te  & standard which w i l l  app ly  t o  a l l  that, I 

f a v o r  l eav ing  t h i s  proposal  out, maybe with the hope that the 

Hickman case will ge t  up to t h e  Bupreme Cour t  (a writ of oer-  

tiorari has' been applied f o r )  and t h e y  will a t tack  the  problem 

in the light of the dec i s ions  and in the  light of t h e i r  own 

view about the proprieties of th ings  ana lay down a r u l e  on 

the subject. We are sort o f  passing the buck, of course.  

DEAN MORGAN: The t r o u b l e  is that the Hickman case 

g i v e s  an interpretation of  privi lege  which c e r t a i n l y  ken 't the 

k ind  of p r i v i l e g e  that  app l ies  at t r i a l .  

THE CHAIRMAN: What are they  aaying? 

DEAN MORGAN: They are i n t e r p r e t i n g  our statement 

o f  p r i v i l e g e .  That is what they purported to do. 

THE CHAIRMAN: I don't agree with that .  We never 

used the word "pr iv i legedi i  as they eay we did  in any sense 

o'clzer than the st andard a t to rney-c l i en t  and doctor-pat l e n t  

r e l a t i o n .  That i a  what we are  t a lk ing  about.  The C.C , A ,  in 

the Third C32ou i t  comes a long  and imputes t o  us the i n t e n t i o n  

t o  use "pr iv i legedH in a broader sense, and with that ae a 

basis they say the  s t u f f  is priv i leged.  

DEAN MORGAN: Yes, 

THE CHAIREIIAN: It i e  a f a l s e  argument. They may be 

right in t h e i r  r e s u l t ,  b u t  they are c e r t a i n l y  not right in 
* 



i m p u t i n g  to us a meaning of' the word "p r iv i l ege t i  that I don't 

t h i n k  a man on this Cumi t tee  ever  dreamed of. 

SENATOR PEPPER: The best comment that 3: have heard 

on that opinion was by a member of the Allegheny bar, in 

Pennsylvania ,  with whom I corre  sponded--Mi as Graubert , a very 

i n t e l l i g e n t  woman. 

JUDGE CLAFIK: I heard from her. She sends me a l l  

t h e i r  articles, 

SENATOR PEPPER: She is very  good. She says: 

do no t  think the basis of Judge Ooodrichta opin ion  

is sound. The p r i v i l e g e  which ex i s t s  between lawyer and c l i e n t  

s h o u l d  be Limited to such f a c t s  as the c l i e n t  himself dfsclosers 

to the lawyer. To extend t h i s  p r iv i l ege  to ' a ~ y  information 

which a lawyer'or h i s  c l i e n t  may o b t a i n  from any other source 

seems to me to be i g n o r i n g  the reason f o r  the p r iv i l ege .  I 

think the r e s u l t  which the C f r c u i t  Court sought t o  obtain could 

be reached by d i r ec t i ng  t h e  proceases of discovery to the 

c l i e n t .  If t h e  rule  should specify that counsel  of record f o r  

every p a r t y  shall not be subject t o  the procesaee of discovery,  

1 think the b e n e f i t g  of the r u l e  would be obtained wi thou t  

g e t t i n g  i n t o  the d i f f  i o u l t i e s  which Judge Goodrioh anticipates. 

It may be that such a r u l e  would provide an escape from com- 

p l e t e  d i scovery ,  b u t  it might prove ve ry  embarrassing to permit 

a c l i e n t  to withhold information on the ground that o n l y  h i e  

lawyer had the facts.  The c o u r t  c o u l d ,  under such circumstance 



r e q u i r e  the c l i e n t  t o  o b t a i n  t h e  fac t  from h i s  lawyer. ti 

THE CHAIRMAN: V e r y  clear. 

SENATOR PEPPER: I t h i n k  that is an a c u t e  criticism. 

Like you, Mr. Chairman, I have read the seventy-nine  pages of 

that analysis w i t h  r e a l l y  very  great care, and whoever did it 

did a f i n e  p iece  of work, but I do t h i n k  that a review of 

those cases makes a r e v i s i o n  of t he  discovery rules imperative. 

I don't t h i n k  it is creditable t o  t h i s  Committee that  we 

should t u r n  out a r u l e  which is so l a c k i n g  in c l a r i t y  as to 

r e s u l t  in those seventy-nine pages o f  chorus of discord,  beoms 

that is what it is. There are cer ta in  pattern8 that r u n  

through it, b u t  they are i n c o n s i s t e n t  with one another. 

I t h ink  what we have attempted t o  do is to steer  

some s o r t  of middle course between two extremes--the extreme 

of al lowing discovery only of books, papers,  and o ther  tangible  

things as they exis ted  p r i o r  t o  the inc iden t  which gives  rise 

t o  the a c t i o n ,  and of things subsequently prepared, which g e t s  

mixed up w i t h  the ques t i on  of privilege,  with the r igh t s ,  if 

any, of the i n s u r e r  of one of the parties, and thie whole ques- 

t i o n  o f  t h e  intervention of lawyers. 

I think it would  c l e a r  t h e  air  if I s t a t e d  the length 

that I would be prepared to go in a r e v i s i o n  o f  these ru les .  

I think t h e  rules, as amended, should be liberal in permitting 

discovery  of a l l  documents and other tangible things which were 

in exis tence  before the event,  giving r i a e  to the action. 



Discovery shou ld  not extend t o  any document prepared a f t e r  

Chat event, whether by o r  f o r  a p a r t y  or by or f o r  the i n su re r  

o f  a p a r t y ,  except  written statements or r epo r t s  rnade i m m e -  

diately a f t e r  the event in discharge of a d u t y  t o  make them. 

Discovery a lso  s h o u l d  be h a d  of the names and addresses o f  

persons  believed t o  have knowledge of relevant f ac t s ,  but not 

o f  the statements of such persons made t o  a p a r t y  o r  h is  agent,  

whether lawyer or otherwise, subsequent t o  the event in ques- 

t i o n  and whether or not made fn preparation f o r  t r i a l ,  

In o t h e r  word-a, I would  draw the l i n e  at the happen- 

i n g  of the event which gives r i s e  to the a c t i o n .  I would  make 

discovery  m p l e  and complete as to any th ing  that was in ex i s t -  

ence at that t i ne ,  and I would l l i n i t  digcovery of docuruente 

o r i g i n a t i n g  a f t e r  thctt date to r epo r t s  made kin t h e  disoharge 

of the duty o r  t o  e n t r i e s  made in t h e  discharge o f  the d u t y  to 

make them, 

TEE C H A I M M :  You mean requ i re  sofae of them made in 

the  o r d i n a r y  courge  o f  business, whether you have apprehension 

o f  a l a w s u i t  o r  not ,  

SENATOR PEPPER: That i s righ$. 

THE CHAIRMAN: That is a v e r y  d i f f i c u l t  t e s t  to app ly  

DEAN MORGAN: How would you d e f i n e  " d u t y "  there?  

JUDGE DOBIE: That is what I was going t o  ask about. 

Were is a case I had: A man was ki l led ,  d o ~ m  there  in the 

mountains.  A poor  mountain boy g o t  drunk and was run over  by 



two hearses--a t e r r i b l e  death! They had a coronerf s inquest, 

but the  counsel f o r  the plaintiff dfdnlt know about it. The 

c o u n s e l  f o r  t h e  defendant had a stenographer there  and took 

down the evidence at the coroner's i n q u e s t ,  Would y o u  r u l e  

that out? Of course,  the coroner  t r i e d  the case in pursuance 

of hie d u t y ,  b u t  there is no requirement in Virg in ia  f o r  a 

transcript of the evidence. 

SENATOR PEPPER: Judge Dobie, I would say that the 

t y p i c a l  caae of the d u t y  to make an entry or a r e p o r t  i s  the 

case o f  t h e  l o g  of a veesel ,  we will say, where the inc idents  

of t h e  day are entered.  If t hey  happened t o  include an acci- 

dent ,  tha t  would j u s t  take i t s  course with the other  th ings .  

JUDGE DOBIE: How abou t  a locomotive engineer  who 

makes a repor t  about  a defect ive engine? 

SENATOR PEPPER: Irrespect , ive of whether the  subject  

r lat ter  is an a c t  causing damage o r  some inoid-ent  that doesn't 

a f fec t  a third person,  l i k e  the breakdown of  a machine, any of 

those th ings ,  it seems t o  me, made immediately a f t e r  the 

i n c i d e n t  should be made the subject o f  discovery. 

TEE CIZBIRMLAM: You mean which had to be made under 

t h e  r u l e s  or the  r e g u l a t i o n s  o f  the i n s t i t u t i o n ,  whether any- 
I 

body was hurt o r  daruaged or not. 

SENATOR PEPPER: That i e  right. 

DEAN MORGAN: What a b o u t  the r e p o r t s  of accidents  

that a r e  supposed t o  be made t o  the Interstate Commerce 



Commission, full statements ,  and so f o r t h ?  

BENATOR PEPPER: I s h o u l d  say genera l ly  that I take 

my stand on the  happening o f  the  even t ,  that I would i n c l u d e  

the  r igh t  of discovery,  always subject t o  p r iv i l ege  p rope r ly  

understood,  as to any documents that were in existence at the 

t i m e  of t h e  i n c i d e n t .  I would L i m i t  d iscovery of documents 

originating subsequent t o  the i n c i d e n t  t o  the  typical cases tha 

I have mentioned, where it is t h e  d u t y  to make the repor t  n o t  

because of t he  act but because it is the  d u t y  to r e p o r t  in the 

o r d i n a r y  course  of  business .  Of course, the names of  persons  

suppoeed or thought to have knowledge o f  the  facts s h o u l d  be 

available, together with t h e i r  addresses. 

prir, Chairrrlan, we m u s t  r e a l i z e  that it i s  the attempt 

t o  accomuoda'ce the r u l e  t o  all s o r t s  of  f r i temediate cases 

that  g e t s  us i n t o  t r o u b l e ,  and discovery is an extreme remedy. 

It seeus to rue that it ought n o t  t o  be extended beyond the 

p o i n t  that I have indicated. 

a b o u t  concrete ins t ances .  For  example, suppose the  p l a i n t i f f i  

the l a w s u i t  was a person injured in an accident ,  and s h o r t l y  

a f t e r  the accident an agent of th.e i n s u r a n c e  company, represent- 

ing the person who night  be charged w i t h  r e s p o n s i b i l i t y ,  got 

to the plaintiff and obtained a written statement from him and 

t u r n e d  it over  t o  the defendant and t h e  defendant's lawyer. 



Afterwards, the p l a i n t  i f f  h i red  a lawyer, and the f i r s t  th ing  

the l a w y e r  asked was, "Nhat is your  etatement about the case? 

Did you make any statement a,% o r  abou t  the time o f  the  accident 

to anybody?" The p l a i n t i f f  t o l d  his l a w y e r ,  "Yes, I made one 

to the insurance c o q a n y .  f j  

The lawyer wants t o  see it. Maybe it is f o r  a l e g i t i -  

mate purpose and maybe it i s n  't, b u t  he aske for the produc t ion  

o f  the statement fu rn i shed  t o  the defendant by the p l a i n t i f f .  

Under y o u r  gene ra l  statement the p l a i n t i f f  couldn t see that,  

SENATOR PEPPER: That is right, and I think it is the 

at tempt  to deal with such caees as you p u t  that g e t s  us i n t o  

t r o u b l e .  I don't b e l i e v e  that you can distinguish between the 

oase in which on t h e  facts there is an element of i n j u s t i c e  in 

not l e t t i n g  the p l a i n t i f f  l e  Lawyer see the document in question 

and the oase in which it is desised by hia f o r  t h e  purpose of 

cooking up evidence f o r  t h e  purpose of circumventing it. 

Gentlemen, we canit draw the l i n e ,  it seems to me, u n l c o s  we 

draw it on some ob j e o t i v e  t e s t ,  such as f r eez ing  the  situation 

as o f  .the happening of the event g i v i n g  r i s e  t o  the a c t i o n  and 

then permi t t ing  declarations or statements in the  course of 

business, the nature of  which we have a l l  threshed o u t  for 

years in the law o f  evidence--book e n t r i e s ,  shop records, and 

so on, the logs  of ships, and the  l is t  of witnesses with t h e i r  

addre sse s . 
TlEC CHAIRMAN: L e t t s  say that the defendant is a 



person w h o  had apprehension of being sued or was sued, and he 

makes an i n v e ~ t i g a t i o n  and g e t s  in touch with a l o t  of witnesse 

who know about the  case and o b t a i n s  t h e i r  s ta tements ,  

SENATOR PEPPER : Ye s . 
THE CKAPmllAN: The p l a i n t i f f  doesn It do it . He 

money or whatnot. Then, before t h e  t r i a l ,  the p l a i n t i f f  asks 

t o  have leave t o  see %he statements that the witnesses have 

made. That, of  course,  would be denied under y o u r  r u l e .  

SENATOR PEPPER: Yes. 

THE CHAIRIIIAN: I am wondering what is y o u r  p r i n c i p l e  

o r  your reason  for denying. Is it because t h e r e  has been an 

undue use of money and expense, or is that p l ac ing  a premium on 

l a z i n e s s ,  o r  is it some o t h e r  p r i n c i p l e ?  

SENATOR PEPPER: All those  elements enter i n t o  it, 

b u t  I should  say the basic p r i n c i p l e  is that in o u r  s y s t e m  of 

procedure we ought to recognize that  a lawsuit is an adversary 

proceeding, that the t r u t h  is most l i k e l y  to be e l i c i t e d  as the 

r e s u l t  of cross-play between a p l a i n t i f f  and defendant. The 

very names that we give  them ind ica te  that  it is that kind of 

c o n t e s t .  I don t think a lawsuit is an oocasion f o r  resolving 

the whole thing i n t o  a UNO, w i t h  all open covenants openly 

arrived at and everything laid on t he  table. I think it is an 

adversary proceeding. I t h ink  that what is done by e i the r  side 

in the way o f  i n v e s t i g a t i o n  a f t e r  the event is something into 



a i c h  we have no r igh t  t o  go in cornpelling discovery. 

THE CHALRiUN: Let me ask you one more q u e s t i o n  or 

two. The ease whkch I have 1 2 l u s t r a t e d  is one where the de- 

f e n d a n t  g e t s  s ta tements  frorn witnesses, v a s  them in h i s  file, 

and before the  t r ia l  starts the plaintiff asks l e a v e  t o  see 

them, and you say it shall be denied. Suppose that the wit- 

nesses from whom defendant has obtained statements go on the 

stand at t h e  t r ia l ,  are sworn, and t e s t i f y ,  and the p l a i n t i f f  

suspects or hae reason t o  t h i n k  that their test imony has been 

a l t e r e d  and that Pf t h e i r  statements made at the t ime were 

d-iscloeed by the defendants, it would appear that the defend- ' 

ant s own witnesses had perjured themselves. Suppose a t  that 

s t a g e  of the case, a f t e r  they  t e s t i f i e d ,  he asked the c o u r t  

t o  direct the defendant to produae the statements of these wit- 

neeses whou the defendant has cal led  on the  stand, f o r  the 

very legi t imate purpo as of geeing whether the t e s t imony  they 

f i n a l l y  swore to corresponan with t he i r  first a t o r y ,  what 

about  t h a t ?  

ZI3ENATOR PEPPER: That doesn t seem t o  rae to be dis- 

covery  at all. Discovery is a procesa t o  be resor ted  t o  i n  

advance of trial f o r  the purpose of informing the inquisitor 

as to matters which he wants t o  use in h i s  preparation f o r  

t r i a l .  When you g e t  i n t o  a s i t u a t i o n  where a witness has 

t e s t i f i e d ,  of course you can impeach him by producing any docu- 

ment that you have which is i n c o n s i s t e n t  with his testimony, 



which he had p r e v i o u ~ l d y  written, 

TEE CHAIRFAN: Suppose you haven't one, 

BENATOR PEPPER: If you haven't, it is within the 

d i s c r e t i o n  of t h e  c o u r t  t o  order  the other  side t o  produce it, 

THE CHAIRMAN: Then, as I understand it the Last 

t ime,  all y o u r  r u l e  relates t o  discovery before  the t r i a l  

SENATOR PEPPER: That is r igh t .  

THE CHAIRP&N: If you g e t  t o  the  trial and then  de- 

inand the  product ion o f  these  documents, the exposure of  things 

in the i n v e s t i g a t i o n  file, you are a l l  r igh t .  Is t h a t  it? 

SENATOR PEPPER: I: t h i n k  that under those circum- 

stances you a re  j u s t  in the o r d i n a r y  s i t u a t i o n  where a witness  

who has given testimony i e  subjec t  to have h i s  t e s t i m o n y  im- 

peached by any statement or o the r  u t te rance  of his prev ious ly  

made, but that use of a document to impeach a witness is 

a l toge ther  d i f  r e r e n t  froin g iv ing  access t o  t h e  statement to 

counsel f o r  the o ther  side, who may make an improper use of it, 

In a l l  my long  experience I have found. the danger that  i n j u s -  

tice will be done by denying discovery  of these statements of 

w i tnessee  is not so grea t  a a  the danger that, as a r e s u l t  of 

discovery, cooked up testimony w i l l  be produced to circumvent 

t h e  statement which has been e l i c i t e d  from the proposed witness 

THE CHAIRMAN: It may be that my c o n f u s i o n  o f  thought 

a b o u t  d iscovery before t r ia l  s tar ted and diecovery a f t e r  t r ia l  



began arises from the fact that many of o u r  r u l e e ,  while inlply- 

i n g  in some cases that g e n e r a l l y  appl icn. t ion f o r  discovery is 

to be made before t r i a l ,  are c e r t a i n l y  applicable t o  demand 

t h e  i n s p e c t i o n  and produc t ion  of documents and t h ings  a f t e r  

the t r i a l  has begun. So, I didn't draw a line between dis- 

covery before t r ia l  and discovery afterward. Of course,  if 

y o u r  r u l e  is so drawn that none of these r e s t r i c t i o n s  that you 

are suggesting apply necessarily a f t e r  t r i a l  is started-- 

DEAN MORGAN [ In te rpos ingJ  : The po in t  of cooking up 

t e s t i m o n y ,  however, is met by t h e  fact  that the defendant can 

immediately take the d e p o s i t i o n  of the p l a i n t i f f  and tie h i m  up 

on what the f a c t s  are in the particular case as far as the 

p l a i n t i f f  knows, 

SENATOR PEPPER: Which may be nothing.  

DEAN MORGAN: Take a case like the Hichuan case,  You 

have a p l a i n t i f f  w i t h o u t  apparent means and a defendant there  

able to make t h i s  i n v e s t i g a t i o n  and to make it r i g h t  away, be- 

fore  the p l a i n t i f f  had consul ted  a Lawyer or before a n y  a c t i o n  

was brought or anything of the  kind. What is t o  preven t  the 

defendant from cooking a11 this stuff up, as you say, if Che 

p l a i n t i f f  doesn't g e t  a chanoe to l ook  at it? 

BENATOR PEPPER: There is no rule that anybody can 

make tha t  will prevent e i t h e r  perjury or subornation of wit- 

nesses, as the case may be, but you can s t r i k e  a balance based 

on experience a s  to where the danger l i e s .  That is a del ica te  



matter of opinion.  Mr. Chairnlan, in these seventy-nine pages 

o f  analysie made by the Reporter ,  I not iced  there was a per- 

a i s t a n t  reference by many c o u r t s  t o  the p r o p r i e t y  of ueing 

that a line should be drawn in our r u l e  between the  use of the  

document when produced under oompulsion at the t r i a l  and in 

response t o  a jud ic ia l  order  and the e l i c i t i n g  of in format ion  

by process  of discovery  before trial. It is only t h e  latter 

that  I am speaking to. 

MR. DODC;E: For purposes  of comparison, I wodd like 

these papers. I can't find it. There is a p r o v i s i o n  in 

I l l i n o f  a,  and I would l i k e  t o  see j u s t  how, if at a l l ,  that 

DEAN MORGAN: I think it is the same, isn't it? 

JUDGE CLARK: 1 will see if we can find it. The 

Insurance Counsel have c i t e d  that. Have you g o t  t h a t  r epor t  

that t h e y  sent around? 

THE CHAIRMAN: That ie the Commfttee on In~urance o f  

t h e  American Bar As socia t ion?  

MR. HAWOND: A separate o r g a n i ~ a ~ t i o n .  

MR. DODOE: I think it reads this way, in substance 

Like Sena to r  Pepper s s ta tement ,  which impressed me ve ry  

favorably: "This r u l e  shall not; app ly  t o  meinoranda, repor t s ,  

o r  docunenta prepared by or f o r  e i t h e r  p a r t y  f n preparation f o r  



t r i a l  or t o  a n y  colllmunication between any p a r t y  or h i s  agent 

and t h e  attorney f o r  such parf y. How does that d i f f e r  from 

BENATORPEPPER: It d-oesnit ,  eir. It s t a t e s  it bet- 

t e r  and more s u c c i n c t l y ,  but the  p r i n c i p l e  back of it is the  

MR. DODGE: Yes. I agree e n t i r e l y  with your sugges- 

t i o n  that the  very best  way to prevent perjury is t o  keep 

these statements  secre t .  To accomplish jus t i ce ,  it is eesen- 

t i a l  that t h e y  should be, whether it is the defendant o r  the 

p l a i n t i f f '  that g e t s  the statement. 

JUDGE DOBIE: How a b o u t  a case like th is ,  Senator? 

1 had the caae of an accident at the Bt. L o u i s  World' s F a i r .  

I represented  t h e  defendant .  We took  some deposi t  i o n 8  o u t  

the re ,  b u t  we s e t t l e d  the case. We had it transcribed, b u t  

nobody e l s e  d id .  The r e p o r t e r  left. Later  on, one of these 

men went t o  Norfolk, was in a c o n s t r u c t i o n  gang down there ,  

and brought suit in Norfolk. We went down there and  took some 

d e p o s i t i o n s ,  and I had a copy of his prev ious  deposition, you 

see.  Frank ly ,  that witness was scared to death. He knew I 

had that paper the re ,  his r e p l i e s  were very evasive,  and t h e y  

d - idn l  t help the other eide at a l l .  Do you t h i n k  they ought to 

have a cogy of that? 

SENATOR PEPPER: A s  I understand It, t h i s  was a 

statement mgd-e a f t e r  the i n c i d e n t ,  



JUDGE DOBIE: That i s  right; a depos i t ion  taken.  

SENATOR PEPPER: And it was not in the llischarge of  

any d u t y  on h i s  part that he made it. 

JUDGE DOBIE: Not at a l l .  1% took  hie depos i t ion  

and then s e t t l e d  t h e  case, so it was never used. We had it 

transcribed; the o t h e r  side didn't. 

THE CIEAIFMAN: The o t h e r  sfde called him a a  a witness 

JUDGE DOBIE: Yes. 

THE CHAIRNAN: And you had a former statement that  

you had taken, 

JUDGE DOBIE : Tha t  is r ight .  

SENATOR PEPPER: That seems t o  me t o  give r i s e  t o  no 

d i f f i c u l t y .  I t h i n k  you had a perfec t  r i gh t  t o  use h i s  s t a t e -  

ment t o  impeach his tes t imony at the Norfolk  t r ial ,  b u t  I 

dontt t h i n k  t h a t  he m u l d  have had the r igh t .  

JUDGX DOBIE: That is what 1 wanted. You don i  t think 

h i s  lawyer would have a r i g h t  t o  gee that  statement.  

BENATOR PEPPER: T dont t t h i n k  he would have had a 

right t o  get  discovery  of that which orfginated  eubsequent t o  

the i n c i d e n t ,  

THE CKAIRiVIAN: The f e l low whose depos i t i on  you took  

was the injured par ty?  

JUDGE DOBIE: He was the injured par ty ,  and we 

s e t t l e d  the  case, you see. Then another m a n  who was injured 



brought suit in Virginia .  

SENATOR PEPPER: You see, it was a d i f f e r e n t  person. 

THE CHAfRbUN: The o t h e r  case wasn't connected with 

t h i s  deyos i t l on?  

JUDGE DOBIE: TI arose out of the sm1e acc iden t ,  

THE CHAIRMAN: The p l a i n t i f f  in the second case dFd 

n o t  demand that  you produce t h i s  fellow's statement? 

JUDGE DOBIE: He did. He could have asked in the 

c o u r t  and c o u l d  have got it under  Vi rg in ia  law. He said, "I 

wish you would l e t  me see that.  t i  I said, I l I  am s o r r y ,  I cantt 

l e t  you do it. I havenv t a u t h o r i t y  to. 

THE CHAIRFAN: It is a p l a i n  case of the defendant's 

having procured the statement of' a material witness.  

JUDGE DOBIE: Yes. 

THE CHAIRPAR: It brings it down t o  that. 

JUDGE DOBIE: It is a great t h rea t  t o  hold  over a 

witnese that you ha.ve something he said before. We all know 

that. Is the other side e n t i t l e d  t o  have tha t?  

MR. DODGE: Under Senator Pepper's r u l e ,  the other 

par ty  can g e t  the names of the witnesses. Why give h i m  the 

statements that  y o u  ha.ve taken when he can go and ge t  them? 

THE CHAIRMAN: The reason the c o u r t s  have held that 

you can a l w a y s  g e t  the names is that we have an e x p l i c i t  pro- 

v i s i o n  in one r u l e  that  you can g e t  the  names and addresses o f  

material witnesses, 





SENATOR PEPPER: There are q u i t e  a 10% o f  cases else- 

where. There are cases in Mississippi; there  are cases in 

California, 

THE CKAIRNAN: There are r e l a t i v e l y  few. Maybe it is 

the  mass of L i t i g a t i o n  that is there.  

BEMATOR PEPPER: I n o t i c e  that t h e  name o f  one  of 

t h e  litigants, recurr ing  a g a i n  and again, is Palmer. Is that 

that  f e l low in Mew York? 

JUDGE CLARK: You mean t he  t ru s t ee  of' the Mew Haven 

R a i l r o a d ,  don't you? A great  many cases a r e  against the N e w  

Haven Railroad. 

SENATOR PEPPER: I guess that is probably it. 

J U N E  CLAM: Ne is t h e  t r u s t ee .  There are t h r ee  of 

them. One of the  famous cases on t h i s  q u e s t i o n  o f  statements 

is Hoffman v. Palmer, where t h e y  said that the engineer's s t a t e  

ment wasn't a business e n t r y  because t h e  business of the rail- 

road was railroading, not  l i t i g a t i n g .  That is one o f  the ways 

they go t  around LC. I can't answer that f u l l y .  As we know, 

a g r e a t  many cases are brought in, and one o f  the reasons  (I 

don't know that it is the o n l y  one)  is that the jury would like 

t o  be generous. 

THE CHAIRNAN: Do you understand that g e n e r a l l y  

around the c o u n t r y  the c o u r t s  are compelling discovery o f  

p a y r s  such a a  t h e  Sena tor  mentioned? What is t h e i r  a t t i t u d e  



JUDGE CLAFX: I t h i n k  a l l  we can te l l .  is what the re- 

p o r t e d  oaeee show. We wouldn't know. I t h i n k  t h i s  is t o  be 

said abnut the Southern and Ea,s tern D i s t r i c t s :  I t h i n k  there 

has been a l i t t l e  tendency t o  expand somewhat among some o f  the 

judges. For example, when we had o u r  Judicial conference in 

Noventber, o f  these same judges, a l l  except two wanted very 

broad powers. Two jud-gees Conger and Clancy, were opposed and 

wanted it r e s t r i c t ed .  Not a l l  the judges would g r a n t  it free-  

ly. F o r  example, Judge Cox thought that the c o u r t  ought t o  

ha,ve the  power, b u t  I think he wouLd not  g r a n t  it w i d e l y .  

Judge Nosoowitz had quite a few of these e a r l i e r  cases, ana it 

is m y  f e e l i n g  that Judge bfoloscowitz now would grant  somewhat 

more discovery than he would in 1938, 

This is a process  of development, and for my p a r t  I 

d o n ' t  have any feeling of shame or any th ing  e l s e  about o u r  

development he re .  We are breaking new ground. In the past  we 

oould n o t  have foreseen  everything.  This i e  a matter about 

which men of course are going t o  t h i n k  differently. I m u s t  say 

that  as I sit here and look  at a case like the Hickman case, 

which I t h i n k  is perhaps t h e  p r i ze  cage ana br ings  the whole 

q u e s t i o n  up, it seems to me that it i s  manifestly u n f a i r  that 

becauee the defendant has the money and the  fo rce ,  he can g e t  

the kind o f  advantage that we safeguard f o r  h i m  forever  against 

the  family o f  a man who has been drowned. It doesn't seem t o  

me that that i s  jus t i ce .  



THE CHAIRMAM: Why shouldni t the p l a i n t i f f  in that 

case, if he g e t s  the names of t h e  witnesses,  as he could under 

o u r  r u l e ,  go g e t  a statement from the peonle? Of course,  they 

might refuse  t o  render one voluntarily, and then he would have 

to r e s o r t  t o  depos i t ion  before trial, and tha t  would be an 

expensive process. Is tha t  the idea? 

JUDGE CLARK: I t h i n k  it; i a  a little more than  that. 

In t h e  f i r s t  place, a s  I r e c a l l  the case, these were employees 

o f  a tugboat coompany. I t h i n k  they had been somewhat scat tered 

I t h i n k ,  in t h e  f i r s t  place,  it would be a ques t ion  whether you 

could  even g e t  hold  of theru. In t he  second place, o f  course,  

if they  have given a s t a t e m e n t  already,  that e ta tement  is the 

most important. There i s n ' t  muoh use of your getting a e t a t e -  

ment q u i t e  c o n t r a r i w i s e .  That is, if you can g e t  hold  of h i m ,  

you can examine f o r  all you can g e t  o u t  of him, but I & u u l d  

say that there ,  f rom the way I look  at itt, that ought t o  be 

f r e e l y  open t o  the defendant, t o o .  It may be t h t  the two 

statements  will cancel  each other. If so, a l l  r i gh t .  

THE CHAIRMAN: If you take a depos i t i on ,  the o the r  

 arty has a right t o  a copy of it. It i s n  a sec re t .  So, 

when t h e  d iecovery  is obtained by d e p o s i t i o n ,  both s i d e s  w i l l  

have access t o  it. 

J U D G E  CLARK: L e t  me make one o ther  suggest ion abou t  

t h e  Senator's d i v i d i n g  line o f  the time of the accident .  It 

seeins to me that  that isn't sound in i t s e l f .  I suppose you 



have to face the ques t ion  of whether o r  not you a r e  go ing  t o  

a l l o w  p r e p a r a t i o n  f o r  trial to be disoovered, b u t  if you make 

it t u r n  mere ly  on the tine of the happening, that practically 

m e p a  s that  you take d i scovery  o u t  of  a c e r t a i n  class of cases 

which have been the fighting cases, that is, the t o r t  cases.  

You 2re  l imi ted  p r a c t i c a l l y  to cases of, say, con t rac t .  

Possibly you c o u l d  have the background of a cont rac t .  In other  

words,  you are j u s t  l i rn i t i ng  the nature of the case where you 

can g e t  discovery.  

M R ,  LEiWN:  The happening of the event? Was that 

the language ? 

THE CHAIRMAN: Yes. 

MI, LEIVLANN: Buppoee you had a cont rac t  which would 

exclude anyth ing  a~1 t o  the c o n s t r u c t i o n  of the contract. 

SENATOR PEPPER: Monte, I wasn't t r y i n g  t o  use terms 

MR. LEMANN: J u s t  t o  g e t  the idea. 

SENATOR PEPPER: I didn't mean t o  l i m i t  it t o  t o r t  

ItIR, LEUNN: That is why T asked. 

SENATOR PEPPER: We have t o  adopt language that is 

f l ex ib l e  enough t o  app ly  both t o  con t rac t  and t o r t ,  because it 

seems t o  me t h e  p r i n o i p l e  is the same. 

MR. LEMANN: It would be more d i f f i c u l t ,  I should 

t h i n k ,  w i t h  cont rac ts .  





referred t o ,  which would have been made whether the breakdown 

o f  the machinery had hurt a p l a i n t i f f  or whether it hadn't, 

seerne, t o  me t o  be f a i r l y  w i t h i n  t h e  reach of d iscovery.  

THE CHAIRMANI Only  where the r epor t  i e  made because 

somebody is hurt .  

SENATOR PEPPER: And w i t h  reference t o  a transaction 

which e i t h e r  does or is l i k e l y  t o  r e s u l t  in litigation. 

THE CHAIRMAN: That is what t h e  Engl ' ish c o u r t s  c a l l  

apprehension. 

SENATOR PEPPER: Yea,  It is the  interval between the 

happening of the  event and the beginning of the s u i t .  After  

the beginning o f  the suit t hey  c a l l  it pos t  l i t em motam, and 

before that time t h e y  call it a n t e  litem motam. 

THE CHAIRMAN: Suppose there is a s tanding order  o r  

r u l e  requiring a l l  superintendents ,  foremen, and so on, when- 

eves the re  is an accident and anybody is h u r t ,  immed-iately to 

make a repor t  all about it. Do you mean to say that j u s t  be- 

cause i t  i s  their. ordinary course of r o u t i n e  to do it, that 

tha t  s t u f f  rnay be obta ined  under discovery,  whereas if it were 

not by s tanding order  or r o u t i n e ,  but a spec ia l  agent went out  

and made a personal  i n q u i r y  of the foreman and shop superin- 

tendent  and got  the  s ta tement  that way, it would be pr iv i leged?  

Ase you drawing any line of that kPnd. 

SENATOR PEL2PER: Yes, I am drawing a line between 

that  and statements made in pureuanoe of  an e~l tabl ished order 



which causes t he  statement to be made i r r e spec t i ve  o f  whether 

o r  not somebody has been hurt. The typ ica l  i l l u s t r a t i o n  is 

the log of a ship. I am s a y i n g  tha t  such documents seem to me 

f a i r l y  to come within a reasonable r u l e  of discovery when 

they  originate a f t e r  the  event ,  

THE CHAIRMAN: Then a fac to ry  owner would be very 

f o o l i s h  to have a s tanding o r d e r  t o  g e t  the  i n f o r m a t i o n  in 

t ha t  way, which the plaintiff c o u l d  o b t a i n .  If he didn't have 

a s tanding  order b u t  had a force of men who immediately hopped 

in and took statements in a particular case,  that would be pro- 

8ENATOR PEPPER: That may be. If you can think of 

any way of protect ing against cont ingencies  l i k e  that, we l l  

and good. I can't. 

MR. LEMANN? Investigation f i l e s  are no t  made up of 

such r epo r t s  as Senator Pepper has referred to. I t h i n k  t h e y  

are made up of the papers that you spoke of. Take the r a i l road  

cases, with rvhich I have a l i t t l e  familiarity. In p a s t  years 

I have had occasion to pam upon op in ions  as t o  Ifabifity. I 

know what happens. If t h e  railroad r u n s  over  an automobile at 

a c rose ing  in New Orleans, the claim agent  inmediately g e t s  

o u t  and takes a s ta tement  from the engineer ,  a much more de- 

t a i l e d  statement than that engineer  would have made in the 

course of duty, as a general r u l e .  I suppose the  statement 

the  engineer would make to hia super ior  would  be a very  genera l  



s t a t e ~ i e n t :  ''I ran over an au to raob i l e  at the G e n t i l l i  Avenue 

cross ing .  fl But the s ta tement  of  the  clairn agent is a very de- 

t a i l e d  statement f r o ~ n  the engineer ,  of  how fast he was going,  

whether he blew his whistle, whether he sounded his b e l l ,  how 

l o n g  t h e  t r a i n  was. It might be a p a g e  long .  Then he goee  

and takes s ta tements  from everybody in the t r a i n  crew a n d  then 

takes n s ta tement  froln the f e l l o w  who was driving the automo- 

b i l e  and a statement from every  witness he can find. Then it 

comes t o  the railroad at torney to express an opin ion  f o r  the 

guidanoe of the claim agent in n e g o t i a t i n g  a ~cettlement.  That, 

I think, is the  t y p i c a l  case of these claim f i l e s  in most of 

t h e  r a i l road  companies and the insurance oompaniee, I have 

seen them f o r  t he  insurance companies, 

DEAN MORGAN: The same way. 

&iRv LLEANN: Then they corne t o  us f o r  examination. 

We place a l i m i t  f o r  the guidance of the claim agent as t o  how 

far he shou ld  go in t r y i n g  t o  e f f ec t  a settlement, based on 

the information disclosed in that file. Sometimes we ask f o r  

more information. We say, "Be hasn't covered t h i s  phase. We 

t h i n k  he ought  t o  go back and dig t h i s  up. fl Then he will come 

in with a supplemental  one. 

That &is the k ind  of file that I understand the pla in-  

t i f f ' s  would l i k e  t o  g e t  hold of under this discovery r u l e ,  and 

I suppose t h e i r  argument is : "We are  t r y i n g  to g e t  t h e  facts .  

You have a statement made immediately a f t e r  t h e  th ing  happened, 



and we want t o  have t h e  c o u r t  informed as to what these wit- 

nesses said." Immediately t he  argument on t h e  o t h e r  s ide is 

chiefly, I t h i n k ,  that it permi t s  the p l a i n t i f f  t o  t r y  to 

change h%s v e r s i o n  of t h e  f a c t s  t o  meet what is i n  those s t a t e -  

ments.  That to me would be the most impressive argument on the  

other s ide .  The argument about g i v i n g  him t h e  b e n e f i t  o f  the 

Large establishment of the r a i l road  or the insusance Goupany 

d o e s n ' t  reach me much. I a o n ' t  see why he shouldnt t have that 

b e n e f i t  or e q u a l i z e  the economia disadvantwe of the p l a i n t i f f .  

I am more t r o u b l e d  abou t  the p o i n t  that you h a m  mentioned in 

discuesion off the record, Mr. Chairman, whether the p l a i n t i f f  

would be able t o  make an improper use of tha t  information. 

My guess is that most judges today are ra ther  in- 

clined t o  ge t  these statements in and say, l 'Le t% find o u t  the 

f a c t s .  Let + e  see them. I j u s t  made a lid. of these cases for 

my own information. There are many o f  them coming from the 

Southern and E a s t e r n  Di~l t r ic ts  of New York. There are twenty- 

two from the Southern Distr ict ,  thirteen from the Eas te rn  

D i s t r i c t ,  f o u r  from the E a s t e r n  D i s t r i c t  of Pennsylvania ,  

seven altogether f rom Pennsylvania ,  and o u t s i d e  o f  New York 

and Pennsy lvan ia ,  nineteen altogether. You see that two-thirds  

of than s r e  in the  hands of f o u r  or f i v e  Judges. 

THE CHATIUQIN: 'tJhat i e s  the t r e n d  of t he  n ine teen  

MR. LEMANN: T haven t got that far y e t .  







JUDGE CLARK: That i a r ight .  On page 42 of' the 

coniment, the  Conference passed t h i s  motion:  'I~hat it is the 

sense of t h i s  meeting th2.t t h e  i n t e r p r e t a t i o n  o f  the  r u l e  in 

t h e  Pennsylvania oase [the D i s t r i c t  Court dec i s ion ]  that you 

read is correct ,  that the presen t  r u l e  should be re ta ined ,  and 

that no change in the r u l e  shou ld  be made that would  narrow 

that i n t e r p r e t a t i o n .  This a c t  i o n  was taken a f t e r  full dis- 

cussion a f t e r  an o r i g i n a l  mot ion  "that it is t he  sense o f  this 

meeting that the committee s h o u l d  be requested or i t  be sug- 

g e s t e d  in the committee tha t  the  c r i t i c i z e d  i n s e r t i o n  in Rule 

3O(b) be omittedd was quest ioned as t o  meaning and  explained by 

Judge Frank, the  mover, " tha t  if t h i s  language were eliminated 

then  the r u l e  would be substantially that laid down in t h e  

Pennsy lvan i a  District Cour t  case, and that is what I intend by 

my motion that the r u l e  shall be i n t e r p r e t e d  as i n  that  oase 

SENATOR PEPPER: Mr. Reporter, that decis ion  was 

reached in t h e  l i g h t  of a careful  and well reasoned exercise 

of d i s c r e t i o n  by the District Judge, Judge Kirkpatrick, in that 

case. Suppose he had exercised his discretion t he  o the r  way, 

t h e  p r i n c i p l e  would hawe been the  same, but the resu l t  would 

have been abhorrent t o  the judges v o t i n g  on the propos i t i on .  

That is the d i f f i c u l t y  that I have. If you p u t  a case where 

discretion has been exercised w i t h  apparent i n t e l l i g e n c e  and 

fairness, everybody votes  in f a v o r  of dieoretion. If you pu t  a 



case *re the d i s c r e t i o n  has been exercised in the o t h e r  way, 

people  vo te  against discretion. I say thaC i n d i c a t e s  t o  me 

that  it i s n t t  a discretionary matter except w i t h i n  much narrowe 

l i m i t s  than this r u l e  provides.  

MR. LEMANN: The t r o u b l e  with l eav ing  it t o  the d - i s -  

c r e t i o n  of the judge, I guess, is that the r u l e  is one way in 

one district and another  way in the next d i s t r i c t  j u s t  because 

you have one type of man sitting in one d i s t r i c t  and another 

t y p e  sitting in another  district. That doesn't seem t o  be a 

v e r y  s a t i e f a c t o r y  result, does it? 

BENATORPEPPER: No, it doesn't. 

MR. DODGE: Most of these d i s t r i c t  court  oases,  I 

thought ,  d e a l t  r i g h t l y  w i t h  it. For example, Judge Chesnut 

held that the scope o f  the examination should be the i d e n t i t y  

and Loca t ion  of pe r sons  having knowledge of the relevant f ac t s ,  

that the defendant should not  be requi red  to produce o r  make 

avai lable  statements t o  t h e  p l a i n t i f f ,  o r a l  or w r i t t e n ,  o f  the 

pe r eone  he interviewed. Kirkpatrick himself, in P e n n ~ y l v a n i a ,  

said that the weight of a u t h o r i t y  is that  documents made in 

prepara t ion  f o r  l i t i g a t i o n  cannot be t h e  subject  of  d i e o o v e r y  
% 

under R u l e  34. The fo l lowing  caees spec i f i oa l l y  so hold in 

connec t i on  wi%h the s t a t emen t s  of witnesses, 

PROFESSOR SUNDERLAND: Mr. Chairman, I would  l i k e  to 

call a t t e n t i o n  t o  another d i e t i n c t i o n  t h a t  is made by some of 

these judges. In New York, Moscowitz, MandeLbaum, and Hulbert 



have a l l  s t ressed  t h i s  point. They would  a l l ow  the s ta tements  

taken o f  witnesses t o  be shown if the witnesses rqere not  avail- 

able, b u t  t h e y  would deny it if the witnesses were s t i l l  avail- 

ab le  t o  the p a r t y  asking f o r  d iscovery.  That might be a dis- 

t i n c t i o n  that would be workadle. If the witness i B  gone and. 

cannot be found by the p a r t y  asking the dieoovery,  then his 

etatement already taken by the other s ide  might be available.  

3ENATOR PEPPER: For what purpose? 

PROFESSOR SUNDERLAND: If the w i t n e s s  is s t i l l  avail- 

able t o  t he  p a r t y  seeking dincovery,  then Le t  him go and 

exanline that witness  ins tead of asking for the  f i le 's  containing 

the examf na t  i on  a l r eady  made. 

SENATOR PEPPER: Suppose the defendant takes the 

statement of a witnese, and t hen  t h e  witness ceases t o  be 

avai lable  f o r  anybody. He d i e s  o r  d ieappears  or what you 

PROFESSOR SUNDERLAND: Under t h i  e d i e t  i n c t  ion ,  that 

rvould a l l o w  d i scovery .  

SENATOR PEPPER: What good would  it do? 

THE CHAIRMAN: To f i n d  o u t  f a c t s  that  would lead t o  

other  sources o f  informat;2on, 

SENATOR PEPPER: That is pretty nebulous, isnlt it? 

PROFESSOR 3UNDERLAND: It might be p r e t t y  valuable, 

SENATOR PEPPER: 1 don t see that ,  

JUDGE DONWORTH: The admiseibility of t h i s  statehent 



a t  the trial depends on j u s t  the oppos i t e  of what Prof  eseor  

Sund-erland has indicated. If you have the  statement o f  a 

wi tnees  called by the ad-verse p a r t y ,  you can use that  in 

cross-examining, b u t  if he isn't produced by the o the r  p a r t y ,  

his s t a t emen t ,  except as the Chairman indicate0 it might help 

you g e t  sonie o u t s i d e  source, is not ad.misaibla in the case. 

DEAN MORGAN: Mr. Chairman, I agree with the Senator 

that a lawsuit is an adversary proceeding. I i n s i s t ,  however, 

that that cons idera t ion  has been very much overdone and that a 

great deal  of the unsatiafaotory r e s u l t  e in the American cases 

is because it has been overdone. Second, I think that any 

f l a t  r u l e  on t h i s  one way or the other is likely t o  work in- 

j u s t i c e .  I think it would  be t o o  bad if one side could j u s t  

l i e  back andsake  t h e  r e s u l t s  o f  all the work done by the 

o ther  side. When a statement has been rnade by a wi tness ,  if 

he 1s t e l l i n g  the t ru th ,  I can see no reason a t  a11 that  that 

statement ought n o t  t o  be open to discovery of the o t h e r  side 

as long as the court  believes that the r eques t  is made in goo6 

I sugpose that one of the g rea t e s t  arguments againet 

e v e r y  reform in procedure has been that if you a l l o w  thie, you 

a re  going t o  a l low p e r j u r y  or you are going, to give  t h e  o ther  

side a chance t o  a n t i c i p a t e  your case, t o  suborn witnesses ,  and 

so on. I t h i n k  that has been overplayed. There has n o t  been 

a reform in t he  l a w  of evidence thaA hasnit been opposed for 



that p a r t i c u l a r  reason, 

The next n o t i o n  that you have is that y o u r  t r i a l  

judges j u s t  can't be trusted,  that if you leave anything to the 

t r i a l  judge, the  r e s u l t  w i l l  be that the re  will be grea t  r n a n i ~ u  

l a t i o n  a t  the bar, and so on. 

You are not going t o  g e t  any reform in procedure and- 

you are not going  t o  ye t  any reform in evidence a s  Long. as you 

a l l o w  those  c o n s i d e r a t i o n s  t o  be c o n t r o l l i n g .  The question LEI 

whether this Committee t h i n k s  that in such a s 2 t u a t i o n  as that 

the  federa l  judges j us t  can't -be t r u s t e d  t o  do this s o r t  o f  

Xy n o t i o n  is that t hese  f i l e s  that are made in 

prepa ra t ion  f o r  t r ia l  or in anticipation of l i t i g a t i o n  ought 

n o t  to be open w i t h o u t  the moving party's making a ehowing of 

good cause f o r  it an8 w i t h o u t  having the t r i a l  judge r e a l l y  

make a decent i n v e s t i g a t i o n .  Have the file submitted t o  the 

trial judge and have him determine what parts of those can be 

f a i r l y  d isc losed  to the other  p a r t y .  If you make it a pes-  

f u n c t o r y  matter, o f  course you will ge t  just,what Mr. Lemann 

said. In one d i s t r i c t  or before one judge in the erne d i s t r i o t  

you  w i l l  find one r u l e  appl ied ,  and be fo re  another Judge, 

another  r u l e ,  

When you talk about producing t h e s e  statement s at the 

t r i a l ,  in t h e  m a j o r i t y  of juriediotions in England, if a 

p a r t y  j us t  asks t o  see  a statement,  the  o ther  pa r ty  can i n s i s t ,  



f f it is produced, that the  statement; be received i n  evidence 

whether t h e  material  in it is otherrp~ise admisrsible o r  n o t ,  

That is t he  r u l e  in the m a j o r i t y  of jurisdictions. It was dis- 

apgroved by the C . C . A .  Second in Hoffman v. Palmer, b u t  the 

Buprerac Cour t  o f  the United S t a t e s  didn  t pasa on that at a l l .  

J U M l E  DONWORTH: I would l f k e  t o  ask Dean Morgan if 

he f a v o r s  e l u c i d a t i n g  t h i s  r u l e  by p u t t i n g  in, i n  substance, 

t h e  thoughts that he has j u s t  expressed; that  l a ,  t o  t r ea t  

affi~matively o f  these statements and say that whether t h e y  

shal l  be produced before t r i a l  is in the d i s c r e t i o n  o f  the 

judge, o r  words to that  elf  e c t .  Would you f avo r  tha t?  

DEAN MORGAN: Y e s ,  s i r .  That is exac t ly  what ruy 

s o l u t i o n  wo&d be. I haven't t r i ed  to draft anyth ing  f o r  it. 

JUDGE CLmK: Did you g e t  what we t r i e d  to do on 

that on page 441 

DEAN MORGAN: Yes, I saw Ghat. 

JUDGE CLARK: That is made up from Kirkpatrick ' s 

DEAN MORGAN: I know it, but it seema t o  me that you 

ought to have the procedure in t h i s  s e t  ou t  practically the 

way y o u  people do on t h e  product ion o f  a document at t r i a l .  

Finst, they have r e a l l y  to subrult it t o  the judge and have t h e  

judge a c t u a l l y  pass on it. 

JUDGE CLARK: That we developed in the criminal law, 

DEAN MORGAN: Yes, YOU have done it in t h e  c r iminal  



JUDGE DOBTE: It seems t o  me it b o i l s  down to this. 

The question is &ether you want f a i r l y  rigid c e r t a i n t y ,  which 

Sena tor  Pepper's I think encompasses, with the  advantages o r  

disadvantages thereunto appertaining,  or whether you want a 

ra ther  liberal r u l e ,  as   organ suggests, without any very 

d e f i n i t e  stamdards, l e av ing  it very l a r g e l y  t o  the'judge. T am 

r a the r  i n c l i n e d  to think the  ha t te r  is the best.  I think it 

will work more f a i r l y ,  a l though c e r t a i n t y  is desirable. 

SENATOR PEPPER: 1 want t o  say, in ooment  ing on 

what Mr. Morgan has said, t h a t  I hadn1 t considered even the 

p o s s i b i l i t y  o f  eliminating p e r j u r y  or prevent ing sharp practice 

asuccessfully. I don't t h i n k  that can be done.  I am the last  

one t o  express d i s t r u s t  o f  the judges, b u t  I do think that if 

we are engaged in forming uniform rules o f  procedure, we ought 

t o  %ake no t i ce  of t he  fact  that  on a po in t  l i k e  t h i s ,  t o  g m n t  

discretion is the same t h ing  as to give  up a11 quest of uni- 

f o r m i t y .  You g e t  opposite r e s u l t s  in d i f f e r e n t  places,  accord- 

i n g  t o  t h e  temperament of the  judge or the  degree t o  which he 

f e e l s  f r e e  to look i n t o  the particular case and give time and 

a t t e n t i o n  to it. I t h i n k  that,  as a r u l e ,  you are not going 

to g e t  the k ind  of careful  cons ide ra t ion  in the  exerc ise  of 

d i s c r e t i o n  that justifies the g iv ing  of it to t he  'cour t  in 

caeea of t h i s  type.  I t h i n k  in the l o n g  r u n  you will do b e t t e r  

if you have a r u l e  which gives  to the judge a standard of  



procedure rather than  Just  an open invitation t o  do what on the 

whole he thinks just. 

EGl, LEl\ihANN: 1 was a l i t t l e  unce r t a in  what P r o f e s s o r  

Morgan thought abou t  t h i s  discussion. He made some re fe rence  

t o  a corament 1 had made about the unevenness of the r e s u l t  frrom 

one judge t o  another. Yet, as I finally unders tood him, he 

concluded that t h e r e  was no way t o  help Chat. You would leave 

it t o  the d i s c r e t i o n  of  the judge? 

DEAN MORGAN: That is q u i t e  r i g h t .  

biR. LEUNN: I wanted t o  be sure. You t h i n k  it is t o  

bad, b u t  can't be helped. 

DEAN MORGAN: That is r igh t .  

&I?. LEMmN: I would l i k e  to ask you if y o u  would 

l o o k  at the r u l e  suggested by the insurance CouneeZ on page 14 

o f  the eupgdemental abstract, a n d  see whether that c o n t a i n s  

some of the ideas that you were suggesting as a guide, 

DEAN MORGAN: Of course, I shouldn't agree at a l l .  

MR. LFMANN: I thought it had some o f  y o u r  ideas  in 

it, I wasn't su re ,  

DEAN MORGAN : That i s r lght . 
JUDGE DOBIE: They would n o t  requi re  these t h i n g s  

"unless t h e  examining p a r t y  shall show manifest pre jud ice  t o  

h i m  if such product  i o n  or i n s p e c t i o n  is n o t  ordered. I think 

the  burden is on h i m  t o  show why it should be granted in cases 

Like that .  If he coul.d show it, I rvould give it. While 



the re  is a good d e a l  in what 3enator  Pepper says a b o u t  your  

having d-Uferent  r u l e s  in d i f f e r en t  circuits ,  a l l  the way 

through here one of  t he  big th ings  i n  these r u l e s  is t ha t  i n  

a l o t  of cases we have l e f t  it t o  the d i s c r e t i o n  o f  the Judge, 

MR, LEUNN: If we could forlslulate a l i t t l e  bit more 

definite d i r e c t i v e  t o  the judge, I think we w o u l d  t o  a cer ta in  

e x t e n t  U n l i t  the wide variation of d i s c r e t i o n ,  

MR. DODGE: Isn't t h i s  insurance suggest ion 3enator 

~epper's suggestion modified by t h e  power in t h e  c o u r t  t o  

depart from it if the examining p a r t y  shows manirest prejudice 

f rom the  f a i l u r e  t o  do it3 

THE CHAIRMAN: In a l e t t e r  I wrote to the Ineurance 

Counsel a y e a r  ago I adroitted the deficiency of the p rov i s ion  

we pu t  in this rule to establish a standard. I said the 

d i f f i c u : l t y  waa in drawing the standard. What we were t r y i n g  

to do was to draw a general  formula t o  guide judicial diecre-  

t i o n .  I suggested that the re  might be p u t  in a p r o v i s i o n  

something along t h i s  line: Material psepared a f t e r  the event 

in prepara t ion  f o r  t r i a l  might be disc losed to t h e  adversary 

p a r t y  if the cour t  were sa t i s f ied  that he had sane l eg i t imate  

reaeon  f o r  a sk ing  and would  be prejudiced if he didn't g e t  it, 

and if t h e  c o u r t  a2so were s a t i s f i e d  under a l l  the c i ~ c u m -  

stances of the case that  its product ion  would not  be abused: 

That is a p r e t t y  s t i f f  requirement ,  you know, and it gives  the 

c o u r t  some kind o f  standard. Yet, these insurance f e l l o w s  



came back a t  me and ye l led  t h e i r  heads off, They said t h e y  

wanted the  whole t h ing  p r iv i l eged  if it were in a n  investiga- 

t i o n  f iZe. The idea of drawing a standard f o r  the juage was 

j u s t  o u t  of the cards. I hadn't n o t i c e d  tha t  t h e y  had prepared 

J U D G E  CLARK: Yes, they prepared that.  Of c o u r s e ,  

t h e y  object t o  discovery  here. 

THE CIKAIRPLAN: Yes. 

JUDGE CLARK: I th ink  they had some such word, b u t  

if the Committee were adamant, then t h e y  would suggest this. 

DEAN MORGAN: I would be willing t o  t r y  that .  

JUDGE CLARK: I t h i n k  you could make something of- 

this, b u t  may I make some suggestions,  if you w i l l  look at 

that  d i rec t ive?  It would Iseem t o  me %hat the f i rs t  sentence 

ough t  to go out, if that were t o  be used, because t ha t  places 

the burden in every  case-- 

DEAN MORGAN [Interposing]:  I mean o n l y  f o r  these 

p a r t i c u l a r  f i l e s ,  

JUDGE CLARK: Yes. Therefore, the f i r a t  sentence 

shou ld  go o u t ,  because that i e  genera l .  The second one is 

DEAN MORGAN: What Monte meant was tha t  this should 

a p p l y  t o  the f i l e s  f o r  preparation, that this whole b u s i n e s s  

s h o u l d  go in. 

PB, LlE14ANN: Yes. 
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DEAN ~YIORGAN: That is my no t ion .  

JUDGE CLARK: The f i r s t  sentence applies to all 

s o r t s  of discovery.  Take o u t  the f i r s t  sentence.  As t o  the  

second sentence,  it seems to me that the words "manifest 

prejudice t i  are p r e t t y  hard; 

DEAN IVfORGAN: I thfnk that is p r e t t y  s t r o n g  myse l f .  

JUDGE CLARK: I t h i n k  there  ohou ld  be something l i k e  

this, 1 am n o t ,  of course,  t r y i n g  t o  g ive  you an exact phrase. 

I iun less  the examining p a r t y  sha.11 show that he cannot f a i r l y  

prepare a caseit. Frankly ,  I would say that he can l'c g e t  any 

evidence because t h e  o the r  ' f e l l o w  has g o t  it a l l .  It is 

something d o n g  that  line. He cannot adequately prepare  his 

case without  it. There should be aornething o ther  than llmani- 

f e s t  p r e  judice I t .  

My last  suggest ion is that I don't think we should 

p u t  in t h a t  the  d e c i s i o n  may be made by a d i s in t e r e s t ed  person,  

DEAN 'HUMORGAN: No, I d o n ' t  t h i n k  that  is good. 

SENATOR PEPPER: That ie bad, both on i t o  merits and 

because it is going to be used in a few ins tances  as a means 

o f  g e t t i n g  a f e e  f o r  somebody that the c o u r t  wants  t o  give a 

l i t t l e  job t o .  I am not in favor of tha t .  

JUDCTE CLARK: Those are the three suggest ions I make. 

The f i r s t  sentence cones o u t ;  second, a l e g s  overwhelming formu 

l a  .be used in place o f  ijmanifecrt prejudice"; and, t h i r d ,  the 

c o u r t  does whatever is done, 
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DEAN MORGAN: So would I, 

bm. LEMANN: I wonder if you wouldn't want perhaps 

t o  i n c l u d e  f o r  the Reporter  some of t h e  languag& tha t  he sug- 

g e s t e d  on page 44, added t o  this other .  Wait 2 minute, Mr. 

Dodge. I think you may l i k e  th is .  He would not i nc lude  any 

"papers, document s, or memoranda con ta in ing  n o t a t i o n e ,  state: 

ment s, or the like, reef l e c t i n g  an a t t o r n e y  s mental  impressions, 

conclusions, o p i n i o n s ,  l e g a l  theor ies ,  o r  other c o l l a t e r a l  m a t -  
\ 

ter, o r  the  o o n c l u s i o n e  o f  expert  wi tnesses" .  He is w i l l i n g  

t o  say that  you shall never g e t  into that .  ?If we adopted a 

combination of verbiage, Mr. Chairman, we cbu ld  say to the 

Ineurance Counsel., "We took  y o u r  language, and the Repor te r  

would have a nice  sop, tha t  we took  some of h i e  language. 

&iR. DOLGE: It is a11 included in this shorter s t a t e -  

ment here, 

Mlii, LEMANN: Is it? 

JUDGE D O B E :  There is a phrase here that came in my 

c o r o n e r %  s t o r y .  I didPltt f i n i s h  that s t o r y .  "the c o u r t  may 

d i r e c t  d i sc losu re  of o n l y  those  p o r t i o n s " ,  sad so on. What we 

did in that case I thought was rather interesting. Theee 

l a w y e r s  didnit like one another .  Both of them were p u p i l s  of 

mine. I am glad t o  say both  o f  them were f r i e n d s  of mine. 

That sometimes happens. One said, fiVhat we will do, Y o u r  

~ o n d r ,  is to turn t h i s  document over  to you, and you can read 
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t o  t he  Jury any p o r t i o n s  of it that you th ink are  relevant and 

impor tan t .  " The other  man said, "That is s a t i s f a c t o r y  t o  me. 

So, that  wzs the compromise. 

MR. LEMANN: If' you hadn't been a friend t o  both of 

them, you d o n t t  t h ink  they would have taken a chance on it. 

JUDGE DOBIE: I d o n ' t  be l i eve  they would.  I d o n ' t  

o b j e c t  to this. I think probably that  i s  the  s o l u t i o n ,  s t i l l  

l eav ing  it t o  the c o u r t  I s  d i s c r e t i o n ,  b u t  in the case of these 

memoranda and th ings  that are prepared and evid-ence procured 

a f t e r  the happening of the accident  or the accrual of the 

a c t i o n ,  put the burden on the  man who seeks the discovery. 

A s  Charlie says, p u t  some phraee in that  is not  q u i t e  so 

s t r e n u o u s  as "ma,nif e s t  prejudice ii. 

Pill* LEMANN: I wonder if some of you gentlemen are 

r igh t  in saying that the Insurance Counsel s Language would 

exclude thing8 th3.t the Reporter was w i l l i n g  expressly t o  

exclude.  1 see tha t  the Insurance Counsel would permit you to 

g e t  the production and inspec t ion  of  con ten t s  of w r i t t e n  in- 

s t ruments .  Wouldn't an attorney's op in ion  perhaps be an in- 

s t rument ,  and w ~ u l d n ' ~ t  the c o n c l u s i o n  of an expert  witness be 

a written ins t rument?  I 
JUDGE DOl!WORTB: I see one d i f f i c u l t y  in the  Insur -  I 

ance Counsel% p r o p o s a l  here ,  and that is it seems to imply 

that the cour t  is going  t o  l o o k  at a document w i t h o u t  letting 

t h e  adverge a t t o r n e y  see it, because if the adverse attorney 



reads the document that is being ~ubrni t ted  t o  the  c o u r t ,  he 

g e t s  the in format ion ,  o f  c o u r s e ,  t h a t  i e  the subject matter of 

a l o t  of' o u r  animadversions. If the cour t  is going to examine 

it ex parte ,  I t  9 s  a very bad s i t u a t i o n  For a confident ia l .  

r e la t ionsh ip  to be estab2ished between the court  and one o f  the 

a t t o r n e y s ,  t h e  o t h e r  attorney being barred from looking at the 

paper. I d o n ' t  q u i t e  see how t h e  t h i n g  is going t o  work o u t .  

$ENATOR PEPPER: I d o n ' t  see r e a l l y  any reason  why 

t h e  sentence should no t  s t o p  with the  word bjordered. lf It 

seems t o  me t h a t  it is n o t  necessary to s p e l l  o u t  the subse- 

quent  d u t y  of the cou r t .  In o t h e r  words, I agree wi th  what you 

said, Judge Donworth. It seems t o  me the whole thing is con- 

t a i n e d  in t h i s :  

[#The product ion  or i nepec t ion  of conten ts  of  written 

i n s t rumen t s  which came into existence subsequent to the accrual  

o f  t h e  cause of' a c t i o n  and are in t h e  possession o f  an adverse 

p a r t y ,  his a t t o r n e y ,  surety, indemnitor o r  agent,  shall n o t  be 

required  u n l e s s B t ,  as the Reporter  says, " f o r  cause shownt1, and 

that phrase shou ld  be amplified to make it not necessa r i ly  a 

case  of manifest harm t o  the moving p a r t y ,  but  where on the 

whole i n j u s t i c e  will be done if he doesnlt ge t  it. 

MR. DODGE: I think t h e  Repor te r  suggested "cannot 

pcoperly p repa re  his case f o r  t r i a l i i .  

SENATOR PEPPER: gonething l i k e  t ha t .  

M R .  LEMANN: I dont% see how you can a v o i d  Judge 



Donworthts d i f f i c u l t y  anyhow. If y o u  l e f t  it t o  the d i o c r e t i o n  

of t h e  Judge, he would have it shown t o  him by one Lawyer and- 

n o t  by the other. It is inherent  in the groblem, it seems t o  

SENATOR PDPER: I d o n i t  think we need s p e l l  it out, 

do you, Monte, in t h e  language of the Insurance Counsel's sug- 

g e s t i o n ,  or would you f avo r  that? 

MR. LJZMANN: I wouldnt t see any ob jec t ion  to the 

las t  sentence here, taking o u t  "or a d i s i n t e r e s t e d  pereon  

a p p o i n t e 6  by the  courtH. "In such case the cour t  shall f i r s t  

examine such w r i t t e n  ins t ruments ,  fl and so for th .  I s h o u l d  

think he ought to do it. I don't know how he is going  t o  pass 

on it, really, without  Looking at it. 

SENATOR PEPPER: That is exact ly t h e  reason I thought  

it wasn't necessary t o  say it. 

DEAN MORGAN: 3: t h i n k  you had b e t t e r  Bay it. 

iR, LENANN: It has a l i t t l e  caution fn t he r e  that 

these gentlemen evident ly s e t  store  by. If we l eave  it o u t ,  

1 t h i n k  t h e y  Lose something by it. 

SENATOR PEPPER: Maybe you are  right.  

JUDGE DOBIE; I d o n ' t  see any real  o b j e c t i o n  a b o u t  

t h i s  c o n f i d e n t i a l  r e l a t i o n s h i p  here; I mean abou t  t h e  judge s 

see ing  something. I shou ld  think in a number of cases it would 

be impossible f o r  him t o  paas on t h i s  f a i r l y  unless he knew 

what wag in those memoranda. He l ooks  thern over and sees wha,t 



is i n  them, Then he says that in this case he thinks the  order  

ough t  or ought n o t  t o  be granted. 

SENATOR PEPPER: Would you f a v o r  t h e  s u b s t i t u t i o n ,  

Mr. Reporter,  o f  the word flwrit;ingslj f o r  tIwrit ten instrumentsd? 

It seems to me that they will be quibbling a b o u t  what is an 

ins t rument .  It s e e a s  to me H w r i t i n g s l i  is better. 

JUDGE DOBIE: That would. be b e t t e r ,  I think. "In- 

s t r u m e n t . ~ ~  would  rather convey t h e  idea of a formal r e p o r t  or 

a contract o r  a note o r  a will or deed or something l i k e  that 

which the law recognizes as the baeis f o r  legal  l i a b i l i t y .  

MR. LEMANN: "papers o r  writings". 

SENATOR PEPPER: Is t h e  g e n e r a l  sense  of  the Commit- 

t ee ,  Mr. Chairman, such as  might be t e s t e d  by a r e s o l u t i o n  

that the subject o f  d i scovery  be dea l t  with in line with the 

suggestion on page 14 submitted by the Insurance Counsel ,  

Lead ng ou t  t h e  first sentence f o r  the reasons given by the 

Reporter ,  e u b s t i t u t  i n g  l i w r i t i n g ~ l i  f o r .  "written instruments" ,  

l e a v i n g  out the reference t o  the appointment of a d i s in t e r e s t ed  

person by the c o u r t ,  and modifying the phrase "manif e e t  preju-  

d i ce  in such a way as t o  conform t o  the view o f  the Repor t e r  

on t h e  subject? That seems t o  me t o  be the way o u r  minds are 

gravitating. 

THE CHAIRMAN: Plus something from page 44 o f  the 

Reporter  8 draf t  about excluding o p i n i o n s  of lawyer s and 

exper t  witnesses. 



BENATOR PDPER: I think that is helgful .  

THE CEUIRIJUN: That bo l s t e r s  it up a l i t t l e ,  

&fR, LEPANN: I would p u t  that in, That would,  c u r t a i l  

t h e  o r b i t  of  d i s c r e t f o n ,  

THE CUZRPiAN: Buypo se we take  a vote  as t o  the 

g e n e r a l  p r o p o s i t i o n  and t hen  t u r n  it o v e r  t o  the Repor te r  and 

see if e i t h e r  this a f t e rnoon  o r  t on igh t  he can make a careful 

draft  and bring I t  back to us tornorrow morning, 

JUDGE DOBIE: 1 second that, 

SENATOR PEPPER: Might I suggest, if it i s n  It o u t  o f  

l i n e  w i t h  the Reporter's thinking, that there would be some 

advantage if t h e  scope of d i scovery  could be dea l t  with in on ly  

one of these r e l a t e d  rules.  A s  it is now, the re  are phrases 

in at  l e a s t  th ree  r u l e s  which seem to have sone r e l a t i o n  to 

one another .  It s e e m  t o  me the re  ought t o  be some one place 

where the  scope o f  the  discovery is stated and made applicable 

in all cases, 

JUDGE OLARIC: I think that might be. As I ga ther  

t h e  gene ra l  t r e n d  of sentiment, it would be something l i k e  

th is .  Probably we had be t t e r  make a separate paragraph and 

e n t i t l e  it what ever we want. %cope of Discovery o f  Material 

in Prepara t ion  f o r  Trialfi  might be the heading. Then I suppose 

that we could use in substance t h i s  second sentence and per-  

haps gay " f o r  cause shownti, and then make a separate sentence 

t r y i n g  t o  define " f o r  cause shownfi. Is that it? 



SZNATOR PEPPER: Tha% i s it. 

JLTDCrE CLARK: "for cause showng would then presumably 

cover sane of t h i s .  Is that the Idea? 

SENATOR PEPPER: I think so, 

THE CHATR&W: He dictated the staterilen'c, Vlb'le had 

better g e t  the reporter t o  give it to you. It was d i c t a t ed  

very carefully, I th ink.  

SENATOR PEPPER: When I was s t u d y i n g  this and looking  

at Rule 34, I oalne to the concZusion that when we drafted R u l e  

34 we didnl t have in mind document s o r i g i n a t i n g  a f t e r  the suit 

.was brought. It occus red  to me that that ' r u l e  is intended t o  

dea l  with t h ings  in ex i s t ence  at the time the cause of a c t i o n  

ar ises ,  and if that  is so, we ought t o  make it c lear  that the  

r u l e  that you are  g o i n g  t o  s t a t e  on the  subject of discovery 

i s  not subject t o  m o d i f i c a t i o n  by i n c o r p o r a t i n g  i n t o  it, so t o  

speak, the  provis ions of 34. Some of the c o u r t s  have t r ea t ed  

54 a s  app ly ing  t o  matter o r i g i n a t i n g  a f t e r  the s u i t  was brought 

1 don't thinlr. that was intended,  

THE CHATRP1AN: Say it 9 s  subject  t o  any applicable 

p r o t e c t i v e  orders  mentioned in Rule 30(b), which we are now 

going'to patch up. That would clear that,  wouldn't it? 

JUDGE CLARK: I was going t o  ask a spec i f i c  question. 

D o n i t  you t h ink ,  among o ther  things,  you ought t o  be able t o  

g e t  a look  at a photograph that may have been taken, subject to 

these r e s t r i c t i o n e ?  Suppose t he r e  has been a photograph or a 



map o r  something of that kind.  

SENATOR PEPPER: If so, it ought t o  be done under the 

t h ing  that you are go ing  t o  w r i t e ,  and n o t  as an implication 

from R u l e  34. It seems t o  me t h e r e  f s some advantage In keep- 

i n g  R u l e  34 a s  a-pl~l icable t o  t h ings  in existence at t h e  time 

the cause o f  a c t i o n  arises. Then you are going to s p e l l  o u t  a 

r u l e  which d e a l s  with things tha t  come i n t o  exis tence  subse- 

q u e n t l y ,  and they might well includ-e access  t o  a photog~aph or 

something of that s o r t .  

J U N E  CLAFIC: I can It answer without working it o u t ,  

b u t  I have a feeling t ha t  we are likely t o  g e t  34 r e s t r i c t e d  

more than we want, o r ,  t u r n i n g  t o  t h i s  rule in particular, I 

d o n ' t  f e e l  and the  r u l e  does n o t  s t a t e  that there  should be an 

a b s o l u t e  limit on d iscovery  of  matter which is developed af ter  

t h e  event .  That isn't this rule. This ru3-e' is  rnatter which is 

developed a f t e r  the event and is held by the o t h e r  side. I 

'chink R u l e  34 shou ld  h i t  everything except tha t ,  and if 34 i e  

made subject to t h e  p r o v i s i o n s  of whatever is drafted here ,  

i s n  ' t that as good a way to do it as any? 

SENATOR PEPPER: A l l  I: meant wa8 that qt presen t  the 

minds of the members of the "bar tlrith whom 1 have ta lked about 

t h i s  t h i n g  are in confusion as t o  where t o  l o o k  to f i n d  what 

the  l imi ts  of d i scovery  are. They l o o k  at one r u l e  a n d  say 

that that  has such-and-such implication, b u t  then  they say 

%here i s  R u l e  34, which has o ther  impl ica t ions .  A11 I mean is 



that t h e  obscurity ought to be removed. The r u l e  ought to be 

susceptible o f  s t a tement  in one place,  and o t h e r  ru le s  should 

be nlade subordinate t o  it by cross reference.  

THE CKAIR14AN: I thought we were condensing o r  at 

l e a s t  were proposing t o  incorporate in Rule 30 the  extent  and 

l i m i t a t i o n s ,  and ~ u l e  34, in the light, a s  now proposed,  s t a t e s  

in line 3 "and subject  t o  any applicable p r o t e c t i v e  ord-erg 

mentioned in Rule 30(b)". We can change t he  verbiage o f  that 

t o  say "and eub j e c t  t o  any r e s t r i c t i o n s  o r  any app l i cab le  

p r o t e c t i v e  orders s t a t e d  in R u l e  30(b) I f .  I t h i n k  the Reporter  

now is taking all these l a t e r  rules and referring back t o  30 

a s  a guide  or limit. 

JUDGE CLARK: That i s  what I had, in mind. 

PROFESSOR SBNDEFLAND: Rule  30 covers p r o t e c t i v e  

o rde rs ,  but 26(b) i s  t h e  one that  covers the  scope of discovery 

It seeme t o  me, if we are deal ing  with scope of discovery,  that 

s h o u l d  go back t o  26(b) because we are referring back t o  that 

in all these subsequent r u l e s ,  

SENATOR PEPPER: The Reporter w i l l  consider  wh0 ther 

it is a q u e s t i o n  of being subjec t  t o  any applicable p r o t e c t i v e  

o r d e r  o r  whether it 3.8 subject t o  the l i m i t e , t i o n s  on discovery 

h e r e t o f o r e  s e t  for th .  

THE CHAIRMAN: Edson, Rule 26 (b) is c o n ~ t r u c t e d  on 

the t h e o r y  t ha t  I have just stated, because Rule 26(b), Soope 

o f  Examinat ion,  says, IiUnl.ess otherwise ordered by the cour t  as  



provided by R u l e  30(b)". Everything goes back to 30(b). 

PROFESSOR SUNDERLAND: That refers to pfotective 

orders. That doesn't r e f e r  to determining the  scope of the 

e xamfnation, 

SENATOR PEPPER: That  is the p o i n t .  

THE CHAIRMAN: You can change the verbiage of it. 

SENATOR PEPPER: That is a l l  I meant. 

THE CHAIRMAN: "subjeot to the l i m i t a t i o n s  and pro- 

t ec t ive  or8ersii, 

PROFE8SOR SUNDERLAND: We ought to be ab le  to look 

in 26 (b) and see what the scope of discovery ie. 

THE OHAIRBUN: Then you have to recaat every one of 

these ru les  and rewrite them, 

PROFESSOR BUNDEBLAND: I don t think so. They a l l  

r e f e r  back t o  26(b) now. Every one of them has a reference 

back to 26 (b) . 
JUWE CLARK: Eason, I would be s o r r y  to do it that 

way. It seerns to me that then you produce a queetion in every 

case,  and I don 't suppoee that counsel may want to raise it in 

every case. You see, the soheme a e  now o u t l i n e d  is this: 

R u l e  26 i e  the general, fa ir ly  broad r u l e  of discovery. Not 

being in pract ice  myse l f ,  I perhaps can't tell, b u t  I suspect - 
that in many cases the par ty  w i l l  say, " A l l  r ight ,  you can 

have everything."  I myse l f  t h ink  that that is o f t en  a nice 

tactical way of going ahead. The way it goes now 1 s that it is 



not u n t i l  the quest ion is raised, u n t i l  yoy have the formal 

hearing,  so to speak. Why isnit that a rather neat way to go 

at it? It i e  upon the hearing that t h i s  ques t ion  comes up. 

It is e o r t  of directing the procedure, 80 to speak. You dontt 

have a f o r m a l  hearing un t  il you have r e a l l y  s o r t  of squared 

off at each o the r  and g o t t e n  ready f o r  it. 

TlG CHAIRbUM: You mean if you scatter these protec- 

tive orders, strew them around through the rules so a lawyer 

won't n o t i c e  them, and don't make a clear statement of them, 

probably the  p o i n t  won't be raised? Is that the idea? 

PROFESSOR SUNDERLAND: I think the protective ord-ere 

ought to be together  under 30, but the scope of the examination 

ought  to be in Rule  26(b) as far  ae it can be done. 

JUDGE CLARK: krenjt you going to have the s i t u a t i o n ,  

then, Edeon, that t h e  p a r t i e s  w i l l  be making an examination 

and you w i l l  have a l l  eor t s  of ob jec t ions  t o  the  making of the 

examination? They haven't gone t o  the court now. They have 

j u s t  served t he i r  not icee .  They are now conducting the exami- 

na t ion .  The attorney f o r  the defendant comes in. They have 

n o t  gotten protective ord-ers of any kind y e t ,  so he starts 

objecting to everything.  Isn't it b e t t e r  to have it go the 

o t h e r  way, have it so that if you want to hold t h ings  up, you 

go to the judge and then ha.ve t h i e  hearing? 

THE C ~ I R ~ N :  We haven It voted on the ques t ion  yet. 

Thie is a ques t ion  of detall  and draftsmanship. The main 



propos i t ion  hasn't been voted on. I would sugge6t that we 

take a vote on that and then l e t  the Reporter  or anybody on 

the Committee, Edson, take the other discovery rule and make 

any r eca s t i ng  or cross-reference that is necessary to make a 

clean-cut r e l a t i o n  between them, so the Lawyer wonit have any 

d i f f i c u l t y  in seeing what the l i m i t a t i o n s  are. I don't t h i n k  

you are g e t t i n g  ve ry  f a r  with t h i s  kinCi of discuseion and dis -  

agreement about what rule  ought t o  contain what. Let the 

Reporter correlate the discovery rule,  and if anybody e l se  has 

an idea about correlating, about where the s tu f f  should be 

inserted, let h i m  make a draft and br ing it before us. It is 

hard f o r  me to cons ider  thie unlees I see something, 

MR. DODGE: He ie going to write a &parate paragraph 

fqr Rule 30, and it might be provided "and thie shall apply 

to Rule so-and-so, and s e t t l e  the ques t ion  onoe f o r  a l l  right 

THE CHAIRMAN: That is one way of doing it, but he 

s t a r t e d  the other way. In t he  other rules he has referred 

back to 30 and said in the o the r  rules that the provision in 

30 applies here. That is h i e  way of doing it. I don't know 

which is better, but he certainly hae a reference inserted in 

each one of these other r u l e s  that goes back p r e t t y  well to 

Rule 30. Maybe we made a mistake in the f i rs t  place in not  

i nc lud ing  a l l  these provis ions  in Rule 26; maybe that was the 

appropriate th ing ,  but he has centered the  focus on Rule 30. 
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r u l e  1s broad enough to cover a wri t t en  melnorandum or statement 

whether it was made by the witness or by the claim agent. 

JUDGE DOBIE: You mean sometimes there is no writing. 

PROFESSOR CHERRY: I am raising a ques t ion  that I 

t h ink  is going to bother us when we gee this draft, what we 

mean by wri t ing  . 
THE CHAIRMAN: Do you want to include $la writing 

made by the agent of the i n s u r e r  of the defendant recording an 

oral  statement 

PROFEBSOR CHERRY: I would  not ,  if you asked me 

that ,  but I am phrasing the quest ion now to see whether we have 

in mind that we are dealing with that one way or the other .  

What do we mean by a wri t ing?  

THE CHAIRMAN: How would you draw .a d i s t i n c t i o n ?  

DEAN MORGAN: I think you mean a n y  writing. 

PROFESSOR SUNDERLAND: The R i c h a n  case discussed 

PROFEgBOR CHERRY: No, it didn't. 

f;fiOFE$SOR SUNDERLAHD: No d i s t i n c t i o n  was n e c e s s a r i l y  

drawn between o r a l  and w r i t t e n  statements. They were t r y i n g  to 

deal wfth both of them, 

MR. LEMANN: lbAny w r i t i n g e l  would cover the claim 

agent's e u m a r y  of what was t o l d  to hiill o r a l l y .  

THF: CHAIRKAN: We are d i sc lusa ing  what we want to do 



MI. LEMANN: I would think it should. After a l l ,  we 

f i n a l l y  agreed in this to l eave  it to the decision of the 

judge, with a genera l  indication. 

PROFESSOR CHERRY: Some of the cases go beyond that 

and require  a dieclosure,  not  by the lawyer perhaps, b u t  by 

someone who investigated the case, of what he hasn't put in 

w r i t i n g  b u t  what he recall8 oP the statements of the witnesses. 

THE CHAIFWAN: I don't see the sl ightest  d i s t i n c t i o n  

between a etatement which a witness has signed and a statement 

which he d ic t a t ea  and sornebody e l se  writes down f o r  him and 

which he doeantt sign. 

J U N E  DOBIE: Sometimes there  is no writing at all. 

The claim agent talks t o  a man, a e  I understand, and he doesn't 

make any writing. 

MR. LEMANN: You would have to s u m o n  the claim 

agent and ask him. You don't need t h i s  rule f o r  that ,  do you? 

You summon the claim agent, I suppose. 

THE CHAINUM: And ask him what the witness told him. 

MR. LEMANN: Yee. You cang t cover that by t h i s  sen- 

tence, because this sentence r e l a t e s  to f i l e s  and if t h e  t h i n g e  

a re  n o t  in the f i l e s ,  you can't cover it by t h i s  sentence. 

JUDGE DOBIE: The product ion  of conorete t h ings ,  

t a n g i b l e  things. 

MR. LEPMNN: You have to subpoena the elaim agent and 



PROFESSOR CHERRY: We dear going to reach the Bame 

problem there,  aren we, although it isn't in writing? 

THE C H A I W N :  You make a motion that you w a n t  the 

claim agent's record of an o r a l  statement made by a witnese 

to be either excluded or included in our  provision, and we will 

t a k e  a vote on it, 

JUDGE DOBIE: If the claim agent thinka the thing 

may be produced and it may contain damaging material,  he won't 

write it down. 

THE CHAIRMAN: Do you want the draft of the ru le  to 

include that f o r  production or not to inc lude  it? 

PROFZSSOR CHERRY: 1 wanted the draft  to deal  with it 

That was my f i rs t  problem, 

THE CHAIRMAN: We will do it, but which way bo you 

want it answered? 

8ENATOR PEPPER: Donlt you t h i n k  there is something 

t o  be said in favor of l e a v i n g  the  word i%wit ings"  w i t h o u t  

qua l i f i c a t i on?  

DEAN P40WAN : Yes . 
SENATOR PEPPER: I d o n ' t  think we can go i n t o  the 

d e f i n i t i o n  of every kind of wri t ing ,  who makes it, and whether 

or not it is signed. When i t  is stated to be a w r i t i n g ,  it is 

broad enough to cover all these cases that the court  w i l l  have 

t o  decide, 

THE CHAIHMAN: I thought eo,  t oo .  Wilbur thought it 



was ambiguous or that we didn  t o l e a r l y  understand what we were 

/' 

PROFESSOR CHERRY: I was j u s t  wonaering whether we 

MR. DOWE: I t h i n k  you are referring to o r a l  state-  

DEAN MORGAN: Then, you have t o  take a deposit  ion  on 

MR. DONE: What is the ~ l t u a t i o n  of the man who i a  

asked what witneeees said to him o r a l l y ?  That is the  quest ion 

Mr. Cherry raises. 

DEAN HORGAN: You have to take a depos i t ion ,  

PROFESSOR CmmY: I withdraw it, 

THE OHAIRMAN: A s  Monte poin ted  o u t ,  that is n o t  in- 

volved in t h i s  at a l l .  We a r e  not  dealing with c a l l i n g  a w i t -  

neas to t e s t i f y  o r a l l y  as to what some other person present  at 

the accident said to him. That has nothing to do with the 

paragraph we are now ta lk ing  about. 

PROFESSOR CHERRY: Some of the oases, as in the 

Hickman case, did do that. 

THC CHAIRMAN: No, t h e y  didn't. That was a- W i t t e n  

record of what the wi tneaa  t o l d  the claim agent. 

SENATOR PEPPER: Isn't there implicit in the word 

"discoveryii the answer t o  what we are discussing? Discovery 

is access to something that exis ts  in vieible or tangible form. 



It seems to me that whether or not the writing is signed doe6 

not e n t e r  i n t o  it. It is a ques t i on  of whether it i e  suitable 

for diecovery in any event.  

THE CHAIRMAN: We are t a l k i n g  about so many different 

t h i n g e  here; we are t a l k l n g  about w h a t  we want to do, what we 

ought to do, and what "writingsN means. I suggest that  some- 

one make a luotion that the draft be so worded (maybe the word 

%mltingsfl doe8 it) a8 t o  inc lude  in the  soope of the pro- 

v i s i o n  a writ ing which recorde an o r a l  statement made to an 

inveetigator by a witness. 

SENATOR PEPPER: I f a v o r  l e t t i n g  it stand on the 

word Hwrltingefl. 

THE CHAIRMAN: But  we a re  arguing whether the word 

"writings" includes that or not. 

SENATOR PEPPER: I don't see that it is arguable. 

A wri t ing means anything wr i t t en .  

THE CHAIRMAN: You want t o  include it, don ' t  you? 

SENATOR PEPPER : S u r e l y .  

THE: CHAIRMAN: Then you agree that you want it in- 

cluded and you vo te  *ayeH on t h i s  motion, but you say the word 

"writingsH already covers it and you don't need to change it. 

SENATOR PEPPER: A l l  I eay is tha t  1 don 't t h i n k  you 

can make a n y  term that  is more inc lus ive  than Hwrit ings l i ,  

unless you g e t  i n t o  the businese of epecifying particular 

kinas of wri t ings ,  like wri t ing8  uneigned, and so f o r t h ,  where 



the danger is that you w i l l  l eave  out something t h a t  ought t o  

be included. 

THE C W S I W N :  Is it the sense of the Committee that 

whether the word g ~ w r i t ; i n g s ~  does it or not  (and I agree with 

the Benatoris view about it), we want the draft so as t o  in- 

o l u d e  in the scope of the  th ing a writing which records an 

oral statement made by a witness? Do we want it or n o t ?  

MR, LEMANN: I so move, 

THE CHAIR&UN: What is y o u r  pleasure? A l l  in favor 

JUDGE DOBIE [Interposing]  : But in connection with 

t h e  scope of that word "writing," that  g i v e s  pe r f ec t l y  tre- 

mendoue scope, as in connection w i t h  a w i l l .  There was a will 

in writing: on a man's back, and t h ings  of that s o r t .  

SENATOR PEPPER: The s t a t u t e  of frauds, and so on. 

I am in favor  of the broadest poeeible i n t e rp r e t a t i on .  

THE: CHAIRBUN: Then the draftsman will bear the  re- 

marks in mind, and if he comes in with any e f f o r t  to scramble 

this t h ing  up w i t h  any d e f i n i t i o n  other than "wr i t ings ,  we 

can s i t  on him. We t h ink  f iwri t ingel i  is enough. 

JUDGE CLARK: I want t o  ask one thing more. Shall. 

we go ahead. wi thou t  reference to what may happen to the pend- 

i n g  app l ica t ion  f o r  certiorari? 

THE CHAIRMAN: We want t h i s  draft  tomorrow morning, 



JUDGE CLARK: I C r u s t  we should go ahead w i t h  that. 

THE CHAIRlAN: It will be next f a l l  before  that oase 

is decided, if they grant a writ. 

JUDGE DOBIE: They haven It granted the writ y e t .  

TRE CHALRMBN: They can consider  it in connect ion 

w i t h  the Kiokman case and take  t h e i r  choice. 

MR. LEMANN: You might argue either that  the change 

is explanatory of the o r i g i n a l  i n t en t  of the r u l e  or that it 

is in tended to make a change in the r u l e .  Then they  can decide 

the  Hickman case as they  see S i t .  

THE CHAIRMAN: Then they can revise our draft to fit 

t h e i r  idea8 before they promulgate it. It works f i n e .  

MR. LEMANN: Ha,ve it a l l  at one time, and it will 

work fine, 

$ENATOR PEPPER: Is there anything in Mee Graubertts 

suggest ion that it ought to be c l e a r  that the process runs t o  

the c l i e n t  and not to the a t t o r n e y ,  that it ought n o t  to be 

poss ible  t o  t a k e  t h e  deposit ion of an a t t o r n e y ,  or is there  

noth ing  in that? 

JUDaE CLARK: F r ank ly ,  I don't know. I w i l l  have to 

t h ink  about that ,  

SENATOR PEPPER: Will you think about that? 

JUDGE CLARK: She is a g i r l  apparently with ideas. 

I have thought of that before. 

SENATOR PEPPER: She f s very able. 





a u t h o r i t y ,  of which Hickman v. Taylor is now an a u t h o r i t y ,  

tha t  might raise a question. 

PROFESSOR SUNDERLAND: They. have given a new defini- 

t i o n  of pr iv i lege .  

JUDGE CLARK: Yes, they have given a new d e f i n i t i o n ,  

which is the d e f i n i t i o n  now covering the Third C i r c u i t ,  at 

THE CHAIRMAN: They accuse us o f  having established 

a new kind of privi lege .  They base t he i r  opinion on the word 

"privi legefi  used in o u r  rules,  and we meant something more 

than the ordinary privi leges  of , a t to rney  and c l i en t ,  of course. 

MR. LEUILANN: Privilege between attorney and client 

as the same existed independently of these r u l e s  and before 

t h e i r  promulgation. 

DEAN MORGAN: It i e not only attorney and c l i e n t ,  

b u t  there are othera. 

PROFEBSOR . SUNDERLAND: What we meant by pr iv i l ege  

was aub j e c t  t o  testimonial exclusion, 

DEAN MORGAN: That i e  right. 

PROFE990R SUNDERLAND: We might pu t  that  in instead 

o f  o u r  word i ipr ivi leged. l l  We might eay "not e u b j e o t  t o  t e s t i -  

monia l  excLusf on I#,  

THE CHAIRNUIN: That is what the court in the Hickman 

case said we meant. 

PROFESSOR SUNDERLAND: They said we meant a l o t  more 



than  that. They eaid it meant professional privilege.  Then 

they  drew a l l  these E n g l i s h  decisions in under privilege be- 

cause they called it professional pr iv i lege .  It isni t t e s t i -  

monial  exclusion at all.  We might drop our  w6rd "privi lege" 

and say "eubject to testimonial exclusionH. That wo,uld make 

it p e r f e c t l y  clear, 

THE C H A I R U N :  I had never heard that expression be- 

f o r e .  It may have a d e f i n i t e  meaning. 

DEAN MORGAN: If you use that  expression, Gud know~l 

what they  w i l l  do with it. 

THE CHAIRMAN: I think we have probably done a l l  we 

can f o r  the present  on this. 

SENATOR PEPPER: Are we agreed as to the correctness 

of t h i s  s ta tement  of Mies Graubert? "The pr iv i l ege  which 

ex i s t s  between lawyer and c l i e n t  should be l imi ted  to such 

facts as the c l ien t  himself disc loses  to the lawyer. * 
J U D G E  CLARK: Would you like t o  put that in? I am 

j u s t  wondering a little whether we ought n o t  to say something 

about it. I don't know t ha t  I a u r e  y e t ,  

SENATOR PEPPER: If we use the word iiprivil.ege, I 

think we ought to define what we mean by tiprivilege. ti 

JUDGE CLARK: We use it, all right.  

SENATOR PEPPER: We do at present, but I don't know 

that we w i l l  f i n d  it necessary t o  re fer  t o  privi lege  when the 

new rule comes in, 



JUDGE CLARK: Either we have %o t ake  it ou t  in the 

genera l  r u l e s  of exclusion or it will s t i l l  be there ,  of course 

somewhat undefined, 

THE CHAIRMAN: Is there any difference in the loca l  

l a w  in the d i f f e r e n t  s t a t e s  as to the extent of the privilege? 

DEAN MORGAN: Oh, ye s . The l oca l  law has *a number of 

cases that  extend the privilege of a t t o r n e y  and client. 

TEE CHAIRMAN: You mean c o m u n i c a t i o n s  f roln the law- 

yer to the c l i e n t .  

DEAN MORGAN: Not on ly  that, b u t  a l s o  comrnunlcations 

from the clientla agents to the attorney. 

THE CHAIRMAN: Then, my point is to try to def ine  it. 

JUDGE DOBIE: Is that s t a t u t o r y  or is it just the 

way the court worka o u t  the l a w ?  

DEAN MCUIGAN: Unneso ta  has a r u l e  which says that  a 

statement made t o  a claim agent t o  be cornrnunicated to the de- 

fendant is within the priv i l ege .  There a r e  f o u r  or five cases 

on that. So, I don't think you had be t t e r  monkey with it. 

JUDGE CLARK: L e t  me ask you this. It is a. Fairly 

important thing. In Rule 26(b) are the word8 jhhe deponent 

may be examined regarding any matter,  not pr iv i l egedH.  Would 

it be in l i n e  with our thinking' ,  in t h i s  new rule, after we 

have provided f o r  the restr ict ions ,  and so on, then t o  say, 

"To the extent  that the judge makes an order herein, t he  mat- 

ter covered shall not be pr iv i l egedH? 



THE CHAIRMAN: No, 

DEAN MORGAN: I don't think so, 

THE CHAIRMAN: I t h i n k  if we want to do any th ing  

about that word itprivileged" in view of the Hickman case, we 

ought t o  r e f e r  to the Hickman case in a note ,  

DEAN MORGAN: O u r  Rule 43, you gee, say8 that if the 

federal  rule is more liberal than the s t a t e  rule in admitting 

the evidenoe, i t  shall apply. That would be a narrowing of 

pr iv i l ege  here, and I don't know of a federal case that 

extends the privilege of attorney and c l i en t  beyond that of 

the common law, which restricts it to oommunioations from 

c l i e n t  t o  attorney and advice from the attorney on the cornmu- 

THE CHAIRMAN: What I have had in mind was not to 

try to define privilege, and I dont t t h ink  we ought to do 

that ,  because.1 t h i n k  a s  the rules are constructed we have 

said now that s t u f f  i e  admis~fble on the most l ibera l  r u l e  

that ex is ts ,  s ta te  or federal. 

DEAN MORGAN : That is right. 

THE C H A I W N :  Now we come in and reake a, rule here 

about l i m i t a t i o n  of privilege,  and we f i n d  that some s t a t e  law 

has a more liberal r e s t r i c t i o n  about it and we run a f o u l  of it. 

So, I don't t h i n k  we ought to t r y  t o  def ine  the p r iv i l ege  of 

lawyer and c l i e n t ,  but on account of the way the Court  of 

Appeals in the Third C i r c u i t  handled o u r  word "privilegedii  in 



I 

the  rule in the Hickman case, we ought t o  note  that these 

changes r e f e r  t o  the Hiclunan case, po in t  out the f a c t  that the 

o o u r t  in that case at t r ibuted  t o  us an added meaning to the 

word "privileged, " and that we deny the a l l ega t i on  and defy 

the al legator .  We didn't do anyth ing  of the kind. We should 

say in the note that we were using the word "privilegedu 

according to its established meaning in each l o c a l i t y  where 

the rule of privi lege  prevails. We will have g o t t e n  r i d  of 

all danger, I t h i n k ,  by doing it that way. They ce r t a in ly  hung 

a tag  on us in the Hiclunan case. 

DEAN MORGAN: They certainly did. 

THE CHAIRMAN: Their whole opinion is based on thei r  

statement that we intended to use the word t iprivi legedH in a 

c e r t a i n  way, and we didn't do anything o f  the kind. They blame 

ue  f o r  thelr oonclusion because we ueed the word HpriviLeged" 

in that sense. I think we ought to repudiate them. It is not 

XI?. LEMAMN: Are you sure they did  impute that  to us? 

I was d u e t  taking a l ook  at the opinion.  

TSE CMAIR&UN: I have read it twice. Maybe I m i s -  

und-eretood it, but t hey  r e f e r  to the word tlprivilegedfi in the 

r u l e ,  and they have a l o t  of s t u f f  abou t  what uprivilegedu 

means, the extent of it, the breadth of it. 

MR. LEMANN: I am glanoirg over it here. A t  any rate 

I don1 t t h ink  we ehould etop f o r  that here, because in framing 



the note  which you suggest, I think it would be well in the 

note t o  inake a reference t o  this  case, We can then consider  

c a r e f u l l y  what we should eay a b u t  what they imputed to us. 

THE CHAIRMAN: Where do we go from here, Charlie? 

What is the next rule? 

JUDGE CLARK: I don't think that Leaves any more on 

Rule 30 (b) , does it? We were dealing with 30 (b) . 
THE CHAIRMAN: Is there any th ing  in 31 and 32 that 

you have t o  bring up? 

JUDGE CLARK: Rule 33 its the next  one, 

DEAN MORGAN: Charlie, what is wrong with Armstrongis 

suggestion there? I don't t h i n k  you answer it by saying that 

it is the equivalent of t r y i n g  to take a deposition. The 

corporate o f f i c e r  just doesn't know a particular t h i n g ,  bu t  

if the in format ion  ie acceesible t o  h i m ,  why shouldn't he have 

to find it out?  Say it 3.8 right in the corporate records. 

JUDGE CLARK: That is in the middle of the page, He 

has an e a r l i e r  one. In the beginning you w i l l  see t h i s  ques- 

t i o n  of when you s h o u l d  eerve interrogatories. There are some 

objec t ions  t o  limiting the service of interrogatories in time. 

For  example, the California S t a t e  Bzr Committee makes the same 

euggeet ion a0 that of Mr. Cantrell, which we quoted above, 

namely, that eervice of interrogatories be permit ted at any 

time after commencement of the a c t i o n  without leave of court, 

Let me f i r s t  ask you abou t  tha t .  



THE CHAIRMAN: You have 15 days to answer them, an8 

that is the equivalent of y o u r  20 days, pract ical ly ,  under the 

o t h e r  rule, 

JUDGE CLARK: Of course, nobody g e t s  defaul t  f o r  

q u i t e  a while, anyway. A c t u a l l y ,  we know it is going to be 

more t h a n  15 days if they want I t .  

THE C I H A I W N :  He hae t o  make his object ions  to the 

interrogatories w i t h i n  10 days. If we struck ou t  the business 

about r e s t r i c t i o n s ,  it wouldleavehim 10 days to get a lawyer 

before he would have t o  do anyth ing  under the interrogatories. 

Isnt t that enough? 

T a l s o  call your a t t e n t i o n  to the p o i n t  I made on 

one other  rule ,  that the new phrase in R u l e  33, l i n e s  6 to 11, 

is based on the assumption that interrogatories are submitted 

by a p l a i n t i f f ,  and if the defendant hasn ' t g o t  a lawyer, he 

needs 20 days to g e t  one; whereae if the interrogatories are 

submitted by the defendant, there is no reason on ear th  why 

he should no t  submit his interrogatories within twen ty - four  

houre  a f te r  the suit is star ted,  because the  plaintiff has hia 

JUIX';E DOBIE: You want to put in J u e t  the same term 

that we made further  back, 

THE CHAIRMAN: The l i m i t a t i o n  aught t o  be only on the 

person making the claim. 

JUDGE WBIE: Yee, just as we did in the  deposi t ion.  



THE CHAIRMAN: You remember we made that change in 

one of the rules. 

JUDGE CLARK: Yes. 

THE CHAIRMAN: That is, if we age going to keep i t  at 

a l l .  You raise the q u e s t i o n  whether you w a n t  t o  keep it 3 n  

view of the  fact that an i n t e r r o g a t o r y  doesn't require any 
# 

action at a l l  f o r  LO days a f t e r  service as you have it down 

JUDGE CLARK: Yes. I ought t o  say, in fairness to 

Mr. Armetrong~s suggestion,  that; at the r o o t  of the page we 
/ 

dropped a line. We haven't s t a t e d  I t  q u i t e  accurately. 

DEAN MORGAN: I got that. He wants it a f t e r  the Eter- 

v i c e  of ~ m o n 8 .  

JUWE &ARK: He wants it a f t e r  the eervioe, which 

is the suggestion a8 to 26(a), b u t  aga in  I raiee the ques t ion  

that interrogatories are some thing that  i s submitted t o  you 

and you have at leas t  formal time t o  answer, anyway, and 

p r a c t i c a l l y  all time l i m i t s  r e a l l y  dont t do much more than t r y  

to push you ahead a l i t t l e .  Nobody r e a l l y  g e t s  a default. 

Is it necessary to p u t  in the r e s t r i c t i o n  here? That'is the 

p o i n t  I r a i s e d ,  

MR. LEMANN: Which r e s t r i c t i o n ?  You mean about 

DEAN MORGAN: Twenty days. 

THE CHAIRMAN: I t h i n k  there was need for it in the 



\ 

case of depos i t ion ,  where a depos i t ion  might r e q u i r e  a c t i o n  in 

twenty-f  o u r  hours, but under Rule 33, interrogatories don't 

have to be objected t o  f o r  10 days a f t e r  eerved or answered 

u n t i l  15 days a f t e r  served. 

DEAN MORGAN: He g e t s  15 days t o  answer. That givee  

p l e n t y  of time. 

THE CHAIRMAN: The defendant who hasn't a lawyer at 

the  time suit is started ha* at least 10 and maybe 15 days t o  

prepare himself, so he probably doesn't need any p r o t e c t i o n .  

MR. M)DOE: Buppose the interrogatories are served 

upon t h e  ind iv idua l  himself when the case is entered. Me 

doesn't know what they are, doesn't know he haa been served. 

He i e n t t  served with process f o r  10 days. Then his time f o r  

f i l i n g  objectione through his attorney is gone in one day. 

MR, LEUHN: He has to have f~ervice of the i n t e r -  

MR. DODGE: If the interrogatories are served, and he 

doesn't understand and doesn't know what they are and doesn't  

do anything about  them u n t i l  he is served with prooeee. 

MR. LEMANN: Wouldn't it be most unusual that you 

would serve int errogatoriee and didn t serve process? 

MR. DOWE: I should think it would be, b u t  it might 



THE CHAIRMAN: If a fe l low would run to a Lawyer when 

process was served on him, he would probably know enough t o  

run to a lawyer when he was served with a bunch of interroga- 

t o r i e s ,  which require  him to answer in w r i t i n g  w i t h i n  a e t a t e a  

t ime,  having to do with all this mees that he knows i a  a law- 

MR. DODGE: I still t h i n k  that there ought to be 

leave of c o u r t  if it ie done within 20 days after the beginning 

of the s u i t .  

JUDGE CLARK: Maybe t h i ~  i s n ' t  t o o  important .  It 

always seemed t o  me that o f t e n  this 20-day l i m i t  was o n l y  a 

complicating f a c t o r  an8 didn't mean anything. Of course, it 

doea mean more in the case of depos i t ions .  I am not  at a l l  

sure that pract ical ly  it is going to operate t o o  o f t e n  then. 

Wasn't it Senator Pepper who said he would eat his t r o u a e r s  if 

any th ing  happened in 60 days in most of these caees? Of course 

in the case o f  deposit ione it is possible, at l east ,  and in a 

d e p o s i t i o n  you have to square off and have r e a l l y  a kind of 

hearing. This is simply sending around y o u r  questions. 

A c t u a l l y ,  as we a l l  know, noth ing  is going to happen f o r  some 

time even if they don% observe the 15-Bay requirement. 

T-HE CHAIRMAN: Ln the case of a deposi t ion  a man can 

be haled up an8 he must respond and give tes t imony,  under our  

rules as  we have now adopted them, within 20 days after the 

euit is oommenced. If you leave t h i s  game r e s t r i c t i o n  in here 



about 20 daya and also you don't have to respond u n t i l  15 day8 

a f t e r  the service of interrogatories, we will have Rule 33 

provid ing  that if a man is going to be haled up f o r  an o r a l  

examination, he can be dragged up in 20 days a f t e r  suit is 

started, b u t  if mit t  en questions are submitted to h i m ,  he 

can't be oompelled t o  answer them u n t i l  45 days af te r  the s u i t  

i e  started. That doesn't eeem'logical .  You have a double time 

20 daye before you can serve the interrogatories--- 

DEAN MUROAN: And 15 days to answer. 

THE CHAIRMAN: ---and 15 days to respond to them, 

MR, CODCIE: That is assuming that the 20-day l i m i t a -  

t i o n  remains in the r u l e  as it is, 

THE C H A L R W :  If the 20-day provision that it is 

proposed to i n s e r t  is left in lines 6 to 11. 

MR. LEMANN: If we take this  o u t  as you are suggest- 

ing, then you will merely have a longer period in deposit ione 

still t h a n  you w i l l  have in interrogatories, 15  day^ for i n t e r -  

rogator ies  and 20 daye for deposit ions.  Yesterday I suggeeted 

that we might cut down that 20-day l i m i t  for depos i t ions .  I 

didn  @t press it, but I thought maybe it would be jus t  confus- 

ing.  I would not have objected t o  saying that the limit f o r  

the p l a i n t i f f  t o  proceed w i t h o u t  an order of the court  s h o u l d  

be less than 20 days in the case of deposi t ions ,  e i t h e r  10 or 

15 daye. I thought maybe it would duet in t roduce another time 

l i m i t  that might be a l i t t l e  confusing.  On the other hand, if 



you donit do that,  you have the anomaly that with the change 

voted yesteraay you have t o  wait 20 days t o  take a depos i t ion ,  

and if you adopt the Chairmarits suggest ion here, you can force  

int errogator ie  s in 15 days. 

THE CHAIRMAN: If you want cons i s t ency  in here as the 

objec t ,  in R u l e  33 you leave in the r e s t r i c t i o n  and, instead 

of making it 20 days af ter  the  oormencnent of the s u i t ,  make 

it 10 days. Then that 10 &aye p l u s  t h e  10 day8 in which you 

have to file o b j e c t i o n s  to interrogatories represente the 

f i r s t  action you are required t o  take and allows you 20 days 

to g e t  a lawyer, which is what we have already done in the 

other case. So, the  answer would be t o  s t r i k e  out 20 in l i n e  

9 and make it 10, 

SENATOR PEPPER: Then it is 15 p l u s  10, i s n  it? 

mE CHAIRMAN: No. It is 15 to answer, but you have 

to a c t  by raising o b j e c t i o n s  within 10 days a f t e r  you get  it, 

and you need Legal advice t o  do that .  

SENATOR PEPPER: Yes. That is provided f o r  in the 

THE CHAIRE4AN: It wae in the par t  s t r i cken  o u t  as 

MR. LEMANN: Of course ,  you can always get an order 

of court in this case, as in t h e  other  case, to do it l a t e r .  

THE CHAIRMAN: If it is agreeable, t o  make progrese, 

aha l l  we leave the r e e t r i c t i o n  in Lines 6 to 9, changing the 



20 to 10 and also a l t e r i n g  the provision as we did in the 

deposition rule, to make the r e s t r i c t i o n  applicable only to 

the claimant and not to the defendant. The defendant can 

submit interrogatories any time he pleases after t h e  suit is 

SENATOR PEPPER: B u t  not subst i tute  QSme of serviceit 

for tLcormencement of the action*, 

THE CHBIRUN: We didn't in the o t h e r  c a m .  We 

avoided that  because we dfdnt t know how many defendants there 

MR. LEMANN: And we thought the time limit we gave 

was long enough to cover it. 

SENATOR PEPPER: Yes, 

THE CHATRUN: What is your pleasure about this? 

BENATOR PEPPER: I move, in accordance with the eug- 

g e s t i o n  of t h e  Chairman, that in l i n e  9, t # l O f l  be s u b s t i t u t e d  

for "20", and that  the other provis ions remain the same 

except f o r  the caut ionary provision respecting the caBe of 

the defendant a s  distinguished f rum the p l a i n t  i f f  . 
(TUNE DOBIE: I second that.  

[The motion was put to a vote  and carried.] 

THE CIKAIRMAN: Is there anything e l se  in here that 

we want t o  consider, Charlie? 

J U N E  CLARK: Plr. Morgan r e f e r r ed  particularly to 

Mr. Armstrongte second euggeetion, which appeare in the middle 



of page 46. He says that where interrogatories are t o  he 

served on a corporate o f f i b e r ,  no one o f f i c e r  may have s u f f i -  

c i e n t  familiarity with the f ac t s  to anewer all the interroga- 

t o r i e s  either a e o f  h i e o m k n o w l e d g e o r  o n i n f o r m a t i o n ,  He 

proposes, t he re fo re ,  that the r u l e s  r e q u i r e  the o f f i c e r  to 

make such inquiry as will enable h i m  t o  answer "provided the 
t 

i n fo rma t ion  is readily aoceseible in the corporation~s f i l e s  

or may be obtained w i t h o u t  burdensome expense from employeee. 

I t h i n k  personally I would go with him. It seems to 

me that the way these interrogatories come in, as a matter of 

f ac t ,  as I see them in prac t ice ,  they don1 t anawer those that 

t h e y  t h i n k  they can. I have rarely Been a case where anything 

happenecl, c e r t a i n l y  not while there wae any reasonable statemen 

that could be made. I have seen something Like thia: tiNot 

answered because the information i EJ not avaf lable , I wonder 

if we need to pu t  in the grounds of excuse, so to speak; I 

mean t o  try to s p e l l  them out? 

DEAN MORGAN: I don It know, Ohmlie. All I know i o  

that that is the English practice.  A corporation o f f i c e r  has 

to answer what l a  in his f i l e s .  An of f i ce r  who i8 served with 

it can't j u s t  say, ItI donit know," because it is p a r t  of h i s  

job t o  find out .  

J U N E  CLARK: Are you th inking  that this would expand 

diecovery a l i t t l e ?  I t h i n k  Mr. Armstrong ' e idea is t o  re- 



DEAN MORGAN: Oh, no. It seems to me it is an ex- 

pansfon of the ru le ,  

THE C U I R M A N :  It i a  an expansion you don't need. 

DEAN MORGAN: The r u l e  says you serve these on the 

o f f i c e r ,  and the o f f i c e r  answers. He doesn't have to anewer 

anything that i s n ' t  w i th in  h i s  own knowledge. 

THE CHAIRUN:  Ae a prac t ica l  matter, if an off  I c e r  

comes up and says, "That is not in my department. I don 't know 

any th ing  about it, is there any doubt at a l l  that the c o u r t  

would t e l l  him t o  g e t  the g t u f f  or eend in the man who knows? 

DEAN MORGAN: I should think it ought t o ,  b u t  I don't 

know. Armstrong says, "provided the in format ion  is readily 

accessible in the oorporation8e f i l e s  or may be obta ined  w i t h -  

out burdensome expense ". 
MR, DONE: I am very familiar w i t h  t ha t  form of dis- 

covery in Maesaahueetts, and it is the d u t y  of the corporate 

of f i ce r  who is named in the interrogatory to make inquiry of 

other corporate  o f f i c e r s  and agents and to answer f o r  the 

corporat ion.  

DEAN MORGAN : That is the way it ought  to be aon- 

s t rued ,  donit you think? 

MR. DODGE: That i~ the way it is confltrued in 

Maseachuset t s. 

DEAW MORGAN: They have the tsame kind  of s t a t u t e ,  

THE CHAIRMAN: You doni t t h i n k ,  Bob, that it is 



necessary to put that t h i n g  in the r u l e ?  

NR, DODGE: 1 donit t h i n k  so. 3 th ink it would be so 

DEAN MORGAN: That is the c o n s t r u c t i o n  'chat 19 uaual- 

ly put on it, but I thought Armstrong wae l n e i s t i n g  tha t  you 

have a very narrow conet ruot ion  here, and I thought Charlie 

answer wag the same eort of thing. He says, "The basic prob- 

lem is the same a e  that raised by those who wish t o  take depo- 

s i t i o n s  under Rule 26(d) of corporate employees." I don't 

think it 9s at all, 

MR, DOWE: I don't th ink  so. I think Armstrong was 

broadening the scope of the statement so that it would  p l a i n l y  

cover that requirement. 

DEAN MUROAN: E x a c t l y .  

MR. DODGE: It wouldn't do any harm t o  put in "whose 

d u t y  it shall be t o  make inquiry of others".  

PROFEgSOR SUNDERLAND: Ie this interrogatory addrease 

to an o f f i c e r ?  

MR. DUDLIE: The common practice is to address the 

interrogatories to the corpora t ion ,  to be anewered by so-and- 

so, ite t reasurer,  something l i k e  tha t .  

MFi. LEMANN: It aaya here, l'If the party served is a 

p u b l i c  or private oorporat  i o n  or a partnership or association, 

[the answer is t o  be made] by any o f f i c e r  thereof competent to 

t e s t i f y  in i t s  behalf .* 



PROFESSOR SUNDERLAND: Isn't it up t o  the p a r t y  t o  

determine what o f f i c e r  aha l l  do the anewering? 

MR. LEMANN: Yes, b u t  Armstrongfs answer is that no 

o f f i c e r  will know of his own knowledge. Here is hi8 language. 

He says: 

"In the cage of some large corporations--for example, 

railroad companies--no one o f f i c e r  will have s u f f i o i e n t  ' - 

familiarity with the facts to anewer all the i n t e r roga to r i e a  

either as of h i s  own knowledge or on information. A11 of the 

fact s,  however, w i l l  be known to the corporation's attorneys 

before tr ia l .  Must the o f f i c e r  make euch i n q u i r y  as will 

enable him to supply the answere? If the ob jec t ive  of the 

r u l e s  is to be obtained, the anewer must be in the affirmative, 

provided the  informat i o n  is readily accessible in the corpora- 

t i o n  ' a f i l e a  o r  may be obta ined  w i t h o u t  buvdensome expense from 

employees, The rule should d-eal with t h i s  contingenoy,  which 

is not academia but is constantly arising. 
'r 

I wouldn't have thought that interrogatories were 

so cornon that it would be aonetant ly  arising. I would have 

t h o u g h t  that moet people would proceed by deposit ions.  A s  we 

remarked once before,  when you send interrogatories ou t ,  you 

give a good chance t o  the lawyer of the o ther  aide t o  frame 

the anawere. I should think most people would p r e f e r  depoei- 

t i ons .  I am a l i t t l e  surprised that  Armstrong says that. 

DEAN MORGAN: It may be that in d i f f e r e n t  j u r i s d i c t i o  



and different places,  counsel take  d i f f e r e n t  a t t i t u d e s  toward 

whether t h e y  will make t h e  d iec losu re  or wontt. I should. have 

thought that they would want t o  do it as you say. They know 

they  have to do it aome time, 

SENATOR PEPPER: Would it be possible in framing an 

interrogatory to cover the case by inquip in@; of the person to 

whom it is addressed, "If this matter is not  within y o u r  

personal knowledge but is accessible in the f i l e s  of the 

defendant [or corporation], w i l l  you answer a f t e r  consu l t i ng  

such sources of i n f o r r n a t i ~ n ? ~  I should t h i n k  it could be taken 

oare of, couldn't it, in the interrogatory? A witness could 

no t  ve ry  well decl ine to answer that interrogatory, could he? 

I should think the cour t  would t r e a t  it as a reasonable i n q u i r y  

THE CHAIRMAN: The only danger about jha%, Senator,  

i s  that in our l i n e  5 we have s t a t e d  Idby any of f icer  thereof 

competent t o  t e s t i f y  in i t s  behalf." 

DEAN NORGAM : T h a t  is it, 

THE CHAIRMAN: We have l imi ted  the o f f i c e r  t o  a 

competent wftneas. t! 

MR. LEMANN: You see that  the New York B a r  Associa- 

t i o n  says t o  omit everything in the f irst  sentence afOer the 

word %ervedii in line 3. That is t h e i r  proposal. 

DEAN MORGAN: That is, when you eerve the corpora t ion  

you have to serve somebody. Buppose a corporat ion has an 

o f f i c e r  f o r  service, 



PIIR; LEMANN: tiAny party may serve upon any adverse 

p a r t y  writteh i n t e r roga to r i e s  to be answered by the p a r t y  

served." I don't see how that rea l ly  would solve the problem, 

b u t  they go on t o  give their reasone f o r  tha t .  They say that 

if we abolish b i l l s  of particulars, the defendant i s going t o  

use i n t e r roga to r i e s  to f i n d  o u t  - what he used t o  be able to find 

o u t  w i t h  a bill of particulars, and that  in requiring suoh a 

statement of a corpdrate or governmental body, it i~ of no 

importance whether the person signing the statement i e  compe- 

t e n t  to t e s t i f y .  It is just impor tan t  to have the statement 

elgned by an authorized person, which will be binding upon the 

JUDC;E CLARK: Maybe there i s some th ing in t ha t .  

You c o u l d  stop with the word flservedfl. I must confess  I am a 

little worried about some of his c o l o r f u l  worde, such ae 

"readily". I don't suppose informat ion is ever readi ly  aaces- 

sibZe in a concern l i k e  General Motora. 

DEAN MORGAN: Your  d i f f i c u l t y ,  Charlie, is that t h i s  

makes the plaintiff choose t h e  off i o e r  who in hie o p i n i o n  has 

the informat ion,  and that o f f i c e r  a lone ,  particularly when you 

say l'who is competent to testify". He wouldnit be competent 

t o  t e s t i f y  in h i s  then condi t ion  if he had not looked up the 

information, and he could eay, "1 donlt know. fl It might be 

available t o  him. 

THE CHAIRMAN: Do you interpret this  r u l e  as r equ ip in  



the interrogator to name the o f f i c e r ?  I don't. 

PROFE8SOR SUNDEfiAND: I don't t h i n k  so. 

DEAN MORGAN: That is that  you say. 

THE CHAIRMAN: You can eubmit interrogatories t o  a 

corporation and say, "1 want these signed by any off i o e r  who 

has knowledge of the f a c t s  or is able t o  t e s t i f y .  

MR. 1,EMANN: Fo r  that you jus t  say, "1 address the 

following i n t  errogatoriee to t h e  corporat ion.  

PROFESSOR MOORE: I t h ink  the New York l a w y e h  have 

a p o i n t  there in wanting t o  s top  a f t e r  the words, Ibto be 

answered by the p a r t y  aerved. it The p a r t y  served i e; the corpora 

t i o n .  Let the corporat ion gee what people  can supply the 

anewere, 

THE CHAIRMAN: The only t r o u b l e  is that it says "in 

w r i t i n g  under oathu later on. The q u e ~ l t i o n  is whether a 

corporation makee an path or not. Of couree,  it might be 

construed to raean that the ind iv idua l  o f f i c e r  shall make the 

oath, and not  the  p a r t y  served. 

MR. LEUNN: I would no t  be d i w  oeed to make any 

further changes. There are no reported cases ehowing any 

d i f f i c u l t i e s  with this .  There are j u s t  these two statements 

suggesting changes n o t  heretofore considered. H y  general in- 

clination would be against changes in deta i l s  like this. No- 

body thought of t h i s  before .  

THE CHAIRMAN: The only th ing I can see at a11 is 



that the words jlcoiupetent to t e s t i f y t i  in Line 5 raieef a sort 

of inference that t h e  officer has f irst-hand knowledge and 

oan make an oath that it i s n ' t  hearsay with him, 

J U N E  DOBIZ: Monte, you remember that when the  Chief 

Just i ce  oame in here one t ime,  he said, "Don't t i n k e r  with 

the r u l e s ,  lt 

MR. LEMANN: That was my o r i g i n a l  idea all along. 

We ought no t  to do anything that had not made serious diffi- 

THE G H A I W N :  ' In the seven or eight years that these 

rules have been in ef fec t ,  has any d i f f i c u l t y  arisen that we 

know about, where an o f f i c e r  has refused to t e s t i f y  because he 

didnlt know of h i s  pereonal knowledge? 

JUDOE DOBIE: Have you ever heard of' a oaee, Charlie, 

where th i s  provision has given any trouble? 

JUDGE CLARK: No, I donit think there has been any 

case on it. I am frank to say that it is my impression, a e  I 

see these coming in, that i n t e r r o g a t o r i e s  generally are very 

d e f i n i t e l y  limited. I think that is inherent in the s i t u a t i o n .  

I mean by that tha t  I have seen a l o t  of then where they  have 

not  answered on various grounds. Apparently nobody th inke  of 

doing anything pa r t i cu l a r ly  about it. Apparently the general 

d i s p o s i t i o n  is to take almost any excuse. That may be a little 

strong.  I don't see that anybody really g e t s  very much excited 

about it, There w i l l  be a whole l i s t  of things,  "Question 



No. 1 not answered f o r  t h i s  or that reason ,  I# and apparent ly 

it is accepted, 

MR. LEMANN: I don't see how they  are going to help 

you much a B  a substitute f o r  a b i l l  of pa r t i cu l a r s  because t h e y  

are going to have to be answered in 15 days. You would have 

t o  g e t  them out immediately, and then you would have o n l y  6 

days  within which to frame y o u r  answer. 

JUCGE CLARK: I have an idea tha t  y o u  don't g e t  by 

interrogatories much more than the p a r t y  wants to give. 

THE CHAIRMAN : Written interrogatoriee. 

JUDGE CLARK: Yes, w r i t t e n  i n t e r roga to r i e s .  It seems 

t o  me that i e  about the way it goes. 

MR. DODGE: One usual fea ture  of theu is to extract 

documents. "Annex a ctopy o r  name a t ime and plaoe where the 

same may be inspected by plaintiff's counsel." 

JUDaE CLARK: Yes, I t h i n k  it does g e t  documents. 

THE CHAIRMAN: It i e  the sense of the meeting, then, 

that we will l e t  R u l e  33 stand as the Reporter has drafted it 

or redrafted it, except that "20" becomes V.0" in l i n e  9, and 

the i t a l i c i z e d  phrase is t o  be revised t o  l i m i t  the r e s t r i c t Z o n  

to the plaintiff, 

JbJDGE DOBIE: 1 second that .  

MR. DODGE: I wonder if it is advisable, in view of 

the disouee lon ,  to proviae how answers by a corporat ion or 

par tnership  can be made. They Itshall be made by any o f f i ce r ,  



pa r tne r  [because hardly anyone is an o f f i c e r  of a partnership],  

or agent thereof ,  who shall answer in the light of all the 

inf ormat i on  available t o  the corporation or partnerehip . fl 
There should be something to that  effect. 

J U N E  CLARK: Possibly a way of approaching it would 

be, in lines 5 and 6, to make it "by any competent o f f i c e r H  

or "any appropriate of r icer  ". 
MR, ' DODGE: "any appropriate  o f f  ioer ,  who shall 

supply a l l  t h e  information available to the corporation or 

partnership. That "competent t o  t e s t i f y  in i t s  behalf 

doesn't seem to me to add anything. 

JUDGE CLARK: I ehou ld  think that something a long  

the  line Mr. Dodge suggeste might be c la r i fy ing .  

THE CHAIRMAN: Pu t  it in the exact words. We are up 

aga ins t  the gun on these t h i n g e .  This I s  o u r  final meeting. 

SENATOR PEPPER: It ha8 the additional advantage of 

e l i m i n a t i n g  the word "competent, which has a oerta  in technical 

significance not appropriate here. 

JUM;E CLARK: Yes, I think there is a great  deal  in 

tha t .  What did  you Bay, Mr. Dodge? "by any o f f i c e r H ?  

MR. DODGE: I said iiofficer or agentu .  IiOfficer" 

i e not appLloable to a paztnership. "off i aer  or agent ,  who 

shall  furnish a l l  the in format ion  available to the corporation 

or partnerehip.  Make it "to the  par ty  interrogatingIi,  be- 

cause it might be an associat ion.  



MR. LEMANN: ~ o o r p o r a t i o n ,  partnership, or associa- 

JUDG3E CLARK: That would seem t o  be an improvement. 

Don't you think so, Senator? 

MR. DODGE: "if the p a r t y  served is a public or 

private  corpora t ionJ i ,  and so f o r t h ,  "the answer shall be made 

by an o f f i c e r  or agent, who ahal l  f u r n i s h  suoh information as 

18 available to the p a r t y .  

&GI, LEMANN: "a11 informat ion It. 

JUDGE CLARK: Have you g o t  that ,  Bill? 

PROFESLSOR MOORE : Ye s. 

J U N E  CLARK: I th ink  that w i l l  be a l l  right. Do 

you want to acaept it or p u t  it to a vote or what? 

THE CHAZFIUN: The motion made will inc lude  the 

suggeetion of M r .  Dodge. I take  it that i a  the  sense of the 

meeting. If there is nu o b j e c t i o n ,  the motion is adopted. 

JUDGE CLARK : Next is Rule 34. A t  t h e  top  of page 48 

you will see a reiteration of the  p o i n t  made before by Mr. 

Watkins, of the Department of Jus t i ce .  He complains that doou- 

ments or other  matters to be discovered under Rule 34 m u s t  be 

designated specif ioally and de ola=re s that these deoi  sions have 

g r e a t l y  impaired the efficacy of the r u l k .  He sent in a very 

long  memorandum. He says the  same o b j e c t i o n  applies under 

Rule 45(b), which is the subpoena duces tecurn. H i s  remedy 

appears to be the s t r i k i n g  of the word "designatedH in both 



r u l e s  and the s u b s t i t u t i o n  of words which would call. for the 

product ion  of documents, and so f o r t h ,  which relate to the sub- 

j e c t  of i n q u i r y  and which are described with reasonable cer- 

t a i n t y .  Hie p o i n t  ie that courts don't compel the discovery 

of documents unlees you describe each one ~ceparately.  

JUmE DOBIE: Have there been any cases? 

JUDGE CLARK: Yes. -He supplied a memorandum, which 

was d i s t r i bu t ed ,  b u t  it was f a i r l y  long .  You may not have 

Looked at it. It is not a matter under depos i t ion  alone. 

There are some under the subpoena r u l e ,  t o o .  It is a question 

of how much in d e t a i l  you ha,ve t o  describe the documents, His 

argument was that the decie ions  have been restrictive.  

MR. DODGE: How about " A l l  l e t t e r s  between you and 

the defendant r e l a t i n g  to the subject matter of t h i e  a c t i o n H ?  

That is a s u f f i c i e n t  designation, i s n ' t  it? 

J U N E  CLARK: Have we got his argument? It i e my 

impression that he was arguing that he would want something of 

that kind, b u t  I think his claim is that the dec ie iona  have 

be en aga ine t  him. 

J U D G E  DOBIE: Wouldnt t you think tha t  would be 

surf Lcient? 

MR. BUDGE: BomeChing l i k e  that. 

JUDGE DOBIE : "All documant s passing between Robert 

Dodge and Monte Lemann with reference t o  the sale of Hiberim 

oil. proper ty .  a 



MR. DODGE: Do y o u  t h i n k  that n o t i c e  to produoe a 

copy of all my correspondence between cer tain d a t e s ,  without 

any fur ther  limitation, would be sufficient? 

JUDGE DOBIE: I don't think you could do that. 

MR, IXIDGE: Some of them are abou t  as broad as that, 

JUDGE CLARK : I have his . l e t t e r .  

MR. LEMANW: 'What %B the date of It'? 

JUDGE CLARK: Apri l  20, 1945. Here is what he says. 

I can't give you a l l  the casee because he has a l o t  of them, 

bu t  this may give a l i t t l e  of the  f l a v o r  of it. 

"The dec i s ions  as t o  the degree of speo i f i c i t y  w i t h  

which w r i t i n g s  must be 'designatedf have, t o  my not ion ,  greatly 

impaired the efficacy of the rules .  

l~Donnect icut  Import ing Company v. Cont inenta l    is- 

t i l l i n g  Corporation (D.D. Conn. 1940) 1 F.R.D. 190, 193, hold8 

. . . Rule 34 . . . is limited t o  'desig- 
nated' documente, e t c .  As a result  a 
p a r t y  against whom a motion  i s  directed 
w i l l  know j u s t  what document is eought by 
h i s  opponent . . . 

"In Uni ted  S t a t e s  v. Schine Chain Theatreg (D.C.  N.Y. 

1942) 2 F.R.D. 425, 426-4237> the Court held: 

The government w i t h o u t  spec i f i ca t ion  of 
any part icular document s, generally 
speaking, asks diecovery of lAZL i n t e r -  
o f f  ice memoranda, oorre spondence, and 
o the r  w r i t t e n  communications, and all 
memoranda, correspondence, and o ther  
written coramunications with other  major 



f i l m ,  d i s t r i b u t o r s  with reepect to 
n e g o t i a t i o n s  or performance of agree- 
ments had by the several defendants 
w i t h  major film distributsrs Over (a 

period of nine years and concerned 
w i t h  many moving p ic tu re  theatres in 
many d i f f e r en t  loca t ions ;  the same 
d i s c o v e r y  f o r  the same period of time 
r e l a t i v e  ' t o  the opening or c los ing  of 
theatres at numerous towns, operating 
p o l i c y  of theatres, purchase of 
leaee  s of theat re s; the  remodeling, 
demolition, and construction of 
theatres, a l l  having reference t o  
numerous l o c a t i o n s  and many individuale; 
and also a l l  agreements r e l a t i v e  to 
non-engagement in the operation of 
motion p i c t u r e  theatres,  covering a 
per iod  s ince 1931, 

* * *  
. . . the documents purported to be 
sought are n o t  s u f f i c i e n t l y  designated . . . 

JUMlrE DOBIE: Most of them are government caees, 

aren't they? 

J U N E  CLARK: Yes. M r ,  tvatkins was in the Antitrust 

Divis ion,  He inc ludes  a q u o t a t i o n  from t h e  o p i n i o n  in United 

Btates v. Asnerican Optical Company ( D . C .  N.Y. 1942). 

Without going i n t o  an extensive d is -  
cuss ion  of the  a u t h o r i t i e s ,  which 
seems t o  me t o  be unnecessary, what I 
have said is s u f f i c i e n t  to gay about 
the necessity of naming the documents 
sought ,  not merely mentioning them by 
categories, 

I hold that such des ignat ion  in a 
motion under Rule 34 m u s t  be s u f f l -  
c i e n t l y  precise  in respect of' - each 
document or item of evidence' sought t o  
enable the defendant t o  go to h i s  f i l e s  
and, w i t h o u t  d i f f i c u l t y ,  t o  pick the 



document or other  item requested out  
and to turn to the p l a i n t i f f  saying 
%ere it Ledl ,  

THE O H A I M A N :  That i s n ' t  diecovery at all, if it is 

produc t ion  in court. You have t o  make the discovery the 

document f i r s t ,  and what it is and what it has in it. 

DEAN HURGAM: And then ask for that.  

THE CHAIRFIAN: And then call  f o r  the product ion,  

JUDGE DOBIZ: Those a n t i t r u s t  cases are the worst 

ones. We had a f e r t i l i z e r  case in Nor th  Carolina, and under 

a subpoena duces tecura fou r t een  tons o f  papers were brought in. 

JUDGE CLARK: I t h i n k  that g ive s  you the  f l a v o r  of 

it. He has several pages of these along th is  line. Here is 

one which is a private case, 403-411 E a s t  65th Street  Corpora- 

t i o n  v. Ford Motor Co. (D .C .  N.Y. 1939) 27 F. 9upp. 37-38. He 

says; Itthe Cour t  in part sustained a motion t o  quash a, subpoen 

duces tecum under Rule 45(b) for want of s p e c i f i c i t y .  The 

parts of the subpoena suppressed are as follows: 

2. Together with a l l  such documents, 
books and papers in the possession of 
Ford Mutor Company which re la te  to the 
businees of Park Central  Motors, Ino. 

, and/or  Park Central  Motors Service, Inc .  

Then there  was another  one, 

THE CHAIRMAN: Maybe the ob jec t ion  in some of those 

cases  was because they ca l led  f o r  great  maeeee of s t u f f  that 

might be relevant b u t  were unreasonably burdensome and would 

require a freight train to bring them. However, tha t  is a 



different po in t ,  the q u e s t i o n  of whether t h e  demand is unreason 

able because of the tonnage involved.  

MI, LEUNN: He has a l o t  of cases here. I have been 

look ing  it over while you were reading  from it. I would be a 

l i t t l e  heeitant , wi thou t  careful consideration, to eay Chat we 

ehould undertake to s e t  up a rule which would put in a l l  the 

things that the c o u r t  said a fellow oouldnlt g e t  by a grab bag 

demand, In the case of the  Ford Motor Company he cal led f o r  

"a l l  o the r  evidences and writings which are in the custody of 

Ford Motor Company and which r e l a t e  t o  the causes of a c t i o n  

s e t  forth in t h e  complaint herein." 

THE CHAIRSYLBN: Isn't there a r u l e  that if you have a 

notice l i k e  that served on you and you fai l  to produce some 

document w i t h i n  i t s  scope, then if you t r y  to introduce that 

document in evidence y o u r s e l f ,  you can't do it? Is there  

danger under t h i s  broad theory that a man might be punished by 

over looking documents which are epecif  ically designated? 

What is the r u l e  about  that? If you don4 t produce it when you 

are asked t o  and ordered to, are you permitted t o  offer it in 

evidence y o u r s e l f ?  

JUDGE CLARK: These come up on motions to l i m i t  or 

motions t o  quaeh a subpoena, and those are usually granted by 

the c o u r t  in the cases he sta ted .  

MR. DODGE: This is a narrower r u l e ,  l e ss  important  

than the rule on subpoena duoes tecum, Rule  45, where we use 



the  word "designated." I think the q u e s t i o n  would be much more 

likely t o  come up there than  under Rule 34, which is simply 

where you want to ge t  a copy. 

JUDGE CLARK: You underst and he makes it as applied 

to both. He says there is narrow cone t ruc t ion  of both,  and the 

Game language is used. He also says that t h i s  i a  g o i n g  into 

the criminal rules,  and it means that you a r e  not going to be 

able to g e t  a subpoena in a cr iminal  oase. 

MR, LEMAMN: What do the criminal r u l e s  do? Do they 

use the aame language? 

JUDGE CLARK: He goes into the criminal r u l e s  at the 
I 

end. I t h i n k  they  did.  Continue w i t h  his l e t t e r ,  and you 

will see that he g e t s  on t o  t h e  criminal-rules, too. 

THE CHAIRMAN: Would he have a ru le  that if a request 

is made for produotion and i s  n o t  fulfilled, the c o u r t  may pre-  

vent the party who was asked t o  produce it from o f f e r i n g  it in 

evidence,  so these blanket, general  d e s c r i p t i o n s  of document8 

r e l a t i n g  t o  the subject matter would p u t  the man t o  whom they 

are submitted in p e r i l .  If he didn't g e t  everything that was 

covered by the d e e c r i p t i o n  and produce it, if he happened t o  

u n e a r t h  it l a t e r ,  he would be at the r i s k  of being refused 

permission to in t roduce  it in evidence himself, b u t  the cour t  

cou ld  give him relief from that if he could show that he acted  

in good faith. 

The proposition is whether we should s t r i k e  o u t  the 



word "deeignated" in l i n e  8 of Rule 34 and substitute o t h e r  

MR. DODGE: Don't you think the word Iidesignated" 

ought t o  be construed proper ly  as a u t h o r i z i n g  any reasonable 

method of des igna t ion  f o r  claes of documents? 

THE CHAIRMAN: I think so, b u t  the quest  i o n  i e  no t  

so c l e a r  as t o  whether des ignat ion  as broad as th i s  is a desig- 

nation o f  fac t .  If you say, "Any document r e l a t i n g  to th i s  

caee, fi would you th ink that  is s u f f i c i e n t ?  

MR. DODGE : I should t h ink  'ch8 word tidocument 

should be fu r the r  defined, but the words " r e l a t i n g  to the 

s u b j e c t  matter of thie case" I t h i n k  would be su f f i c i en t .  

HCorrespondence r e l a t i n g  to the subject matter of t h i e  caee 

ie a s u f f i c i e n t  designation, I ehould th ink .  

THE CHAIRMAN: There are a lot of courts that hold  

othe~wir~e ,  

JUDW CLARK: It is t r ue  that a good many of them 

came up in cases where the request was p re t t y ' b road .  gome of' 

the statements are - p r e t t y  restr ic t ive ,  Take the case from 

which I read, of the American Optical Company, in which the 

court said I4suoh designation in a motion under Rule 34 must be 

s u f f i c i e n t l y  precise in respect  of each document or i tem of 

evidence sought -- ' 
MR. N E E :  That  is absurd, 

JUDCIE .CLARK: " - - to  enable the defendant to go to his 



f i l e s  and, without  d i f f i c u l t y ,  t o  pick t h e  document or o t h e r  

item reque~l ted  out and t o  t u r n  t o  the p l a i n t i f f  saying 'Here 

LEBlANN: If we t o o k  o u t  the word fidesignatedfl 

here, I t h i n k  it would be construed a s  authorizing a very 

blanket general descr ip t ion,  and I doubt that we want to give 

r i s e  to that inference .  He c i t e s  two decis ions  of the Supreme 

Court of the United States  which he says were rendered before 

o u r  r u l e s ,  but I s h o u l d  imagine they would be applicable under 

our r u l e a .  In one of them, Brown v. United S t a t e s  (1928)- 

276 U . 9 .  134, 143, t h e  cou r t  said: 

The aubpoena , , . specif ies  a reasun- 
able t ime,  and with reasonable 
particularity the 8ubjects to whioh 
t h e  documents called f o r  r e l a t e ,  

They said that was s u f f i c i e n t ,  and I should th ink  

t h e y  would say the same thing under o u r  ru les .  In GonsoLidated 

Rendering Company v. Vermont (1908) 207 U. 3. 541, 543-4, they 

We see no reason why all such books, 
papers and correspondence which re- 
lated t o  the  subject of i n q u i r y ,  and 
were described with reasonable de ta i l ,  
~ thould  no t  be cal led  f o r  and the 
company di rected t o  produce them. 
Otherwise, the Sta te  would be com- 
pe l l ed  to designate each particular 
paper which it des i red ,  whioh pre- 
supposes an accurate knowledge of such 
papere, which the t r i b u n a l  des i r ing 
.the papers would probably rarely, if 
ever ,  have, 

, I t h i n k  they a r c  sufficiently con t ro l l ed .  



THE CKAfRkiAN: Is that the c o n s t r u c t i o n  that t h i s  

c o u r t  places on the word lgdesignatedf17 

MR. LEiLMNN: No, because these decisions were rendere 

before the adopt ion of' o u r  rules .  They were rendered in con- 

n e c t  i o n  with subpoenas in c r imina l  cases. 

THE CHAIRMAN: Doesn't that raise the sugges t ion  that  

o u r  word "designatedii has been given a more limited interpreta- 

t i o n  and that we ought to e t r i k e  out Iidesignated" and say 

"document e described with reasonable c e r t a i n t y  li in the  language 

of the cour t?  

JUDGE CLARK: That is his d e f i n i t e  suggestion. He 

8oesn1t suggest Leaving it out  a l toge ther ,  but he wants t o  

s t r i k e  o u t  Qesignatedd and t o  aabstLt1~t6e ~+doouments which re- 

l a t e  to the subject of inquiry and which are described w i t h  

reasonable c e r t a i n t y " .  

MR. LEMANN: It is in h i s  las t  sentence: "My aug- 

ges ted  remedy f o r  the u n c e r t a i n t y  which w i l l  arise if t h e  

i n t e r p r e t a t i o n  of the c i v i l  rules becomes the rule f o r  criminal 

cases is that the  words 'designated thereint at the end of the 

f i r s t  sentence of' Ru le  17(c) be deleted. This would, in effect 

leave in. force the r u l e  Laid down in t h e  Brown case" ,  which 

I read  a l i t t l e  while ago. 

Where 3.8 Rule l?(c)? Is that in t h e  c r imina l  rules? 

T h s t  isn't our r u i e ,  

J U D G E  CLARK: That is true, 



MR. LEbURN: Meanwhile, a s  I undera tand,  the Criminal 

R u l e s  Committee has used o u r  language, Mr. Mitchell, and he is 

r ea l ly  complaining more p a r t i c u l a r l y  about the criminal  cases. 

I presume they had this letter before them. I euppose he sent 

it to them. They copied o u r  language.  That would make me 

additionally hesitant a b o u t  changing it. 

THE CUfRM.AN: I don't know whether i* would or not ,  

The caaee are a l i t t l e  d i f f e r e n t .  F i sh ing  expeditions aren't 

looked upon with such favor in criminal caaee, If we have a 

clause that has been unduly res ts ic ted  by judicial d e c i s i o n  

and we want t o  g e t  it on a sound basie, I think we ought to do 

it even though t h e  c r iminal  r u l e s  may be in the same boat. 

MI?, LEKANN: We have three or four cases that he 

ci tes ,  about which there was no complaint from any of t h e  ooun- 

a e l  or anybody that I kflow of. N o b d y  e l s e  has come in and 

kickedt about these cases,  

TIIE CHAIRMAN: Is that case that you j u s t  read f rom 

an i n t e r p r e t a t i o n  of our rule? 

DEAN &ORGAN: No. 

MR, LEMANN: Which cage? 

THE CHAIRMAN: It was before o u r  ru l e  was adopted? 

MR. LEIVIANN: ?!hat i e  r ight ,  b u t  he has here cases 

which he says are unduly  r e s t r i c t ed .  M r .  Mitchell, the cases 

tha t  he cornplains of as giving an unduly restrictive applica- 

t i o n  of our  rule are the f a l l owing :  a c i v i l  case from the 



District of Connectiout in 19p0, an antitrust case from the 

Distric'e of New York in 1942 (in t h i s  case the c o u r t  c i t e d  

the Supreme Court dec i s ion  to which I las t  referred,  b u t  he 

complains that they ignored it and said it didn't apply under 

o u r  r u l e ) ,  another federa l  a n t i t r u s t  case in New York, a civil 

case from Pennsylvania  in 1943, a civil case from Missouri in 

1939, in which the  court said: 

The documents sought in theee motions 
are described in euoh genera l  omnibus 
language that they are not ldeaigpated 
at a l l .  . . They call f o r  fall 
document a, s a t i s f y i n g  a c e r t a i n  general  
descr ip t ion,  coming to the defendants 
during periods of years. * * 

He c i t e s  frorn case from New York in 1939, also a 

c i v i l  case, in which they said: 

lDesignated8 documents, e t a . ,  are those 
which can be i d e n t i f i e d  with some 
reasonable degree of particularity. 
It was s u r e l y  not intended by the use 
of the word Yiesignated' t o  permit a 
rov ing  i n s p e c t i o n  of a promiscuous mass 
of documents, e t c . ,  thought t o  be in 
the possession, custody or con t ro l  of 
the  opposing party. 

I see noth ing  wrong with that.  The next  case he hag 

is another  c i v i l  case in Maryland in 1941. ~ h e i  he has a 

case in Kentucky in 1941. 
L 

JUDGE DOBIE: What is the Maryland case ' about?  

MFi, LEUNN: ILIn Lever Brothers  v, Proctor & Gamble 

Manufacturing Co. ( L C .  Md, 1941) 38 F. Supp. 680, the C o u r t  

held that a motion that a party produce 'a l l  w r i t t e n  reports ,  
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JUDGE DOBIE: 1 be l i eve  that in some of them it 

that the requeflt in that broad scope was unreaeonable. 

THE CHAIRMAN : Unduly burdensome. 

JUDGE DOBIE: I doubt if any language you put in 

there w i l l  cause any r e a l  change in the cour t s .  

JUDGE aLARK: Would it be worth while to cite those 

Supreme Court cases in a note? Conceivably we could do that. 

THE CHAIRIUILAN: As showing what you mean by designated 

That might be a very sly way of giving a meaning to it. 

JUDGE CLARK: Of course ,  the notes are not author i -  

MR. LEMANN: Professor Sunderland, we didn't 

o r i g i n a t e  the language o f  34, I believe.  Wasn't that used in 

something else? 

PROFESSOR SUNDERLAND: I don't reca l l  g e t t i n g  it any- 

where. That was the o r i g i n a l  language when it was f i r s t  w r i t t e  

up. I don't know whether or not we g o t  it anywhere. 

LEMANN: You could' j u s t  leave it ou t .  I thought 

he almost suggested leaving it o u t  and just saying "any docu- 

ments, b u t  you wouldn't w2.n-t t o  do that ,  I shouldn't think 

i idescribed with reasonable d e t a i l "  would add much to I1deeig- 

THE CHAIRMAN: The t r o u b l e  is, having used the word 

once,  an u l t e r i o r  purpose will be ascr ibed t o  e t r i k i n g  it ou t .  



MR. LEMANM: That 1 s r i gh t  . 
THE CHAIRMAN: It i s like P e a r l  Harbor. They sent 

the f l e e t  o u t  there in the spr ing  of 1940 and decided t o  keep 

it the re  f o r  a while. Then afterwards the quest ion came up 

whether it ought not to be brought back to the Pacific Coast. 

If t h e y  had never s e n t  it o u t  there in the f i rs t  place, they 

would have kept it on the Pacific Coast ,  but having sent it 

o u t  there, then  t h e y  wouldn't want to p u t  their t a i l  between 

t h e i r  legs and run back home. So, it is the use of the word 

now that g e t e  us i n t o  trouble when we s t r i k e  it. 

MR. LEMANN: That is the worst t roub le ,  I think. 

MR. DODGE: Do you t h i n k  it ought to be changed, 

Sunae rland? 

PROFESSOR SUNDEm4ND: I ahouldn It t h ink  so. I shoul 

t h ink  tha t  all these ohangee would be just saying the same 

th ing  in d i f f e r en t  language. 

MR. LEUNN: Then you create new controversies .  

PROFE3SOR SUMDEFtLAND: I t h i n k  you have t o  construe 

that t h i n g  reasonably. 

MR. LEMANN: We have no complaint from anybody e lse .  

A l o t  of fellows have l o s t  these cases. Why didn't they say 

something abou t  it? 

THE CHAIRMAN: I suggest that we leave it as it is in 

the  r u l e .  There are sorde changes that we made in the r u l e  that 

the  Reporter may want t o  oomment on in a note, and he may put 



in a short  note saying tha t  some o b j e c t i o n  has been made to 

the word "designatedll but the Committee t h i n k s  that it meane 

thus-and-so, so held by t h e  Supreme C o u r t  in such-and-such 

c8ses, and there isn't any use in substituting new words that 

mean the same thing. L e t  it go a t  that.  

DEAN MORGAN: Did the Reporter have any suggestion? 

UnfortunateLy,rny page 48 is blank in my copy, so I didn't know 

in advance what a l l  t h i s  was about.  Did you make any recorn- 

mendat Ion, Charle a? 

. JUDGE CLARK: We said we thought somewhere in the 

suggee t ione  it had been considepea before. 

THE CHAIRMAN: They Bay, "hence we recommend np 

change at t h i ~  time. 

DEAN MORGAN: A l l  r igh t .  

Mfl. L E W N :  Then he says, "lvlr. Watkins has since 

d i e d d ,  t o  tell you that the  only guy who kicked is now dead! 

JUDGE CLARK: That is true. 

MR. LEMANN: Juet a b i t  of biographical in format ion  

which he threw in. 

THE CHAIRMAN: T h a t  s e t t l e s  it, 

JUDGE CLARK: Have you that i d e a  about adding the . 

.Supreme Court cases to the note? 

f ROFESSOR MOORE : Ye s . 
THE CHAIRMAN: Then, we a r e  up t o  Rule 36.  You 

haven It anything on 35, have you? 



J U N E  CLAM: No. On 36 we have that q u e s t i o n  of 

tirne, and the same people who didn't want any time as t o  

written i n t e r r o g a t o r i e e  d o n ' t  want any time here. I wonder, 

s ince  we cut down the time in that other case t o  10 days, if 

that  would not  be the l o g i c a l  way t o  treat t h i a .  

THE CHAIRMAN: Ten days after service he i e  required 

t o  respond. If we made t h i s  10 &ays, it would f i t  the o ther  

exactly. Ohange the 120u to l l lOf i  in l i n e  10. 

JUDGE CLARK: It seems t o  me that i e  logical and in 

l i n e  with what we did. before,  

I aee that the Associa t ion  of t h e  Bar of the City 

of N e w  York didn't want t o o  many limitations in it. They think 

that the time for s e r v i n g  r e q u e s t s  should remain as sta ted  in 

the  o r i g i n a l  rule. If you s e t t l e  the q u e s t i o n  of t ime ,  I have 

one o ther  suggestion. 

THE CHAIRMAN: We a l e o  have to change the i t a l i c i z e d  

provie ion  in l i n e e  7 to 12 by naming the defendant. It waJas 

intended f o r  the p r o t e c t i o n  of the defendant. 

JUDGE CLAFL: I guess probably it is the same idea, 

THE C H A I R U N :  Yes. What is your pleasure? To be 

c o n s i s t e n t ,  we ought t o  change the i t a l i c i z e d  provision in 

l i n e e  7 t o  12 by s t r i k i n g  o u t  Ii20" and i n s e r t i n g  "10" in l i n e  

10, and also by making a qualification such as we have done in 

two previous rules  that t h i ~  l i m L t a t i o n  doesn't apply to a 



demand by a defendant, 

SENATOR PEPPER: I move in accordance with the Chair- 

man ' s  statement. 

THE CHAIRMAN: Is there any ob j e a t i on?  That is so 

JUDGE CLARK: Next, if you will look at the provieion 

down in l i n e s  30 and 31, Mr. Cant re l l ,  of Oklahoma C i t y ,  who 

has w r i t t e n  a good deal about this, raises a ques t i on  asbout 

the  provia ion ,  "or the request, in whole or in p a r t ,  is other-  

wise improperl1. Mr. Cant re l l  a180 bel ieves  that the  word-s  "1s 

otherwise improper" in line 31 are t o o  broad, i n v i t e  r ee t r i c -  

t i v e  orders by t h e  c o u r t s  and impair the u t i l i t y  o f  the r u l e .  

Bee comment under R u l e  30(b), where Mr. Cantre11 Is remarks are 

s e t  ou t  in full. On t h i s  l a t t e r  p o i n t  we are i n c l i n e d  t o  

agree,. and we recommend s t r i k i n g  from the proposed amendment 

the words "or the r eques t ,  in whole or in part, is otherwise 

improperi~,  This would s t i l l  leave in the amendment the right 

t o  challenge a r eques t  on the grounds that some or a l l  of the 

requested ad-miseions are p r i v i l e g e d  or irrelevant, and thi s 

would  seem to be qui t e  adequate. 

JUDGE DOBIE: Don t you th ink  there  might be a case 

where it might be both relevant and unprivileged, and y e t  the 

judge might say that u n d e r  the circumstancee he was not going 

to do it. Take a ease, f o r  example, where it p r e s e n t s  a 

s t a t u t o r y  r e s t r i c t  i o n ,  



JUDGE CLARK: Maybe. A l l  I can say f s what I eug- 

g e s t e d  before,  t h a t  I don't t h i n k  these a r e  t o o  e f f e c t i v e  any- 

way except when the parties are w i l l i n g .  They have an area of 

g r e a t  u t i l i t y .  There isn't any ques t ion  abou t  that.  But it is 

generally where the parties know t h e y  have to give up t h a t  they 

make t h e  admission, and so on. 

THE CHAIRMAN: The Reporter s suggestion is that in 

l i n e s  30 and 31 we s t r i k e  out of the proposed amendment the 

words "or the reques t ,  in whole or in part ,  is otherwiee im- 

properii .  Has anybody any objeotion t o  doing  that? 

MR. LEMANN: Do we have similar language somewhere 

JUWE CLARK: I dont t think we have j u s t  that ,  have 

we, B i l l ?  If you go back to page 41 of the summary, you w i l l  

see that W ,  CantrelL a t a t e s  his views quite in d e t a i l .  He 

says:  "here appears t o  me t o  be an intent practically to 

r e s t r i o t  very d e f i n i t e l y  the exis t ing  rights of d iecove ryH,  

and so on. IiMy experience has been that the o l d  Federal E q u i t y  

Rule on Discovery was rendered p r a c t i c a l l y  uee le se  be cause 

t r i a l  c o u r t s  were con t i nuous ly  i n v i t e d  t o  and did  enter r e s t r i c  

t i v e  o r d e r s  de f in ing  the  na tu re ,  scope, and extent  of discovery 

because of o b j e o t i o n s  upon t h e  part of the interraogated p a r t y .  

The liberality of the p r e s e n t  r u l e s  in connec t ion  with d- i s -  

covery has been one of the features of these  ru1.es which has 

most commended the  r u l e s  to the  lawyers, the litigants and the 



publ ic .  My own personal  experience, my study, and my observa- 

t i o n  of opera t ion  under t he  o l d  r u l e e  has caused me to be firm- 

ly and s e r i o u s l y  convinced that discretionary power of re s t r ic-  

t i o n  upon the part of the t r i a l  c o u r t s  should be very na r rowly  

confined.  Eriy own p r e d i c t i o n  is that  if the p~ovisions are 

placed  in the  r u l e s ,  t h e  progress which has been' made in con- 

n e c t i o n  with the field of discovery will be u l t i m a t e l y  e n t i r e l y  

DEAN MORGAN: Suppose in this kind of case that the 

facts that were asked f o r  were n o t  i r r e l e v a n t  or pr iv i l eged ,  

but would be e n t i r e l y  inadmissible i n  evidence. If you say 

only p r i v i l e g e d  or i r r e l e v a n t ,  if you p u t  in only  those two 

grounds, aren l t  you saying that those are the only grounas on 

which a person can be excused from answering? 

t h i n g  about the ground lor objectlog? Why don It you say 

"written objections to the  reques t ,  in whole or in par t ,  to- 

gether  w i t h  a n o t i c e  of mot ion  s e t t i ng  the objec t ions  down f o r  

the e a r l i e s t  practicable hear ingH and l e t  it go at that ,  not 

e u s t a i n i r g  the ob jec t ion  unless some good ground I s  s t a t e d  for 

DEAN MORGAN: " s t a t i n g  the ground therefor" is a l l  

you would need, isnit it? 

THE CHAIRMAN: Yea. "'curitten ob jec t ions  t o  the re- 

quest, in whole or in p a r t ,  s t a t i ng  the ground t he re fo r ,  



together  w i t h  a n o t i c e  of motion setting t h e  o b j e c t i o n e  down 

f o r  the e a r l i e s t  practicable hear ing ."  

DEAN MORGAN: I d o n ' t  t h i n k  you ought to l i m i t  the 

grounds. We can't &resee a l l  the grounds that might be 

proper ly  ob jec t  ionable .  

MR. LEMANN: I don't see why we should change it. 

JUDGE DOBIE : 1 don ' t b e l l  eve any r a t i o n a l  c o u r t  

wou ld  give that t o o  broad an i n t e r p r e t a t i o n ;  I don't believe 

it would s t o p  or s t i c k  on that term, do you? 

MR. LEMANN: Ve have had only one complaint a b o u t  

t h i e ,  frorn A*. Dantrel l ,  a s  far as I know. Has anybody e l s e  

complained about it? If objection has been mad-e tha t  a request 

is improper, you could t r u s t  the judge to say whether it was 

o r  no t .  Anybody studying the h i s t o r y  of these changes will 

g e t  o u t  thf s draft  and see that we took this out and w i l l  ask 

why we took it out .  The answer would be that  we were afraid 

it might give them t oo  broad a scope. I move that no change 

JUDGE DOBIE: 1 second that, 

THE CHAIRMAN: You mean that no change be made in 

the italicized clause, 

MR, LEMANN: Yes, in l i n e e  27 t o  33 on page 46. 

J U N E  DOBIE: Leave in "or t h e  request ,  in whole or i 

p a r t ,  is otherwise improper". No change. 

PIR, LEMANN: No change in l i n e s  27 to 33. 



JUDGE DONWORTH: That means that we adopt  the  i t a l i -  

c i zed  amendment, 

MR. LEmANN: That is r igh t .  

JUDW CLARK: Of course,  that is new. !:ken you aak 

if' it heo caused any t r o u b l e  or not, you can't t e l l .  This is 

a new a d d i t i o n ,  

MR. LEMIANN: I mean nobody e l s e  kicked. Everybody 

who got  t h i e  draft had an opportunity t o  come in and say some- 

t h i n g  about it. I don% see why you shouldn't present an 

o b j e c t i o n  on the ground that you are-- 

THE CHAIRMAN [ In te rpos ing] :  There a r e  a lot of 

t h ings  that the bar never discovered at a l l  in these changee 

that  we are proposing; f o r  i n s t ance ,  t h i ~  businem about fo r -  

bidding a def endznt  from makifig i n q u i r y  of the p l a i n t  i f f  f o r  

20 dlays. The fac t  that they  didnlt po in t  it o u t  t o  us-- 

MR. LEMANN [ I n t e r p o s i ~ g ] :  Is n o t  conclusive ,  b u t  I 

donit see any adequate basis f o r  theL de.letion. 

JUDGE DOBTE: 1 second t h e  motion, 

THE CHAIRMAN: , It has been moved anb seconded that 

' the  reporter?^ draft of Rule 36(a) s tand  a s  is in the r e p o r t ,  

[The motion wae p u t  to a vote and carried.] 

THE CHAIRMAN: Are we over t o  41 now? 

JUDGE CLARK: Not to 41. A t  the end of 36 the Associ 

t i o n  of the Bar wanted\ue to take absolutely the language of 

* R u l e  8 ( b )  in l i n e s  36 t o  41. We made only a s l ight  change. 
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fact ,  we donut r e q u i r e  any service upon o f f i ce r s .  That  can be 
: I 

changed by merely  changing "being servedu. Make that read: 

"If a p a r t y  or an o f f i c e r  or managing agent of a p a r t y  wilful- 

ly f ~ . i l s  to appear before the o f f i c e r  who is t o  take his 

d e p o s i t i o n ,  after such p a r t y  has been served with a proper  

TKE CHAIRMAN: It i s  per fec t ly  poss ible ,  when you 

are aeking and c a l l i n g  a p a r t y  t o  appear, to serve a subpoena 

on an o f f i c e r ,  

PROFESSOR SUNDERLAND: We don't require  any service 

on t h e  o f f i c e r .  We require  service only on the parties. 

JUDGE CLAW: If it i a  served on the party  and the 

o f f i c e r  or managing agent w i l f u l l y  f a i l s  to appear, can he be 

disc ip l ined?  

PROFESIJOR SUNDERLAND: That is what we say. We say 

that  service on the par ty  w i l l  be a b a A s  f o r  d i s c i p l i n i n g  the 

o f f i c e r  if he doesn't appear. 

THE CHAIRb'iAN: 'What o f f i c e r ?  

PROFESSOR BUNDERLAND: Any o f f i c e r  who is t o  t e s t i f y .  

MR, LEMANN: 1 move that we accept the Reporter's 

recommendation and make no c h m g e .  

TEE CHAIRMAN: If you serve n o t i c e  on the corporation 

and the o f f i c e r  has not been designated e i t h e r  by the p l a i n t i f f  

or t h e  co rpora t ion ,  there may be a half dozen men who know the 

facts and may step up and t e s t i f y .  





foot of that same page, 

JUWE DOBIE: Do you agree t o  that? 

JUDGE CLARK: Yes, I think so, 

JUDGE DOBIE: It is a l i t t l e  c learer ,  i s n ' t  it? 

JUDGE DONWORTH: It seems reasonable ,  

JUDGE DOBIE: I move its adopt ion ,  Mr. Chairman. 

JUDGE CLARK: Thie s h o u l d  be added. The way we 

drafted the suggestion, we d id  not; limit it to a motion f o r  
I 

summary judgment. We made it a n y  motion. We suggested that 

clause (i) be amended to read: '(i) by filing a n o t i c e  of 

diemiseal a t  any time before service of motion or answer, which 

ever f i r s t  occurs. It H i s  remarks were specificaLly di rec ted  t o  

a motion f o r  summary judgment, So, we have perhaps broadened 

I t  a l i t t l e ,  

JUDGE DOBIE: I think that is a good t h ing .  

THE: CHAIRMAN: You m%adn a motion by t he  p l a i n t i f f ?  

You don't say so. You mean a motion by defendant. 

JUDGE CLARK: Yes. 

THE OHAIRMAN: You don't say tha t .  It would bar the 

p l a i n t i f f  from dismissing w i t h o u t  an order ,  if he had made a 

motion, ae you have it. 

JUDGE DOBIE: Of course ,  he could withdraw the motion 

JUDGE DONWORTH: O r d - i n a r i l y ,  the filing of a motion 

by the defendant shou ld  not deprive the p l a i n t i f f  of the right 

to diemisa. It would depend on the character of the motion, 



whether in some way it would create prejudice by dismissal, 

I mean the mere fact  that you make a rnotion to make d e f i n i t e  

or something of that kind and that 1% is pending doesn't de- 

prive  the p l a i n t l f  I' ox' xne r igh t  t o  dismiss the suit. Am I 

THE CHAIRMAN: It eounds r i g h t  t o  me. Why should you 

make it so broad, Charlie? Any kind of motion by the defena- 

ant would bar the p l a i n t i f f  from dismissal w i t h o u t  order. 

JUDGE CLARK: That is the way we suggested it. I 

dontt know that there is m y  absolute answer e i t h e r  way here, 

THE CHAIRMAN: He says summary judgment. That is a l l  

he ig  worried about, 

JUDGE: CLARK: Buppose he makes a motion t o  dismisa. 

MR. DDGE: He cantt objec t  if the  p l a i n t i f f  dismiese 

DEAN MORGAN: He just says, "The ineurance is no 

good. I q u i t e f i  Judgment on the merits wouldnft bar another 

MR. LEMBNM: 11 Reellis t o  me t h i s  i s  another case of 

p e r f e c t i o n i s t  changes that we could go on and ma,ke w i t h o u t  

l i m i t  if we start making them. 

rule would operate in some oases to deprive the p l a i n t i f f  of 

t he  r ight  to dismiss because of a dinkey l i t t l e  motion of Borne 



SENATOR PEPPER: Isn't there something t o  be said in 

favor of the p o i n t ,  if it is Limited to the pendency of a 

mot i o n  f o r  summary judgnent, because otherwise it w i l l  l ook  as 

if the defendant was being deprive& of an opportunity to g e t  

a judgment which is within h i s  reach, by t h e  a c t i o n  of  t h e  

p l a i n t i f f  i n  merely withdrawing or 8iemissing. 

THE CHAIRMAN: Your suggest ion is t o  l i ~ n i t  it to a 

motion f o r  summary judgment, and n o t  any motion. 

SENATOR PEPPER: That is r igh t .  

THE CHAIRMAN: Suppoae the defendant makes a motion 

t o  a e t  aside the service of the summons, ought that to bar the 

p l a i n t  if l froln disnilssing? No. 

SENATOR PEPPER: It seems to me it is only where 

the motion for sumlnary judgment is made in good fa i th ,  only 

where it seems as if a judgment for t he  defendant was within 

h i s  reach and the p l a i n t i f f  has dismissed in order to avoid 

having a judgment go againet him on t h e  merits, t h a t  this 

rule ought  to be upplicnble. 

THE CEAIRWN: 18 that satisfactory to the Committee? 

JUWE DONWORTH: That is Mr. Lane Summers, i s n  ' t it? 
SEMATOR PEPPER : Ye 8 .  

JUDGE DONWORTH: He is an act ive  p r a c t i t i o n e r  and 

is well  versed in the practice. It seems t o  me that on the  

m e r i t s  h i s  sugges t ion  IEI wel l  taken. 



JUDGE D0BIE: He l i m i t s  it t o  a motion f o r  summary 

judgment. Why not so l i m i t  it? 

PROFE3BOR M00E@: Tha% would be j u s t  a rriotion by the 

defendant, then? 

THE GKAIRIVIAN: Yes, because the plaintiff ought not 

t o  b e  barreci hy h i s  own a c t i o n  from dismissing. It is to pre- 

vent him from diemiasing and l eav ing  the defendant with a big 

job done in preparation f o r  a motion on the merits and n o t  

having had a hearing on it. 

With the underetanding that that is a l t e r e d  in that  

way,  41(a) is agreed to, is it? le there anything e l s e  on i t ,  

Chm11.e4t 

JUDGE CLARK: Hot on (a). 

THE CHAIRMAN: L e t  ' e see about (b) , then.  

JUWE CLARK: On ( b )  %.here is the quest ion we have 

debated several times about the effect of disinfssal at the end. 

o f  the plaintiff ' a  case.' This r e f e r s  t o  L i n e s  29 t o  36, the 

f i r e t  eentence in particular. "In an a c t i o n  t r i e d  by the court 

w i t h o u t  a jury, t h e  court as t r i e r  of the facts may then 

determine them and render judgment a g a i n s t  the p l a i n t i f f  or may 

dec l ine  t o  render  any judgment u n t i l  t h e  close of a l l  the 

evidence, " 
Mr. Armstrong says, "This ends a c o n f l i c t  in the 

c a s e s ,  adopte  the sounder r u l e  arid i e  in accord with the in- 

creas ing  weight of au thor i ty .  " 



The Lo8 Angeles Bar Aeeociation revealed i t s e l f  as 

a p p a r e n t l y  in hopeless disagreement ove r  the advisability of 

the f i r s t  sentence of the proposed amendment, and objected to 

the second sentence. 

Then you w i l l  see a long argument by my former col- 

League, Professor Steffen,  of Yale, who th inks  that the solu-  

t i o n  we have reached 9 s  nut  required by the cases and is an 

u n j u s t  s o l u t i o n .  

THE CHAIRMAN: It is not required by the oaees,  of 

course ,  because t h e y  are in c o n f l i c t .  The q u e s t i o n  is whether 

it i e  a just s o l u t i o n .  

DEAN MORGAN: I t h i n k  Stef fen  is probably right, if 

he ie t a k i n g  the s t a t e  cases as well  a8 the federal cases, 

that usually on a motion t o  dismiss  the judge doesn t go i n t o  

the f a c t s  at all; b u t  why shouldnit he as long as we have g o t  

the  no t ion ,  which a good many c o u r t s  repudiate ,  that  you may 

g e t  a judgment on the mer i ts  without r e s t i n g  your  own case f o r  a 

the defendant. In o u r  p r ac t f ce  in M i n n e a ~ t a ~ a  l o t  of tiines 

they wouldn't even entertain a motion  for direc ted  verdict st 

the close of the  p l a i n t i f f  e case. You had t o  go on and p u t  in 

your oaee. However, we have repudiated that here, and I don i% 

see why you shouldn't have the same rule. I d o n ' t  know why 

S t e f f e n  is so i n s i s t e n t  on t h i s .  

MR. DODGE : If a cour t  rendere judgment against the 

p l a i n t i f f  as a matter of l a w  and his finding of fact is that 



a l l  the testimony -is t r u e ,  that he believes everything that  

has been t e s t i f i e d  to, why should he make findings of  f ac t ?  

He decides it as a matter of l a w .  

DEAN MORGAN: May he dismiss it when the p l a i n t i f f  

r e s t s ,  anyhow, and make f i n d i n g s ?  

JUDGE CLARK: I think perhaps you ought t o  cons ide r  

this in two  steps,  t h e  f i r s t  sentence and the seoond sentence. 

The f i rs t  sentence i s  t h i s  ques t ion  of p o l i c y .  I don't say it 

s h o u l d n  t be done. I t h ink  perhape that may be the weight of 

comment eo far.  Then, the seoond sentence would  be iqk.cthes %IF: 

wxfit to leave that as t o  finding of f ac t e .  You w i l l  no t i ce  

t h a t  the Associa t ion  of' the Bar of the City of New York wants 

to nake it read th i s  m y :  ''If zhe tour% does determine the 

f ac t  s and renders judgment It. 

THE CHAIRMAN: The theo ry  they have back of it seems 

sound; that ie t o  say, there is no use in making f ind i -ngs  if 

it happens at the close o r  t h e  plaintiff's case that there is 

r e a l l y  no genuine i ssue  o f  f a c t  left. They have the idea that 

if there is an i s sue  of fac t  that is n o t  absolu te  and conclu- 

sive, - and the cour t  determines that  at the close of the plain- 

t i f f  t s evidence, then only should he make f ind-ings, b u t  the 
\ 

d i f f i c u l t y  in my mind is how you are going  t o  lay down a &is- 

T i n c t i o n .  Now am> you going t o  provide that the t e s t  is 

whether he did make any f i n d i n g  of f ac t ?  

JUDGE DONWORTH: Of course, the  c o u r t  may d i s m i s ~  f o r  



p o s i t i v e  o r  negative reaeons.  For in s t ance ,  the c o u r t  might 

dismiss f o r  t h e  r ea son  that there was some fact  that appeared 

in the case that was fa ta l  against  the p l a i n t i f f .  On the other  

hand, the c o u r t  might dismiss  becauee of no material evidence 

supporting a v i t a l  p o i n t  in t he  case .  

THE: C H A I R U N :  That is theis  idea, 

JUDGE DONWORTH: S o ,  you don't r e a l l y  know what is 

the  na tu re  of h i s  r u l i n g .  

THE CHAIRMAN: You might say,  'l1f the cour t  renders  

a judgment against the p l a i n t i f f  an6 does in that connec t ion  

determine the  q u e s t i o n  of f ac t ,  he shall make findings". 

MR. DOWE: You mean if he determines it a a  a ques- 

t i o n  of fact, he m u s t  make findings of fact.  

THE CHAIRMAN: Yes, if he enters  a judgment and 

determines the q u e s t i o n s  of f a c t ,  he shall make findings. 

JUDGE CLARK: I s n ' t  that the suggestion of the 

As s o c i a t i o n ?  

THE CHAIRMAN: That is the substance of it. 

JUDGF: DONWORTH: I think that is all right. 

MR. LEMANN: Have you read Mr. Bteffente article, 

Mr. Mitchell. He cites you as a u t h o r i t y  against  this proposed 

change. I have just  been looking it over.  There is a long 

l e t t e r  here, 

THE CHAIRMAN: He means that a great  many deo i e ione  

have 'held that at t h e  ;lose of the plaintiffte case, in a 



cour t - t r i ed ,  Jury-waived case, the judge can't deal with the 

case any  d i f f e r e n t l y  than if he had a jury, If there is any 

q u e s t i o n  of f ac t  left open, he  m u s t  deny the mot ion .  There i e  

no doubt that there is a vast q u a n t i t y  of authority to that 

e f f e c t .  We are r e J e c t i n g  that as a wise measure and are saying 

that it will shorten the l i t i g a t i o n  and sxped-ite cases ,  since 

the judge is the t r i e r  of f ac t  anyway, to l e t  him have dis- 

cre t ion  (that is a l l  we g i v e  him) t o  decide the case and decide 

the facts r i g h t  then and t he r e .  He doesn't have t o .  He can 

go on and say, guess I will hear it all. a 

I t h i n k  Bteffen 1s hidebound by p r i o r  dec i s ions  on 

t he  p o i n t ,  2nd  he is n o t  looking at it ae a ques t ion  of improv- 

i n g  t h e  administration of j u s t i c e  by a new r u l e .  

Don't you t h i n k ,  Charlie, that t h e  idea o f  the  

Assoc ia t ion  of the Bar ought to be incorporated, and not  make 

it necessary for the judge t o  make f i n d i n g s  of fact  u n l e s s  in 

dispos ing  of this motion he has a c t u a l l y  determined t h e  ques- 

t i o n s  o f  fac t?  

DEAN MORGAN: Are they afraid of r e s  judicata, 

Charlie? Is t h a t  it? 

THE CHAIRMAN: No. They think it is a waste of  time 

for the judge t o  make findings when the facts are n o t  in d i spu t  

JUDGE CLARK: I t h i n k  it is wore than tha t .  They 

doub t  g r e a t l y  the u t i l i t y  of f ind ings ,  anywzy. 

THE CHAIRMAN: You say, "The Associat ion thinks that 



where the  judge does not r e so lve  any i s sue  of fact, there  is no 

r eason  f o r  r e q u i r i n g  f i n d i n g s .  

DEAN MORGAN: But he aay resolve an i ssue  of f ac t  

because he may find that he disbelieves one of the  witnesses. 

THE CHAIRMAN: My proposal  is that if he does deter-  

mine facts, he shall make f ind ings .  

DEAN MORGAN: Yen, s u r e l y .  

TKE CRAIRPAN: That is what they say. They are not 

relievfng him in all cases of making findings. They d-o it only 

when he has not had occasion to make any findings of fact ,  

DEAN MORGAN: Is he going t o  dismiss with prejudice? 

THE CHAIRMAN: He may be order ing  judgment against 

the p l a i n t i f f  on the u e r i t s  as if the  case had r e s t ed ,  Be can 

DEAN MORGAN : Can he order  a judgment f o r  the defend- 

a n t  on the mer i ta?  When he says that he dismisses because the 

p l a i n t i f f  haenit made a case, does he o r d e r  it on the merits  

then? If it i e  j u s t  a judgment of dismissal, does he make it 

with prejudice? 

JUDGE DONWORTH: You mean the c o u r t  has the power 

in h i s  d i s c r e t i o n  to grant  a nonsui t .  

DEAN MORGAN: Yes, practically a common Law nonsui t .  

JUDGE DONWORTH: If t he  s i t u a t i o n  cal ls  f o r  it. 

DEAN EriORGAN: Yes. 

MR. DODOE: The r u l e  says he can do that,  b u t  if he 



doesn't do it, the dislniesal As on t h e  meri ts .  

DEAN MORGAN: So,  he wouldntt; need findings to make 

it r e s  judioata in that p a r t i a u l a r  case. 

DODGE: NO* 

DEAN NURGAN: But mppo se he doesn't make any f i n d -  

ingo  and then orders a dismissal on the  m e r i t s  without any 

f ind inge ,  and you go up on that,  what is the question before 

t h e  appellate c o u r t ?  

MR, DODGE: A q u e s t i o n  of l a w .  

THE CHAIRMAN: They w i l l  look at the record and see 

whether t h e r e  was any ques t ion  of d isputed  fac t s ,  and if there 

were, they w i l l  say he ought to have made finding8 on it. 
C 

DEAN MORGAN: That is exact ly it. 

THE CHAIRMAN: They w i l l  send it back and ask h i m  to 

make some, 

DEAN MORGAN: So, if he wants t o  be safe, he had bet- 

t e r  make his f i n d i n g s  every t ime,  hadnt t he? 

THECHAIRMAN: Suppose it i s a c a s e w h e r e  h e d - o e s n f t  

have any i s s u e  of fact t o  decide at a l l .  He s t a t e s  t h a t , o n  

t h e  fac t8  a l leged in the complaint ,  plus the evidence about 

which there  is no dispute  a t  all, as a matter of law the de- 

f endant is e n t i t l e d  to judgment on the merit  6. Why make any 

DEAN MORGAN: A l l  r i g h t ,  b u t  suppoee he is mistaken 

a b o u t  that. Suppose the appellate cour t  upse t s  him on that .  



Then you haxe to go back f o r  a new t r ia l  on that s o r t  of thing. 

THE C H A I R i f i N  : So you may und-er Rule 52(a) . 
DEAN MORGAN: But if he had made f i n d i n g s  and there 

was any evidence to support his findings, then  there  would  be 

no chance of upset t ing  him. If you want to make t h e  dec is ion  

of the t r i a l  judge s t i ck ,  he had b e t t e r  make f i n d i n g s  every 

PROFESSOR SUNDERLAND: Whether there  is d i s p u t e  or 

DEAN MORGAN: Yes, exactly, because if he f i n d s  

a g a i n s t  the p l a i n t i f f ,  then he i a  0.K. 

MR. DODGE: H i s  f i nd ing  is that a l l  the teetimony is 

DEAN MORGAN: You would n o t  take all the t e s t  irnody 

JUDGE -DON\~UII!IR: 1: t h i n k  tha t  l i n e s  34 to 36 have a. 

u s e f u l  purpose in 'informing the appellate c o u r t  along just 

what lines the Judgment went. D i d  he think the  p l a i n t i f f  was 

g u i l t y  o f  c o n t r i b u t o r y  negligence, or was there  some other 

p o i n t .  It seems to me this is u s e f u l  f o r  g iv ing  t h e  appe l l a te  

court that information, 

JUDGE CLARK: f low would it be t o  i n s e r t  after 

judgmant ", "on the merits"? It w o u l d  read, "If the oour t  

renders judgment on the  rnerit s against the p l a i n t  iff ". 
DEAN MORGAN: 1 t h i n k  that would be f i n e .  



J U N E  DOBIE: That is in l i n e  34, flIf the c o u r t  

r ender s  judgrtlenr; on the merite against the p l a i n t i f f ,  the cour t  

shall make f ind ings  a s  provided in R u l e  52(a)." 

THE CHAIRIUN: I don't object to it, except that I 

don't f e e l  that it makes a n y  d i f f e rence  whether it is on t h e  

merits o r  on any other  th ing .  The question 19 r e a l l y  whether 

there  is any i ssue  of fact  t o  be decided. That is the reason 

f o r  r e q u i r i n g  f ind ings .  If he hasnl t made any findings of 

fac t ,  b u t  decides the case on a q u e s t i o n  o f  l a w  and admitted 

facts,  then why lnake f ind ings?  We substitute f o r  that the 

i r r a t i o n a l  ground o f  the character  of  the judgment. It ia all. 

r i g h t  if the  Cornittee agrees t o  that. If the re  is no objec- 

tion, I withdraw mine. 

JUDGE CLARK: That is a31 on Rule 41. Before we 

a d j o u r n ,  could I bring up another little matter? I think that 

f i n i s h e s  41, and the next r u l e  w i l l  be 44, but I want t o  raise 

some quest ion &out  the eminent domain rule and condemnation. 

I might say tha t  Mr. Wi'ilZiarns of the Department of Jus t ice  

expresses himsef f as a% our service i n d i v i d u a l l y  or co l l ec t f  ve- 

.ly and would l i k e  to know if I want to see him o r  anyone else. 

I might j u s t  explain b r i e f l y  how th is  came up. 

You see the Mador i s n ' t  here.  The Major was the 

subcorninittee. I g o t  i n t o  it a little at one side. M r .  George 

Washington, Profeggor at Oorne l l  and Specia l  Assistant t o  the 

Attorney  General, came in t o  see me, and we were d iscuss ing  



varioue th ings  and g o t  on t o  t h i s .  You know, the Attorney 

General recolnmended t o  the J u d i c i a l  Conference that some th ing  

s h o u l d  be done. The A t t o r n e y  General has taken tk3.e very d e f i -  

n i t e  p o s i t i o n  that  there ought to be some r u l e  o f  procedure. 

I said to George Washington, "Can't we do something abou t  th is?  

Can It we g e t  somewhere? I don't think we a r e  going t o  be able 

t o  agree as it now stands." 

 ort tun at el^, I communicated w i t h  him las t  week to 

see how things stood.  I haven't anyth ing  v e r y  de f in i t e .  Per- 

haps there  isn't anyth ing  t h a t  we should do, but Washington 

said that Williams is ready t o  consu l t .  I said, "It is the 

same old thing.  We are not  go ing  t o  g e t  anywhere.Ii 

He said, "I t h i n k  you w i l l  find him very favorable."  

Wh&G sshal Z we do3 

THE CHAIRMAN : I don 't think we ought t o  have waited* 

u n t i l  this meeting was cal led  t o  find o u t  whether the Depart- 

ment of Jus t i ce  agrees t o  the p r o p o s i t i o n  tha t  we a re  a l l  s e t  

on. I asked Tolrnan in a number of  l e t t e r s  to pu t  up t o  t h e  

Department of Justice the q u e s t i o n  whether they would approve 

and support a r u l e  which made the procedure uniform in a l l  

t y p e s  of cases, i n c l u d i n g  TVA and all the others, with the 

single exception tha t  it left the c o n s t i t u t i o n  and n a t u r e  of 

t h e  t r i b u n a l  tha t  Tlxed t h e  oonipensation t o  be 6-eterroined by 

a federal s t a tu t e  if there was one, as in the TVA c a m ,  or, 

lacking a federa l  statute,  by the  loca l  s t a t e  law. Just one 



except ion  t o  uniformity was the q u e s t i o n  of the n a t u r e  of the 

t r i buna l ,  whether a c o m i e s i o n  or a cour t  or whatnot. That is 

where a l l  the row has been in Congres~l  and everywhere e l s e .  

I d o n ' t  t h ink  we ought t o  waste one minute o f  o u r  

tiiue f o o l i n g  around with 71A unless the Department of J u s t i c e  

t e l l s  us what t h e y  are going t o  do about it. Why should we 

fool with the  th ing  if they won't support  it? Why shouldntt 

they  have told us l o n g  ago whether they would or would  n o t ?  

I don't understand why we haven't g o t t e n  some ac t ion .  What is 

the Assistant Attorney  General going t o  eay when he comes up 

here? Is he going to argue with us about that? 

JUDGE; CLARK: I can't say. This is the s i t u a t i o n  as 

far aa I know. I d o n ' t  know whether Mr. Haramond can add any- 

t h i n g  or not. The Major has thought that Mr. Moore and I were 

unduly  r e s t r i c t i v e  o f  t he  proper  rule. We thought we were 

following ou t  y o u r  suggest ions,  I kept t r y i n g  t o  push the 

Major t o  t r y  to ge t  t h e  r e a c t i o n  of the Department. Frankly, 

I don't know whether he has or n o t .  I really don't know. A l l  

that I did--and I thought perhaps I was r e a l l y  going beyond 

what I was supposed t o  do in doing that--was to send the 

Attorney General a copy of o u r  draft ,  and I t o l d  Washington I 

would  Like to have their comments. He said he would t r y  to 

eee if he could g e t  some a c t i o n  from the Division.  But I s t i l l  

left it to the Major to approach the Div i s ion  d i r e c t l y .  

THE CHAIRMAN: You Inean you have never had any 



J U N E  CLARK: No. 

THE CHAIRMAN: How l o n g  ago was it that  you sen t  it 

t o  M e  Department? 

JUDGE CLARK: I sent  it t o  the Department a s  soon as 

we draf ted  it, but in a way I wasn't asking f o r  a response.  I 

was sending it t o  the Attorney General for information.  I 

thought  t he  Major,  who had been n e g o t i a t i n g  with the Lands 

D i v i s i o n ,  you see, would take it up d i r e c t l y .  I donkt know, 

do you, Mr, Hamond? 

MR. HANMOND: I r e a l l y  don't. 

THE GHAIRMAN: The Major bored a big h o l e  in y o u r  

draft. The suggest ion I made, which we seemed to agree on, 

among some of us, was that the p r o v i e i o n  in the r u l e  be that 

the r u l e  is uniform in all caaes, TVA and everything e l se ,  

except that the c o n s t i t u t i o n  of the t r i b u n a l  r-aking t h e  award 

of oom>ensntion should be as provided by federal s t a t u t e  or, 

in any case or in the absence of a federal  s ta tu te ,  by s t a t e  

l a w .  Then you made a draft which said no t  m e r e l y  the c o n s t i t u -  

t i o n  of the t r i b u n a l ,  b u t  the methods and means of rendering 

the  award, which covers a l o t  of ques t ions  of pract ice ,  should 

be as determined by a federa l  s t a t u t e .  The Major jumped on 

t h a t  and said that went away beyond my suggestion, which was 

q u i t e  t r u e ,  and I understood t h a t  the draft was going to be 

amended so as to leave the lack of uniformity t o  apply  only 



t o  the make-up o f  the tribunal, 

JUDGE CLARK : We put that in. 

THE CHAIRMAN: Put  what in? 

J U E E  CL.9RK: We have given y o u  a new draft. Of 

course ,  on that  I must say-- 

THE CHAIRMAN [ I n t  erpo sing] : Did the new d-raf  t go to 

the Department? 

JUDGE CLARK: No. 

THE: CHAIRHAN: That is j u s t  it, you see, 

JUDGE CLARK: &y I say ttgain that the Major has been 

chairman of the committee, and I haven't been quite eure how 

f a r  I ahould go ove r  his head. On t h i s  p o i n t  I am f r a n k  t o  

say I thought  the Majoris argument was a technical l e g a l  argu- 

ment. That was mere ly  a question of changing the phraseology. 

We wrote to the Major  f i r s t  and asked for a change in phrase- 

ology .  The Major r e a l l y  was f i g h t i n g  the whole p r o p o s i t i o n .  

There i s n ' t  any  doubt  about that. When we found that the Major 

wae not prepared t o  suggest a change in phraseology, we did  it, 

b u t  it seeiiie to me that whether it was a major hole or not, it 

was p e r f e c t l y  obvious that it was a q u e s t i o n  of linguistice. 

THE CHAIRMAN: It was p r e t t y  p l a i n  that the draft 

went-  away beyond the suggestions. There is no q u e s t i o n  about 

that at all. The cor rec t ion  was made promptly when the thing 

was po in t ed  out. I am not  blaming you for-- 

JUDGE CLARK [ I n t  erpo sing] : You und-eretand I didn  ' t 



send it in any way officially. I talked with the Attorney 

General about it. I was present  at the Jud ic i a l  Conference 

when the A t t o r n e y  General made his extensive statement that 

something ought t o  be done. I went up to him then, and we d i s -  

cussed it a little. He said, "I hope something can be brought 

o u t .  Then when we had done t h i ~ ,  I said, i lFor your i n f  orma- 

t i o n  I am sending you the idea that Mr. Moore and I are sub- 

m i t t i n g  t o  the subcommittee, ana I suppose the Major will take 

it up with the Lands D i v i s i o n  in due course. ji That is a11 I 

felt able t o  do, 

By the way, you w i l l  find on page 30 o f  o u r  supple- 

ment here our  suggestion f o r  correct ing that p o i n t  about the 

t r i a l .  As I said, it seems t o  me that is merely a matter of 

words t o  convey the meaning. If we s l ipped there ,  t ha t  i e  

something that could be done very easily from the p o l i c y  

The quee t ion  now i e  r e a l l y  ways and means. I am 

willing t o  c a l l  up Mr. ~ashln~ton, o r  perhaps M r .  Bammond can 

c a l l  Mr. Williams if he knows him. We can c a l l  them up and 

ask, I 1 W i l l  you agree o r  n o t ? "  or we can go ahead and work up 

o u r  o m  draft ,  .I would just Like a Little advice as t o  whether 

ue should do anything o r  not. I have no reason  t o  say, on 

anyth ing  I know, that the Lands Divis ion  l e  in d e f a u l t  a e  t o  

us, because I don't r e a l l y  beliheve that they have been asked 

to do anything more than  I have indicated.  Isn't that probably 



so, Mr. Hammond? 

MR, EEAi4l4UND: Of c o u r s e ,  I: haven't been in the Depart 

ment s ince  July 28, and I know nothing a b o u t  what has gone on. 

The only sugges t ion  I have t o  make on the thing is that you 

should give  the Lands Div i s ion  a copy of y o u r  latest  d r a f t ,  

if you haven '  t al ready done it officially, which is limited, 

ae I understand it, so- that the t r i b u n a l  making the award of 

compensation shall be as provided by federa l  s t a t u t e ,  

[The meeting adjourned at o n e - t h i r t y  oiolock.] 



TUESDAY AFTERNOON SEi4SION 

March 26, 1946 

The meeting reclonvenea at two-fif teen o olook, Mr. 

William D. Mit ohell, Chairman, preeiding. 

THE CHAIRMAN: We are on Rule 43, the rule having t o  

do with evidence, 

JLiWE CLARK: Ie there any point  in eonsidering Rule 

431 Does anybody want t o  make a ohange in it? There is a 

l i t t l e  discussion of the Code of Evidence first, Then a 

gentleman raises the question whether the o f f i o i a l  record in- 

oludea the judloial proceedinge. 

THE: ClHATRPIAN: That fs Bule 441 

JUmE C L M t  Yes* 

mE CHAIRMAN: I don't see that you have made any 

suggeetione for ohange in Rule 43 or that anybody else has. 

JUD((E CLARK: Ae a matter of faat, what I am saying 

ie about Rule 44. We should have thought it clear that 

jua ia ia l  record was inoluded within the term %ffioial  reoorCL,' 

THE OHAIRMAN: Then we have paased on t o  44, have we? 

JUDGE CLARK: I ~ h o u l d  think so, 

THE C H A I W N :  You have a note on that. Ie any ques- 

t i o n  raieed in any decision a a  t o  the soope of that rule or 

the meaning of I t ,  or 3.8 it just some lawyer' e imagination ae 

t o  the ambiguity of it? 

J U N E  CLARK: I take it it ie the lawyers. It has 



been held that an o f f i c i a l  record inoludee any paper which is 

work done by a person in the employ of the Government in the 

course of performing the dut ie s  of the position. 

JUDGE DOBIE: Do you have any doubt that the official 
> 

reoord inoludee a Judioial one? 

JUDGE CLARK: f shouldn 't have supposed so. 

JUDGE DOBIE: 1 don't believe we need t o  mess with 

THE: C K b l f W N :  Let's pass on t o  45, 

JUMiE CLARK: On 45 there is f i r s t  G h a t  q u e s t i o n  a s  

to lid% signatedN raised by Mr. Watkins. 

JUDGE DOBIE: We have already di apoaed of that. 

JUWE CLARK: Then you will see that Youngquiet 

suggests that the words tangible things * in l i n e  4 are 

contradiotory and superfluoue, einoe booke, papers, and 

documents are  also fltangible things, although the wri t ing  in 

them ie not. Re e t a t e e  thdi the Criminal Rules Committee, of 

which he wae a member, h i t  upon the word %b Jecte ", which now 

appear8 in Criminal Rule 17. 

JUDGE DOBIE: I don't think there is muoh t o  that, 

THE OHAIRMAN: W h a t  do we mean by *tangible thingafl? 

JUDGE DOBIE: Things that you oan touch, that are 

JUDGE DONWORTH: A gun. 



THE C H A m N :  A ladder, a gun, or a broken rope. 

JUDGE DOBIE: "Shoes, and ahipe, and sealing wax, 

and oabbages and kings. " 
THE OHAXAMAN: Let s pass 45 unless somebody has 

soma oritioism o f  the term "tangible thingsw. 

MR. DODGE: You might say "other tangible t h l n g e ~ t o  

get  away from his d i f f i cu l ty .  

THE CHAIRMAN: You get t o  the ru le  of eui generis. 

Is that w h a t  I am' thlnkilg about? 

MR. DOIME: I ehouldnt t think $0. We uuse the 

words "bjeote or tangible thingsu I n  R a e  34. 

JUDGE DOBIE: T h a t  is broad eoougb. 

THE C ~ I & U N  : "photographs, ob j err t s or Canglble 

thingstf. b e e  anybody make a motion t o  amen& 451 

JUDGE DOBIE: I move we leave it as I t  is, 

THE DHAIRMAN: 'If there ia not a motion to amend, 

we will it. - 

BENATOR PEPPER: Does that  mean as it is or as pro- 

THE CHAIRMAN: When ? say as i s ,  I mean as ie in the 

Beoona Preliminary Draft. 

BENATOR P&PW: Yes. 

THE CHAIRMAN: How about (a)? Is there any question 

JUDGE CLARK: We have some suggestlone from the 



lawyers on the supplementary sheet. The New York Elounty Law- 

yers' Association makes a suggeation,'pre~iouely advanced by 

others, that Rule 45(a) be amended t o  permit the issuanoe of 

a subpoena before the giving of notice, whioh, it is claimed, 

now t i p s  off a hostile witness t o  remain beyond the reach of 

the subpoena. The Committee considered this proposal a t  the 

January 1945 meeting and reJeoted it. 

THE CHAIRMAN: We have some peouliar language here. 

It doesn't say that the subpoena shal l  be issued only on proof 

of service and notice. It says proof of eervioe of the notioe 

constf tutes sufffcfent no t i f i ca t i on  t o  the clerk, It doesnN t 

say that i s  the exolusive authorization, that something else 

can't do it. That ie without any order by the court. 

JUDGE DOBICE: Without any order by the court. 

!FHE CHAIRMAN: The judge could direot a subpoena to 

be issued before the notice was served, if he wantea to .  

PROFEgSOR SUNDERLAND: We have been basing some of 

those rule8 of prooedure on the oommencement of the s u i t  in 

order t o  get a defini te  point from which t o  count. In the case 

of multiple parties, if you have got to wait t o  get your sub- 

poena u n t i l  you serve a11 your multiple parties, you are  going 

greatly to slow up the procedure. Frequently you can't g e t  a 

witness at al l .  He can ge t  away frdm you if you have Co make 

service on a l l  your parties. I wonder whether (a) (1) should 

not read, ?Proof of oommencemeht of the action bohbt i  tutee 



suff ic ient   authorization^, so you aould get out  your subpoena 

and hold your witness as soon as you eomrnenoa your aotion. 

You don't have t o  wait until you have made aotian on a l l  the 

other parties, 

JUDm DOBIE: Doe8 30(a) require you t o  eerve dl. 

PROFESBOR SUNDEF1LAND : Ye s. 

should not  need ohange - behause it already permits the judge 

serviae of the natiae of taking deposition. That is one way 

of solving it. The other is your proposal t o t  ohange the word- 

PROFESBOR BUNDESUWLND: ? don't see w h y  it would no t  

be a l l  r i g h t  Jue t  t o  permit counting *om aommenoement. Why 

put another perioa of waiting after that? 

THE CIIAIRMAN: A 1 1  the lawyers have a right t o  get a 

subpoena issued* any time they ask f o r  it, anyway, without any 

showing of necessity fo r  it or anythirg of that kind. It Sa 

Juet a formal act .  

PRUF'EBSOR SUND-ND: You haw to show the clerk 

before you get the subpoena. 

W E  CHAIRMAN: T h a t  you have a lawsuit. 

PROFEBSUR 3UNDERLAND: That you have done something. 

It seems to me i t  is enough 20 show you have aommenoed a suit. 





JUDGE DOBIE: I would consider the rule. The rule 

merely it i s  authorization f o r  the issuance by the clerk. 

It doesn't say anything about the judge. Do you mean in this 

case that the judge must f i r s t  issue an order for the subpoena? 

JUDGE CLARK: No, 

JUDGE DOBIE: I Chink the judge oan do it u a e s s  you 

prohibit him. 

MR. LEMANN: Where a r e  your suggestions about chang- 

ing the subpoena? I don't see anything on page 60 about it. 

You said you had a number of suggestions on this point we are 

talking about. 

JUDGE CLANS: Page 60, the last pmapaph. 

JUDGE DOaOBIEf That the rule  be amended t o  permit tbe 

issuance of a sub-pobna before the giving o f  notice. 

MR. LEMANN: We considered th i s  at the January 1945 

meeting and rjeoted it; and f see in your supplemental memo- 

randum you have another reference from the New Yorkf County 

Lawyerel Assooiation. 

THE CHAERMAN: You see, we a r e  chewing that rule up. 

It isn't a case of marring a olean rule by amendment.. We are 

chewing it up anyway. If it I s  neceaeary t o  q o t l f y  a l l  the 

adverse parties that  you are going t o  take a deposition in 

oer ta in  instanoes Wefore we slam a subpoena on him, I can see 

where there is a real ly-  serious ob jeotion t o  that in'many 

JUDGE DOBIE: TQe witness would get away.  



MI. LEUNN: They haven't given anything that I aan 

see, exoept these two comments, which ape not  bas& upon aotu 

THE CKATRUPJ: I donit; know whether they a r e  based 

on a c t u a l  experienoe or not. Magbe eomebody has run i n t o  that 

"Proof of servioe of a notioe t o  take a deposition as provided 

in Rules j~(a) and j l ( a )  oonstitutea a auffioient authoriza- 

tion for the f ssuance . . . of subpoenaeH . 
Rule  30(a) p r ~ ~ l a e s :  "A party desiring to take the 

depo~li t ion of any per eon upon oral examinat i o n  shall give 

until you give notice t o  every party. 

LEMANN: Gantt you give that notice by mailing, 

and then just make an a?fidavit that you have mailed it? How 

hard is that? 

PROFESSOR SUNDCRLAND: Can you m a i l  it before you 

have gotten Jurlsaiation over those parties t o  have it effec- 

t i ve?  You haveni t got any Juriadiotion over them at all. 

MR. LEMANN: Suppose you are going t o  take a d e p o ~ i -  

t ion iimediately, haven' t you put in a restriotion here, aa 

leave of court? 



PROFESSOR B U N D U D  : Wlthln the 20 days. 

MR. LEMANN: That i s  r ight .  The defenddlnt wants t o  

take it immediately, eo he puts i t  in the  mail. Slnce he is 

the defendant, I don't suppose he has a lot of p l a i n t i f f s .  He 

m i g h t  have a l o t  ~f p l a i n t i f f e ,  but it wouldn't be very l i ke ly .  

It seems t o  me t o  be wither a fine-spun di f f ioul ty .  

PROEWSOR SUNDERLAND: Can he put a natioe in the 

mail and have it effective before he has any jurlsdiation over 

those p ~ t i e s ?  f ehouldn8t think 80. 

MR. LEMANN: You mean over the witness? 

PROFESSOR SUNDERLAND: Over the defendant 8. 

MR. LEUNN: Who are you, the plaintiff or the 

PROFESSOR SUNDERLAND: 8uppoae we have a aozen de- 

MR. LEMANN: A l l  r ight ,  you me the p la in t i f f .  You 

oang t take any aeposition for 20 day8 without an order of the 

court, can you? 

PROFESSOR SUMD-ND: No, and I want t o  g e t  an 

order o f  the court. 

MR. L E W N :  A l l  r i g h t ,  you go and g e t  an order. 

PROFESSOR SUNDERLAND: I g e t  an order. 

MR. LEMANN: You have to serve it, 

PROFESSOR SUNDERLAND: Now I need a subpoena t o  

hold my witness. 



MR. LEMANN: You g e t  an order of court t o  take tbe 

tieposition. The judge thinks you ought to have it before the 

20 days are up even though you haven' t served the subunons. 

You say, "Judge I am in a great  rush now t o  g e t  this ." You 

have to go 'out  there and ge t  an order from t h e  judge t o  do it, 

and he agrees that  -you shoula have it. 

PROFESSOR SUNDWLAND: I g e t  an order. 

MR. -LEMANN: I th ink '  when you go out  t o  get your 

order it would be very easy., if you have a lot of defendants, t 

mail a notice t o  all t h e  defen-&ante. You have t o  give t h e m  a 

l i t t l e  notioe t o  get  aroma there. I suppoge you have t o  give 

them f orty-eight hours ' not ice. 
PROFESSOR BUND-ND : I dont t see how his  mailing 

the notice waula be effective. 

THE CHAIRMAN : It ie the notioe o f  taking of the 

aaposition that he is talking about. 

MR. L E W :  Yea. I understand you a m  give it by 

PROFESSOR SUNDmWD: Mailing a notioe to a person 

who never g e t s  it is endugh, Bo you think? 

MR. LEMANN: What is yaw requirement about giving a 

MR. DODGE: Page 6 of the old rules. 

JUDGE DONWORTH: don't believe that service by 

mail is legal  unless  the rules expressly provide for it, and 



I dont t reoall  any suoh provieion. 

MR. DODGE: Yes, they do; Rule 5(b). 

MR. LEMANN: I know I have done it. I thought I was 

doing it right. 

MR. WDGE: Service ehall be made by delivering a 

copy or mailing it. It is a lso  provided there t ha t  wherever 

default for failure t o  appear. 

PROFEBSOR SUNDERLAND: T h a t  wouldn't be t h i s  case 

beoause we havent t served any ' a k o n a  on them. 

THE CKAIRMAN: If it is served by mail, donat you 

have t o  give them longer notice? Where is that provision? 

MR. W O M ) :  Rule 6 (e ) ,  -on page 8 .  

MR. DONE: ' Where come ' aotion is oal led for by the 

THE (IWM: He haq t o  give him 3 dayst more notio 

if it is mailed. 

MR. DONE: If it calla f o r  any action by him. 

MR. LENANN: 'You &on'% think that appliee t o  notice 

of deposition. I ahouldnlt think so. We have had nobow 

oome up and say that t h i s  thing has given trouble. Even if 

mail notice is not suff ic ient ,  it could give trouble only 

where you have plenty of defendants and you a r e  unable ' t o  give 

them a11 not toe  in time. 

PROFESSOR SUNDERLAND: You see, here tofore we have 



had Che time for taking depositions deferred u n t i l  after Juris-  

diction has been obtained over some of the parties. We have 

had that delay in our rule heretofore. Now we a r e  8e;eCting r id  

of tha t  and are pu t t i ng  on more speed. - 

MR. LEMANN: You have a 20-day l i m i t .  

PROFESSOR SUNDl33iWD: Yes. 

MR. LEMAblN: That i s n '  t' so fast. 

THE CHAIRMAN: I thought the trouble here was not 

in the detail, the mtter'of service of.numbere of gartiee 

and all that, which m a g  be a factor in it, but the naked fact 

that you cant t get a subpoena from the ctlerk t o  serve on a 

witness until you have no t i f i ed3he  aaverse party that you are 

going to take t h e  witnesa8 testimony. 

PROFEBSOR SUWDERWWD: T h a t  is true. 

THE CHAIRMAN: That-%a the point. 

PROFESSOR B U N D ~ :  That ie the poin t .  

THE D H A W M :  You have t o  make service and notify 

him, and you have t o  name the witneea In yowr notice. 

PROFE8SUR SUNDERLAND: Yes. 

THE CHAIRMAN: Then you' hog t o  t h e  clerk1 s off ice. 

The party knows you are go;oing t o  take this fellow's testimony 

If you can g e t  him, and he t i p s  him off or let's h i m  hop a 

t r a i n  or something. By the  t i m g  you have gone to the clerk's 

o f  ficte an& have your subpoena and have gotten it i n t o  

the hands of somebody for sepvioe, the fellow cannot be found. 



That is the objection the bar aesociatlons make. I doni t see 

any way of curing it. There is a question of whether or not 
4 

there is substance to it, whether or not it happens often 

enough t o  ohmge the rule. 

PROFESSOR NQURE: Founsel could avoid that  by servin 

notioe by mail. Ae soon as he has served hie noCioe by mall, 

he makes an affidavit , takes it up t o  the clerk8 s off ioe , and 
that is proof of serviee of notioe. 

THE DHAfRWLN: The fellow hasn't gotten the notice 

PROFESSOR MOORE: You have maae service when you 

MR. LEMANN: You Juet  make an affidavit that you ha 

given it. never have had any trouble getting it. 

JUDGE DOBIE: That is proof of service. 

MR. LEMANN: That i s  proof of servioe, and the clerk 

issues the subpoena r ight  away. 

MR. DODCIE: And summons the witnese before the not lo  

1s reoelved, 

PROFESSOR CHERRY: Is t h i s  quest ion ever going t o  

come up exaept where you are ge t t ing  an order 02 o o w t  permit- 

t i n g  you t o  take a deposition? 

THE CNAIRUAN: Oh, yes, it comes up every time when 

you serve notloe t o  take a deposition. You n o t i f y  your adver- 



PROFESSOR CEEBRY [Interposing] : No, .I mean the pre- 

cise d i f  f i o u l t y  that 1s involved here. You are ' talking about 

the oase where you have a man w h o  is about t o  get away from gou 

TKE CHAIRMAN: That is the point. You always have it 

PROFESSOR CHlBFiY: In the situation where you have t o  

apply t o  the court for the order t o  permit you t o  take the 

deposition, he could a leo  authorize the subpoena. Wouldn't 

that take ca re  of the only really d i f f i c u l t  situation? 

THE CHAIRMAN: No. It is a mistake t o  assume that  

this dif f ioul ty  a r t s e e  only in'the first twenty days of the 

case. It may happen six months afCer the suit started, and 

Then you want t o  take a deposition of a witness and serve 

notiae on your adversary that you are going t o  take it, with 

C b  name and everything. 

JUDGE DOBIE: They say the  giving of the notice t ip8 

off the hostile witness, B i l l .  

THE CHAIRMAN: That is it. 

JUDGE DOBIE: You don't have t o  give notioe t o  the 

person. You cangive notioe t o  the parties to the oause, and 

then get  the  subpoena far the wltnese? 

THE m=N: That 1s r ight .  

JUDGE DOBIE: so, malLing the notice wouldn ' t neoes- 

sarily t i p  off  the host i le  wltneaa at all. 

THE CHAIRMAN: Of oowse,  i t  wouldn't ngoessarily, 



unless the hoe t i le  defendant t i p s  him off .  

JUDGE DOBIE: I believe, as Cherry says, we a r e  pale- 

ing a bugaboo here. 

PROFESSOR CHERRY: I think service by mall doe s the  

trick, if that is the situation after the s u i t  had got going 

and the 20 days had gone by. 

MR. LEMANN: My polnt generally is that if we were 

writing the rulee al l  over again, we might try t o  get  another 

form of expression, eilthough I imagine this also was taken fro 

some other clode. Now that we'are undertaking Co make only 

important changes, I should not think that the  mere suggestion 

of two bar cornmittsee that this might happen would be J u e t i f i -  

cation to make a f ~ t h e r  ohangs, even though you are amending 

the ru le  otherwise. 

JUDGE DOBE:  I move t o  leave it as it is. 

THE CHAIRMAN: 'Xf there ie no objection, it is awee 

JUDGE CLARK: T h a t  is a l l  on that rule. The next 

rule we had in order was'Rule 50. We had somebody who wanted 

us t o  Bo something new on Rule *kg. - That I s  in our se00na 

sumary on page 20.  T h a t  1s a ru le  we haven1 t touohed before. 

Mr. Jones, of S t .  Louis, urges that "if the Jury c a n n o t - a ~ e e  

on ari answer t o  any one or more interrogatories submitted t o  

them under Rule 49(a), they should . . . be permitted to so 

etate  and then prooeea t o  anewer such of the other 



interrogatories on which they a re  able t o  agree on an answer 

SENATOR PEPPER: Where a r e  you reading, Mr. Reporter 

JUDGE CLARK: Page 20 in the supplementary report, 

th is  typewrit ten eupplementary report. 

JUDGE DOBIE: I think the answer is in the last line 

Certainly the judge oould t e l l  them. They say, 

answer quest ions one and cwo , * and the ' judge says',  I' Go aheaa 

and answer three an8 four, then, * lf that > w i l l  be determinativ 

in the case. I don1% see why you need t o  put anythin@; in %her 

about that, 

JUDGE CLARK : I don' t see why it can ' t be done. His 

suggestion, of course, 1s that it was not  done in his  oase. 

He l o s t  out .  He had the case. 

JUDGE DOBIE: The jury answered two in the affirm- 

determining the fourth.  I don't see why the judge can't t e l l  

t h e m  t o  anewer the others; You don't need any r u l e  f o r  that, 

as I see it, 

m. DODGE: The trial' Judge mamade a mistake in not 

getting an answer t o  question four .  

JUDW DOBIE: .Certainly he did. Jones ought t o  have 

$828 t o  him, *your. Wonor, if the jury cant t 'answer questions 

two and t h e e ,  they-probably o m  answer four. Get them t o  

answer It. Bend them back out  again t o  conf e ~ . '  



c THE CHAIRMAN: It is a question of whether our rule 

is so worded as t o  require answers on each of them or no answer I 
at all, 

JUDGE DONWBm: What does the Reporter reoommend? 

JUDGE CLARK: We didn't recornmen& anything. We 
1 

thou&t it was probably covered. Don't you th ink  it wo'uld be, 

Judge Donworth? 
1 

JUDGE DONWORTH: I would have thought so, and yet as 

long as the point has been raieed, i t  i s  possible that there I 
should be something of that kind because I suppose it is 

claimed that the jury have dieagreed unlese they have answerea 

all of the  questions, and perhaps the court could dispose of I 
the case w$thout an answer t o  those. It seeme t o  me it might I 
be well t o  cover it. I don't know. 

THE CHAI'RW: If the dourt had said, "~entlernen, 

have you agreed oh a l l  thk questions?* and they ceplie&, "NO, I 
we have &@;reed on three of them, but we can't agree on the 

otheqn I don't think there is any doubt in Rule 49 that the I 
o o w t  oould have said,  ell, I w i l l  take your report on the 

three and disoharge you and aekiae later w h a t  effeot  that i a  

going t o  have on the case," have read that rule over owe- I 
fulLy,  and there ie no expiicit atatement that the answer shal 

be re JeaGed unless I t  covers every question . subinitted. f I 
think the aourt  oouLd do that, aria. f think he ought t o  do. it. I 
The trouble with that lawyer was that he didn't ask the o o ~ t  I 



to do it, 

SENATOR PEPPER: In th is  case, as I understand it, 

there were four interrogatories* The lawyer ' in question 'would 

have won if any one of them had been answered in the negative. 

Two were answered in the affirmative. T h a t  didn't help him. 

On the t h i rd  there was ilisagreemnt. That didn't help him. 

And he f a l e d  t o  ask the court to elicit an answer from the 

jury t o  the  four th  question, which they had never given. T h a t  

is where he slipped up, I shuula think, because the ru le  clear- 

ly says that #the court shall direclt the jury both t o  make 

written answers and t o  render a general ~erdiot.~, he had 

t o  do, having directed them,to answer four interfiog@toriee 

and they having answered only  three, was to ad-1 on them 

answer *he fourth. 

THE CHAIRMAN: There l ano th ing in  the rule Chat far- 

bids a Judge from b i n g  that. He ought t o  do it. 

JUDGE DOBIE : f don' tL see why you need t o  rephrase 

the r u l e  to  cover a situation Like that. know Mr. Jones. 

He is a very well-known personal i n j w y  lawyer. 

SENATOR PEPPER: Jones was aeleep at the ,mVgh. 
I 

JUDGE DOBIE:  very time one lawyer has a oase which 

I gives hlm ti l i t t l e t r o u b l e  in any of the  rule=, he feela i t  is 

a matter which should be aorrecCed by wendment t o  the rules. 
THE CKAZREUN: The Reporter agrees with me. It 

would, seem that under the r u l e  now stated the court oould 



have secwrea an answer, 

JUDGE DOBLEr Of course it could. 

THE CHAIEMAN: Let's pass on unless there is some 

PROFESSOR SUNDmLAND: It i e  a common enough praotio 

in bt. number of states.  I don't think any s ta tu te  oovers th i s  

JUDGE CLARK: On R u l e  50(b) we have bad v ~ i o u s  oom- 

rnente. Bonhe people have approma it. Mr. Walter Armstrong 

says, 'IThe Committee has now further o l a r i f i e d  and bettered 

need for more time. He usually aska for.tht or sugger~ts 

that .  He says t h a t  10 days ie insuff io ient  time. He aavooate 

a period of 30 days. AG we point out here, numerous s t a t e  

prooedures have the same of shorter time limits, as f o r  mo- 

to various s t a t e  statutes:  10 days, 6 day&, 4 days, an& 80 on. 

I think we have oonsiaered t h i s  before, so we suggest no 

change as t o  time. There are various other auggestlone that 

I want to go in to ,  but on the tlme matter we suggest no change 

MR. DODGE: Ienit it entirely possible for  him Co 

file his motion in 10 days and then  wait before arguing it 

u n t i l  he can ge t  the transoript? 

JUDGE CLARK: Oh, yee. 

MR. DODGE: It 1s the easiest kind of motion to f i l e  



within 10 days. 

JUDGE DONWRTH: What r u l e  is that under? 

JUDGE CLARK: Rule 50(b). 

lowe4 your-oaee and directed judgment f o r  the defendant wlth- 

out sending i t  back. I hope t h a t  goes t o  the Supreme Court 

and they pass on it. 

JUDGE CLARK: S h s l l ' I  go on, then, if there is 

THE C M A m M :  Yes. 

JUDGE CLARK: On the matter of fo~mulaCian of wording 

here, it is .interesting t h a t  some people still  want. the f i o t ion  

retained. They th ink  that  it is safe, and one lawyer thinks 

I t  is a good suggestion to the judge. 

SENATOR PEPPER: What is that they w a n t  retained? 

JUDGE CLARK: The fiotion that we used origineSlly t o  

g e t  away from the ~ l o c u k  oase. 

THE CHAIRMAN: That the court w i l l  be deemed t o  have 

reserved the question. I am not worrying about the safety 

after a l l  that has happened. If the Supreme Court adopts o w  

suggestion, wipes the f i o t i o n  u u t ,  and Cakes a flatfooted 

poe i t i on  in this rule, I can't imagine it turning around the 

next day and holCling that w h a t  they did was unconstitutional. 

JUDGE CLARK: I th ink we have done a l l  right on that. 

I am going. t o  come t o  Borne verbal suggestions that 
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is in favor of the pla2nh:iff (or defendant) and a motion by the 

defendant (or plaintiff) f o r  judgment notwithstanding the 

verdiot is granted. The Assooiation asserts t ha t  there is no 

proviaion which will allow the l o s i n g  pa r ty  to make a motion 

for  a new trial upon which condit ional  ac t ion  mag be taken by 

the oour t  pending appeal from the Judgment n.o .v . ,  an8 that the 

party must e i the r  seek an outright new t r i a l  and abandon 

appeal, or appeal from the judgment n.0.v.  and abandon any ef- 

fort to eeek a new trial. The A s s o o i a t i o n  believes that the 

l o s i n g  pa r ty  '%houlQ have the r igh t  to move oonditionally f o r  

a new trial or at least the rule should be so framed as t o  

give the appellate court  power t o  oonsider the new trial ques- 

t i o n  on appeal from the judgment, where it is of the opinlon 

t ha t  there was no error in entering judgment . . . notwithstand- 
ing the verdict." 

We point out t h a t  this was also oonsidered by us. 

We raise the  question, whioh may not be important, that the 

suggestion of the  Assooiation seems beyond the CommitDee s 

province in so far as the suggestion relates t o  the power of 

appellate o o u r t s ,  b u t  t h a t ,  of course,  ma^^ be Coo strong. We 

have done qui te  a l i t t l e  on the poss ib i l i ty .  

MR. DODOE: Isna  t the p l a in t i f f  protected in a case 

l i ke  that? If the jud@;e sets aeiae t h e  verdict as4 enters his 

judgment, dokan1t that start the running of. the time for the 

f i l i n g  of a motion $or new Crial? 



JUDGE CLARK: Of oourse, this is a very narrow ieeue. 

I suppose there is the technical point that you haven't covered 

everything, but it i s  l i k e l y  not t o  happ& very often. You 

move for  s new trial, and then I euppoee the i r  theory is that 

if that i s  denied, gour appeal is only from that. 

JUDGE DOBIE: Don' t you th ink the appellate o o w t  

wouXd have the power to send it baok for s new trial whqre 

motion f o r  Judgment ought not to have been @?ante* and it ought 

to be tried? 

JUDGE CLARK: How would you then take advantage of t 

original jury verdict in gour favor? You see, the jury verdict 

was o r i g i n a l l y  in your favor. 

JUDGE DOBIE: And then s e t  aside on the n.0.v. 

JUDClE CLARK: Yes. Then w h a t  shall you do? If you 

appeal directly from' there, the claim is that you then iimit 

yourself to getting e i the r  the verdict of the  jury or none at  

a l l ,  that you don1 t then get a ohanoe to alalm a new trial. 

Then guppogedLy you have l o s t  the chance t o  the alairn that you 

should hang on t o  your jury verdiot. 

MR. LEMANN: The plaint  i f f  would ordinari ly appeal, 

I should suppose. 

JUDGE CUFkR: I should think that he would. 

MR. LEMANN: The defendant has a judgment n.o.v. ,  

and the p l a i n t i f f  b e  a veraiot. I suppose the plaint i f f  

would then appeal. When it gets t o  the upper aowrt, the upper 



oomt oould osnoeivably affirm the judgment n.o.v., in which 

event the plaint i f f  would be out of business anyhow, or they 

could say that the jury verdict shall stand., which would give 

the plaintiff al l  that he wante, or oouldnlt they send it baok 

, .for a new tr ia l ,  as Judge Dobie suggests, without the plaint i f f  

having made an alternative motion? 

SENATOR PEPPW: As I understood it, the  caee the 

Association was most worries about was the oase of a los ing 

party who makee a motion for a new trial upon which some oondi- 

tional action is taken pending the disposit ion of an appeal 

from a judgment n.0.v. 

JUDGE CLARK: The suggestion is t o  provide a procedur 

for  making'a conditional aotion, on the theory C h a t  there i s  

no such procedure now. 

THE CHAZRMBN: When you say nloeing party,# I oan8t 

make out from the  statement whether that refere t o  the one who 

l o s t  the verdlot or who lost the motlon for judgment nutwith- 

standing the verdict. 

JUDGE DOBIE: The one w h o  lost the motion n.0.v. 

 HE CHAIRMAN: It doesn't say so. Is it the party 

who has l o s t  the motion? 

JUDGE CLARK: -That is cam?eot. 

JUDGE DOBIE: f believe the appellate o o w t  would 

have now in a l l  those caees t o  send i t  back. If it hasn4t, 

I am l i ke  Charlie; I doubt that we have the  r ight  t o  give them 



any power. We can provide w h a t  should be done in the lower 

cour t ,  b u t  we can't presoribe what the effect of  that is going 

t o  ,be in the  upper oourt.  

THE CHAIRMAN: 1 f he takes an appeal and wins it--- 

JUDGE CLARK: If he takee an appeal and wins. 

?HE CHBIRMAN: ---he has hie  verdlot . That i s  a l l  

JUDGE CLARK: That I s  the poin t  they are making, 

about the base you put. 

MR. DOWE: Isn't there a gap there? Suppose the 

plaint i f f  thinks he has made out a case t o  the, jury after the 

verdiot has been set  aaide and judgment ordered. He has 10 

days af ter  that has been set  aside in which t o  fZle a motion. 

Re says, think I have. matte out a aase for  the  j ~ y  as it 

was and oan win on appeal, but in any event I have t h i s  newly 

discovered evidencreaH and he f i l e s  a motion wi thou t  waiving 

h i s  appeal baaed on the newly discovered evidence. 

BENATOR PEPPER: That is a motion f o r  new t r ia l .  

MR. DODOE: Motion fo r  new t r i a .  Why shou18ntt 

t ha t  be held upen unti l  the motion for appeal 3s disposes of? 

JUDGE CLARK: Do you think that on appea,  without, 

any provision, the appellate court aouLd now order a new trial? 

MR. DODGE: Not on the ground of newly disoovered 

evidence, which was the basis for I D .  

J U D G E  DONWORTH: Of course, it is fairly oomplicated, 



but we recognize that a judge has the  right in his dieoretion 

t o  p a n t  a new trial even though the evidenoe is oonfl ict ing,  

if in his. Judgment he thinks that a new trial  ie proper, and we 

dont t want to deprive the fudge of that power. I dontt mean t o  

imply C h a t  we are taking that away, but the general diearetion- 

ary power of t h e  judge t o  p a n t  a new trial should not be taken 

away. Is there anything in w h a t  I am saying, Mr. Reporter? 

JUDGE CLARK: Yes, althbugh I donit know that it is 

quite fair t o  say that you are taking &way anything. This is 

all aort of adding t o  the powers in the first place. This is 

a little place that isnit completely oovere8. That is about 

the gist of it. 

MR. LEMANN: It would be a very unusual oase, would 

JUDGE CLARK: I should think it would be very unusual 

MR. LEMAJN: A fellow has a oase before the Jury, 

and the j w y  has brought in a verdict. The Judge aaya, "NO%- 

withstanding that, I think the defendant 19 ent i t l ed  to judg- 

ment. I should not have l e t  the ease go t o  the jury to begin 

with. go, I rn going to give judgment for  the defenaant ." 
The p l a i n t i f f  says, #I want t o  appeal, but I have 

some new evidence. I thlnk I had enough t o  begin with, but I 

have some new evidenbe, and if I can't make Chie jury verdiet 

stand, I want a new trial on that new evidence." 

The suggestion is that we haven't got . t h a t  oalae 



cavered. Is t h a t  right, Mr. Dodge? 

MR. DODGE: I understand t h a t  is the complaint. 

UR. LEUNN: I suppose that woula be not a very fre- 

quent s ceurrence, 

JUDGE CLARK: I don't suppose, Monte, that t h i s  idea 

is limited t o  a new trial for  newly disoovered evidence. 

NR, LEMANN: No, 

JUDGE CLARK: It could be a new trial f o r  any kind. 

JUDGE DOBIE: That is the  stock ease, a new tr ia l  

f o r  supervening grounds. 

PROFESSOR MOORE: It seems t o  me that 1s covered over 

in 59(b). As soon as the judge enters  a judgment n.o.v. fur 

the defendant, the p l a i n t i f f  oan then move f o r  a new t r ia lwl th-  

in 10 days. 

MR. LEMANN: But  he wants to appeal. He aoesntt 

want t o  acquiesce. He want8 t o  appeal. The po in t  is that he 

would rather appeal and stand on that jury verdiot than to have 

a new trial.  He doesnt t want a new tr ial  unless  he loaes on 

the appeal. The thought is that then he might be t o o  l a t e  to 

g e t  it or ooul&nit g e t  it. He says, "I think th is  case was 

tried properly and that the jury was right. Your Honor, you . 

are wrong in giving a judgment n . o . v . ,  and I amgoing t o  appeal, 

b u t  I would l i k e  to keep a second s t r i n g  topmy bow and I would 

l i k e  t o  say t h a t  if it should be held that, on the evidence 

o r i g i n a l l y  submitted to the Jury,  judgment properly should have 



been entered for the &fendant;, then and in that event I want 

a new trial. fl 

Rule 59 wouldn* t cover that, would it, Mr. Moore? 

PROFE%SOR MOQtE: No, He would have to make a motion 

fo r  new trial, 

MR. LEMANN: It would oover it a l l  r i gh t  if the plain 

t i f f  said, "Well, Judge, X guess you me r i g h t  on the case made 

up t o  the Jury, you a re  right that judgment should go for  the 

defendant, but I w a n t  a new trial." He can do that. Then if 

the judge refusad a new %rial, I suppose he oould appe&. He 

wouould be appealing then, I gueea, from the judgment denying a 

PROFESSOR MOORE : He do esn t have anything to appeal 

THE CHAIRMAN: He lost h i s  verdict, though. 

MR. LEMANN: He has l o s t  his verdiot. T h a t  i s  

theo6etioally possible. I think that this case might arise. 

THE CHAIRMAN: I wonder how this  ingenious fellow 

figured t h i s  all out. Did he have a ease? 

MR. I,J!3IANN: think they just discuss these 

just a8 we do, as i n t e l l e o t u d  dialecticism. You say we con- 

sidered thls onoe before and voted it down? 

THE CHAIRMAN: Yes. 

I ~ R .  LEMANN: Maybe we om get some light. 

MR. DODCIE: D i d  we discuss this exact point?  I doni 



remember it, 

THE CHAIRMAN: It doesnlt make any impreasion on my 

mind as anything I have ever heard about before. Maybe we 

just slopped over '  it last time without thinking what i t  was. 

JUDGE DLARK: I can't tell at the moment whether we 

discussed it or not. 

SENATOR PEPPER: I have s strong impression t ha t  we 

did. I' seem t o  remember t h e  dilemma of one who wants to appeal 

from the refusal to p a n t  a new trial,  confronted with the 

consequences that  w i l l  overtake him because he has l o s t  hi8 

THE CHAIRMAN: T h a t  l a  a situation that has existed 

ever since judges s t a r t e a  g r a n t i n g  judgments notwithstanding 

the verdict, isn't it? A l l  these years  have gone by, and no- 

body has ever complained about that. 1 had verdicts dlrectea 

in my favor and against me f i f t y  years ' ago and motions fo r  

judgment ma0 afterwarde, and no question about t h i ~  kind of 

rigmarole ever arose. There never has been a day, as far as 

we know, that this motion for Judgment notwithstanding the 

verdict might not p ~ d u c e  this s i t u a t i o n  in t h e  l a e t  hundred 

DEAN MORGAN: That is r ight .  

tion that we cure'an e v i l  Chat has existed for a hunared yews 

and noboay has ever euf fered from it as nearly as I can make 



JUDGE CLARK: I guess this came from a s t a t e  rule. 

When we had 1 t before, it wasn ' t qs extensive as now. It was 

the  Chicago B a r  Assooiation Ournittee before, at our meeting in 

1945. "~t i a  also suggeeted that eonaideration be given an 

I l l ino i s  ~ d a t e  Supreme Court ru le  t h a t  when the appellate aourt 

reverses a Judgment n.a.v.,lC shall have the power and ehall  be 

required to determine the val idity  of the r u l i n g  on the  

alternative motion for a new trial. It 

THE OHAmAM: That isnft'thia case. That is the  

fgmiliar case that Robertst oplnion oovered. tJe have dea l t  

with that, but tha t  isn't this case. It is where the fellow 

who has lost his verdict loses h i s  motion for Judgment. T h a t  

is the  case, Here it is the oaee where the  fellow who won the 

veraiot loses %he motion f o r  Judgment. 

JUDGE: U K :  No* 

DEAN MORGAN: The plaintiff wants it in the alterna- 

t i ve ,  doesn't he? 

JUDrtE CLARK: Yes. This is the n l i n o i e  State  

@upreme Court  rule that whkn the upper court  reverses<  a ~ud@;- 

ment whioh has been grantea n.o.v., it shall then go on and 

rule on the question of a new trial. 

MR. DODGE: T h a t  is on the defendant's motion. 

DEAN MORGAN: That LEI on the 8efendantta motion then. 

JUDGE CLARH: Why not? That is t h i s  situation. 



DEAN MORGAN: But is the p l a i n t i f f  going t o  make a 

motion for new trial? Until  he 3. s sure that he has l o s t  his 

verdict ,  he doesn't want a motion f o r  a new trial. When he i s  

confronted with t h i s ,  does he always have to make a oon&itional 

mo tf on for a new trial? 

MR. DODGE: YPRy canit he do that? It may well be a 

hardship on the plaintiff if he oanlt eaJr, -*G6on8itionally, 

depending on the outoome of my appeal, I a 4  for a new trial ." 

SENATOR PEPPER: T h a t  is what'they want t o  do. 

MR. DODGE: That is w h a t  I think they ought to have a 

r ight  to do, donit you, Eddls? 

D U N  MORGAN: I should think so, 

MR. DODGE: The p l a in t i f f  is in a tough position. 

JUDGE DONWORTH: I have a vague notton that I ham 

seen decisions where the trial cour t  in g r a t i n g  the mbtion 

nun obstante has said, HIf this judgment that I am now render- 

i n g  for  the defendant is ' reversed, then I gran t  a new trial." 

DEAN MORQAN: He can do .that a l l  right, Judge, but 

suppose the p la in t i f f  has not moved for a new trial, suppose 

the court has kept out some evidenoe, suppose that if that 

eviaenoe had gone in, he might have had a caee f o r  the Jury, 

an& the juage grants  Judgment notwithstanding. 

MR. DODGE: The error in r u l i n g  on the evidenoe woul 

be opened on .the p l a i n t i f f  s appeal. 

DmN MORGAN: Yes. But if the  p l a i n t i f f  l o ses  out  



on h i s  appeal b u t  has ground for a new trial, why ehouldnl t he 

have a r ight  t o  present It there? R 

JUDGE WNWORTH: The Judge can take care of that,  I 

think. I th ink  they do take o w e  ofethat by a proper order. 

JUDGE CLARK: The appellate o o w t  , you mean?. 

JUDC;E DONWORTH: The trial Judge. 

MR. DODGE: I don't see how the appellate oourt can 

take care of that ,  

THE CHAIRMAN: The time has gone b ~ i n - o u r  rules for 

making motion on the ground of newly disooversd evidence. When 

the oase gets  baak t o  the dietriot court ,  you are in trouble 

unless you have made it before it went up. 

MR. DODCTE: O f  aaurse, the plaintiff can waive his 

appeal and file an absolute motion for new trial. I think he 

should have the  r ight  t o  i n s i s t  on hie appeal, but conditional- 

ly t o  move f o r  a new trial. 

DEAN MORGAN: He has t o  make his motipn for a new 

trial within 10 days. 

MR. DODCIE: Within 10 days after the judgment i s  

DEAN MORGAN: Judgrnat notwithstanding, yes. 

MR. LEMANN: I)& you think it f s clear that when you 

get in the upper oourt  the pla int i f f  could not  eay to the 

appellate Judges, without having appealed or f i l ed  a motion 

below--I don .t see how he could aroes-appeal . The p l a i n t i f f  



wn.~Id appeal. Be would not be taking a aross-appeal becauee 

the defendant has gotten the judgment. When he gets t o  the 

court  of appeals, the plaintiff's lawyer says t o  the court ,  - 

"I t h ink  this case properly went to the  jury, and I don't 

think you ought t o  maintain this Judgment n. o . v. ; but if you 

should aispute me about .that,  I ca l l  your attention to the  faot 

t h a t  the record shows t h a t  I offered some evidence that the 

if you are going to a p s e  w i C h  the trial judge In his judgment 

n . o . v . ,  you ought t o  take notice of %he error  he committed in 

excluding evidence and you ought t o  send the case back for 

trial and reverse the judgment below.' 

The appellate cour t  might say, "ou didn't Bay any- 

th ing  to the trial c o u r t  about that. You 'didn't ask for a new 

You would reply, YC Ididnfi t aek for a new trial be- 

cause I wag taking an appeal; I wantea t o  stand an my verdict. 

I wantea t o  preserve my 

JUDGE DONWORTH: %uldngt the Reporter draw gome 

elast l o  clause? 

DEAN MORGAN: The p l a in t i f f  is appealing here, ie he3 

JUDGE DONWORTH: hula #you not draw a clause t o  the - 

effect that the appellate. o o u r t  shall have the power t o  deal 

with a matter affecting the Judgment or a motion for new trial 

as m y  be in accordance with jus t iae ,  or something of that ki 



JUDGE CLARK: You know, I think in generd that would 

be rather nice t o  .do, but that  is the th ing  we tried f o avoia, 

perhaps halfheartedly. We have avoided saying w h a t  an appel- 

l a te  eourt  could do, on the ground that these were d i s t r ia t  

court rules. You think we now should break over and give the 

appellate cou r t  direct advioe. 

MR. LEMANEI: Don't you think the appellate court  

w o a d  sendl the oase back if there was a manifest error an 

excluding evidence and would eay, we reverse the judgment 

n.0.v. and send the case back for  &W trial because the trial 

court oommi tt ed some error sn l 

JUDGE CLARK: I should have thought t ha t  the  appel- 

late court  -would haw power t o  do e i the r  way. 

DEAN MORGAN: Bitppose you have newly dieaovered evi- 

dence. 

MR.  LEMANN: Newly discovered evidenae would be more 

diif 3. cult , 

MR. DODGE: You remember that despite the exoluaion, 

wrungly, of evidenoe offered by the p l a i n t i f f ,  the jury has 

found f o r  the plaintiff , an8 the only question before the 

appellate court is whether upon the evidence Chat was i n t r o -  

duced that was a groper action by the trial csufrF----- ---- ---- --.. 

DEAN MORGAN: Yes, b u t  if you alreaay have assiwe8 

the other e r ro r ,  if tha t  was what kept you from going t o  the 

jury, abvlausly you oould dhow that emor had qn effeot upon 



the  result t h a t  the trial court reached, so it was a prejudicla 

error. You oould do that. However, the newly discovered evi- 

denoe i s  the thing that bothers me. Suppose it is newly d ie -  

coverea evi&ence, 

JUDGE DOBIE: You oan4t Bo that in the appellate 

MR. LEMANN: You would f i l e  an affidavit in the 

appellate court.  

. DEAN MORGAN : 1 don ' t t h ink  so. 

MR. LEMANN: Do the books show that any case of t M s  

sort has ever ariaen, gentlemen? 

JUDGE C W r  No. 

MR. LEMANN: No oase of this sort ever happene8. No 

p l a i n t i f f  ever got out of luck because 6f thie sad oomblaation 

of cfrctamstances, 

THE CHAIRMAN: Thle situation was possible l ong  be- 

fore these r u l e s  were adopte8, qnder any system for a judgment 

notwithstanding the verdict, from time immemorial, and I don' t 

remember having ever heard o f  a oase of that kind before. 

DEAN MORGAN: The English practice never had it, 80 

it l a  from the time the sCate legislatures began adopting 

judment notwithstanding t h e  verdict, not from time immemorial. 
I 

Under the common law ru l e ,  you could not get Judgment notwith- 

standing the  verdict,  o n l y  on new trial. 80, you aidn't have 

It in all those old oases* 



JUDGE CLABK: It would be a brave d i s t r i c t  juage now 

who would g r a n t  a Judgment notwithatanding the ver8iat.  It is 

a brave aistrict JuBge whu direots a verdict any more. 

THE CHAIRMAN: If a crase l i k e  t h i s  ever arose with 

t h i s  peculiar combination of oircumstanoee and the fellow who 

had the verdioC or ig ina l ly  in the d i s t r i c t  cour t  l o s t  it on a 

motion f o r  judgment notwithstanding the verdiat and at that 

stage of the cam, before taking hie appeal, files a- motion for 

new trial on the ground of newly diecovered evidence and made 

it aonait ional on his not winning his  appeal and asked the 

judge to l ay  it over u n t i l  it was aecided, if the &age refused 

to do that and would have nothing t o  do with it, and then if 

the appeal was taken t o  the o i r a u i t  o o ~ t  of appeals from the 

JaQgpent t h a t  had been ordered notwithstanding t h e  verdict ,  

if the appeal was l o s t  and he aouldnl t reinstate his verdict, 

ha oould say to the o l r cu i t ,  judges, I4Here, I had t h i s  other 

point ,  newly discovered evidenae, and made a motion t o  p a n t  

a new trial conditional upon my loslng t h l s  appeal, and the 

judge wouldnlt rule on it, bu t  it IB obvious that equity and 

Justioe require that he do so." 

. I have no doubt that the upper c o u r t  would say, "We 

w i l l  remand the oaee. We w i l l  affirm the Judgmant, subject' to 

consideration by the d i s t r i c t  court  of the motion that was made 

for a new trial." 

DEAN M U R W  : You -are going to g e t  that error in the 



reoord, you think,  assign an er ror  on the ref usa3 of the judge 

to pass upon the question? 

THE CNAIEWAN: Not an error. It isnit an error. 

DEAN MORGAN: Then, w h a t  is it? 

THE OHAIRMAN: B i q l y  show that 6 s i tuat ion exiets 

where the upper oou r t  could see that it would. be a miscarriage 

of j u s t t o e  not t o  make an order l i k e  that.  It is not an 

appealable error ,  but it is a situation whioh gives the oourt  

diploretion either to l e t  the judgment stand or to g r a n t  a new 

t I &unit t h ink  there would be any di f f i cu l ty  about 

that s o r t  of situation if a f e l low made that motion in the dis- 

t r i c t  o o u r t  before he took his appeal. If the dis tr ic t  judge 

aoted on i t  and accepted the idea, a l l  w e l l  and goo&. I? he 

didn't and the appeal went haywire, the appellant oouId,flay, 

" ~ o o k  at the f l x  I am in. I have a real ground for a new 

trial. I l a s t  my v e r d i c t .  Insteadof affirmingthejudgment' 

below, you should affirm it subject to the  condition that the 

district oour t  considers and denies the motion f o r  new trial 

on the ground of newly discovered evidence. 

They would do it, beyond question, because you know 

and I know of cases in the o i r o u i t  court of appeals where some 

suggestion has been made t o  the c i r o u i t  cour t ,  nothing in the 

appeal record at a l l ,  about  some newly discovered evidence 

having oome up, something o f  that kind that jus t ice  requires 

a new trial or consitieration by the  distriot  court ,  and the 



appellate court takes the b u l l  by the horns and remanas the 

case for fur ther  aotion. I don't see why we need to--- 

MR. LEIWIN: Spell I t  out .  

THE CXA~4A1?:  ---to cumber up t h i s  r u l e  with a very 

intricate problem that  it would require a ha l f  page t o  state. 

MR. LEEfANN: Might I ask you if the same problem 

might arise where the Judge does not l e t  the case go to the 

jury but directs verdiat f o r  the defendant at t he  close of all 

the evidenoe? If I lose on that ,  I may want a new trial. The 

same problem could ar ise ,  couldntt'it, in that situation 

without having a n,o.v. Judgment? 

THE DHAJlFlW: On newly tiiscovered evidence. 

DEAN MORGAN: Not except for newly tiiscovered evi-  

dence. That would be the only place. 

THE C H A m N :  He might on the pound  that evidence 

was wrongly exclude&. 

D U N  MORGAN: You would have %hat in reCora wh0 

you appealed on the directed verdiat.  

MR. L E W :  You would have in t h e  other case, too. 

DEAN NURUN:  You wouldn t on newly discovered evi- 

MR. L W N : ' .  A t  t h i s  juncture I am Just asking, 

cantt this same po in t  arise on a directed verdict as well as 
1 .  

in the  situation of a Juagment n.o.v.7 

DEAN MORGAN: Oh, yes, we have had appeal8 on that 



very o f ten  where there was a direoted verdict  and judgment on 

it. You have the assignment of error  in the directing of the 

verdiot an8 also in other things tha t  are in the record. Th& 

has happened of ten  enough. 

THE CHAIRMAN: Could t h a t  happen sxaotly the same? 

In the case you mention, the fel low who is the plaintiff never ' 

did g e t  a verdiot, so he hasnit anything to hang on to, dont% 

you see? I think the difference between the case you cite and 

this one i s  that the fellow who ie in t rouble ,  the p l a i n t i f f ,  

in the first case did geD the oerdiot and he wants to reinstate 

it, b u t  in the case you  peak of there never was a verdiot and 

there l a  nothing t o  reinstate. 

MR. DODC;E: He would prees'his  motion f i rs t ,  obvious- 

ly, and take his appeal up secondarily, but this other case is 

writ ten up here? I after this with a good deal of diffidence. 

Add to the r u l e  the foliowing: 

"When in any such Gase there is a motion f o r  a new 

trial and also a motion for judgment n . o . v . ,  the action of the 

d i s t r i c t  oowrt with respect to such motions, or e i the r  of them, 

shall not impair the power and r igh t  of an 3) appellate oourt t o  

which the case is carried to make such order in the  premisee 

with respect  t o  any of said motions as jus t ice  may require.  I' 



f latfootedly attempted to regulate the praotlce in the c i r o u i t  

cour t  of appeale. We have done it by innuendo and subterfuge 

by s ta t ing  t h a t  it shall no t  be necessary for  purposes of re- 

view to make certain directives. 

JUDGE DONWORTH: I guarde8 against  that. I say that 

this order shall not prevent t h e  appellate court from making 

suah order with respect t o  euch motions as just ioe  may require. 

Well, I don't argllg th is .  

THE OHAIRMAN: What is your pleasure, gentlemen? Do 

you want to try to doctor up this rule to cover t h i s  case? 

JUDGE DOBIE: I move that we 10% it stand. I believe 

it w i l l  oc6ur oniy once in twenty-five years, and we can't 

provide for everything. I am inclined t o  think t h a t  the appel- 

l a te  o o w t  w i l l  Bo what is r ight  there. 

MR. DODGZ: I don't think thia is something that 

ought t o  be left and not dealt with at a l l .  I dont t f ee l  at 

a l l  confident that the question never has ar isen .  I shouldni t 

f e e l  that conf idenoe unless there had been a thorough examina- 

t i o n  of the authorities on that point .  It i s  so obvious that 

not only the p l a i n t i f f  may not have failed t o  g e t  some evidence 

which he discovers shortly a f t e r  the trial, but through inad- 

vertence or other excusable neglect he has failea t o  gut in 

something that would bave oarried him t o  the jury, he ought 

t o  be allowed t o  preserve the r ight  t o  ask the aourC f o r  a new 

trial ,  if he is wrong in hia confident hel ief  t h a t  he was 



ent i t led  t o  go t o  the  J w y  as it stoo8. If t he  mere f i l i n g  of 

unjusf,'beaause you don't w a n t  another trlal unless it ie neoes 

sary. Perhaps there has been a long trl&, and the f a c t s  are 

SENATOR PEPPER: That  sounds t o  me l i k e  mighty good 

sense. guppose, in an appellate o o w t  hearing on an appeal by 

the p l a i n t i f f  from a judgment notwithstanding the verdict 

entered against him, the oour t  on appeal thinks that the action 

of 'the c o u r t  below in en te r ing  the judgment notwithstanding the 

verdict was erroneous and\ reverses, then t h e  plaint  i f f  has the 

verdict again; but suppose they are of the opinion t h a t  r e a l l y  

a r e  then, on account of the cordbtion in the  aistrict oourt ,  

powerless to order a new trial .  Isn't JuBge Donworth right in 

saying the th tng  t o  do is to put the reeord in the district 

court in such ehape that the appellate oourt would be free t o  

aecide ei ther  upon the mation n.0.v. or t o  direct  a new trial? 

MR. DODGE: Not t o '  direc t  a new trial,  but t o  send it 

BENATOR PEPPER: Yes, to send it b a k  t o  the court 

MR. DODGE: For rtctfon on that motion. 

SENATOR PEPPER: To en te r t a in  the  motion. 

THE DHAXFM4N: It a l l  presupposes that the plaintiff  



in the case we are dealing with gets the verdiat and loses on 

t h e  motion for judgment notwithstaniling the verdictt. It all 

presupgoses that before he takes h i s  appeal, he w i l l  make the  

motion f o r  a new t r ia l  in the case conditional upon his not  

succeeaing, and I think' he can do that anyway. Then the case 

goes up, and he loses his appeal. 8s oantt reinstate his 

verdiot, and then he y e l l a  and says, "1 made a motion for  new 

trial on newly aiscovered evidence t o  gave my rights fo r  an- 

other trial conditional upon my losing thia appeal, and it is 

s t i l l  pending in the district cour t ,  undlsposed of or wrongly 

dieposed of. You have the power t o  say whether there shall be 

judgment notwithstanding the verdiot or a new trial. In your 

discretion unaer the ciroumstanoes you may remand the base 

affirming the judgment that was renderea below, but subjeot t o  

the r igh t  of the district Judge to entertain and pass on thie 

motion for new trial on newly disclovere8 evidenoe, or finding 

error and p a n t i n g  a new trial." 

MR. DODGE: Do you think our present rule permits 

THE C H B W N :  I oantt think of a oirouit  court or 

any Judge on it that I see aroma here t h a t  would not take the 

b u l l  by the horns and say, I "We will do that. There is this 

motion down there. This man was put on the horns of a dilemma, 

and he saved h i e  r i g h t  as far as he could." 

JUDGE DOBIE: There is nothing in our rules f o r  him 



t o  make both those motions, is there? 

THE OHAIRMAN: The only  motion he makes below is a 

motion f o r  new t r ia l  condit ional  on l oa ing  his appeal. Our 

r u l e s  don't say specif ical ly  that you can't make a aonditional 

motion f o r  new trial. They say you can make a motion for  new 

JUDGE DONWORTH: I had supposed that  was unquestioned 

You can move f o r  directed verdict nun obstante and, in the 

alternative, if it is denied, f o r  a new trial. 

THE CWAmW: Yes, it does that, but this isnit that 

case. You are not moving for ra. direoteb verdict. You got the 

verdiot , an8 you l o s t  it on a motion for Judgneaent f o r  the other 

fellow. You want t o  appeal. You think you can reverse that 

order of J uagment notwithetanding the verdict an8 reinstate 

your verdiot, SO YOU won't have to have a new trial. 

JUDGE POMI~RTH: T h a t  is true. 

head, "Maybe I w i l l  l o s e  on my appeal on the record, but then 

I can easily get a new trial on newly disoovered evidenoe, whio 

w i l l  make an en t i r e ly  different case the next time in my favor, 

if I can only get it. He wonders h o w  he can get it and. take 

an appeal. It may be t h a t  he ought t o  be required t o  demand a 

new trial unconditionally and to forego his *r igh t  t o  appeal, 

and not ,play fast and loose,  ooming and going. We a l l  seem 

t o  think that maybb he ought t o  have the r i gh t  td try to save 



his  verdict on appeal and then get his motion f o r  a new trial 

considered if he is e n t i t l e d  t o  one, 

.BENAMR PEPPER: The virtue of your suggestion l i e s  

in the  condi t ional  quality of the  motion for  the new trial. 

THE OHAIRMBN: Yes. The only question in my mind is 

whether the rules forbid h i s  making such a motion. I dons t 

think they do. 

SEHATUR PEPPER: That does seem to be the  apprehen- 

sion, doesn't it? 

THE CHAIRMAN: That the ru les  forbid  It. 

SENATOR PEPPER: This bar association or whoever it 

i s  seems to see in the rule something inoonsistent with the 

common-sense course that you an9 Mr. Dodge relate.  

THE CHAIRMAN: They seem t o  f ee l  that a fellow could 

not possibly make such a motion f o r  new trial conditional ont 

the Judgment notwithstanding being set  aside on appeal. I 

st i l l  think there is nothing to forbid an appellate court from 

injecting f t se l f  i n to  the s i tuat ion on that record, if such a 

motion had been made, affirming the judgment below, t he  judg- 

ment notwithstanding the verdict, but subject t o  or aonditioned 

on the r i g h t  of the aietriot cour t  t o  consider and pass on the 

motion for new trlal. 

DEAN MORGAN: But that motion, aocording t o  our r u l e e  

muet be made within 10 day& On nWly dis~overed eviaenob it 

can be made within a year, can 1% not? 



m. DODGE; Six months, 

D M  MORGAN: Any motion for new t r ia l  on the ground 

of newly discovered evidenoe can be made within a year, can t 

THE CHAIRMAN: But the appeal has Cc be taken in 30 

DEAN MORGAN: I am t a lk ing  about a ease where he 

doeen It have the newly disclovered evidence within the 30 8ays. 

THE €%AITPIAN: He has t o  have it within 10 daye in 

order t o  make a motion. If he doesn' t have the newly dieoovere 

evidenoe u n t i l  after be lnas taken his  appeal, there is no 

point t o  th is  at all, because then he can take his appeal, and 

DEAN MORGAN [Interposing] : Then it oome s back, and 

a judgment is entered a h e r  the appeal. 

THE C H A I W N :  It I s  one of those Judgments on which 

r e l i e f  can be granted t o  ,him unaer 60(b) f o r  newly disoovered 

evidence not  discovered within the 10 ciay~ required by the 

motion rule. The fact t h a t  the judgment was affirmed by the 

appellate court --- 
DEAN MORWIAN: That doesn't make any difference. 

DEAN MORGAN : I auppoee that is true. 

THE CHAXRWN: Of course, the whole case tha t  we a r e  







THE C);IAUIEUM: I should t h l a  not. 

DEAN MORGAN: Suppose that a year elapses before the 

affirming Judgment comes down. You have nno conditional motion 

for a new trial then, and you oan8t make another one. You can 

imagine all sorts of oases if you just let your imagination run 

THE DHAIRMAN: I should think the one-year period in 

Rule 60 would run from the b t e  of the mandate confirming. I 

shoula think it ought to. 

DEAN MORGAN: You think the judgment would not be 

f i n e l  whlle it was on appeal? 

THE C H A m N :  .It says, "The motion shall be made 

within a reasonable time, but in no ' case more than one year 

after the  judgment, oraer, or groceeaing was entered or taken. 

It might mean the date of i t s  orlginal entry, and it might 

mean the date it was affirmed. 

MR. LEMNN: It would mean the original entry. 

THE @LAIRMAN: I don't want t o  take any more of your 

tlrne on th i s .  

MR. LEUNM: Why not leave it t o  the Reporter t o  

draft a provision t o  oover it? 

THE CKAIRMAN: Bpeaking of tampering with the rules, 

there is not any more remote possibility in any consideration 

than that which we have here. 

MR. L E M :  I would agree with that l a a t  suggestion. 

On the ather hand, if anybody thinks tha t  the  thing i a  very 
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against whom an appeal f r o m  a motion n.0.v.  has been decided 

from pressing a con8itlonal motion f o r  a new t r ial ,"  it seems 

to me it would be in pret ty  good shape, and I don't see why 

t h a t  isnl t safe. 

THE CHAIRMAN: Another way of doing it would be to 

go back to your motion f o r  new tr ial  r u l e  and to say, in aBd1- 

tion t o  w h a t  you have there, "A motion f o r  new trial may also 

SENATOR PEPPER: "pending an appeal". 

THE CHAIRMAN : It--by a person who has an appeal pend- 

ing*,  aesoribing the  situation; "by a pereon w h o  has had a 

verdict in his favor s e t  aside". 

JUDGE DONWORTH: Is there anything in this?  q~n any 

aation where a motion f o r  directed verdiot or f o r  judgment 

n.0.v.  is made, either par ty  may make in the d i s t r i c t  cour t  a 

aonaitional motion for new trlal conditioned upon the aot ion 

of the  t r ia l  court  or an appellate court adverse t o  the party 

making such oonditional motion with respect thereto. fl 

THE aUIRMAN: That comes oloser  t o  it thari anything 

I have heard yet.  

JUDGE DUNWORTH : Re ape a t  f u l l y  submit Ced f 

THE OHAIRMAN: Would that  go on the motion f o r  new 

t r ia l  r u l e  or in t h i s  seat ion here? 

JUDGE DONWORTH: That would be a matter of working 
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SENATOR PPPEB: 1% is conformable with the Chair- 

man's sugges t ion  that  it be an additional provialon in oonnec- 

t i o n  with the motion f o r  new t r ia l .  

JUDGE DONWORTH: I w i l l  hand thls in in its present 

rough draft, if desired, to u t i l i z e .  It may be reworded, of 

eouree, but I w i l l  read it again 

[Judge Donworth rereaa the euggested provia1on.J 

SENATOR PEPPER: I move that the suggestion of JuBge 

Donworth be accepted in principle and referrea ta  the Reporter 

with the request that it be embodied ei ther  in the  r u l e  now 

under discussion, R u l e  50, or as an addi t ional  provision in the 

case of motions f o r  new trial. 

DEAN NORMN: I seoond the motion. 

THE CHAIEUAN: Upon further re f lec t ion ,  I feel myself 

that my suggestion about p u t t i n g  it in the new trial provision 

would be a mistake. It would f i t  in bet ter  and be more in- 

t e l l i g ib l e  if added to Rule 50. The Reporter can use his Judg- 

ment about submi t t ing  a minor r e v i s ~ o n .  

SENATOR PEPPER : surely.  

' MR. DODGE: I think it ought t o  be in Rule 50, pla in -  

ly. We have a whole parawaph on that question there now. 

THE CIHAIRUN: That is what I t b u g h t .  

[The motion was put to a vote and carried, Judge 

Dobie and Mr. Lemann dissenting. 1 

MR.-LENANPI: . While we are on this great d i f f i c u l t y  



that the  Ghioaga Bar Association suggests in t h i s  r u l e ,  the 

Reporter says we have voted this tiown before, too.  He says we 

have previously voted down the suggestion we have just voted up 

DEAN MORGAN: We haven't ever considered t h i s  sug- 

MR. LEIUNN: This was another .suggestion, the one we 

DEAN MORGAN: I dontt th ink we have ever considered 

thoroughly the one we just voted on. 

MR. LEMANN: I thought the Reporter thought we .had. 

JUDGE CLARK: I guess t h a t  is r i g h t .  f had the  sum- 

. mary statement beforehand. I don't think we disouseed it in a 

MR. LEMANN: Now they come in with a point whioh the 

Reporter aleo sws we have given consiaerable thought to, tha t  

standing the fact  that you failed t o  move fur  direoted verdict 

They say we are t r y i n g  to iron out a11 the technioalities. 

A fellow might overLook moving for a aireoted verdict, and t h a  

ought not to preclude him from moving for judgment n. o .v. 

'lye a r e  s t r o n g l y  of the opinion t h a t  the r ight  of a 

party t o  move to set aside the verdict and f o r  en t ry  of judg- 

ment notwithstaqding the verdict should not be oonditioned upa 

his having made a motion fo r  direoted verdic t  at the olose of 



a l l  the evidenoe. It 1 s  ooncreived that the Advisory Committee 

of the  Supreme Court b f  t h e  United Sta tes  is making di l igent  

e f f o r t  t o  eliminate from the rules as many t e o h n i o d i t i e s  as 

possible. It appears to us that if the evidencle ie so fnsuff l -  

cient  that it w i l l  not sustain a verdiot, r e l i e f  upon t h r r t  

ground should be available t o  the party against whom verdict is 

rendered, irrespective of whether he made a motion f o r  directed 

verdict prlor to the submission of the case to the  jury, To 

the extent possible,  every opportunity should be afforded by 

the r u l e e  t o  correot e r r o r s  o f  the t r ia l  court  in that court." 

THE DKAIRMAN: Monte, a fellow eits t ight  in court 

and sees his adversary rest h i e  oaae and go to the jury wi th  a 

teclhnioal hole in h i s  evidence. and says nothing, and the 

verdict @ ; o m  for h i s  adverswy. Then, after the jury is dis-  

charged, he comes in and moves for  a judgment notwithstanding 

the veraict on account of this hole in the  evidence. if he 

had made hie motion f o r  direoted verdict before the jury was 

discharged, he would have been bound to disclose t o  the c o u r t  

what the defeot in the  proof was, and it would have been cop- 

rected Immediately. This is just  a trap for an unwary fellow 

to g e t  oaught. He makes a s l i p ,  forge ts  some item of proof in 

h i s  caee, and the fellow on the other  side sits tight and says 

nothing. He gets  his verdict all r igh t ,  b u t  the next day he is 

faced with a motion f o r  Juagment notwithstanding the veraiot, 

whiah is well founded. 



DEAN MORGAN: But  all he would get  is a new trlal, 

because the oour t  won't p a n t  judgment n.0.v.  on that.  

THE CHAIRPIAN: Mybe you are r igh t .  

DEAN MORGAN: That is what they a l l  say, 

THE CHAIRMAN: Why tamper with the Blocturn case and 

the Redman case? 

trap. 1 have two oases in mind where that was done. 

JUDGE DONWORTH: Did they get a new trial? 

THE CHAIRMAN: I agree to your point. I am raising 

another one now, and that ' i s  the quest ion o f  whehetlier you come 

under the Slooum and Redman oases if you even go to the trouble 

of making a motion for directed veraict. 

DEAN MORCUIN: T b t  .may be going fu r ther .  Yes, I see. 

They nay very well b o o k  us on that. 

THE CHAIRMAN: T h a t  is something new en t i re ly .  T b t  

is giving a juagment by cour t  decision in a jury case where you 

haven t had-- 

DEAN MORGAN CInterposingj: That is r i g h t .  You have 

DEAN MORGAN: I guese we had b e t t e r  make haste slowly 

on t h i a  one, 

THE CHAI#E3WN: We have thrown that overboard anyway. 

DEAN MORGAN: I know, but you don't t h r o w  over the 



seventh Amendment. All you are throwing over i s  just the 

f i c t i o n  in the  Redmn ease. 

THE C H A W A N :  Is t h e ~ e  anything more under 501 

JUDGE CLARK: Y e s ,  if you w i l l  turn t o  page 63 of the 

o r i g i n a l  summary. A t  the top of the page PIP. LongsBorf raises 

some question about using the words "revereal on appeal", and 

so on, on the grotma that it is a "dangerous venture i n t o  

appellate jurisdictionn. I am going t o  pass that unless  there 

is some question an& go down t o  Mr. Youngquistts suggestions. 

Mr. Youngquiet4s first suggestion ie t o  omit the 

words "as an alternative". I th ink we should reCain those. 

They may not be abso lu te i~  necessary, but I tb ink  that they 

are descriptive. We have conside~ed that before. 

THE CHAIRMAN: I t h ink  that the  s t a t e  statutes say 

"A motion for new trial in the alternative may be Joined with 

a motion for judgment." I think your verbiage is all right. 

JUDClE CLARK: The o r ig ina l  rule, line 32, saia Hin 

the alternative", 

In l i n e  53 Mr. Youngquist suggests substituting 

f o r  fldecline". I donlt care about  that. 

DEAN MORGAN: Will you t e l l  me what is the differenoe 

TRE CHBXRMAN: No, 

JUDGE- OLARK : I don t know. 

DEAN MORGAN: zf you donit know, does Youngquist know 

JUDGE CLARK: Presumably. 



THE CHA'IRMAN: Line 53 on page 55 of our printed pre- 

l iminary draft. There is nothlng in that. 

JUDGE FECLARI: In l i n e s  54 t o  55, he suggests eubsti-  

t u t i n g  "order ing  that  it be grantea or that it be denied" f o r  

the proposed words "determining whether it shoula be granted* 

We do not reoommend this change. If it were made, the word 

*ccondltionally%ould have t o  preebde the word "ordering". 

If you have gotten past that,  then we'oome t o  one of 

which we approve. , 

THE C H A I W N :  Whioh is that? 

JUDGE CLARK: That ie the last  one, which begins at 

the bottom of the page. It is just  a change in wording. 

DEAN MORGAN: He switohed a plpase so that you don't 
& .  

sp l i t  your verb. 

JUDGE CLARK: "In oase the  d i e t r i o t  c o u r t  has refused 

to rule upon the motion for a new tr ial  when p a n t i n g  the mo- 

tion f o r  judgment and the judgment is reversed on appeal, the 

aistriot  cou r t  ahall then dispose", and so on. 

D U N  MORGAN: I th ink that reads more smoothly. 

THE CHAIRMAN: I have a note here in penai l ,  in my 

own handwriting, and I don' t know what it means. *use the 

word !refrain8 from r u l i n g  upon a motion." Is there anyshing 

in I t? I canit remember now why I did it. 

JUDGE GLARE: Maybe that was a substitute f o r  "de- 

cline" or "refuse". 



THE C H A I W N :  I think it was. I diBngt l i k e  "ref use' 

any better  than  "decline#i, and I thought "*efrainH aovered both 

refusal  and jugt an ignoring o f  the ac t ion ,  no a c t i o n  at al l .  

JUDGE DUWBXE: He does nothing at a l l .  He refrains, 

but he doesnit deciine. 

TEE CHADWAN: But he refrains from granting if he 

makes ap o r d e ~ .  

JUDW WBIE : *refrain1' l e  a broader word. If he 

does nothing at all, you canlt say that he declines, but he 

does refrain from passlng. 

THE CI~ALRMAN: That  is whJr I thought t4re f~a in"  would 

be be t t e r  than "declinen or "refuse". ' 

JUDGE'DO~IE: 'I am incl ined t o  think that is better. 

 HE CHAIWN: That i s  what struok me as I Jotted it 

down In pencil at the  bottom of the  page. Do you think that is 

worth while? I am glad t o  be told what I had in mind. " ~ f  

the d i s t r i c t  oourt , when granting the motion for  Judgment' re- 

frains from r u l i n g  upon the motion f o r  a new triala. 

JUDGE C L A M :  Shouldn' t t h a t  be axso made in line 53$ 

too? The wora QeolineH is used them. 

JUDGE DOBIE: I th ink  it ought to be uniform. I 

seeond that. 

JUDGE CLARK: I thipk it is all right. I suggest 

that "refrain from ruling" be used in 53 and also that the 

provision at the end be modified, l i n e  69, but taking the rest 



of Mr. Youngquistgs suggestion a s  t o  68 t o  73 involving the 

reversal  of the clauses, 

JUDGE' DOBIE: "In oase the distriot aourt has re- 

frained from ruling upon the motion for  a new trial  when 

grant ing the motion f o r  judgment and the JuQment is reversed 

JUDGE CLARK: That wo~3.d be it. 

JUDGE DOBIE: I make that motion to br ing it before 

MR. DODGE: What do you substitute for "decline t o  

THE CHAIRMAN: "refrain from r u l i n g H .  

BENATORPEPPER: u ~ e s i e t s  the temptation to ruleii. 

THE CHAIRMAN: 'Thst is t rue ,  too. 

THE CHAIRMAN: What a r e  we up to?  R u l e  521 There is 

nothing on 51, is there? " 

JUDGE CLARK: No. They are s t i l l  against having 

findings. It l e  said to be a r e l i c  of stage ooaeh days. A 

man writing-in the Amerioan Bar Association Journal says Chat. 

The Chioago B a r  A~sooiation and others object. I don't real ly  

t h i n k  there is anything new here. 

Tm CHAIRMAN: We thresh& t h a t  a l l  out at the last 

two meetings. W e 7  have been unanimous on th i s  thing alma~lt as 



JUDGE DOBIE: He can put them in the opinion. 

JUDGE CLARK: There is a gentleman from Boston who 

wants t o  substitute Nprima facie," f o r  ticlearly erroneous". He 

wrote  at some length, citing a statute in Massachueetts on that 

I don' t know whether he is doing any more than submitting it 

t o  Mr. & i n n e l l  s Massaohusette Q u a r t e r l y  or w h a t .  He had 

eubmitted it, 

JUDGE DOBIE: "o lea r ly  erroneousH is a stookgphrase . 
I t h inkwe ' ehou ld  leave it. It is a term of art,  don't you 

THE CHAIRM#N: It is taken from a long series of 

Supreme Court deoisiona. 

JUDGE DOBIE: That is why I think you had better 

JUDGE CLARIC: As a matter of fact, I was a l i t t l e  s u r  

prised. This gentleman wrote a long artigle in the  Boston 

University Law Review and critioieed various things t h a t  I and 

others have written. I thought he was going to make a s t h t l i n  

change* Then he came out with only t h i s  change to make it 

"prima faciea. That wou18nit have any effeot on the aotual 

, MR. DODGE: He cited a six-page statute which dZ8ngt 

seem t o  bear on your question at all. 

etridenoe, anyhow? That is what I would l i k e  t o  knm. 



EIR. DODGE: Has th is  rule caused any t r o u b l e  with 

t he  district  judges? Have they ralsed any points- about it? 

THE CHAIRMAN: Theg kick about having to make finding 

JUDGE DOBIE: A lot; of them have kicked about that. 

They have said that if they have an opinion, it wasn't neces- 

sary t o  have findings, too. Frank Cdfey was very s t rong on 

JUDGE CLARK: The aistriat Judges bunat l i k e  it. I 

th ink they - l i k e  our modi?icat ion. Ow? modif %cat ion Beeme t o  ' 

give them a l i t t l e  help. It doesn't go as f a  as they would 

l i k e  t o  but we do say that they can put t h e i r  f indings  in 

the l r  opinion. 

JUDGE DOBIE: And need not designate them as such. 

J U ~ C ~ E  CLARK: Yes. Theg think t h a t  is helpful.  

the country where they have been used t o  make f indings think 

it is a l l  r i g h t ,  and the lawyers think it is all right ,  don't 

THE OHAIRMAN: Oh, yes. 

DEAN MORGAN: New York doesnit l i k e  it because they 

have not been making f inaingk in the federal court, have they.? 

JUDGE CLARK: Yes. Undsr'the Gonlormity Aot  they 

had a whole l o t  of ' state rules about f indlngs. We have a bad 

system in New York. 

m. LEMANN: This language, "may be incorporated as 



a par t  of the opinion1i, in l i n e  19, m i l e  me wonaer if it was 

a very happy expression where the findings and concllusions are 

in the opinion.  I usually use the expression, "inoorporated 

herein and made a'part hereof", when I am talking about some- 

th ing that 1s not in the f i r s t  document but whioh w i l l  appear 

by reference. 

JUDGE DOBIE: You think "includedH I s  better? 

MR. LEMANN: The other ddownent 3.8 *incorporated 

herein and made a part hereof by reference", .I wonder if that 

is a very happy expression when w h a t  you a r e  r k a l l y  ta lking 

about is t h a t  you oan gXean the trial judge's f indinge and 

oonclusions from the opinion. That is what you really mean. 

DEAN MORGAN: May be made a part of the  opinion, 

THE CKAIRMkN: You mean it is not necessary to aepa- 

rate them and label  them as f indings of faot. and stiak them in 

the opinion,  but they may be scrambled with the opinion. 

MR. LEMANN: I unaergtood tha t  was what same of the 

oasee had held, that-the opinion might stand as f indings and 

conclusions. I think there are  a number of cases so holding. 

If you read the opinion, you can see very olearly w h a t  the 

trial Judge found as the facts and as the l a w .  He doesn't 

have t o  say stylistically, "I make the following' f indings of 

fact: 3, 2; 3 ,  and 4.' 

THE C H A ~ :  How would you suggest that  this be 

worded so as to avola the' conoluslon tha t  he has t o  be 



stylistic abotlC it? nIf an opinion or memorandum of decision 

is f i l ed ,  the findings of fact and conclusions of . lawti .  

MR. LEMANN: "may appear from the opinion o r  memo- 

randum." *It w i l l  be suff ic ient ,  if an opin ion  or memorandum 

of decision is f i l ed ,  that the findings of facll; and conclusions 

of l a w  appear 'from a reading of the opinion or memorandum. * 
MR. DODGE: How about Mr. Morgan's suggestion, "may 

be made a p a r t  of"? 

DEAN MORUW : " may be made as a part of * . 
MR. LEUNN:, That st i l l  might be open t d  the  point 

that you have to label  them as such, and I understood we were 

sanctioning t h e  praotioe that you don't have t o  label them as 

JUDCIE DOBIE: We held the other way in that Carter 

back because them were no formal findings o f  faot. I wrote 

the  opinion in that case. 

JUDGE CLARK: I dont% know that we have of ten  gone 

so far as to say that a mere opinion alone woula be a eubeti- 

tu te  fo r  findings. I would be perfect ly  w i l l i n g  t o  do it, but 

that is a thing that-we have rather balked at so far, on the 

theory that the Bupreme Court hasnit gone that far. We have 

been creeping up on it. We o m  t r y  it airect ly.  Ano~her 

expression might be "shall be embodied in". 



used the word ninaorporated", which means .'emboaied in". 

THE CHAIRMAN: q~f  an opinion or memorandum of Be- 

cision is f i l e d ,  it m y  contain the findings of faot  and con- 

clusions of l a w . "  
I 

MR. LEMANN: To make it plain that this  is w h a t  we 

want t o  permit, I woulc% say t o  change l i n e s  17 t o  20 to read 

as follows: nIf an opin ion  or memorandum of decision is f i led ,  

it is suffioient that  the f indings of fact and oonolusions of 

law appear therefrom" or "therein. li 

- JUDGE CLARR: I think tht;t ia a good idea, bu t  I 

really think that is going somewhat fur ther  than we have gone 

here. If" we do it openly and avowedly, maybe it ia O.K.  

THE CHAXRW:  Is it your interpretation of the 

draft now t h a t  if 'you use'  t h i s  method of putting the finaiings 

of fact and conclusions of Law in the opinion,  you have got to 

s t a t e  formally in your opinion, "I find the facts  t o  be so, and 

my conoluei9ns of law are thue an8 so, "or can the cow% e 

discussion of the  l a w  and h i s  opinion on the faots al l  be woven 

together? Which Bo you mean? 

JUDGE CLARK: I ha8 supposed technically it was the 

former. I use the  word ntechnically" becausie I think perhaps 

we ha8 a iittie hope that nobody woula kick if i t  were only 
\ 

the latter, but if you were rea l ly  following the rule, YOU 

were still doing the former. 

THE C H A I W N :  T h a t  is no advantage over what our 



present r u l e  is. If you have to draw formal f i n d i n g s  of fact  

and conclusions of - l a w  in writing the opinion, embodying the 

findings of fact and conolusions of l a w  doesn't r e l i eve  the 

JUDGE DOBIE: I Chink the rule ought t o  be very 

generous, if you can get'rid of that technical term. You 

don't have t o  label  them,  his is a f ind ing  of fact," and 

t4This is a oonclusion of  l a w , "  but the appellate oour t  reading 

the memorandum opinion can glean from that'the easen'cial find- 

to be enough. I am satisfied that is what the alstriot judges 

DEAN MORGAN: Isnl t that going back to the old prac- 

t i ce?  Didnl t they always have t o  have that much? 

JUDGE CLARK: I was Just going to..eay,-you under- 

stand I would be @;lad to'get rid of the f indings,  but as I 

underatand the Inters tate  Cirouit  ease, whiah i s  the one they 

balked on, at about  301 U. 9., it was just a case of an 

opinion containing what could be @;leaned as findings, and they 

said it was insufficient.  

MR. LEMANN: What do these cases'say? We ought to 

look a% the cases that you have cited on page 59. 

SENATOR PEPPER : I have seen a good many opinions 

which were so sk i l l fu lLy  written that you could not  t e l l  Just  

what the conclusions of fact were upon whioh the court was 
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They just take it f o r  grantea. They haven't made any kick 

about  t h i s  proposal t o  embody them in the opinion. 

JUDGE DQBIE: Some of them are very elaborate. I 

know that in one pa ten t  case there were seventy-nine. In that  

Proctor Gamble case there was a flock of them, you may re- 

member, General. We had an aamiralty ease in which the judge 

was siok, in very bad shape, and the prootor for the l ibelant  

who won before him drew these findings, which were very 

exhaustive and very binding. The judge j u s t  signed them with- 

out a word. He never would have done that in an opinion. 

JUDGE CLARK: Of course, we get that r igh t  along. 

We g e t  thebe l o n g  findings that t h e  lawyers have drawn up. 

JUDGE DOBIE: A l o t  of it is no~easential. 

DEAN MORGAV: Of course, the findings rea l ly  ought 

t o  ctover on ly  the ultimate facts. They ought not t o  cover 

JUDCIE DOBIE: Chaxlie, in your circuit  do the lawyers 

usual ly  draw them, or do the j ~ages?  

JUDGE CLARK: Yes. Of oburse, we have complained 

rather s t rongly  a b u t  it. S~me d i s t r i o t  judges work hard now, 

an8 occasionaly they do t he i r  o m .  Judge Leibell, f o r  example, 

works very consis tent ly .  

JUDGE DOBIE: I know that in one case you o r l t i o i z e d  

the practice of having the lawyers d r a w  them and the judge 

just approve them. 



JUDGE CLARK: I know. Now we have given a chance f o r  

the opposing lawyer to object t o  the f indings  as being nothing 

but the lawyeria argument. We had one we were struggling with 

the  other day where Juage Knox just took  the  lawyer s s ta te -  

JUDGE DOBIE: Sometimes the district judge8 have 

asked me w h a t  is t h e  difference between f i n d i n g s  of fact  and 

conclusions of law. It does impose a heavy burden to define 

the line between them. I think if they have the stuff in the 

opinion, that is al l  you'need. 

MR. L m N N :  My only real  point  was to make it pla in  

what we mean by thie language. If you use the word l 'lncor- 

pupatedN, as he does in the rule-and in the note, I would say 

that in ordinary language that word fllncorporatedll would simply 

mean that you inolude. 

THE: CHAlRlt4M: You acramble them. 

MR. LEXMN: No. I would have safd-- 

THE CKAIRMAN [Interposing] : You a p e e  with the 

Reporter, then, that all'he has done, inetead of having a 

separate document, is to have the findings and. conolusions 

stuck in bodily a s  a seo t ion  of the opinion. 

MR. LEMANN: Whioh means nothing, if tha t  is a l l  he 

has done, you see, and yet ,  taking the  Eng l i sh  language as I 

uneerstand it, I would say that that is a l l  he has done, an8 

that is nothing. If he meant to go beyond that, I think the 



language i s not clear. 

DEAN MORGAN: What does flinoorporateda mean? It 

means made a part; of the body of what you are talking about. 

MR. DODGE: The worda are not "inoorporated by refer- 

enoeH, b u t  "incorporated". 

D U N  MUROAN: If you are talklng about incorporation 

by reference, what  does *by reference" mean? Why do you put 

"by reference 'I in7 

JUDGE MDOBIE: That  is a separate document, too. 

DEAN MORGAN: %t aoesn't mean that he has t o  label  

them as f indings of f a c t  or concLusione of law. If he gives an 

opinion in which he has the f indings of fact and oonolueions of 

law s e t  ou t ,  it doesn't make any difference whether they a r e  

s e t  out  in ordinary manner or not. 

MR. LEMANN: You don't think if you had J u s t  a change 

in verbiage it would make it any plainer? 

MR. DOD(IE: Read it again. The way you had it, I 

thought it was very good. 

SENATOR PEPPER: If that i s  t rue ,  I think it should 

appear, instead of ae a separate statepent at tee end of the 

rule,  embodied in the first sentence of (a) : "he o o w t ,  

e i the r  in a separate document or in the course of a memorandum 

opinion, shall find the facts epeclally and state  eeparately 

i t s  conclusions of law thereon". . e 

DEAN MURaAN: That is a l l  r i g h t ,  yea. 
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SENATOR PEPPER: A l l  that would bean would be simply 

that you didnt t have to  have a separate tboument, but an 

opinion might be made t o  serve the same purpose if the-findlngs 

were speoif  i ca l ly  state8. 

JUDCFE CILARK: You may reca l l  that I t r ied  to g e t  you 

to aaopt, and-you did temporarily, a requirement tha t  the find- 

ings must be made with the opinion. 

SERATOR PEPPER : Yes. 

JUDGE CLARK: I s t i l l  thlnk that is a good iaea. 

There were k e r t a i n  juages who protested rather strongly,  and 

we have aeoided it was perhaps a l i t t l e  too hard to t r y  to make 

them do it. That would g e t  r i d  of t h i s  businese of t;&ing the 

lawyer1 s statement. 

THE CHA-N: What would you l i k e ?  

SNATOR'PEPPER: Just t o  bring it up, I w i l l  move 
I 

t h a t , i n  l i e u  of the matter ln i ta l i c s  on page 59'0f' the pam- 

phlet,  (a) be so modified that it w i l l  read: 

"In fill  ac t ions  tried upon the facts without a jury, 

or with an advisory jury,  the cour t ,  e i ther  in a separate 8oau- 

ment or in the oourse of a memorandum opinion, shall find the 

facts specially and state separately i t s  c o ~ c l u s i o n s  of l a w  

JUDGE DOBIE: I donit l i k e  that word "separatelyfi. 

DEAN MORGAN: Leave out "separatelyi'. 

MR. LEMANN: I w i l l  offer as a sube6itute that l i n e a  



17 t o  20 be changed to read as follows: 

"If an opinion or memorandum of decision is f i l ed ,  

I t  will be suf f io ient  if the f indings of fact aria conolusions 

of l a w  appear from a readlng of the ~pi r i ion  or memorandum. 

BENATOR PEPPER: I withdraw my motion. 

JUDGE DOBIE: "appear upon a readingN or "as a partt8? 

M R .  L W N f i :  therein." That is w h a t  I think 

we mean t o  do. 

JUDGE DOBTE: 3 w i l l  second that. 

JUDGE CLARK: 3 am oe r t a in ly  w i l l i n g  to do it. I 

th ink  that tha t  is agains t  the Interstate O i r o u i t  ease, which I 

think is a l l  r igh t .  Judge Caffey fume at'the mouth at the 

thought of tha t  case. 

MR. LEMANN: 1s t h a t  cited in your note here? 

JUDGE CLARK? 'I think we kept very. quiet about it. 

THE CfIAfRMAN: This is what we think ought t o  be 

done, and if anybody kickg about it, e x ~ e p t  the Supreme Court 

of the United States (if they dont t Like it, they can s t ick  

t o  the present system), that  is all right with us. 

DEAN MORGAN: I s t i l l  think you want the district 

judge t o  do a job, and t o  do a job r ight  he'ought t o  make 

separate findings of fact and conclusion8 of law. 

THE CHAIRMAN: I have f e l t  t h a t  al l  along. 

DEAN MORGAN: ~therwise ,  he acts jus t  on a hunoh like 

a jury, an8 then when he comes t o  draw hie findings he t r i e s  t o  



make them conform to his hunch. 

THE CHAIRMAN: This system has worked well f o r  three- 

quarters of a century. 

JUDGE DDOBSE: Nr, Lemannis motion is before us. I 

THE OHAIRMAN: D i d  we pass that motion? Mr. Lemannls 

draft is up f o r  action. 

[The motion was put to a vote and oarried.1 

SENATOR PEPPER: That is all right with the Reporter,  

JUDGE CLARK: Yes, I t h i n k  so. We ought to face the 

f a o t  tha t  we a r e  making the difference, b u t  I think it is a l l  

DEAN MORGAN: I want t o  vote  "No1' on that last  one. 

Reporter, he says that while he is sympathetic, he doesn't 

indulge in any active suggestion. 

JUDGE GLARK: That 18 r ight .  Mr. Lemann hae indulge 

in the  active suggestion. 

THE DHAIRMAN: Are we up t o  53? 

J U D G E  CLARK: On 53(c) we have Mr. Tower, a gentle 

from Milwaukee, a very nioe fellow and very persistent, who 

thinks we aan do something f o r  the patent bar people. He 

represents the patent group, and they are hoping to simplify 

the l a w  of infringement somewhat, whl~h of course 3.8 a very 



desirable thing. He propoaes an amendment to 53(c). He has 

other ideas in mind, but the Gther ideas a re  mainly by statul;e. 

He proposes the fol lowing amendment t o  53(c) :  

I1A master to whom is referred an aooounting to 

a patent shall n o t  extend the accounting t o  any act of in- 

fringement t ha t  the court has not determined shall be included 

in the  accounting." 

Mr. !tower e t a t e s  that under the present prdcedwre 

(citing oaerea) a master is not obligated to l i m i t  the aoaount- 

i n g  t o  the devices which the  ocuurt found to.  be an infringement, 

b u t  may extend the accounting to new devices which the o a w t  

d i d  not consider. This, he says, resul ts  in prolonging the 

prooeedings and increasing expenae s. 

THE C H A m N :  I don't believe that. I won't until 

3: rea-d the cases. 

DEAN HUR(ZAN: I don't either.  If I were judge; he 

certainly would not get pay for time he spent on that. 

JUDGE DOBIE: I thought he always had t o  keep wiehin 

the  reference. I never heard o f  that praatioe,  C b ~ l i e ,  did 

THE CHAIRMAN: I don' t believe there is a l ine of 

cases t h a t  does that sort-of thing. 

JUDGE DOBIE: Of course, there a r e  a l o t  of oases 

that show how far he should go and what he should consider. 



We had tha t  in the Coca Cola case, b u t  that is a different  one. 

JUDGE CLARK: He is very persist 'ent .  

THE CKA-N: Who has read the cases? bJho w i l . 1  

verify the f a c t  t h a t  after Judgment on the merits has been 

entered in a patent  oase, and claims so-and-so a r e  i n f r i n g e d  by 

cer ta in  devices, on which there is t o  be an accounting, the 

master may then extend the accounting to other devices? 

JUDGE CLARK: That is what be says in h i s  l e t t e r  of 

April  26, 1945. 

"he proposed amendment has f o r  i t e  purpoee to expe- 

d i t e  the proceeaings in accountings fo r  recovery in s u i t s  for 

infringement of patent s, 

"As it is now in a suit to obtain a recovery f o r  

infpingernent of a patent ,  an acoounting f o r  &images and profit8 

is a prolonged an8 expensive proceeding, even though limited 

to the  devices found to be an infringement before t h e  reference 

for accounting. 

I4The master is not obligated under the present pro- 

cedure to l i m i t  the acoounting t o  the devices which the cour t  

considere& and found t o  be an infringement,  but may extend the  

accounting to new devices which the oourt  did not consider. 

"The accounting may begin with devices A, B, and C, 

which the cour t  before found to be infringements, and then it 

map be extended to new devices, D, E, and F, which the o o ~ t  

finds in the end, a f t e r  the accounting, are not  infringements. 



"The new devioes, D, E, and F, whicrh the o o u r t  has 

not  before oonsidered, in sad i t i on  to prolonging the proceeding 

and increasing the expenses, impose upon the court an mdue 

burden in considering a voluminous record. 

"In order to mitigate the e v i l s  in the acoounting 

procedure and the incessant oomplaints a r i s i n g  therefrom, the 

amendment now proposed seeks to preclude the master from extend 

ing an accounting beyond the devioes the court  has determined 

to be an infringement, as was sanotioned in the Eleoond Oirauit 

and the Seventh C i r c u i t  in the  fol lowing decisions." 

THE 0 l T k l . R ~ ~ :  What a r e  these cases oa l lad  now? I 

JUDGE CLARK: That  is w h a t  he says. I haven't read 

them, so I -cant t eay. That is what he s ta tes  in so many words. 

fl smdh n e e  t r i c  Company v. Cutler-Hammer MBnufaotur- 

ing, 244 F. 163, C.C.A. Second C i r c u i t ,  May 25, 1917. 

235 F. 708, D.C. N.D. N.Y., September 4, 1916. 

*8Gndh Eleot r lc  Company v.. General Electria Company-, 

C. G.A. Seventh C i r c u i t ,  February 8 ,  1907. 

~~OiCedar Corporation v. F. W. Woolworth Company, et 



'The executive group of the Committee on Paten ts  of 

the National Association of Manufacturers has approve& the 

amenbent submitted herein, as have likewiae many lawyers oon- 

versant n i t  h proceedings in ao count ings . 'I 
DEAN 1ORQAN: How oan a master go outside the order 

pf reference? 

SENATOR PEPPER: What is r ea l ly  needed is a direction 

to the court  to limit the order of referencie. 

DEAN MORGAN: Yes. Are we s i n g  to do t h a t ?  

JUDGE DOBIE: I don't see much in that. 

THE CHAIRMAN: ' This man is the Chairman of the 

Buboommittee on Aooounting Procedure of the National Associa- 

t i o n  of Manufacturers. He is not even a lawyer. 

JUDGE CLARK: Oh, yes, he is a lawyer. He is a lawge 

from ~ i l n a u k e e .  He oornes down and visits with me extensively 
. . 

and talks abbut Fpernk Baldwin, and so on. You notice they have 

a very in te res t ing  suggestion, a b i l l  f o r  Congress, which he 

Bays they a r e  all supporting, t o  limit darnbgea in patent in- 

fringement s u i t s  t o  a ra te  of fair royalty on .the patent  as 

s e t  by the court, ,  which would seem t o  me to be Borne Job f o r  a 

d i s t r i o t  judge. He thinks they have to do a great ileal of 

simplifying t h e  procedures, and of course by simplifyin@; it 

somewhat, they w i l l  not only make a bet ter  prooeaure generally, 

but I take it that in the back of the minas of a l l  these 

patent fellows l e  t ha t  i t  w i l l  eliminate some of the  o r i t i o i em,  



TRE GHAIREIGN: We wouldn't tamper w l t h  t h e  law in 

the pa ten t  cases without gett ing a suggestion from the Patent 

Bar Associat ion anyway, woula we? 

DEAN B1ORGAN: No, and I cer ta in ly  wouldnit want $0 

t r y  to tell a judge what he had t o  do in the order of reference 

to a master. He m i g h t  thlnk thie matter was coming up l a t e r  

and was bound t o  come up l a t e r  and that he was going t o  save 

time and money doing i t  that way. 

a JUDGE CLARK: I have had a great deal of doubt about 

that. I t o l d  him both those. I t o l d  him I thought  that was a 

matter for t he  order of referenoe, and I t o l d  him if th ie  were 

settled accounting practice, maybe it was pretty near ly  sub- 

stant ive law anyway as t o  w h a t  you did on your judgnent. All 

I aan eay i a  that he dbesnii t content himself with mwely. writ -  

ing le t ters .  He w i l l  be around and want to know w h a t  we have 

JUDGE DOBIE: If a oour t  holds that the Clark self-  

starter is infr inged,  b u t  that  the  Clwk exhaust and the 

Clark manifold a r e  not infr inged,  and he refer~l it to a master 

on the self-starting device, I cannot conoe.ive t h a t  a oompeten 

master would t ake  evidenoe on- the manifold and the  exhaust. 

*THE CHAIRMAN: H i s  case i s  where , the o o u r t  has not 

made a direct  finding of no infringement in the oaee of an 

initial device. He made a f i n a i n g  that a certain device was 



infringed and directed an accounting. After it got t o  the 

master, some other devices came along that the court had not 

coneidereti at all. The master thought they were equivalents, 

or something l i k e  that,  and he startea taking evidence of 

damages as to thoee on the chance that when he got back the 

cour t  would hold that  they were infringed a lso .  

JUDGE DOBIE: - I doni t think we ought to clutter  up 

t h e  rules with a provision of that kind. 

JUDm CLARK: Without having looked at the cases, I 

shoula think it would be not an unnatural thing for a master' 

to Bo it because, after a l l ,  these thing8 take years, you know. 

DEAN MORGAN: They cer ta inly  do. 

JUDGE CLARK: An infringer can start sh i f t ing  h i s  

device a l i t t l e .  I suppose w h a t  has happened is that the 

master is hearing it, and there is a little s h i n  in the de- 

vioe. He l a  t o l d  that  it is e n t i r e l y  different,  that he has 

no order on that, but the master says, "I w i l l  clean the whole 

th ing  up." He doesn4 t know but; that that is the equivalent. 

THE CHAIRMAN: Why doeenit the master at that stage 

of the game r e f e r  it back to the judge f o r  I n i t i a l  ins tructiions 

instead o f  assuming t o  go for years taking an accounting? 

SENATOR PEPPER: When the order of referenoe is being 

considered by the  judge, it seems t o  me that; counsel for the 

party tha t  is to do the accounting oould a ~ k  the court t o  

l i m i t  the accounting to the devices already determined t o  be 

infringements. If there was any good reason why it should 



not be l imi ted ,  the  court would not  l i m i t  it, which would mean 

t h a t  we ought not t~ t r y  to limit it if there is some p o d  

reason that it should not be. On the other hand, if it is 

obvious, as this gentleman seems t o  think, all you would have 

cbrder, and it wou.18 be done. 4 

THE CZUIRMAN: The court  can then say, * XI any new 

devices come up in the course of the  proceeding, dbn4 t take 

any evidence on them but re fer  the matter to me f o r  supple- 

mentary order, 

MR. L N N N :  Not t o  t a k e  evidence, but to go t o  the 

judge at the proper time and say, llThie fellow is going Coo 

far. Stop him." Couldn't he do that? 

THE GUIRMAN: %e don't agree with Mr. Tower. 

JUD(JTE CLARK: All r lght  . He is not an unpleasant 

person. I l i k e  his v i s i t s ,  except he ie a l i t t l e  windy. 

l e t t e r  an8 t e l l  him t o  get the order of reference fixed up t o  

cover the e v i l ,  

JUDCCE OLARK: Rule 54 is our provision as to judg- 

ments at various stages. Of course, that has been a very 

d i f f i c u l t  thing. ft is one of the most aoqlictated things 

that has come out of our new practice. It seems t o  me that it 

is fair to say that o u r  new provision has gone fairly well .  



THE CHAIRPIAN: Plost of them probably donit understand 

JUDGE CLAIIK: I won't aeny that.  

THE CHAIRKkN: Not that  there is anything wrong with 

the draft, b u t  it is a very oumgliaatea subject;. 

MR. LEMANN: The only comment you have is from the 

Chicago Bar ~ssooiatlon$ 

JUDGE CLARK: There were a couple on the first sum- 

THE CHAIRMAN: Mr. Longsdorf again. 

JUDGE CLARK: He spends a l l  his time studying these 

MR. LEMANN: Has he w r i t t e n  a book on'this? 

JUDGE GL&RK: He was editor of the F f r s t  edftion of 

the Encyclupedia of ~ e 8 e ~ a l  Procedure. They. didni t have him on 

kept him busy if they 'had. The Chicago Bar Aesoaiatlon sug- 

gest ion is r e a l l y  that they l i k e  w h a t  we- did and want us t o  

DEAN MORGAN: Yes. They don't want any judgment 

JUDGE CLARK: That isnit qui te  r i g h t ,  is, it, Eddie? 

I should say they want the distr lot  judge t o  have power to 

enter Judgment. They want t o  give a good deal of power t o  the 

district judge. 



DEAN IORCfAN: They want to p u t  all of them on the 

same bas1 s as those that 'arise out  of the same transaction. 

That is what they want. They want no automatic judgment. What 

do you t h i n k  of that? 

JUDGE CLARK: It i s  an interesting idea, and at one 

time I agreed with it and suggested it here, that no Juagment 

in ef fea t  should be final unless the d i s t r i c t  court so labeled 

it. T h a t  dian t take very well at the t ime,  and there are 

some diff ict i l t ies  about it. You see that I have noted tha t  

my colleague, Judge Frank, is worried about  having the atstriot  

judges with as much power as t h i s .  He says that it isn't a 

matter f o r  the d l s t r i c t  Jqdge t o  do any labeling. We have 

given a oomparativeLy l l a t e d  power here. 

JUDGE DOBIE: Frank doesn't mean, does he, that a 

d i s t r i c t  j d g e  can l abe l  t h i s  th ing  f i n a l  and that that makes 

it appealable as a f i n a l  Judgment, regardless of i t s  essefl2;ial 

nature or the  r ea l i ty?  

JUDGE CLARK: Oh, no. He is opposed to the idea of 

anything l i k e  %ha& He says the d i s t r i c t  Judge shall not be 

e n t i t l e d  t o  touch it. He sta tes ,  in faot, what I t h i n k  is h i s  

only direct oritioism of our  preaent draft.' He says that if 

we go that far in these italicized seotions, he thinks that 

we are making a mistake. We do a little, you know, in w h a t  we 

have put  out,  but not  very much. It seems to me that is J u s t i  

f ied.  I don't believe we properly'can go any fu r the r .  It is, 



a f t e r  a l l ,  a matter of f i n a l  Judgment, I suppose, f o r  the 

appellate c o u r t  t o  say. 

DEAN MORGAN: We can t e l l  when it can be reopened, 

THE CHAIRMAN: Yes. When we give the d i s t r i c t  oour t  

power t o  reopen and revive and make the en t ry  conditional on 

h i s  not doing it, we have destroyed the finality of the judg- 

DEAN MORGAN: I should think so. 

MR. LEMANN: The Chicago Bar Asaooiation makes three 

or f o w  s e t s  of critfcism, 

JUDGE CLARK: Yes. They have some questions on mat- 

ters of detail .  

DEAN MORGAN: What do you think of t h e i r  pos i t i on  on 

the matter of substanoe there, Monte, that where the claims 

a r e  separate claims, the oour t  might enter them Just as pro- 

v i s iona l  judgments if he thought that, although not ari~ing out 

of the same transaotion, they ought to be decided before any-- 

THE CRAIRMAN [ Interposing] : - - w r i t s  of exeaution 

were issued. 

DEAN MORGAN: He can do it on writ of exeaution, b u t  

can t B top app eal on it. 

JUDGE CLARK: T h a t  is r l g h t .  He can go further than 

that and say, "I think t h i s  is the way it should be decided. 



I don't want t o  do it l a t e r ,  and therefore I direct the entry 

b f  the Judgment now." 

DEAN M U R ~  : He can do that. 

MR. LEMANN: He could always do that. 

DEAN MORGAN: He could take care of it. 

JUDGE: CLARK: T h a t  i s  w h a t  I suggested here, t ha t  he 

can always. achieve the r e s u l t ,  if he is anxious t o  ao it, by 

merely delaying the  entry of judgment. Of course,  as I have 

inaioated before, one of the troubles we run i n t o  is tha t  the 

& l e t r i o t  judge pol i te ly  never gives a damn and probably never 

thinks of it. Bonetimes I think if they ever think o f  It, it 

ie t o  thank God that this .  is going to bother the appellate 

oour t ,  b u t  I don't suppose it; is quite as malicious as that. 

They just en te r  these oraere and say, in effect ,  "Thank h d  

it is off our socket f o r  the moment," and then we struggle 

with what they have done. We were t r y i n g  t o  get eomething 

f a i r l y  automatic ,  that if they hadnt t said anything, we should 

have thls conolusion to draw from. 

MR. LEWNN: That disposes of the i r  first main poin t ,  

doesnt.t it? 

E M  0 :  Yes. 

MR. U U W :  The next p o i n t  is t b t  they say they 

don't l i k e  t h e  use of the  terms H f i n a l  judgmentii, "judgmentH, 

and "order or other form of 8ecision, however d e s ~ p a t e d . ~  

They say, "These terms seem cloudy t o  us, in view of the 



d e f i n i t i o n  of judgment4 in R u l e  54(a)." How about that, Mr. 

Reporter? 

JUDGE CLARK: You see what X m i i d  about t b t ,  Z 

saia that t h i s  objeot ion has theoretical merit3 that ia, by 

d e f i n i t i o n  you don% need the word "fipiltt because somewhere 

else we have said t h a t  the judgment is the f i n a l  Judgment. 

However, as a matter of faot, in the  case of the first one, 

l i n e s  19 Co 20 ,  page 61, where we said " Judgment may be entered 

I think it might be rather desirable t o  use their phrase, 

*disposit ion may be made thereof1'. 

mE CHAIRMAN: Suppose we agree t o  that r i g h t  here. 

That is their  suggestion in line 20. 

JUDGE C W :  O.K.? 

Ae t o  the word "final" in lines 2 2 ,  27, and 40, it 

is perhaps tautological  in view'of the def in i t ion  in Rule 54(a) 

b u t  it does convey the very important  idea which is the nub of 

the rule. T h a t  is the comment I make. It is a flag, "final 

jud@;mentfi , and rea l ly  what we are saying is that you can 

appeal on it. 

MR. LEHANN: Real ly,  "~u8gmentI~ as defined in 54(a) 

is always a f i n a l  judgment, isnlt it? 

DEAN MORGAN: Unless you put " f i n a l  judgmentt1 over 

in 54(a). 

MR. LEMANN: There is no difference between "judgment 

and  "final jud@;mentn, is there ,  under t h e  ru les  here? 





sowt imes  9% daesn t, 

DEAN MORGAN: I didn't suppose it did here. "include 

a deoree and any order from whioh an appeal lies." Ididn't 

suppose that that meant t h a t  every judgment was something from 

which an appeal lay.  

[BrleP recess . J 

MR. TDDGE: How about  a juagment with enforaement 

stayed? Is that an appealable judgment? 

JU3DGE C W K :  Yes. 

MR. DODGE: They raise4 that question. 

THE DHAIRblAN: In a e u i t  f o r  an aocounting,  if the 

c o u r t  determznes that  you are e n t i t l e d  to it and an order  is 

entered to that e f f eo t ,  and then it order8 an acoounting l a t e r ,  

that wouldn't be judgment. 

MR. WDGE: That is appealable, i a n '  t it, by statute? 

THE CHAIRMAN: Only in the patent oases. There is a 

special statute in patent oaxwsl. In a patent case, if the oourt  

hold8 a patent  t o  be valid and infringed, although it used to 

be i n t e r loou to ry ,  it can be appealed from so as not t o  have an 

accounting in ease the deoislon is reversed. However, that i s  

a special paten3 statut s. Generally speaking, in the federal 

courts , i f  you ge t  a decree from a Judge that you a re  ent i t led  

t o  an accounting, t h a t  is not appealable. You have to wait 

until the aoeaunting ie had and judgment i s 'entered.  I am 

wondering whether, under the de f in i t i on  of 54(a), tha t  



in te r locu tory  judgment is a dearee. The phrase in 54(a) s ta t -  

ing  from what an appeal l i e s  inoludes both a decree and an orde 

SENATOR PEPPER: Mr. Chairman, how about a t reble  

damage s u i t  where the issue is t r i e d  on the question of l l a b i l i  

and the district cour t  decides that a oer ta in  aot has been 

violated and the defendants are l iable? An appeal would  l i e  

on that question o f  liability before the question of the 

a a ~ g e  WnB decided, wouldn't it? 

THE CHAIRMAN: Not unless there was a special 

a t a t u t e  in antitrust oases. 

SENATOR PEPPER: There isn't any etatut;e that I 

know of. I have just gone through that. I represented some 

def e n a n t  s , Warner Bros. , and so on, in a treble damage suit 

in the d i a t r i o t  court, and the cour t  adjudged the defendants 

Co be free of liability b u t  made no decision on damages. 

DEAN N O R M :  You say free of iiabibility? 

SENATOR PBPER: They entered judgment f o r  the de- 

f endant, 

DEAN MORGAN: You see, that  is final. 

JUDGE DOBIE: That settles everything, b u t  fo r  the 

p l a i n t i f f  pleading damages undetermined, it has been repeated- 

ly hela not  to be f i na l .  

THE CHAIRMAN: I am talking about a ease where the 

district oourt bolas there is l i a b i l i t y ,  and then, before 

the accounting is had and the Judgment on that, the  question 



arises whether his judgment that there is l i a b i l i t y  ie apped- 

able. I say it is not ,  unless there  is a speoial statute as 

in paten t  cases to give a r i g h t  to appeal to what ord inar i ly  

would be czn in ter locutory  judgment, 

JUDGE CLARK: I thfnk t h a t  is cdrrect, The closest; 

t o  it l a t e l y  is a deoision on condemnation. Some a i r c u i t  

cgur ts ,  inoluding my own, had ruled that a judgment of taking 

was f i n a l  without ascertainment of the dmount, bu t  the  Supreme 

Cowt  in the Catliq oase, which is f a i r l y  r eoen t ,  Catlin v. 

United EItates (1945) 65 B.Ct. 631, ruled t h a t  it was not and 

said they didn't w a n t  piecemeal l i t i g a t i o n ,  and so on, which 

would be a f a i r l y  olose analogy, I should think. 

THE C H A I W N :  We are on R u l e  54(b). Is there  any- 

th ing  more t h a t  you want t o  say about it? 

JUDGE CLARK: I haven9 anything. . 

THE CHAIRMAN: We agreed to one or two modifications. 

JUDGE CLARK: You agreed t o  that first; one. 

THE CHAIRMAN: Unless somebody has a motion to al ter  

the draft, we w i l l  proceed t o  ... ? 

JUDGE CLARK: Subdivision (a) of the same ru le .  

THE D I U J R U N :  Subdivision ( 8 )  of .Rule 54. This is 

supplemental, page 25 of the supplemental repor t  of the Report0 

JUDGE CLARK: We had something interesting there 

from the American Bar Association. I must say that. I was on 

the Cornmi tt ee of Jurisprudence and Law Reform, and * suppose 8 



eince I didni t dissent,  I agreed to make the recommendation; 

but now, a a  Reporter, I raise the ques t ion  whether we r e a l l y  

can monkey with costs  against the United States.  

THE CRA3RMAN: We have always said we oouldntt. We 

have always said that we oouldn't even f i x  costs as between 

private litigants. T h a t  ie a matter o f  s ta tute .  We have never 

attemptea to alCer the costs  f ixed by s ta tu te  even in litiga- 

t ion  between private parties. 

ly to that; General. 

THE CHAIRMAN: No, I am sure they wouldngt; 

JUDGE DOBfE: I think they would go r ight  up in the 

air, t o  be perfektiy frank, if we t r ied  t o  s e t  aside that . 

ancient ru le  of no costs  against the United Btatee. 

THE CHAIRMAN: It seems strange t h a t  the Ammican 

fixing c o s t s  against the United S t a t e s  when the statute eaya 

that the United States shall not have any costs  against  it. 

MR. LEMANN: You say the Reporter thinks we ought 

to make an o f f i c i a l  oornrnunfcation t o  the American Bar Associa- 

JUDGE C1LARK: I sttgpose, It was reoomrnendea by the 

Committee of Juriaprudenoe and Law Reform, paesed by the House 

of Delegates, and it aame t o  us o f f i c i a l l y .  I th ink ,  though, 

as I first saw it in the  recornendation of the B a r  Aesooiation, 



it recommends a statute, or a rule if the Aavisory Committee 

thinks a r u l e  w i l l  do f t , 

THE C U m N :  The Arneriean Bar AsaocSatSon has th i s  

tacked on it: "provided that the Advisory Committee shall be 

of the opinion that the prescription of such a ru le  is within 

the power of the Supreme Court of the United States under the 

Act of June 19, 1934. They reoognlze the probable lack of 

power or the possible -lack of power. 

MR. LEMANN: If we a l l  fee l  we probably have no such 

power, t h e  only point  is, are we called upon .to take noti0.e of 

it? Has this r e s o l u t i o n  been formally sent to us? 

JU1>(IE C L A M :  It was sent to us by the Searetary of 

the B a r  Agaooiation at the aireot ion of the Bar Assooiation. 

MR. LEMANN: Your thought is that we ought to acknowl 

ed& it and say, "We eeriously doubt our power or the power of 

the Cour t ,  and therefore we make no recommendation. You think 

we ought to go on record. 

JUDGE DOBIE: Wantea the power, I would doubt the 

expediency-of going fur ther ,  wouldnit you? 
' 

MR. LEMANN: I am only raihting the question of 

whether we a r e  called upon t o  address ourselves to the American 

Bar Assoolat ion.  

JUDGE DOBIE: I think we aught to reply.  

JUDGE CLARK: Just as you feel about it. The Ameri- 

can Bar Assooiat lon always has taken a fatherly in te res t  in us. 



As they said down in Congress when we were there, these ape 

American Bar Association rules. 

MR. LEMANN: That is a good f ee l ing  f o r  them to have, 

but we haven1 t wri t ten  t o  the Clhioago or the New York Bar 

Association, f o r  example. 

THE CHAIRMAN: I am wondering if we ought not to .  

They have made a eerious, careful  recommendation, and we have 

considerea it, and for  the reasons stated t he i r  conclueion i s  

not followed. A system should be s e t  up whereby we drop them 

a Line and eay we have given careful oonsideration t o  i t, and 

a maJority of the Committee feel thus and so about it. Other- 

wise, if the t h ing  just comes out and we donlt even mention 

their point in the notes or otherwise, we ignore i t  and nothlng 

is done about it. 

MR. LEMANN: Do we acknowledge tbe.suggeetions of 

any other association, or oughs we t o  Bo it as a matter of 

professional good will? 

THE CHAIRMAN: Any time they a re  aadressed t o  me be- 

f o r e  they gqC Into the f i l e ,  I always write them civilly and 

explain our posi t ion and al l  that  s o r t  of thing. 

MR. LEMANN: We donf C do that with the Chicago B a r  

Association, do we? 

THE CHAIRMAN: They are not addressed t o  me personal- 

ly. They are just addressed tc the Advisory Clommit tee.  

MR. LEMAm: 1 wonder if the Committee should aoknowl 



MR. HAMMOND: They are acknowledged, Mr .- Lemanq. 

MR. LEMANN: They are a l l  acknowledged? 

MR. W O N ? :  Yea, by the Secretary% bff ice .  

THE CHAIRMAN:. That is just  a formal acknowledgment 

by a subordinate, with no explanation of why we have ignored 

MR. LEUNN: Xt woUd be too  much of a burden to do 

there are so many of them. 

MR. LEMANN:' Do you th ink  we ought to adopt a motion 

ln this ease? 

THE CHAIRMAN: I th ink the Reporter, without a motion 

ought to drop a line to the Bar Association which sent it in 

and explain that  we thought always took the posit ion on 

the question of fixing costs ,  especially cost6  ageinst the 

United Btates, that it was probably not wi th in  th8 funct ion  

and the powers of the Court. 

JUDGE CLARK: You would l i ke  to have me do it? I am 

perfec t ly  w i l l i n g  and glad t o  do it. 
' 

MR. LEMAPJN: Could I revert to the Chicago Bar 

Aesooiation on parapaph (b)? ' They say: "For example, is the 

' Judgment with enf oroemen t stayed ( l i n e s  31-36 ) appealable? 

If so, is i t  necessary to use the word ' f i n a l  ' in l i n e s  22 and 



27; if not, it; is inconsis tent  with the d e f i n i t i o n  in Rule 

THE CHAIRMAN: Are you go;olng baok td 54(b)? 

MR. LEMANN: Yes, I am going back, if I may. 

JUDGE CLARIC: I don't th ink  I know of any explici t  

holding on that .  I don4$ think I know of even any 8isouseion. 

There is no question that  we intended it to be appealable. 

MR. LEWNN: You did intend it to be appealable even 

theugh its enforcement was stayed. 

JUDGE CLARK: That is it, yes. 

MR. LEMANN: They f i n d  the language rather muddy, if 

you reaa the i r  whole comment. If a g o u p  l i k e  t h a t  is doubt- 

ful about what it means, I euppbse we ought t o  give it a l i t t l e  

thought. They t a l k  partioularly about  the language in l i n e s  

31 t o  36. "the cour t  may stay the enforoement of any Judgment 

ao entereaM. They ask, IS i t  appealable? 

MR. DODGE: I raised that question, and he sags i t  is 

MR. LEMANN: I f  he says it is, then they want to know 

why you use the word "final-in lines 22 and.27. They say that 

it seems cloudy 'to them, beoause they think somebody has the  

appeal only from a " f i n a l  Judgment," which of course I suppose 

is ord ina r i ly  true.' 

THE C H A W :  The % r u t h  is t h a t .  $n the  latter part of 

the rule, in l i n e s  36 on, we are re fer r ing  $0 a judgment that 
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THE CHA33l&9APJ: Between "time" and " judgmentH in l i n e  

El. LEMEJN: Yes, 

JUDGE O M :  In fact,  they suggest something of that 

kind. I am not sure whether 28 is the place. For exampleathey 

simply say, " ~ h e s e  terms seem cloudy t o  us, in view of the 

definition of ~Juagment~ in Rule 54(a). 

THE CHAXMAN: We think that if you put the word 

"finalu between "timeH and It judgment" in l i n e  28, then your 

bloudiness would disappear a l l  the way through. You would be 

consistent  . 
MR. LEMANN: It .would remove w h a t  they think is the 

implicat ion that the Judgment referred t o  in the aentenae be- 

ginning  in line 27 is not appealable. 

JUDGE CLARK: Let  me suggest th is . .  This comes back 

to me now a l i t t l e .  I don't think nf lnal t '  should be entered in 

l i n e  28 .  If I remember i t  correctly,  the upper por t ion ,  l i n e s  

17 to 27 ,  was an attempt to say f a i r l y  c lear ly  when you have 

f i n a l  Judgment. H ( ~ )  when all claims arising out of a single 

tm nsact ion  or occurrence have been decided final judgment ma,.$ 

be entered on those alaims; (2)  when one or'more but less than 

a l l  olaims arising out  of a s ingle  transaction or occurrenee 

have been decided ... final judgment m a y  be entered.* 00 the 

next gage at the end you have the opposite, where a knal 

Judgment is not  entered. This sentence in the mlddle is one 



which is colorless on the po in t  o f  final judgment, b u t  dealg 

with the general power in the oour t  t o  stay enforcement* 

MR. LEMANN: Is that an appealable Judgment? You sai 

not read I t  afresh. It is not at the same time both, buk the 

statement refers to both t y p e s  of judgment. 

m. LEMANN: It m a y  be or may not  be. 

THE CKAIRMAN: It may be either. They can stay the 

enforcement of the final judgment or the  judgment which is no t  

JUDGE CLARK: T h a t  is the point .  This seoond sentenc 

deals only with the question of stay. The first sentence de- 

f ines  final judgment. The th i rd  sentence defines InterLocutory 

judgments. The intermediate sent8noe gives the general power 5 

all kinds o f  judgments, final and interlocutory, to stay enforc 

MR. DODGE: Then, you don't mean in 28 if at the time 

JUDW C U :  No, gou don't. You donjt w a n t  th'i word 

t h e  t ipo f f ,  which 1,should have noted. #whether or not a r i s i n g  

out of the same transaation br occurrence, have not been 

We have saia up above t h a t  if they a l l  arise 

out  of the same occurrence and have been adjudicated, they a r e  



f inal.  If they arise o u t  o f  the game occurrence and have not; 

a l l  been adjudicate8, they are no t  f i n a l .  That is the  last 

sentence. . But here we say,whether they a r e  one or the other,  

the court has the power. 

JUDGE DOBIE: Wlthout any determination of i t s  

JUDGE: CLARK: gut  in t h i s  sentence, 

THE CRAIRMAN: Give me an %IXus t~a t ion  09 an intep- 

locutory judgment, a nonappealable judgment, that can be 

executed, unless there is a stay order on it. 

MR. LEMANN: You wouldntt think you needed a stay 

order if it was purely in ter locutory .  

THE CHAIRMAN: That is my point .  If you can't give 

me an i l lu s t ra t ion ,  I w i l l  say h i s  theory that th i s  final 

judgment business in t he  intermediate 8enOence appl ies  t o  

either interloclutory or final Judgment can't be ao. If a stay 

finality and it Ls an interlooutory judgment, I donlt see why 

you would need a stay of exsoution. 

MR. LEMANN: I donit, ei ther .  F i r s t  he said it was 

a final. judgment. Then'he said it might d r m i g h t  not be a 

f i n a l  judgment. I dong t know how you find out; whioh it is. 

8e says in the note that we want to remove the unomtainty o f  

parties as t o  whether or not they can appeal. With this 

sentenoe, I wonder how a fellow wouXd aetermine -whether he is 



to appeal or not. 

THE CHAIRMAN: I still ask f o r  an i l l u s t r a t i o n  of any 

kind of interlocutory nonappealable juagment which can be 

executed against the party against whom it is rendere&, unless 

there is a stay of execution. Maybe there is, but I don't know 

EIENATOR PEPPER: It need not be a juagrnent followed 

by exeaution. It may be a judgmene auah as you suggested a 

while ago, sir. In the case of a claim that a defenaant i~ 

l i ab le  t o  account t o  the p l a i n t i f f ,  the defendant revises and 

claims Chat f o r  oer ta ln  reaeons he is not aocountable. The 

c o u r t  holds that he is a6cauntable, appoints a master, and 

directs him t o  go forward and take an accounting. 

THE CHAIRMAN: You don't need a stay of that Judgment 

do you? You oan't execute i t  u n t i l  you get the  accounting. 

PIENATOR PEPPER: I shoultl t h ink  that  it would be 

important there t o  stay the proceeding before the master. 

JUDGE DLARH: Yes. This is not a stay of exeoutlon. 

That i s n i  t the term of it. It is enforoement of the Judgment. 

SENATOR PEPPER: 'Fhat is r ight .  

JUDGE CLARK: In the  ease stated, t h e  Judgment could . 

go ahead and you could have your  hearings before the master. 

There kent t anything, unless the cour t  eo oraers, Co stop it. 

Wouldni t the same thing be true in the case of an injunction,  

or isnit it possible t o  think of t h a t  eaee? You grant an in- 

Junction, b u t  does the inJunotion contain somk terms perhape 



mandatory and otherwise, and the cour t  doesn't want it t o  go 

I n t o  ef feot?  

NR. DODGE: This isn't an appealable judgment. 

PROFESSOR MOORE: Here, I think, is an i l lus trat ion .  , 

The p l a i n t i f f  reoavers Judgment on his olaim. Under the rule 

as drafte8, if the defendant has a oompuleory counterclaim 

which hae not been disposed o f ,  the disposit ion by the  court  of 

the  plaintiff Is claim is not an apgealable judgment. I sup- 

pose, unless the  cour t  staye& the p l a in t i f f ,  he would have a 

right to proeeed t o  oo l l eo t  the judgment that was entered on 

MR. L W N :  Can the defendant appeal tha t  judgment 

that was rendered for the p l a i n t i f f ?  

PROFESSOR MOORE: Not under t h i s  rule ,  

MR. DODGE: Why not? It is a f i n a l  judgment if it 

arose out of 'the same transaotion. 

PROFESElOR MOORE: No. That would f i t  under the 

first clause. All the olaims arieing out of a single trans- 

ac t ion  have not been deoided. 

MR. LEMANN: Why Bo you have t o  enter an oraer "if it 

is not a f i n a l  judghlent? A g  MT* Mitohell saiB, why do you 

have t o  stay i t s  enforoement? It is not final. mat can you 
do about it? 

PROFEElsOR MOORE: It is not  f i n a l  fcr purposes of 

appeal. 1% does f i n a l l y  adjudicate t he  right, that  the 



p l a i n t i f f  ie en t i t l ed  to reoover $L0,000 from the clefendant. 

It may be the  defendant has a reooupment or some other aooounte 

claim that he recover $5000. 

MR. LEiAMN: You mean a counterclaiml 

PROFE8SOR MOORE: Yes, 

MR. LEWNN: Can you imagine, Mr. Moore, that  a 

p l a i n t i f f  can have a Judgment l o r  $10,000 on which he can t a k e  

o u t  execution and t h a t  the Judgment is not appealable? 

PROFESBUR MOORE: Not appealable at t h a t  point. 

MR. LEUNN: You take execution on it. T h a t  is w h a t  

mixes me up. I can understand when you t e l l  me it is not 

appealable, but  when you proceed to t e l l  me that the plaintiff 

oan take out  execution, then I cani t get it in my system that 

the defendant could not appeal. 

JUDGE O W :  I think that that is something that 

never has been decided beeause i t  wasn't necessary, you see, 

u n t i l  o u r  pules. O u r  P U ~ B S  tr ied  t o  define the resul t ,  and I 

th ink t h t  our rules do sag j u s t  that. 

MR. L E W N :  I thZnk you should aBd to this senGence 

that we are t a lk ing  about, then, in l i n e  27, that when an order 

Is enterea staying the enforcement of such a judgment, the judg 

ment is not  appealable. A t  l e a s t  you l e t  everybody know. 
I 

JUDm CLARK': I have been very anxious to do that r i g  

along. The only th ing is, it is our anhib i t ion .  We don't 

t a l k  about whether it is appealable or not .  



THE CHAIRIW: In the last  l i n e  you oan do it the  

other  way. You don't say it is appealable or isn't appealable, 
\ 

but you say it i s  subJeot to revision.  That destroys the 

appealability of it because the  c o u r t  sti l l  has a hold on it. 

He hasn't said the last word. Why can't gou do the same th ing 

in the sentence commencing in line 277 

JUDGE CLARK: The sentence comhencing in l i n e  27 ie 

intended t o  cover both types, It covers bath types which are  

appealable. Those are the ones which do not wise  o u t  of the 

same transact ion,  

MR. LEMANN: Read 54(a). glJudgmelentl as used in 

these rules includes a decree and any order from which an 

appeal l i e s . "  You use the,word "appealH in 54(a). Therefore, 

you have no inhibi t ion from pu t t i ng  in here t h a t  t h i s  Judgment, 

the  enforcement of which has been stayed, is not a Judgment 

from which an appeal 12ea. 

JUDGE CLARK: That is not quite our  moralistic poin t  

of vlsw. We can give a name to a prooeeaing which is appeal- 

able, but we have always hesitated t o  say that  this m a y  or may 

not be appealable. We have oome pretty close by ciroumlocution 

MR. LEMANN: You cer ta in ly  coula say,  his judgment, 

the en%rcement of whlch has been stayed, is not 'a Judgment 

from which an appeal lies. t l  

JUDGE CLARK: But mg point  is that  we are ta lking a 

l i t t l e  different ly .  We don't w a n t t o  say it here because it is 



n o t  what we mean. If we g u t  your suggestion in l i n e s  27 and 223 

we p u t  in a very unfortunate r e s t r i c t i o n ,  so much so thaC we 

would have t o  make anorher sentence. The only way t o  cover thi 

18 t o  make two sentences out of t h i s  one, 

MR. LEMANN: You ought t o  t e l l  the bar whether they 

should appeal. from t h i s  judgment. 

JUDGE, CLARK: We have t o l d  him, Monte, not  in t h i s  

sentence, in the other two sentences. That is, we have tola 

him t o  the beat of our ability. Read them. You eee, t h i s  

sentence deals with something else. Maybe we'should take this 

out and put it in a l i t t l e  different  place, a different  para- 

graph. There may be a question of the order, but waiving t h a t  

f o r  the moment, the second sentence is not supposed in OW 

version to have anyth ing  t o  do with the question of appeal- 

ability. The first and t h i rd  sentences state  the two opposing 

viewpoints on that. 

MR. LEMANN: Suppose Chis is a permissive counter- 

claim. It doesn't arise ou t  of the same transaction. The 

p l a i n t i f f  g e t s  judgment on his olaim, and the oourt has not  de- 

cided upon the counterolaim. Could the  a o w t ,  under th i s  sen- 

tence in line 28, stay the enforcement? 

DEAN MIORGAN: Surely. 

JUDGE CLARK: That is one of the i n t e n t s ,  yea. 

MR. LEMANN: Then go back to 20: "when all claims 

arising out  of a single t ransact ion ... have been deoidea, 



f i n a l  Judgment my be enteredH. Is the  judgment entered fop 

the p l a i n t  iff a f ina l  Judgment untter l l n e s  20 to 231 

DEAN MORGAN: In that case, yea. 

MR. LEMANN: Then, it is a f i n a l  judgmen* which is no 

appealable beoause the court  stayed the enforcement of it, or 

is it appealable? 

DEAN MORWEJ: Surely, it is appealable. 

JUME CLARK: We would suppose it is appealable. 

THE CHAIRMAN: As I understand it, it is supposed t o  

be appealable. It is l i t igated,  but the fellow can1 t g e t  a 

writ of execution on it because there is a oounterolaim aris ing 

o u t  of a different .trimtnsaotion, and if the court  allows the 

sucoessful party in the first case t o  oo l l ec t  his juitgment, 

then ultimately the oounterolairn may go against him, an& he may 

be bankrupt and unable to gay. So, the cowt  hulas the  exeeu- 

tion of the first judgment as a poesible, set-off  or credit on 

the judgment he may renaer the other  way on the  oounterolaim. 

That, ae I get  it, is w h a t  they are d r i v i n g  at here, and tha t  

is a l l ,  isnit it? 

JUDGE CLARK: That Zs correot. 

THE CHAIRMAN: Just holaing up the payment of *the 

judgment. The question of the r ight  of appeal, having 

u l t ima t e ly  adjudged whether that judgment is going t o  stand or 

not ,  i s n 4  t in terfered with in any way, and it should not be. 

It can go r ight  up. 



MR. DODGE: The paseage in ( 2 )  overlaps on the sen- 

tence that begins in line 27. If you reaa (2) by i t se l f ,  it 

seems to be a f i n a l  and appealable'judgment;. When conle to 

the  eentenoe beginning in l i n e  27, that includes t h a t  eo r t  o f  

case and a l s o  the cases where they do not ar ise  out  of a single 

Cransaotion, unless  the finding of the c o u r t  that there i s  no 

Just reason for  delay under (2 )  exoludes that case from the 

next sentence. 

JUDGE CLARK: I still think that we a re  talking about 

d i f f e r e n t  things. If you w i l l  look at (2) and then compare it 

with the provieion down in the l as t  sentelice, lines 40 and 41 

in particular, you w i l l  see that excludes that .  The whole 

d i f f i c u l t y  seems to be that this second sentence is a aifferent 

idea, and it is possible that we ought to take it o u t  of here 

and put it in a separate paragraph. 

SENATOR PEPPER: W h a t  are you cal l ing the seoond 

sentence, the one oommenoing in line 27? 

JUDGE CLARK: That is it. That second sentence, in 

ow: i n t e n t ,  says nothing about final juagment. 

MR. DODGE: Bu t  you assume that the court  has oraered 

an ' entry of judgment. You different Late between It judgment1! 

. and " f i n a l  judgmentH in that  sentence. 

MR. LWNM: As I understand it, "judgmentI1 in line 

28 is an ambiguous term; t ha t  i s  t o  gay, it is a double-faced 

term. It may be final or it may not be flnal; it may be 



appealable or it m y  not  be appealable, 

THE DHAIRUAN: To c l a r i f y  it, you would say, "1f at 

the  time Juagment, whether or not final, ie entered upon any 

claim", if you want it that  way. 

JUDGE CLARK: That is it, of course. 

MR. LEMANN:- The laet sentence is r e a l l y  a oaee that 

arises under (I), isnlt it? 

.DEAN MORGAN: (1) and (2) .  

JUDGE CLARK: The last eentenoeie'che oonvergeof ( 2 ) .  

THE CHAIRMAN: I cant t see why the sentence oomrnenc- 

ing In 27 can have any purpoee as applied t o  anything except a 

Judgment for the co l l ec t i on  of money, because it isnt t an in- 

junction or anything of t h a t  klnd. They are granting a stay 

to hold a credit against a possible counterolaim. That must be 

a money affair, mustnl t i t 7  What is the object of holding up 

w h a t  is r e a l l y  a final judgment, for instance,  on an independ- 

ent matter when i t  is the only matter arising out  of t h a t  

transaction in the case, unless it is f o r  the purpose of saving 

the other fellow, aesuring him that he w i l l  get his  judgment 

paid if he get a judgment on a oounterolaim that comes up on 

another transaction? It isn't fair t o  make a fe l low pay one 

man's judgment and then not be able perhaps t o  respona and pay 

another fellowls judgment a gear OD two later. 

If that is what the meaning of that is--and I don't 

see w h a t  e l se  it can have--then it can relate only to a money 



judgment, and all t h i s  t d k  about  an interloclutory judgment 

from the injunction prooeeding b e s n i t  apply. It is a money 

judgment. I again ask, if you have a money Judgment and stay 

the execution of it, do you have an appealable Judgment or not? 

m. DODGE: In the sentence that  begins in line 2 7 ,  

aren't you speaking among o ther  things about seotlon ( 2 ) ,  that  

class  of cases where the  cour t  does not expressly determine 

that there is no j u s t  reason f o r  delay b u t  apparently does want 

t o  stay the execution? 

JUDGE CLARK: Suppose t h a t  we followed up the sugges- 

t i o n  which is implicit here so far, whioh is that the eentenae 

in l i n e  27 on shall apply only  t o  the f i n a l  judgment case. If 

you do that, it seems to me that however technical ly  r i g h t  you 

may be--and L am not fully sure that you a re  even technioelly 

right--you aertainly are going t o  have the courts aomewhat more 

confused. about this, be cause they are then going to ask whether 

there is any th ing  they can do in various Instances, of which 

the most important i s  the one involving compuleory aounterclaim 

have entered judgment fo r  the pla in t i f f  on the main point. 

I have not y e t  decided the compulsory counterclaim. What am I 

going to do about it? 1s there anything I can do t o  hold it 

up? The power as now drawn by the ru l e  refers only to a 

final Judgment. There is no f i n a l  juagment in the ease of an 

ac t ion  l e a v i n g  compulsory counterclaims unad judioate8. There- 

fore,  I lack the  power. # What is the objeotion to making it 



exp l i c i t  t h i s  way? 

SEX.ATOR PEPPER: Would you clear up m y  &iff  i o u l t  i e s  

by taking a specific case and applying these rules to it? 

Suppose that there are ,  we w i l l  say, three claim8 all arising 

out of a single transaction. If the  c o u r t  adjudicates a11 of 

those claims, then I understan& that, under subsect ion (1) in 

l i n e  20, a f i n a l  judgment may be entered. That  ie correct, 

JUDGE O U R K :  That is correct .  

SENATOR PEPPER: Am I r igh t  also in th inking that tha 

judgment can never be stayed? 

JUDGE CLARK: It never I s  stayed under t h i s  provision 

SENATOR PEPPER: That is what  I mean, as far as this 

rule is concerned. 

JUDGE CLARK: That  is so, 

BENATOR PEPPER: There may be extraneous reasons, but  

as far as this r u l e  is concerned, we are through when f i n a l  

judgment is entered on c la im one, two, and three. 

JUDGE W K :  That f s correct, 

mNATOR PEPPER: Those a r e  the only claims in the 

case, three claims. I am taking the minimum number that satis- 

f i e s  t h i s  language. 

MR. LEMANN: The sentence beginning in 27 would no 

longer apply. 

SENATOR PEPPER: The sentence beginning in line 27 



doean! t apply at all t o  that case because we have now aeaided 

t h a t  the judgment entered, so far as th i s  rule is concerned, 

may never be stayed. 

JUDGE CLARK: That is correct, 

THE ClXUFMAN: Hold on a minute. 

MR. LEMANN: Because it has been disposed of. 

THE OHAIRMAN: "when a l l  olairns a r i s i n g  out  of a 

single transaction ... have been aecidad f ina l  judgment may be 

entered". Line 27 says, "If at the time Judgment i s  entered 

upon any claim, any other  claim or claims, whether or no t  

arising o u t  of the same t ransaction or occurrence, have not 

been ad judioated" . 
MR. LEMANN: He is assuming t h a t  that is not  so, 

that they have a11 been adjudioated. 

SENATOR PEPPER: I am advanoing step by step. The 

first step is to think of a oase t h a t  sat is f ies  the requiremenS 

of (1). That is the case in whioh there are three olaims, a l l  

o r i g i n a t i n g  i n . > a  single transaction, and a l l  three have been 

adJu82catea. The judgment there, by common consent, is a 

final juagment, In so far as t h i s  rule is knoerned.  We make 

no provision f o r  staying. 

'he next case is where clalrns one and two have been 

adjudicated, and claim three has not  been. T h a t  is subsection 

( 2 ) ,  "when oneor  more b u t  less than a l l  claims a r l e i n g  out of a 

single transaation .. . have been deoiaedfl, and the  cour t  



eqreeely  aetermines that t h e  fellow in whose favor one and two 

have been decided is e n t i t l e d  to judgment. Then some kind of 

judgment (I am not c a l l i n g  it f i n a l  now) is entered on claims 

one and two. There has been no adjudicat ion as to three. Am 

I r ight  in understanding that, so far  as t h i s  pa r t i cu la r  part 

of the rule is concerned, it is only in the  case where claims 

one and two have been adjudicated and, therebeing no reason 

for delay, judgment is entered upon those, that the  judgment 

may be stayed? 

DEAN MORGAN: Yee, that  is right. 

JUDGE CLARK: That judgment may be stayed, and it is 

also f inal  the way we have stated it here. 

SENATOR PEPPER: Before we get i n t o  terminology, it 

i s  a Judgment which may be stayed, and if it is a judgment f o r  

the  co l l ec t i on  of money, t h a t  means it is a stay of execution. 

JUDGE C U F X :  That i s  it. 

SENATOR PEPPER: What consi8eration would move a 

cour t  to say t ha t  there %a no j u s t  reason f o r  delay and to 

en te r  judgment on one and two an& then immediately to enterCain 

a motion for  a stay whlch pu t s  the case back in the same posi-  

t i o n  as if the  judgment had not been entered? 

JUDGE CLARK: On that, I should suppose t h a t  ord i -  

n a r i l y  when you have three olaime tandem there would not be any 

j u s t  reason for hurrying it up. I dontt know. Possibly there  

might be. Suppose it is a poor widow, these a r e  very c lear ,  



and there isn't any defense. Maybe the\aourt would stay it. 

subject to stay. 

JUDGE CLARK: That is a separate act of the judge. 

SENATOR PEPPER: It is a separaCe a o t ,  b u t  apparently 

there is no qualification. He might say, "I r e a l l y  can't 

properly allow execution on cZaims one and two u n t i l  I have 

adjudicated claim three,  becauae the measure. o f  recovery in the 

JUDGE CLARK: I suppose w h a t  you a r e  asying, Senator, 

is t r ue  as a prac t i ca l  matter, that it would be fool i sh  f o r  a 

judge f i r s t  t o  say there  is no Just reason f o r  delay and, there 

fo re ,  he is going t o  mark it f i n d . ,  and then in the next breath 

t o  say he is golng to stay it. 

JUDGE CLARK: I suppose that might be genera l ly  

t rue ,  and then he might have an eye on the appeal rather than 

enforcement. He might say, #This is an important quest ion 

whioh hag never been decided. The way t o  get this up quickly 

is f o r  me to doH just what you have said. Of course,  the more 

natural case, where it might seem more praotloable, would be 

the c3ounterclaim case, anpay.  

SENATOR PEPPER: Yes, but s t i l l  sticking t o  the oase 

of t h e  three  claim^, of which two have been adjudicated and one 



hasntt, and where the cour t  f o r  the reasons given here hae 

entered judgment on one and two-- 

D U N  MORGAN [ ~ n t e r p o s i n ~ ] :  May I i n t e r rup t  there? 

Do you assume t ha t  the olaima a r e  aL1 in favor of the  plaintiff 

and against  the def endantl 

SENATOR PEPPEE Yes. 

D U N  MORGAN: Pou a r e  assuming that? 
I 

SENATOR PEPPER: 1 am asswnlng that. 

DEAN MORGAN: I can see how you are puzzled to Pin4 

out  why there would be any reason f o r  stay there, if you are 

going to allow a judgment to be entered. 

THE CHBIRMAN: The reason 1s that  there is a r e s  

Judloata on the first two claims, and if the other  one which 

i s  not adjudicated. y e t  is related to the same transaction, 

then you are tied as t o  what you oan do in the third olaim. 

DEAN MORGAN : That is r i g h t  . 
THE C H A m N :  So, they are holding up the f i n a l i t y  

of the f i r e t  two decisions to avoid a res judioata u n t i l  they 

have oonslaered the third claim and made up t h e i r  mind they 

don't want t o  go back and change the decision. That is the 

reason for it other than co l lec t ion  and payment. ' 

SENATOR PEPPER: But is it correct to sqy i i f  the 

sdtatus of the matter is suoh that res  judicata i s  avoided by 

the stay, t ha t  at the same time the thing is appealable as a 

f i n a l  judgment? 



JUDGE CLARK: It would be our version, I should sup- 

pose, t h a t  the r e s  judiaata and appealabil i ty would depend, on 

the same r u l e ,  the same cr i ter ia ,  and that  enforceability would 

be something different.  I would suppose that was the way we 

would 100k at It. 

THE CHAIRMAN: We a r e  no t  ta lking about the cases 

stayed, beoause subdivision (2), l i n e  27, doee not deal with 

stay. It says one or more but l e s s  than a l l .  

SENATOR PEPPER: I am so slow in my mental operation, 

I am t r y i n g  t o  take it s t e p b y  step. 

JUDGE CLARK: He is still on the easy cases. That is 

what you are saying.  You are j u s t  moving up to the real ly hard 

EJENATOR PEPPER: This is w h a t  I really want t o  know. 

If the t h i r d  claim is not adju&icated and the judwent entered 

on one and two is stayed f o r  that  reaeon, because they don't: . 

doeenlt that by the Cems of the  proposi t ion  mean that one and 

two are not appealable? 

JUDGE CLARK: Mot; as we have framed It, I th ink w h a t  

you are asking in effect  is whether we think we w i l l  get away 

with  hat we have saia here. Is that w h a t  you meant to say? 

BENATOR PEPPER: What did we mean to say? I see 

now that  you do mean to say w h a t  you have last suggested, tha t  

it is final and may be appealed. . 



JUDGE CLARK: Yes. I think that  is c l ea r ly  w h a t  we 

intended t o  say, and I am not at a l l  sure that  .there might not 

be a quest ion  about t h i s  rule.  It might poasibly be that  some 

upper court w i l l  say, "It is f o r  the upper' c o u r t  to say what 

a l l  this means. It is not  what t h e  d i s t r i c t  court-does." 

Nevertheless, we Cried t h i s  out, and that was our i n t e n t ,  I 

MR. LEMANN: I still think, if t ha t  is what you mean 

to say, it has t o  be made clearer and t h a t  you oan go back and 

use the same kind of language you used in 54(a) and say that 

th is  is a kind of judgment from whioh an appeal w i l l  l i e ,  if 

tha t  is what you mean in tha t  sentence beginning in l i n e  27. 

JUDGE CLARK: We don't nean it there. 

MR. LEMANN: You say may OF may n o t  be. 

JUDGE CLARR: "If at the time judgment, whether or no 

finalu, You want $0 put t ha t  in. 

MR. DODGE: One other po in t  tha t  seems to me to be 

worth ca l l i ng  a t t e n t i o n  to is that in the first four l i n e s  you 

refer  to more than one claim f o r  rel ief  in general;  that is, 

whether they arise ou t  of a single transaction or no t ,  judgment 

may be entered as follows. Then you describe two classes of 

oases where a l l  the olalms arise out of a s1ngJ.e transaction. 

You donit say anywhere how Judgment may be entered if they do 

not  arise out of the same traneacltion, buC go on t o  impose and 

to au thor ize  the o o w t  to stay the enforcement of a judgment 





SENATOR PEPPER: It is no refleceion on Chs r u l e  that  

I aan4 t understand it, but  I e n t i r e l y  agree, if Monte and 

Robert Dodge cant$, I think'hefs got something. 

MR. LEWNN: The Chairman wanes t o  j o in  that dis- 

t inguished company, and maybe Professor Morgan himself woul8. 

JUDGE DOBIE: If Pepper, Morgan, Doage, and Lemann 

don't know what the rule means after all t h i s  8iscussion, it is 

p u t t i n g  a pretty hard. t h i n g  on the distr ict  judge. 

W E  CHAIRMAN: For the benefit of the  Reporter when 

he comes to revise it, I want to say that I disagree with the 

view that was expressed here that under subdivision (1) judg- 

ments are not sub jeo t  t o  stay. I say they are. J u s t  l i s t en .  

"If at the time Judgment is entered upon any claim, 

any other olaim om' claims, whether or not ar is ing out  of the 

same t ransaot ion or ocqwrenae ,  have not been adjudicated, the 
C 

cour t  may stay the en fo r~ement~~ .  

You have in line 27 on p la in ly  a oase w h i ~ h  may 

possibly call for a stay of the judgment urder subdivision (1). 

There is no doubt about it. There are three claims, you say, 

arising out of a single transaction. When they have been 

decided, final judgment m a y  be entered on those olaims. Sup- 

pose there are three claims arising out  of the  aame tranaaotion 

upon which judgment is enterea, b u t  there is another claim 

there not arising out; of the same transaction which has not 

been ad judioated. 



MR. DODGE: Whether or not arising. 

THE CIIAIR14AM: I know, b u t  I am taking the half that 

appl ies .  If it doesn't arise out  of the  same transaction, it 

isnf t within  (1), b u t  if it does not  arise out of the transac- 

t ion  you may have a case precise ly  described in (I), where you 

have under the next sentence, lines 27 and following, another 

claim that  does not arise out  of the traneac'clon, that has not 

been ad judioated, and in that case if the three olaims de- 

scribed in (1) have been adjudioated, you can stay the enforce- 

I think that  is another proof t h a t  this thing is 

confusing. ' Some of us had interpreted the rule the o ther  way. 

The Reporter agrees that under eubdlvision (1) when a l l  claims 

a r i e i n g  out of a single .transaction have - been desided and 

final Judgment may be entered, there is no provision for  stay. 

The Reporter has ruiscons trued his own rule. when he says that. 

I am not oritleizing the Reporter, b u t  I just  think-- 

DEAN MORGAN [Interposing] : Senator, you were %& ing  

suah an easy case where you had one p l a i n t i f f  and one defendant 

and three olaims. I don't tUnEc you are going to g e t  into muoh 

t rouble  in that case, b u t  if you have one defendant and one 
' 

plaintiff and two claims by the p l a i n t i f f  aLd one by the 

defendant, that ie the time you are going to g e t  into more 

THE CHAIRW: We are t roubled  enough with a simple 



JUDGE CLARK: I am surprised and shocked that Profes- 

sor Moore should have p u t  out a r u l e  such as this!  

PROFESSOR MOORE : Pere0nally, I like the o l d  draft , 
not foo l ing  with it. I think it was all'rlght in the Seoond 

THE CHAIRMAN: As I understand it, it is the sense of 

the  meeting that Rule 54 has t o  be reoast and clarified, a 

maJor operat ion performed on it. 

JUDGE CLARR: Suppose you look back at the o r ig ina l  

rule .  It is crossed ou t  here. 

MR. LEMANN: I think you probably could s t a t e  what 

you aaid you intended to by rewriting the language from 17 on. 

I see aome d i f f i o u l t y  in going baok to your or ig ina l  language 

after we have sent o u t  t o  the profeasian statements saying 

that the  o r i g i n a l  language gave r b e  to d i l f i o u l t i e s  and un- 

c e r t a i n t i e s .  We w i l l  practically have to say, "well, it did, 

b u t  we canf t help it." 

JUDCFE DOBIE: We would have to say, "What we have now 

would give r i s e  to more uncertainties." 

MR. LEMANN: I th ink perhaps you would reword the 

language from 17 on so as to break it up i n t o  paragraphs an8 

p a r t i o u l a r l y  to s p l i t  up that sentence beginning in line 27 or 

to expxpand it and make plain your meaning. 

MR. DODGE: TelL, us when a Judgment can be entered 



where the  claims do not arise o u t  of one transaction. 

that deals  w i t h  ciaims not a r i s i n g  o u t  of the same t ransaotion,  

t o  be consistent? 

MR. DODGE: Yes. You have t b  p u t  in an affirmative 

clause about that and then br ing  in some o f  these qualification 

JUDGE DONWORTH: I have an idea tha t  t h i s  thing is as 

o l e a r  now ae it can be made if the suggestions of t h e  other 

side a r e  adopted. Before this Committee came into existence, 

the Supreme Court had oocasion to construe an a c t  of Congrese 

which sa id  that no s u i t  in equity should be maintained if there  

was a plain, aaequate, and complete remedy at l a w .  A d i s t r i o t  

c o u r t  entered an order t h a t  a certain om se of action s t a t e d  

was equitable, and it issued an order against any jury t r ia l  

In that proeee&ing, or vice versa. I do not  remember whether 

there should not be. A t  any ra te ,  the Supreme Cour t  held that  

the order directing how the case should be tr ied  was in ef fec t  

an injunotion'against trying it the  other way. They held tha t  

junct ion,  the order of the d i s t r i c t  cou r t  determining as be- 

tween l a w  and e q u i t y  made that appealable because it was an 

in junction against  proceeding the other  way. 

I feel that the able gentlemen we have presiding In 



the Supreme O o w t  and t h e  o i r c u i t  oourts of appeals w i l l  work 

this thing out as it is by applying Chis rule t h a t  I have re- 

ferred to, that any order that stops the enforaement of a 

claim and requlres  it to be postponed u n t i l  some l a t e r  date 

is appealable, and I think that w i l l  be applied here, Period. 

JUDCrE CLARK: I appreciate the  kind thoughts of Judge 

 onw worth, b u t  I think I w i l l  a p e e  with B i l l .  Moore that it is 

probably hopeless. It oer ta in ly  is in our c i rcu i t .  We are 

r i g h t  in the  midst of two cases now on f i n a l  judgments, and 

I ' m  damned if I don1% th ink the results we are reaching a r e  

q u i t e  opposite in the two. I am wri t ing  the opinion in one, 

a dissent of thirty-five pages, and I have dissented in the  

other with a dissent of only two and'a half pages. I aon ' t  

know how we are going to make a simple r u l e ,  anyway, in f i n a l  

judgments when we have actions of wide oontent . 
THE GKAIRMAN: I don't see why we can1%. If you 

think a judgment ought to be held up u n t i l  o ther  claims a r e  

settled, a l l  you have t o  ao l e  to say C h a t  any judgment entered 

is subject to revis ion an8 modification by the cour t .  That 

destroys the  f i n a l i t y  of it. You can give him d iscre t ion  

whether to reserve the power to .modify oar t o  abandon, to say 

that it is f i n d  and not subJect to appeal in a very clear 

case, and it prevents any argument about whether or not the 

judgment is appealable. Then you can a l s o  proviae, as we have 

t r i e d  to d-u in l i n e  27, that  although a Judgment i a  f i n a l  and 



you in tena it as such and it is not subject to rev i s ion  on that 

par t icu lar  claim and therefore is appealable and the time f o r  

appeal s t a t e  to run, s t i l l  in order to protect the other  f e l -  

low in his counterclaim on a transaction d i f f e r e n t  from the 

first one, you can stay the execution on t h a t  claim until .  you 

have reached the second case, pan ted  judgment in that, and set  

the Judgments of f  against each other. 

I' dont t; t h i nk  there is any di f f i cu l ty  about it. I 

think that it requires Jus t  a very l i t t l e  revision of this rule 

as they have g o t  it. 

Bob's idea has to be oarriea out  to make it a oLear 

rule .  Maybe that grovlgion about etaying judgments that a r e  

f ina l  ought Co be out out.wQere i t  is and stuck durn at the 

bottom somewhere. It is a mere matter of arrangement, I think, 

and with a l i t t l e  change in verbiage you w i l l  have a very good 

rule them, 

MR. LEMANN: I would l i k e  t o  suggest for the Re- 

porter's eonsideration the  fol lowing framework for recasting: 

"When more than one claim f o r  r e l i e f  is preeented in 
' 1 

an ac t ion ,  whether as claim, oounterolaim, cross-olaim, or 

third-party claim, dispos i t ion of such claims may be made as 

A. CLalme a r i s i n g  out  of a single transaction. 

1. A l l  claims disposed of. 

2. Only part  e of the claias disposed of. 

'IB. C l a i m s  not arising o u t  of a s i n & e  transaction." 



- 
ill 

That is as far as I have gotten at the moment. 

JUDGE DOBIE: Some disposed of and others not. 

MR. LEMANN: Then a separate paragraph fo r  the  stay 

of enforcement. 

THE CHAIRMAN: A t  the end. Exactly. It applies t o  

any ease where there is real ly a f i n a l  judgment. 

MR. LEMANN: I th ink when you g o t  through, even W. 

Dodge and I might understand it. 

TIlE CHAIRMAN: Buppase you t r y  it. 

DEAN MORGAN : Even I m i g h t  underatand that. 

THE CHAIRMAN: We a r e  not  in disagreement at all with 

what you a r e  t ry ing  to do. It is a question of ujh'et;he~ ypu 

have done i t  clearly. 

JUDGE CLARK: Let me suggest one o ther  alternative 

that may be going t oo  far. The old rule of the Supreme Court 

was v e r y ' d e f i n i t e l y  t h a t  when any claim was no t  adjudioated, it 

was not  f i n a l .  This has al l  come up because we have expand& 

the content of the  act ion so much. Would there be any reason, 

f o r  the sake of making it clearex-, to go back t o  the old rule 

somewhat and say that when any claim o f  any kind remains un- 

disposed of, the judgment shall not  be final unless the die- 

t r i o t  court has done what we have saia here, unless the die- 

t r i c e  c o u r t  has--- 

THE CHAIRMAN: Affirmatively said so, in other  words. 

JUDGE C L A M :  Yes. ---expressly determined that 



there is no j u s t  reason f o r  delay and so orders7 

THE CHAIRMAN: W y  it and let's l o o k  at it. 

I would also suggest that  maybe when you speak o f  a 

judgment as f i n a l  or not f i n a l ,  we may come Go the aonclusion 

that in order t o  reach the same thought, to desoribe a judgment 

that is subject to f u r t h e r  control  and a l t e ra t ion  by the cour t  

or is not; instead o f  psing the woras " f i n d  judgmen'cH maybe we 

want to use both and say "a final JuQksment whnch 2s not subject 

t u  further revieion by .the trial cou r tu  or "a Judgment t ha t  is 

n o t  final and is subject to re~ision.~ 

I think the idea of judic ia l  contro l  of the judgment 

is the thing that determines i t s  f ina l iCy,  and not the use of 

the word, the epithet, in the rule. 

MA. LEMAPJN: Perhaps we can oons iaer  your  language 

in 54(a), where you use the words judgment from which an ap- 

peal l i e s  ." That would be plain to the profession. You have 

ueed substantially that language in 54 (a). You might' consider 

THE CHAIRMAN: I think we have given them some ma- 

terial to work on. J think you made a s t a r t i ng  o u t l i n e  that  

w i l l  Lead them right'down the line. 

D U N  MORGAN: 1 sbu28  think so. 

THE CHAIRMAN: Do you mean when there a r e  no% the 

same pareies t o  each of the claims involved? 

PROFEBSOR MOORE: Yes, or where the oomplaint might 



JUDGE CLARK: We struggles over that in my c i rcu i t  

recent ly .  The Elupreme Court in one case has sald that whenever 

rest, it is not f i n a l  . I had thought th$t had been generally 

followed. There a r e  o the r  oases. There is the Huntsman case 

down in the F i f t h  C i r c u i t ,  and t h e r e  have been others. We 

handed down a decision last  week in whioh we found eome way of 

ge t t i ng  away from that. 

There is another  quirk to t h i s .  I think aertain 

parts of it are f a i r l y  s e t t l ed .  Suppose that  you sue A and B, 
* 

who are concurren t  t o r t  feasors. If for some reason the judge 

shoula throw out the case aa  to A bnly and s t i l l  allow it to 

stand as t o  B, it wouLd not be a f i n a l  judgment. 

JUDGE DOBIE: I don't think so, not urder the stock 

d e f i n i t i o n  %hat a final judgment is suoh a judgment that if 

affirmed by the appellate cour t  the re  is nothing f o r  the trial 

c o u r t  t o  do to aispose of a l l  the issues, save t d  carry out 

t he  mandate of the  upper couri;. 

JUDGE CLARK : When you said, "I:-.don't think eo , # I  

what s ide  are you on? I didnl t t i e  it up. 

JUDGE DOBIE: I don't th ink  that diepasee of t h e  oaee 

JUDGE o m :  I see. You wePe agreeing with what I 
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we a r e  dealing with. So, I don't think that in this  r u l e  we I 
I 

need to say anything about multiple parties. Of course, they 

w i l l  work it o u t  in so far  as it enters  i n t o  this case, just 

as they w i l l  in oases that do not  involve mult iple  olaims at 

a l l .  They do it there without any rule, so why sh.uulanl t they 

do it here without any rule? 

SENATOR PEPPER: Hay I inquire on t h i s  point, where 

a l l  the claims arise o u t  of: the '  sadme transaction and a l l  have 

been deoided, is there any reason that there the en t ry  of f i n a l  

judgment should not be mandatory, why we should say f i n a l  

judgment may be entered? Oughtnit it to be said t h a t  in that 

case final Judgment - shall be enterea? Then, when we get  to the 

second category where some have been decide& and some have not ,  

we make it permissive that final Judgment may be entered on 

those that have been decided. Then comes the th i rd  category, 

of claims not arising out  of the  same traneaction. Doni t we 

mean there that no Judgmellt shall be entered u n t i l  a l l  the  

claims are 'decided? 

THE CHAIRMAN: No f i n a l  judgment. 

SENATOR PEPPER: That is what 1 mean. 

THE CHAIRMAN:. It is an interlboutory Judgment with in  

the con t ro l  of the judge. 

SENATOR PEPPER: No final judgpent. 

DEAN MORGAN: No, you donit. 

14R. LEMANN: That is the  case of the permissive 



counterclaim. They don't arise out  of the same transaotian. 

That is the case where I think you want to provide t h a t  the 

c o u r t  may enter a final jubgment which w i l l  be appealable, b u t  

at the same time stay exeoution. 

JUDGE DOBIE: I think you are qui te  correct  there ,  

because that f i t s  into the d e f i n i t i o n ,  Monte. There the cow% 

has df epo sea of everything before him. 

NR. LEMANN: Not everything before him, 

JUDGE pOBIE: 1 mean this permissive oounterelairn has 

never been adjudicated. 

MR. LEMANN: It is before him, b u t  he hasn't got to i 

SENATOR PEPPER: I dont t care what the provision is. 

I want to have a statement of w h a t  happens where a l l  the claims 

arise out of the same t r ansao t lon  and al l  have been decided; 

second, where they a r i s e  out  of the same t r ansac t lop  and have 

not a l l  been decided; and, th i rd ,  where they dont t a l l  arise 

out of the same transaction. 

MR. LEMANN: That is what I tried t o  do, except that  

I made two 'main divisions between one t r a n s a a t i o n  and several 

transactions. I th ink you need those two first main 8ivisions, 

and then under Chose main divisi~ns you have your aubdivielons. 

THE CHAIRNAN: Then, the t r u t h  is-that the stay pro- 

vision i s  something separate aga in ,  down at the end, and not 

in 'your aategories. 

SENATOR PEPPER: I agree, t o  Chat. 



THE CHAIRMAN: Letis pass it now. 

JUDGE DOBIE: Wouldn't it be be t t e r  to pu t  that under 

a separate -subseotion? Woyldnl t it be be t t e r  if we put that  

under a separate subheading, General, and labeled it %tayn 7 

St is sandwiohed between two eentenoes which a r e  divorceCI in 

THE CHAIRMAN: You have subheading8 f o r  the other 

three classes, and you might have a f o u r t h  one. 

JUDGE DOBIE: Dealing with stay apart from finality. 

MR. LEMAN~:  Or you might p u t  the bulk of my material 

under subdivision (b) , Judgment at Various Stages, and then 

JUDGE CLARK: Of course, that could be done. I thi 

it would be a l i t t l e  t o o  bad beoause 54(c) is a very impbr t sn t  

provision about which we have had many deoisions. It would con 

fuse the oommentators. That 1q one of the most imp6rtant pro- 

visions in the whole ru le .  

MR. LEMANN: He doesnit want to change 54(c )  'to 

54(6), Mr, Chairman, so he objects to a new 54(c). 

JUDGE CLARK: Judge Frank has just  written an article 

in which he says that is the crowning achievement of the ru les ,  

and he c i tes  * (c )  six times in one opinion. 

MR. LEMANN: Then you don't want to change 54(c). 

Find some other  device. 



it. That is j u s t  a suggestion. 

THE CHAIRIUN: Suppose, then, that we pass on. 

JUDGE CLARK: We w i l l  go to a r u l e  on which there was 

n o t  such unanimity among the bench and bar ! 

THE CHAIRMAN: Is there anything on 55, defau l t  juag- 

mente, that we ought to deal with? 

JUDGE CLARK: I don't th ink we have anything on-that. 

Judgment. Have wi, any material on 56(a)? 

JUDGE DOBIE: Armstrong has a suggestion on that, 

DEAN MORGAN: It is the same 018 objection about the 

JUDGE DOBIE: That the  period begin'to run  T ~ o m  ser-  

vice - of complaint-rat her than commencement of. the act ion* - 

MR. LEMANN: Don't you want to make the $@me ohange 

that Mr. Mitchell has suggested? 

DEAN MORGAN : The defendant can make the m o t  ion-- 

MR. LEMANN [lnterpoein%]: The defendant can makdth'e 

motion at any time. We ought to note here that we are rdaklng 

a change corresponding with the  o the r  changes. 

PROFESSOR MOORE: He already can, Mr. hmann, in 

THE DHAI~IAN: YOU see, 56 (a) relatss only t o  claim- 

ants, Monte. - 





PROFE890R BUNDERLAND: - 1 suppose they are raising a 

u n t i l  they have jurisdict ion over the parties.  

THE CHAmfAN: Instead of  saying l'af ter the expira- 

t i o n  of 20 days from the  commencement of the  aotion,I4 you could 

say "after  the e x p i r a t i o n  of 20 days from the time of service 

of the summons upon the person against whom the  judgment is 

PROFESSOR SUNBmLAND: That would ce r t a in ly  meet 

THE CHAIRMAN: Tt would meet the point  about juris- 

dict ion and you have service. You cani t make the Juagment 

motion u n t i l  the fellows have been no t i f i ed  of the s u i t .  They 
I 

have '20 days t o  ge t  s lawyer. It seems an impossible situation 

t o  serve a motion f o r  eummary judgment on a fellow before you 

reach him with a summona. It doesn't sound-like common sense. 

JUDGE DOBIE: No Judge would grant it, of course. 

THE CHAmUN: How would 12 do to say, " a f t e r  the 

expira t ion of 2 0  days from the  service of the summons upon 

the defendant against whom judgment is sought", you can move 

for summary judgment agains t  any fellow that you have a process 

against, even though you havent t reached some of the o t h e r  

de f endan% s? 

SENATOR PEPPER: At least  you couldni t proceed for 

summary judgment until he knew he had been sued. 



WE CHAIRMAN: T h a t  is r ight .  

SENATOR PEPPER: That s o r t  of excludes a praoticaL 

joke from the rules. 

THE C H A I R W  : The Chicago Bar Association suggests 

that the time commence t o  run from the date you get jurisdic- 

tion over them. What is your pleasure about it? To L e t  it 

stand as it is1 

MR. DODGE: Is the suggestion "&f te r  the expiration 

of 20 says from the service of process"? 

MR. LEMANN: That is the  way i t  reads now. 

THE ClWrnUN: No* 

DEAN MORGAN: It now reads "from the commenoement of 

JUDGE DOBIE: You may not have any service at all. 

MR, LEMAWN: The suggestion ~ F J  that mybe you havena t 

got service at the end of 20 days from commencement of the 

action.  How a r e  you going to proceed f o r  summary juagment if 

you haven't got service? We brushed I&. Armstrow aside on 

depositions by saying, 'JWell, in 20 days you w i l l  ge t  s e r v i ~ e . ' ~  

MR. DODGE: These attempt8 t o  speed t h i s  up so.tre- 

rnenedouely amuse me in view of the faat  that the l a s t  one of 

these I was in I went to the oourc and asked, "When can we g e t  

a hearing on th i s l t8  and the cou r t  said, "In t&ee months." 

That is a long motion. 

JUDGg DOBIE: Was tha t  a feaeral aourt? [No response. 



MR. DODGE: Twenty days from the seevice of process 

would be bet ter ,  I should think. 

THE CHAIRMAN: Letts make it C h a t  way. It would be 

from the service of summons. We called it 'swnmonsfl in our 

o r i g i n a l  rules. 

DEAN MORGAN: They both have t o  be served together, 

don' t they, Charles? 

JUDGE C W K :  Yes. 

c7UD.GX WBIE: The summons and a copy of the complain 

MR. LEMANN: I wonder if for .  uniformity we should go 

bamk t o  Armstrongle sug@stlon and f i x  it the same way in. the 

o the r  rules. There is a difference. 

DEAN MORGAN: There is a grea t  differenoe. 

THE CHAIRMAN: There is a differenoe between w h a t ?  

MR. LEMANN: In ciroum~tances between this and the 

other ru lee  as t o  whioh he made the suggestion. The other 

cases were of depos i t ions  an8 interrogatories. 

THE CHAIRMAN: Yes, 

DEAN MORGAN : Those are quite  different .  

THE CHAIRMAN: There is no reason that t h i s  should 

not  run from the  date of service. 

l l ~m MORGAN: I shoula think not. 

. MR. LEMANN: In the other case-it is conoeivable $ha 

20 days af ter  the oommenoement of the action you might st i l l  

no t  have servlae, and he aeks, *why permit the taking of a 



8eposi t ionl i~  That  is his paint .  We brushed that aside an the 

theory that that wasn't l i k e l y  to happen. Technically, I 

guess his point  might be correct, 

' THE ~ ~ A ~ ~ ~ :  There ie one d i f f i c u l t y  about it. 

If the p l a i n t i f f  starts a suit, he can't move fo r  summary judg- 

ment u n t i l  20 days after the defenaant has been served. Sup- 

pose the defendant g e t s  a lawyer and hustles r ight  i n t o  the 

cour t  5 days after he bas been served and he moves f a r  summary 

judgment. The other  fellow is barred from making such a motion 

u n t i l  20 days a r e  up. 

DEAN M O R W :  Doesn't it proviae t h a t  the cour t  can 

order summary judgment e i ther  way on the hearing, Charlie? 

JUDGE CLARK: We have left t h a t  o u t ,  as I remember. 

I th ink  we recommended it, and it was voted down. Am I cor- 

rec t  about that? Yee, we recommended t h a t ,  and the Committee 

a i w t  accept it. 

DEAN MORGAN: Then Mr. Mitchell's object ion is 

pe r t i nen t  here. 

JUDGE CLARK: Yes. I wanted t o  add something of the 

same kind about the argument made fur  the teahniod. case where 

the defendant has appeared and y e t  he hasn't been served. If 

you are going t o  do anyth ing  of t h i s  kind, haven't you g o t  t o  

take some Lanmage such as we have in the o l B  deposi t ion rule? 

It wouldn't be by leave of cou r t  here; it would be after 

j u r i sd i c t i on  has been obtained over any party or over property 



which is the  subject of the  act ion.  That is, it isn't neces- 

sarily servioe of process t ha t  is the oriterion, 

THE CHAIRMAN: I think you a r e  right. I withdraw 

the suggestion. 

JUDGE CLARK: I thought I supplemented your suggestion 

THE CUWIAN: I: think, it won't w o ~ k ,  There are too 

many oomplloat ions about it. 

MR. LEIUNN; Your p o i n t  tha t  you would t i e  up the 

p l a i n t i f f  f o r  20 days a f t e r  commencement of the a c t i o n  would 

still be open, Mr. Mitchell, under the  present sugge~tion. 

You could cover t h e  service po in t  and say "provided that servic 

has then been ma&#. You coulan8t Bo it before you made eerv io  

but you would s t i l l  have your dif  f i o u l t y  tha t  you would be 

putting the p l a i n t i f f  at a disadvantage as compared with the 

defendant. We eonsidered that in oase of depositions, and we 

answered it by awing ,  "Well, the p l a in t i f f  has had p len ty  of  

time t o  g e t  himself a Lawyer and study his case, and the defend 

ant hasn' t. So, the p l a i n t i f f  w i l l  have to give the defendant 

time. The defendant won't b v e  t o  give the p l a in t i f f  time be- 

cause t he  plaintiff has had h i s  time before he got i n t o  cour t .  

He could have got to court eooner." Maybe t ha t  po in t  is s t i l l  

available here, not quite to the same extent. 

Is it so terrible that  the defendant can oome in in 

5 days and t h a t  the plaintiff can't? 

DEAN MORGAN: Whyc oouldni t the p l a i n t i f f  counter 
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r i g h t  there sq that when you have the hearing the judgment migh 

be ~endered summarily e i t h e r  way? That ie the po in t .  (3harlie 

said that they suggested that l as t  time, and the  Committee 

turned it down, 

MR. LEMANN: I don't know quite w h y .  

THE D K A I W N :  There is some merit in the suggestion 

that it is l i k e  a demurrer. It reaches a l l  the way back 

through the pleaaings. If ei ther  one maes a motion f o r  sum- 

mary judgment and they f igh t  2% out, the c o u r t  give it 

DEAN MmCAN: Surely. He can hear the whole th ing .  

JUDGE CLARK: T h a t  is a' provision that  r eoen t ly  has 

been adopted in New York as to summary judgment. 

THE CHAIRMAN: How is it worded? Is it a s t a t u t e ?  

JUDGE C E K :  It is a l l  by r u l e  of' cour t ,  you know, 

in New York. T h a t  is where the summary Judgment comes from. 

It is made speoif i o a l l y  in the  ru le s  of court .  We def in i t e ly  

brought it up. I am very sure of it. 

DEAN MURUN: Why. did we do it, Charlie, do you know? 

You remember, I would ra ther  be r igh t  with'Roosevelt. W e  must 

have had some reason. 

THE CHAIRMAN: One fellow was oaught unexpectedly by 

a boomerang. That was the idea. 

PROFESSOR MOORE: A fe l low might oome in and move 

far  summapy Judgment on sume defense such as res Judioatq or 



some other affirmative defense. We thought tha t  the p l a i n t i f f  

should not be able, without moving f o r  summary judgment, to g e t  

a judgment on the affirmative claim. 

THE CWIRUN: You can provide that if one fellow 

brings in a motion fo r  summary judgment, the other fellow, 

without the fo rma l i ty  of noticre or anything else ,  can move then 

and there f o r  Judgment In his favor.  If: he wants a motion, he 

can bring it r igh t  in court .  

PROFE3SOR MOORE: But the  p l a i n t l f f  would  have t o  

support h is  motion Tor r e l l e f  on claim wlth supporting 

a f f idav i t s ,  and the defenaant would have to have time to counte 

THE CHAmJLAN: Yes, if he wanted it, but suppose he 

steps in and-- 

DEAN MORGAN [Interposing]: P u t s  in oounter- 

affidavits showing a perfect  case. 

THE CHAIRUN: Suppose he moves r ight  away. The 

c o u r t  w i l l  allow everybody opportunity to introduce prabf on 

a th ing  l i k e  that. It won't allow anybody t o  be caught unaware 

on some p o i n t  he should provide affidavits on. You could say, 

"A par ty  seeking to recover upon a claim, counter~laim,~ and ao 

on, "at any time a f te r  the expiration of 20 days ... or at the 

time his adversary makes a motion f u r  summary judgment, may 

move with us without  supporting aff idavits".  

MR. LEWNN: What is t h e  language of the N e w  York 



r u l e ?  Don't you th ink  we ought t o  have that before us in the 

morning? Then we coula see whether we could f i t  that in. 

THE CHAIRfSAM: I haven4$ seen i$, Is it an amendment 

t o  the Civi l  Pract ice  Rules? . 

JUDGE CLARK: Yes. 

THE CHAIRWN : How of d f a  it? 

JUDGE CLARK: It isn't very 018, is it? 

THE CHAIRMAN: The Congressional Library ought t o  

have a copy of it. 

JUDGE CLARK: It wZ11 be in the Civ i l  Practice Manual 

MR. WMANN: I'think perhaps we should throw i n t o  

t h i s  rule ,  t o  cover a p o i n t  made, "may at any time after the 

expira t ion of 20 daya a f t e r  the commencement of the act ion,  

provided summons has been served". 

DEAN MORGAN: That mlght help it. 

JUDGE J30BIE: This man can move in 20 days, but he 

has to serve it. 

THE CHAIRMAN: They a r e  talkiw about appearance 

without  summons. Then you have to say, #!after summons has been 

served or appearance has been made". 

DEAN MORGAN: He said, "provided ~sumons has been 

voluntarily appeared. 

MR. LEWNN: P u t  t ha t  in, too. Ilprovided the summons 



has been served or the defendant has appeared", or, 'ipruvided 

Ju r i sd i c t i on  has been obtained over the defendantH. I think 

that phrase is better. Of course, that would theoretieally 

permit you to serve the summons on the  n ineteenth  Bay after the 

commencement of the a c t i o n  and br ing  the guy in the next day. 

DEAN XORGAN: B u t  t h i s  is all in the hands of the 

marshal anyhow f o r  service,  isnaS, it? 

MR. LEMANN: Yes. 80,  it wouldn't be very l i ke ly .  

THE CHAIRMAN: I suppose if one of the part ies  makes 

a motion f o r  summary judgment and the other  f e l low fee l s  that 

he wants to counter it, then ins tead  of having the r igh t  to 

make the motion formally in c o u r t ,  he serves a motion and maybe 

he is three, f o u r ,  or f i v e  days l a t e r  than the other fellow 

with his motion. However, before e i ther  of t h e m  ishear?& the 

court knows there m e  two of them, so he makes an order setting 

both  down for hearing at the same time. He certainly would not 

hear one with another one pending, would he? 

MR. LEIUNN: No. 

THE CHAIRMAN: So, it is more or less  a theoretical 

NR. LEMANN: The way it stands now, you would say 

that theoretically the p l a i n t i f f  could no t  proceed f o r  20 days, 

bu t  the  defendant could proceed the next day. 

THE CHAIRMAN: That is r igh t .  

MR. LEMANN: That is another point t ha t  perhaps we 





the judge hearing the motion may award judgment to the plain- 

t i f f ,  even though the p l a i n t i f f  has not maae a orostl motion 

THE CHAIRMAN: I donit l i k e  that, because the plain-  

t i f f  may raise a po in t  that the defenmt  waenit t r y i n g  t~ meet 

by h i s  affidavit at all, and it is a sort of aurpriae affair. 

I l i ke  my idea t ha t  the  aefendant makes a motion, and the 

p l a i n t i f f  oan counter with a motion o f  h i s  own and is not re- 

s t r io ted  then as to the 20-day l i m i t .  

MR, LEMANN: You could put t h a t  in a sentence under 

THE CHAIRMAN: The v i r t u e  of t h a t  is that he l a  re- 

quired t o  expose his  grounds to the adversary. The New York 

rule doesn't require  him t o .  He can sit ti&% and then jump up 

JUDGE CCLAR: I th ink  they have done it in oCher 

provisions, t oo .  You w i l l  r e c a l l  'chat the  New York motion 

e t a r t ed  out  by being geared in terms of the defendantis motion, 

anyway. Another r u l e  covers the case of the p l a i n t i f f .  Here 

f o r  Judgment on the Pleadings After Iesue Joined. 

If either p a r t y  be enti'cled to judgment on the 

pleadings, the cour t  may on motion give judgment aclcordingly, 

and without regard to which party makes the motion, 

In the revieion of motions, I th ink  they have rather 

general ly put  in that sort of crossing. 



DEAN MORGAN: Of course, under 113, Charlie, they 

would have to give the defendant time to put in counter- 

affidavits t o  anything new in the counter-affidavits of the 

p l a i n t i f f ,  I should say. 

JUDGE CLARK: I presume so. 

THE CHAIRMAN: 'Of course those c i v i l  practice acts 

can be got ten  r i g h t  out of the Supreme Court l i b r a r y  here in 

the building. 

JUDGE CLARK: It is not of any importance now, but 

here is the rule that we suggested. We put  in a t h i r d  sentence 

( c )  , "Without  regm-8 t o  which party has made the motion, an 

appropriate judgment shall be rendered forthwith if a l l  the 

pleaaings show tha t  there is no genuine issue of material fact 

and that e i the r  claimant or defenaing party or both is entitled 

t o  judgment as a matter of l a w e i 1  That is what; we suggested. 

DEAN MORGAN: Was that  on a motion for summary JuQ- 

JUDGE CLARK: That is w h a t  we suggested as a r e v i ~ ~ i o n  

THE CHAIRMAN: You mean in our  consideration of  pro- 

poses amendments f o r  the las t  year or two? 

JUDGE' ' C U R K :  Yes, 

THE CHAIRMAN: Why did we rejeot tha t?  

PROFESSOR MOORE: I don't know. 

THE CHAIRMAN: I myself don1 t remember i t s  ever being 



PROFESSOR MOORE: I recall that the reason I gave you 

a while ago was part  of the  discussion. 

TI33 CHAIRMAN: What was that reason? 

PROFESSOR MOORE: The aefendant might move f o r  sum- 

mary Judgment because of some aff irrnative def enee, such as res 

Juaioata, and there were some members of the Committee who were 

fearful that if at that  hearing the aourt could render a sum- 

mary judgment f o r  the  p l a i n t i f f ,  it would be dangerous unless  

the p l a in t i f f  had formally moved. 

TEE Cf3AIRMAN: Had warned %he other fellow of his 

point .  I s t i l l  agr'ee t o  that. I believe it ie cured if you 

put in a provieion here that if the defendant makes a motion 

f o r  summary Judgment, the other prtrty without restriction as 

t o  time oan immediately make one himself, but he warns the  

o ther  felLow w h a t  his points are  so that he doesn't g e t  caught, 

as was indicated m i g h t  be t rue  on this automatie business. 

J U D G E  CLARK: I have the whole discussion here at 

page 457 of the  trankcrl$. 

"Judge Clark: On*56(o) I had an aaditional idea 

which may or may not be bright, b ~ t  I w i l l  bring it up. I 

have distributes a new draft of ( c )  . . . . It contains an &&dl- 

tional provigion which you may al* may not want. t o  include. ... 
It is in effect that , whenever ei ther  side moves f o r  a summary 

judgment, the cou r t  may give the f i n a l  judgment as it aetermine 



it should be, or, in other  words, it may i n - e f f e o t  give the 

judgment, if it wishes, when there i s  not a oross-motion. The 

genesie of thios idea comes from the New York pules," and so on. 

I talkea at some length,  and then the Chairman said, 

"The other  fel low hasntt made a motion f o r  summary judgment 

against me, but  I have been caught under t h i s  r u l e  on the whole 

recora. He has no d i ~ p u t e  bu t  has a question of l a w  and wins 

t h e  case against me. I haven't had the fo re s igh t ,  and I am 

caught in court  that way. 

Elenator Pepper asked, *Isn't that simply an applica- 

t i o n  of $he o ld  common Law rule that on demurrer the court 

w i l l  examine the whole reaord and give judgment in favor of the 

pa r ty  who on the whole appears t o  be e n t i t l e d  to it?" 

Suppose I pass on f o r  the moment and see where the 

action oomes. There seems to be a l o t  of thf s, 

Mr. Lemann: I am incl ined t o  Leave well  enough 

alone. There has been no outcry for it." 

MR. LEMANN: The Lemann rule, a f t e r  about a half hour 

THE CHAIRMAN! Gentlemen, I th ink I s t i c k  to the idea 

I had before, that insteaa of an automatic counter-mo0ion 

catching a fellow by surprise, the  safest t h i n g  to do is t o  l e t  

the  other  fellow counter with a motion s t a t l ng  h i s  p o i n t  eo as 

t o  put the first one on guard. That can be done promptly, and 

bath can be heard together. A 1 1  that it is neoeasary $0 do 



is, when you place a limitation an the p l a i n t i f f  of 20 days be- 

fore he can br ing  such motion, that it ought t o  be qualified 

that if the other  fellow makes a motion he can make one r i g h t  

away, too. If you do it tha t  way, the only question l e f t  under 

(a) is whether the  time runs from 20 days from the cornmenoemen% 

of the action. Why not leave it that way? It i s  just like .a 

deposition. There has to be a no t ioe  of a motion, and there 

has to be how many daysi notioe? 

JUDGE DOB IE: Ten days, 

THE OHAIRMAN: W h a t  if it is commencement of the 

action? You have 10 dayei notice of-hearing on the thing. 

That is enough t o  warn you. Why not just leave it 20 dare 

a f t e r  aommencernent of the action, with the qualification that 

the l i m i t a t i o n  is reduoed if the  other fellow brings in a motio 

agains t  him. Do you un&erstband that? 

JUDGE CLARK: Have you got it? 

PROFESSOR MOORE: Yes. 

TRE CHAIRMAN: Can't we adjourn, then, if we are 

agreed to that? 

[The meeting adjourned at six ~~eloek.] 
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