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TUESDAY MORNING SESSION
Maroh 26, 1946
Ty , 'The meeting reconvened at nine-thirty-five o'clock,
Mr. William D. Mitchell, Chalrman, presiding.
THE CHAIRMAN: We were dlscussing last night the new
provision in memm 39 to 42 of mcwa 26 (b), on wmmm‘mm,ow our

STANDARD BUILDING
CLEVELAND

Second Preliminary Draft. . The statement in full is:

"It is not mwocum for odumoﬁwos that the testimony

51 MADISON AVE,
NEW YORK

willl be inadmissible md,ﬁSW trial if the testimony sought ap-
pears wwmmOSWUHw omwozwmﬁmmAﬁovwmmm ﬂo the discovery of admis-
8ible evidence,® | |

I think the wmwrm opposition to that, as I saild, was
the result of misunderstandling of what i1s meant by lnadmlssible
I don't know that zm‘oms make the rule any better, but I think
the smﬁm might clear it up-.a bit, explaining that it 1s in-

T™HE MASTER REPORTING COMPANY, Inc.
LAW STENOGRAPHY - CONVENTIONS - GENERAL REPORTING

admisesible in the form in which 1t is hearsay or secondary
m4pmmsam or whatnot.
JUDGE DOBIE: General, don't you think that the

admissibility of evidence has a technical meaning?

540 No. MICHIGAN AVE.
CRICAGO

ﬂmm,ommezbz“ You mean you think 1% 1s insufficient?
JUDGE DOBIE: I think it 1s perfectly clear. I say

that "inadmissible' has a perfectly technical significance in

NATIONAL PRESS BLDG.
WASHINGTON

-

the law, as I understand it. It means a court won't wmomp¢m it,

THE omwwmng" I know, but there are a good many

T

reasons for i%t.
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JUDGE DOBIE: Yes.

THE CHAIRMAN: Buppose the evidence 1ls inadmissible
in the sense that the subject matter 1is something that the
court considers entirely outside of the scove of the case.
That is one reason. Another reason 1s that it is perfectly
relevant, but is not thé best evidence. It 1s hearsay.

I agree with you that we should not change the draft,
but I would suggest that when you get up your notes referring
them to the court, it might be well to try to bring out that
idea. It 1s not inadmigsible becguse it 1s irrelevant in the
sense of having no relatlon to the case, but it 1s inadmissible
because it is hearsay. '

JUDGE DOBIE: I believe a note would take care of
that.

THE CHAIRMAN: That is what I think. We passed it,
and 1t stands. _

We pass on, then, to Rule 27. Is there anything on
that that you want to take up? That is Depositions Before
Action or Pending Appeal. |

. JUDGE CLARK: No.

DEAN MORGAN: BSomebody made a suggestion on 26(4),
but I think there 1is nothing to that suggestion, probably.

JUDGE CLARK: It was aisuggestion as to the taking
of the deposition of a corporétion. It 1s on page 33 of the

first’summary. It is from the Federal Rules Service. The firét




THe MASTER REPORTING COMPANY, Inc.

STANDARD BUILDING

51 MADISON AVE,

540 NO. MICHIGAN AVE.

NATIONAL PRESS B‘LDG.

LAW STENOGRAPHY - CONVENTIONS - GENERAL REPORTING

CLEVELAND

NEW YORK

CHICAGO

WASHINGTON

253

question raised was why 26(4)(2) refers to directors, while
Rule 37, dealing with the consequences of refusal to make dis—
covery, does not. We don't put "directors® in 37(b) and (4),
but there hasn't been any real question about it.

DEAN MORGAN: I don't think so.

JUDGE CLARK: It is rather a technical objection.

THE CHAIRMAN: Has any question arisen in court?

JUDGE CLARK: No. ”

JUDGE DOBIE: I think we had better pass that.

JUDGE CLARK: This is a theoretical objection. Then
the same peovle, the editors of the Federal Rules Service, sug-

gest that the rules should be amended to provide for the taking

of depositions under Rule 26(d) of corporate employees. That

is a matter we have dlscussed 5efore. _

DEAN MORGAN: I think that is out, don't you? It is
to try to make that recelvable as an admlssion, isn't 1t?

JUDGE GLARK: Yes. |

DEAN MORGAN: I should think that is out. There is
nothing %o prevent your taking'the deposition of a dorporate
employee like’any other witness, is there? They want a pro-
vision so that the employee's depositlon would be receivable
whether or not he was available, and so forth.

THE CHAIRMAN: Yes.

DEAN MORGAN: Just as if he were an officer of the

corporation,
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JUDGE CLARK: We have discussed that several tlmes
before. There isn't anything really new,

DEAN MORGAN: I don't think there is anything in it.

THE CHAIRMAN: We haven't anything as to Rule 27,
have we?

JUDGE CLARK: No.

THE CHAIRMAN: Rule 28?

JUDGE CLARKX: Mr. Youngdquist wanted to know if the
material between lines 8 and 10 could be omitted, but that is
what we put in,

THE CHAIRMAN: Why did ﬁe want to omit 1ite

JUDGE CLARK: I think he thought 1t was unnecessary,
surplusage. We wanted to emphasize that the appointment of a -
person carried with i1t the power to do all these things, and
the very phraseology suggested by Mr. Youngquist;ﬁas thought to
be doubtful as to whether the "person' appointed, if otherwise
without authority, could administer qaths and take testimony.
This makes it gquite clear. |

THE CHAIRMAN: I have your digest or notevhere, and
he has a reason for i1t. It i1s not a mere question of surplus-
age. He says if a person appvointed hasn't any other statutory
authority to administer oaths, he doubts the power of the rules
to grant him that authority.

JUDGE CLARK: Yes. i am wrong. You are right about

that.
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THE CHAIRMAN: He says 1t 1s doubtful whether fhe
“person' appointed, 1f otherwise without authority, could
administer ocaths and take testimony. Your ftheory is that we
grant him authority by a procedural rule.

' JUDGE DOBIE: By virtue of the appointment he shall
have power.

PROFESSOR SUNDERLAND: He may be appointed. The
court grants the power fto administer oaths.

THE GHATRMAN: Yes. o

PBQFESSOR SUNDERLAND: Wouldnﬁt the court have power
in making the appointment to grant authority to administer
oaths? It 1sn't that the rule gives the authority, but the
court gives the authority in making the appointment.

JUDGE CLARK: If that can'ﬁ be ‘done, there isn't any
reason for making the addition, because a person who couldn't
a&minister oaths would be quite useless here.

THE GHAIRHAN: I think Edson knocked Youngqulst out.
The court can appoint a master, examiner or anybody, and has
authority to give him power to administer oaths and swear
witnesses. _

Let?s pass on to Rule 30, then, Depositions Upon Oral
Examinatlon. I don't know‘whether there is anything in it that
we are in éoubt aboﬁt except this qgestion of lines 14 to 17,
"that deslgnated restrictions be imposed upon inquiry into

papefs and documents prepared or obtalned by the adverse party
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in the preparation of the case for trisl'. The word "expense®
1s added down in line 28, which I think is all right.

PROFESSOR SUNDERLAND: I wonder if that is in the
right rule. This rule refers to depositions upon oral exami-
natlion, and then we ineert this matter which relates to papers
and documents,

JUDGE CLARK: Of course, Edson, a good many of the
other rules now are tied up to this.

DEAN MORGAN: Yes.

JUDGE CLARK: Posslbly the title may not be as ade-
guate as 1t was originally.

MR, HAMMOND: You have in Rule 34 an insertion, '"and
gubject to any appnlicable protective orders mentioned in Rule
50 (b) 1. | |

| PROFESSOR SUNDERLAND: Yes, but this doesn't really
belong in 30(b). . | . ,

THE GHAIRﬁANz . It is put in the clause on depositions
and restrictions placed upon depositions upon oral examinaﬁion.
Whether right or wrong, that seems to be as good a piace as any.
Then the other rules, having relation to other forms of interro
gation, are tled up with this and refer back to the powers that
the court has under Rule 30, I am not sufe that it makes any
difference in what particular oné of these discovery rules we
put that provision for restridtive orders, if it is there and

then referred to in all the others,
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JUDGE DOBIE: Isn't this inquiry into rather than
production of the papers, "imposed upon inquiry into papers
and documents'? It doesn't say aﬁjthing about vroducing themn,

DEAN MORGAN: You can get a subpoena duces tecum for

a deposition, and that will reqdire the productlion of documents
8o, you would have to have this part as well as any other part,
I should think.

THE CHAIRMAN: It refers to when the production of
documents 1ls required.

To start the ball rolling, I have read all these
cases 1ln our federal courts in this country and in the English
courts put out in the digest which the Reporter ﬁery kindly
prepared. It gave me a different pleture of the thing than
I had before to read all those cases and see what they had done|
The bulk of the cases in this country are in the Eastern and
Southern Districts of New York, in Pennsylvanla. There 1s
Just a smattering of any litigation on the subject reported
outside. |

The cases we have in thls country show a disposition‘
to place restrictions around the ase‘of the information ob-
tained in prebafation for trial. Of course, you knoﬁ what the
English do. They hook it up on pri#ilegé, and any time you get
a lawyer within forty miles of 1t, they say it comes under the
Privilege rule, | |

I must confess, in the first place, that I think this
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provigion that it is proposed to put in here, that is now in
lines 14 to 16, won't do, because it doesn't help us any. It
doesn't add anything. It simply says that a court can place
some kind of restriction in a particular case around the use

of the paper. I imagine that 1s so. There are cases where you
have to admit some of the things in that file were entitled

to protection, but it doesn't stdte any standard or any rule

or any principle which a court may go on. I don't think it
“helps the district court to know how to handle this case.

I suggested getting some constructive proposals fronm
the bar, something from the bar to propose a provision in the
rille that would lay down in falrly general terms the standard
for application of judicial discretion, and we have gotten no
results. Perhaps somebody from the Committee can do it and
satisfy the situation, but 1f not, my disposition would be to
strike this provision, lines 14 to 17, out of the rule because
I don't think it helps the situation any. |

SENATOR PEPPER: Which rule is that?

THE CHAIRMAN: We are talking about Rule 30(b), on
page 38, in which the proposal is "that designated restrictions
be imposed upon inguliry into papers and documents prepared or
obtained by the adverse party ln the preparation of the case
for trial', Ifwecan't putina standard that satisfies us and
meets the situation with all the varied kinds of situations

that may arise and the types of documents that may be there,
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used the word '"privileged" as they say we did in any sense

the differences in their origin, the time when they are asked
for, and the purpose for which they are to be used, 1if we
can't formulate 8 standard which will apply to all that, I
favor leaving this proposal out, maybe with the hope that the
Hickman case will get up to the Supreme Court (a writ of cer-
tiorari has been applied for) and they will attack the problem
in the light of the decisions and in the light of theilr own
view about the proprletles of things and lay down 2 rule on
the subject. We are sort of passing the buck, of course,

DEAN MORGAN: The trouble is that the Hickman case
gives an interpretation of privilege which certainly isn't the
kind of privilege that applies at trial,

THE CHAIRMAN: What are they séying?

DEAN MORGAN: They are interpreting our statement -
of privilege, That is what they purported to do.

THE CHAIRMAN: I don't agree with that. We never

other than the standard attorney-client and doctor-patient
relation. Thax igs what we are talking about. The G.C.AL in
the Third CIrcult comes aléng and imputes to us the 1ntehtion
to use “privileged“»in a broader sensé, and with that as a
basis they say the étuff 1s privileged. |

DEAN MORGAN: Yes.

THE CHAIRMAN: It is a false argument. They may be

right in their result, but they are certainly not right in
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‘be reached by directing the processes of discovery to the

imputing %o us a meaning of the word "privilege" that I don't
think a man on this Committee ever dreamed of.

SENATOR PEPPER: The best comment that I have heard
on that opinion was by a member of the Allegheny bar, in
Pennsylvania, with whom I corresponded--Miss Graubert, a very
intelligent woman.

JUDGE CLARK: I heard from her. She sends me all
thelir articles.

SENATOR PEPPER: She is very good. $She says:

) “i do not think the basis of Judge Goodrich's opinion
is sound. The privilege which exigts between lawyer and client
should be limited to such facts as the client himself discloses
to the lawyer. To extend this privilege toﬁqu information
which a lawyer or his client may obtain from any other source
seems to me to be ignoring the reason for the privilege., I

think the result which the Circuit Court sought to obtain could

client. If the rule should specify that counsel of record for
every pérty shall not be Bﬁbaeét to the processes-of diécovery;
I think the benefits of the rule would be obtained without
getting into the difficuities which Judge Goodrich anticipates.
It may be that such a rule wOuld-provide an escape from com-
plete discovery, but it might prove %ery embarrassing to permit
& client to withhold information on the groﬁnd that only his

lawyer had the facts. The court could, under such circumstanceg,
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"to the action, and of things subsequently prepared, which gets

require the client to obtain the fact from his lawyer.!

THE CHAIRMAN: Very clear.

SENATOR PEPPER: I think that 1s an acute criticism.
Like you, Mr, Chairman, I have read the seventy-nine pages of
that analysis with really very great care, and whoever did it
did a fine plece of work, but I do think that a review of
those cases makes a revision of ﬁhe discovery rules’imperative.
I don't think it is creditable to this Committee that we
should turn out a rule which 1is so lacking in clarity as to
result in those‘seventy~nine pages of chorus of discord, becaus
that is what 1t 1s. There are certaln patterns that run
through 1t, but fthey are inconsistent with one another,

I think what we have attempted to do is to steer
some sort of middle course between two extremes--the extrenme
of allowing discqvery only of books, papers, and other tangible

things as they existed prior to the incident which gives rise

mixed up with the question of priviiege, with the rights, if
any, of the insurer of one of the parties, and thls whole ques-
tion of the interventlon of lawyers,

I think it would clear.the alr if I stated the length
that I would be prepared to go in a revision of these rules.
I think the rules, as amended, should be liberal in permitting
discovery of all documents and other ftangible things which were

in existence before the event, glving rise to the action.




STANDARD BUILDING
CLEVELAND

THE MASTER REPORTING COMPANY, Inc.
LAW STENOGRAPHY - CONVENTIONS + GENERAL REPORTING

. ,‘._N_’_\ .
i

51 MADISON AVE,
NEW YORK

540 NO. MICHIGAN AVE.
CHICAGO

NATIONAL PRESS BLDG.
WASHINGTON

262

Discovery should not extend to any document prepared after
that event, whether by or for a party or by or for the insurer
of a party, except written statements or reports made imme-
diately after the event in discharge of a duty to make them,

Discovery also should be had of the names and addresses of

persons believed to have knowledge of relevant facts, but not

of the statements of such persons made to a party or his agent,
whether lawyer or otherwise, subsequent to the event in ques— |
tlon and whether or not made 1ln preparation for trial.

In other words, I would draw the line at the happen-
ing of the event which gives rise to the action. I would make
disco&ery ample and complete as to any?hing that was in exist-
ence at that time, and I would 1limit discovery of doouments
originéting after that date to reports made in thé discharge
ofbﬁhe duty or to entries made in the discharge of the duty to
make them. | | | .

THE CHAIRMAN: You mean~require some of them made in
the ordinary course of buslness, whgther ybu have apprehension
of a lawsult or not. | -

'SENATOR PEPPER: That is right.

THE CHAIRMAN: That is a very difficult test to apply.

DEAN MORGAN: How would you define "duty* there?
JUDGE DOBIE: That 1s what I was going to ask about.
Here 1s a case I had: A man was killed down there in the

mountains. A poor mountain boy got drunk and was run over by
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‘affect a third nerson, like the breakdowh of a machine, any of

two hearses--& terrible death! They had a coroner's inquest,
but the counsel for the plaintiff didn't know about it. The
counsel for the defendant had a stenogra?her there and took
down the evidence at the coroner's inquest. 'Would you rule
that out? Of course, the coroner tried the case in pursuance
of his duty, but there 1s no requirement in Virginia for a
transcrint of the evidence,

SENATOR PEPPER: Judge Doble, I would say that the
typical case of the duty to make an entry or a report is the
case of the log of a vessel, we will say, where the incidents
of the day are entered. If they happened to include an acci-
dent; that would just take its course with thé other things.

JUDGE DOBIE: How aboﬁt a locomotive engineer who
makes a raport about a defective engine?

SENATOR PEPPER: Irrespective of whether the subject

matter 1s an act causing damage or some incident that doesn't

those things, it seems to me, made 1mmediately after the
incident should be made the subject of discovery. |

THE CHAIRMAN: You mean which had to be made under
the rules or the regulations of the institution, whether any-
body was hurt or damageé or not,.

SENATOR PEPPER: That is right. ‘

DEAN MORGAN: What about the reports of accidents:

that are supposed to be made to the Interstate Commerce
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Commission, full statements, and so forth?

SENATOR PEPPER: I should say generally that I take
my stand on the happening of the event, that I would include
the right of discovery, always subject to privilege properly
understood, as to any documents that were in existence at the
time of the incident. I would limit discovery of documents
originating subsequent to the incident to the typlcal cases thal
I have mentioned, where it is The duty to make the revort not
because of the act but because 1t 1s the duty to report in the
ordinary course of business. O0f course, the némes of persons
supposed or thought to have knowledge of the facts should be
avallable, together with thelr addresses.

Mr. Chairman, we must realize that it is the attempt
to accommodate the rule to all sorts of intermediate cases
that gets us into tr&uble, and digcovery is an extreme remedy.
It seems to me that 1%t ought not %to be eitended beyond the
voint that I have indicated.

THE CHAIRMAN: Let me ask you this. I can work out
my own thoughts about thls a little better I am falking
about concrete lnstances. For example, suppose the plaintiff in
the lawsult was a Person injured in an accident, and shortly
after the accident an agent of the insurance company, represent-
ing the person who might be éharged with responéibility, got
to the plaintiff and obtainedra written statement from him and

turhed it over to the defendant and the defendant's lawyer.
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-Gentlemen, we can't draw the line, it seems to me, unless we

Afterwards, the plaintiff hired a lawyer, and the first thing
the lawyer asked was, "What 1s your statement about the case?
Did you make any statement at or about the time of the accident
to anybody?" The plaintiff told his lawyer, "Yes, I made one
to the insurance company. "

The lawyer wants to see it. Maybe it is for a legiti-
mate purpose and maybe it isn't, but he asks for the production
of the statement furnished to the defendant by the plaintiff,
Under your general statement the plaintiff couldn't see that.

SENATOR PEPPER: That is right, and I think it is the
attempt to deal with such cases as you put that gets us into
trouble, I don't believe that you can distinguish between the
case 1n which on the facts there is an element of injustice in
not letting the plalntiff's lawyer see the document in question
and the case in which it 1s desired by him for the purpose of

cooking up evidence for the purpose of circumventing it.

draw it on some objective test, such as freezing the situation
as of the hapvening of the event giving rise to the>action and
then permitting declarations or statements in the course of
business, the nature of which we have all threshed out for
years in the law of evidence--book entries, shop records, and
so on, the logs of ships, and the list of.witnesses with their
addresses, |

THE CHAIRMAN: Let's say that the defendant is a
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‘procedure we ought to recognlze that a lawsult 1s an adversary

arrived at and everything laid on the table. I think it is an

person who had apprehension of being sued or was sued, and he
makes an investigation and gets in touch with a lot of witnesseg
who know about the case and obtains thelir statements.

SENATOR PEPPER: Yes.

THE CHAIRMAN: The plaintiff doesn't do it. He
hasn't gotten ar%gnd to 1t or isn't diligen? eﬁough or hasn't
money or whatnot. Then, before the trial, the plaintiff asks
to have leave to see the statements that fhe witnesses have
made. That, of course, would be denied under your rule.

- SENATOR PEPPER: Yes. '

THE CHAIRMAN: I am wondering what is your princinle
or your reasoh for denying.' Is it because there has been an
undue use of money and expense,'or»is that placing a premium on
laziness, or is it some other principle?

SENATOR PEPPER: All those elemente enter into 1t,

but I should say the baslc principle is that in our system of

proceeding, that the truth 1s most likely to be elicited as the
result of cross-play between a plaintiff and defendént. The
very names that we give them indicate that it 1s that kind of
contest., I don't think a lawsuit 1s an occasion for resolving

the whole thing into a UNO, with all open covenants bpenly

adversary proceeding. I think that what is done by elither side

in the way of investigation after the event 1s something lnto
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which we have no right to go in compelling dlscovery.

THE CHAIRMAN: Let me ask you one more question or
two. The case which I have illustrated is one where the de-
fendant gets statements from witnesses, \ias them 1n his file,
and before the trial starts thé plaintiff asks leave to see
them, and you say 1t shall be denied. Suppose that the wit-
nesses from whom defendant has obtained statements go on the
gtand at the trial, are sworn, and testify, and the plaintiff
sugpects or has reason to think that their testimony has been
altered'and that 1f their statements made at the time were
disclosed by the defendants, it would appear that the defend- -
ant's own witnesses had perjured themselves, Supposge at that
stage of the case, after they testified, he asked the court
to direct the defendant to produce>the statements of these wit-
nesses whon the defendant has called on the stand, for the
very legitimate purpoée of seeing whether the testimony they
finally swore to cofresponds with thelr first story, what
about that?

SENATOR PEPPER: That doesn't seem to me ﬁo be dis-
covery at all. Discovery is a procesgs to be resorted to in
advance of trial for the purpose of informing the inquisitor
as to matters which he wants to use in his preparation for
trial. When you get into a situation where a wltness has
testified, of course you can impeach him by producing any docu-

ment that you have which 1s inconsistent wilth his testimony,

g
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which he had previously written.

THE CHAIRMAN: Suppose you haven't one,

- SENATOR PEPPER: If you haven't, it is within the

discretion of the court to order the other side to produce it.
THE CHAIRMAN: Then, as I understand it the last

time, all your rule relates to discovery before the trial

STANDARD BUILDING
CLEVELAND

starts.

SENATOR PEPPER: That 1s right.

51 MADISON AVE.
NEW YORK

THE CHAIRMAN: If you get to the trial and then de-
mand the production of thesé documents, the exposure of things
in the investigation file, you are all right. Is that 162

SENATOR ?EPPER: I think that under those circum-
stances you are Just in the ordinary situation where a wltness
who has given testimony is subject to have his testimony im-
peached by any statement or other utterance of his previously

made, but that use of a document to impeach a witness 1s

Tae MASTER REPORTING COMPANY, inc,
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altogether different from giving access to the statement to

gg coungel for the other side, who may make an improper use of it,
/éé In all my long experience I have found the danger that injus-~

i tice willl be done by denying discovery of these statements of

ég witnesses 18 not so great as the danger that, as a result of L
L;/ﬁg discovery, cooked up testimony will be produced to circumvent

[ARONAL

N

the statement which has been elicited from the proposed witness
THE CHAIRMAN: It may be that my confusion of thought

about discovery before trial started and discovery after trial
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‘able to make this investigation and to make 1t right away, be-

began arises from the fact that many of our rules, while impiy-
ing in some cases that generally application for discovery is
to be made before trial, are certainly applicable to demand
the inspection and production of documents and things after

the trial has begun. 8o, I didn't draw a line between dis-
covery before trial and discovery afterward. Of course, if
your rule is so drawn that none of tThese restrictions that you
are suggesting apply necessarily after trlal is started--

DEAN MORGAN [Interposing]: The point of cooking up
testimony, however, is met by the fact that the defendant'can
immediately take the deposition of the plaintiff and tie him up
on what the facts are in the particular case as far as the
plaintiff knows.

SENATOR PEPPER: Which may be nothing.

DEAN MORGAN: Take a case llike the Hickman case. You

have a plaintiff without apparent means and a defendant there

fcre the plaintiff had consulted a lawyer or before any action
was brought or anything of the kind. What 1s to prévent the
defendant from cooking all this stuff up, as you say, if the
plaintiff doesn't get a chance to look at 1t%?

SENATOR PEPPER: There is no rule that anybody can
make that wlill prevent eilther perjury or subornation of wit-
nesses, as the case may be, bdt you can strike a balance based

on experience as to where the danger lies, That i1s a delicate
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matter of opinion. Mr., Chalrman, in these seventy-nine pages
of analysis made by the Reporter, I noticed there was a per-
gistant reference by many courts to the propriety of using
these statements for purposes of impeachment, Tﬁat means to me
that a line should be drawn in our rule between the use of the
document when produced under compulsion at the trial and in
response to a judicial order and the eliciting of infqrmation
by process of dlscovery before trial. It is only the latter
that I am speaking to.

MR. DODGE: For purposes of comparison, I would like
to have a reference to the Illinols law, which ls somewhere in
these papers. I can't find 1it. There is a provision in
Illinois, and I would like to see Jjust how, if at all,'thatr
differs in substance from Senator Pepper's sgggestibh.

DEAN MORGAN: I think it is the same; isn't 1t?

JUDGE GLARK: I will see if we can find it. The
Insurance Counsel have cited that. Have you got that report
that they sent around?

THE CHAIRMAN: That is the Committee on Insurance of
the American Bar Association?

MR. HAMMOND: A separate organization.

MR, DODGE: I think it reads this way, in substance
like‘Senator Pepper's statement, which ilmpressed me very
favorably: "This rule shall not apply to memoranda, reports,

or documents prepared by or for either party in preparation for
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trial or to any communication between any party or his agent
and the attorney for such party.! How does that differ from
yours? |

SENATCOR PEPPER: It doesn't, gir. It states it bet-
ter and more succinctly, but the principle back of it is the ’
same.

MR. DODGE: Yes. I agree entirely with your sugges-
tion that the very best way to prevent perjury is to keep
these sgtatements secret., To accomplish Jjustice, 1t is essen-
tial that they should be, whether it 1s the defendant or the
plaintiff that gets the statement.

JUDGE DOBIE: How about a case like this, Senator?

I had the case of an accident at the 8%, Louls World's Fair.

I represented the defendant. We took some deposltions out
there, but we settled the case. We had it transcribed, but
nobody else did. The reporter left. Later on, one of these
men went to Norfolk; was in a construction gang down there,
and brought suit in Norfolk. We went down there and took some
depositions, and I had a copy of his previous depositibn, you
see, Frankly, that witness was scared to deéth. He knew I
had that paper there, hls replies were very evasive, and they
didn't help the other side at all. Do you think they ought to
haveia copy of that?

SENATOR PEPPER: As I understand it, this was a

statement made after the incildent.
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JUDGE DOBIE: That 1s right; a deposition taken.

SENATOR PEPPER: And 1t was not in the discharge of
any duty on his part that he made it.

JUDGE DOBIE: Not at all. We took his deposition
and theh gsettled the case, so it was never used. We had 1t
transcribed; the other side didn't.

THE CHAIRMAN: The other side called him as a witness
finally?

JUDGE DOBIE: XYes.

THE CHAIRMAN: And you had a former statement that
you had taken.

JUDGE DOBIE: That is right.

SENATOR PEPPER: That seems to me to give rise to no
difficulty. I think jou had a perfect right to use hig state-
ment to impeach bis testimony at the Norfolk trial, but I
don't think that he would have had the right,

JUDGE DOBIE: That is what I wanted. You don't fhink
his lawyer would have a right to see that statement. -

SENATOR PEPPFR: ' I don't think he would have had a
right to get discovery of that which originated subseduent to
the incident,

THE CHAIREAN: The fellow whose deposition you took
was the injured party? |

JUDGE DOBIE: He was the injured party, and we

settled the case, you see. Then another man who was injured
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‘wltness that you have something he sald before. We all know

brought suit in Virginia.

SENATOR PEPPER: You see, 1t was a different person.

THE CHAIRMAN: The other case wasn't connected with
this deposition?

JUDGE DOBIE: It arose out of the same accident.

THE CHAIRMAN: The plaintiff in the second case did
not demand that you produce this fellow's statement?

JUDGE DOBIE: He did. He could have asked in the
court and could have got 1t under Virginia law, He saild, "I
wish you would let me see that." I said, "I am sorry, I can't
let you do it. I haven't aubhority to."

THE CHAIRMAN: It 1s a plain case of the defendant's
having procured the statement of a materisl witness.

JUDGE DOBIE: Xes. 7

THE CHAIRMAN: I% brings i1t down to that.

JUDGE DOBIE: It is a great threat to hold over a

that. Is the other slde entitled to have that?

MR, DODGE: Under Senator Pepper's rule, the other
party can get the names of the witnesses. Why give him the
statements that you have taken when he can go and get them?

THE CHAIRMAN: The reason the courts have held that
you can always get the names is that we have an expliéit Pro-
vlision in one rule that you can get the names and addresses of

material witnesses.
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SENATOR PEPPER: I think that is fair because my
observation is that the staff, we will say, of a transportation
company or of a trolley line or bus company is much better

equipped immediately after an accident to take the names of

everybody and to take thelr addresses. It may well be that

the injured plaintiff, especially if rendered unconsclous by
the accldent or in cases of death, if killed, is powerless to
get ény access to sources of information; I think it is pefu
fectly essentlal in the processes of justlce that the names of
persons belleved to have knowledge of the facts should-be dis-~
closed by one party at the demand of the other

I am drawing the line at the point where statements
or memoranda4or other documents are uroduced after the event
because, while I can think of hard cases if you don't grant
discovery, I can think of more cases that are 1litigation-

breeding and lead to injustice if you do. I don't think we

‘have succeeded in Tformulating a rule, and I am groping for a

clear standard, something which will not bfing our rules into
dlscredit as they are not in discredit to the extent of this
varticular sublect.

THE CHAIRMAN: Why is 1%, Charlie, 1f you have any
information, that: the bulk of these cases Involving litigation
on this subject have all arisen'mainly in the Southern and
Eastern Districts of New York? Why hasn't there been a ruction

about it around the country?
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SENATOR PEPPER: There are quite a lot of cases else-
where, There are cases in Mississippi;ithere are cases in
California.

THE CHAIRMAN: There are relatively few, Maybe 1t is
the mass of litigation that 1s»there;

SENATOR PEPPER: I notice that the name of one of
the litigants, recurring again and again, is Palmer. Is that
that fellow in New Yorks?

JUDGE CLARK: You mean the trustee of the New Haven
Rallroad, don't you? A great many cases are against the New
Haven Railroad.

SENATOR PEPPER: I guess that is probably it.

JUDGE CLARK: He 1s the trustee. There are three of
then., One of the famous cases on this quesgtion of statements

is Hoffman v. Palmer, where they sald that the engineer's state}

ment wasn't a busingss entry because the business of the rall-
road was ralilroading, not litigating., That is one of the ways
they got around it. I can't answer that fully. As we know,
a great many cases are brought in, and one of the reasons (I
don't know that it is the only one) is that the jury would like
to be generous.

THE CHAIRMAN: Do you understand that generally
around the country the oourts.are compelling discovery of
papers sach as the SBenator meﬁtioned? What 1s thelr attitude

about 1it?
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“judges. For example, when we had our Judicial Conference in

‘could not have foreseen everything. This 1s a matter about

JUDGE CLARK: I think all we can tell ig what the re-
ported cases show. We wouldn't know. I think this is to be
said about the Southern and Eastern Districts: I think there

has been a little tendency to expand somewhat among some of the

November, of these same Jjudges, all except two wanted very
broad powers. Two Jjudges, Conger and Clancy, were opposed and
wanted 1t restricted. Not all the Jjudges would grant it free-
ly. For exemple, Judge Cox thought that the court ought to
have the power, but I think he would not grant it widely.
Judge Moscowitz had quite a few of these earlier cases, and it
is my feeling that Judge Moscowitz now would grant somewhat
more discovery than he would in 1238,

This 1s a process of development, and for my vart I
don't have any feeling of shame or anything else about our

development here. We are breaking new ground. In the past we

which men of coufse are going to think differently. I must say
that as I sit here and look at a case like the Hickman case,
which I think 1s perhaps the prize case and brings the whole
question up, 1t seems to me that it is manifestly unfair that
because the defendant has the money and the force, he can get
the kind of advantage that we safeguard for him forever against
the family of a man who has béen drowned. It doesn't seen to

me that that 1s Justice.
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- seems to me that that isn't sound in itself. I suppose you

THE CHAIRMAN: Why shouldn't the plalntiff in that
case, 1f he gets the names of the wltnesses, as he could under
our rule, go get a statement from the peonle? Of course, they
might refuse to render one voluntarily, and then he would have
to resort to deposition before trial, and thaﬁ would be an
expensive prooeés. Is that the idea?

JUDGE CLARK: I think it is a little more than that.
In the first Qlaée, as I recall the case, these were employees
of a tugboat company. I think they had been somewhat scattered
I think, in the>first place, 1t would be a question whether you
could even get hold of them. In the second place, of course,
if they have glven a statement already, that statement is the
most important. There isn't much use of your getting a state-
ment quite contrariwise., That is, if you can get hold of him,
you can examine for all you can get out of him, but I should
say that there, from the way I look at 1t, that ought to be
freely open to the defendant, too. It may be that the two
statements will cancel each other. If so, all right,

| THE CHAIRMAN: If you take a deposition, the other
party has a right to a copy of it. It isn't a secret. 8o,
when the discovery 1s obtained by deposition, both sides will
have access ﬁo it.

JUDGE CLARK: Let me make one other suggestion about

the Senator's dividing line of the time of the accident. It
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have to face the question of whether or not you are goling to
allow preparation for trial to be discovered, but if you make
it turn merely on the time of the happening, that practically
mesns that you take discovery out of a certain class of cases
which have been the fighting cases, that is, the tort cases.

You are limited practically to cases of, say, contract.

STANDARD BUILDING
CLEVELAND

Possibly you could have the background of a contract. In other
words, you are Jjust limiting the nature of the case where you

can gelt dilscovery.

51 MADISON AVE,
NEW YORK

MR, LEMANN: The happening of the event? Was that
the language?
TH

=

CHAIRMAN: Yes.
MR, LEMANN: Suppose you had a contract which would
exclude anything as to the construction of the contract.

SENATOR PEPPER: Monte, I wasn't trying to use terms

THE MASTER REPORTING COMPANY, inc.
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of art.
g MR, LEMANN: Just to get the idea.
%@ SENATOR PEPPER: I didn't mean to limit it to tort
§§ cases,
)

L MR, LEMANN: That 1s why I asked.
ﬁ SENATOR PEPPER: We have to adopt language that 1s

flexible enough to apply both to contract and tort, because it

NATIONAL PRESS BLDG.
WASHINGTON

seems to me the principle is the same,
) MR, LEMANN: It would be more difficult, I should
think, with contracts. |
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SENATOR PEPPER: I think it would be.

MR, LEMANN: Just as he was talking, it came to my
mind.

THE CHAIRMAN: I have gotten the impression that some

courts have held that where an accldent happens, something out

CLEVELAND

of the way in the operation of a plant, machines, or something,

STANDARD BUILDING

and 1t 1s the ordinary duty of the superintendent, the foreman,

or an employee to make a report--

51 MADISON AVE.
NEW YORK

SENATOR PEPPER: Whether anybody is hurt or not.

THE CHAIRMAN: --whether anybody 1s hurt or not, that
is not privileged. It must be included. As I understood from
your statement, that would be privileged.

SENATOR PEPPER: No.

THE CHAIRMAN: It had %o be a report whether there

was an accldent or not.

THE MASTER REPORTING COMPANY, inc.
LAW STENOGRAPHY - CONVENTIONS - GENERAL REPORTING

MR, LEMANN: In the regular course of duty.
SENATOR PEPPER: I carefully abstained from using the
term "privileged." I think it has been badly abused. I

think Mlss Graubert's criticlism 1s a good one. I think that

540 NO. MICHIGAN AVE.
CHICAGO

our solution of the problem of discovery ought to leave the

@cmmdpoa.ow privilege untouched.

WASHINGTON

THE CHAIRMAN: I didn't mean the word technically.
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SENATOR PEPPER: I see what you mean.
THE CHAIRMAN: I mean included.
SENATOR PEPPER: In any case, the report that you have
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referred to, which would have been made whether the breakdown
of the machinery had hurt a plaintiff or whether 1t hadn't,

; geemsg To me to be fairly within the reach of discovery.

THE CHAIRMAN: Only where the revort is made because

somebody 1ls hurt.

CLEVELAND

SENATOR PHEPPER: And with reference to a transaction

STANDARD BUILDING

which elther does or is likely to result in lltigation.
THE CHAIRMAN: That 1s what the English courts call

51 MADISON AVE.
NEW YORK

apprehension.

 SENATOR PEPPER: Yes. It is the interval between the|
happening of the event and the beginning of the suit. After
the beginning of the sult they call it post litem motam, and

before that time they call 1t ante litem motam,

THi CHAIRMAN: BSuppose there is a standing order or

rule requliring all superintendents, foremen, and so on, when-

THE MASTER REPORTING COMPANY, inc.
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ever there ls an accident and anybody is hurt, immediately to
make a report all about it. Do you mean to say that just be-
cause 1t 1ls thelr ordinary course of routine to do 1t, that

that stuff may be obtained under discovery, whereas if it were

540 NO. MICHIGAN AVE.
CHICAGO

not by standing order or routine, but a speclal agent went out

and made a personal inquiry of the foreman and shop superin-

WASHINGTON

tendent and got the statement that way, it would be privileged?
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Are you drawing any line of that kind,
SENATOR PEPPER: Yes; I am drawing a line between

that and statements made in pursuance of an established order
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which causes the statement to be made irrespective of whether
or not somebody has been hurt. The typical illustration 1s
the log of a ship. I am saying that such documents seem tovme
fairly to come within a reasonable rule of discovery when
they originate after the event.

THE CHAIRMAN: Then a factory owner would be very
foolish to have a standing order to get the information in |
that way, which the plaintiff could obtain. If he didn't have
& standing order but had a force of men who immediately hopped
in and took statements in a particular case, that would be pro-
tected.

SENATOR PEPPER: That may be. If you can think of
any way of protecting against contingencies like that, well
and good. I cén’t.

MR. LEMANND Investigation files are not made up of
such reports as Senator Pepper has referred to. I think they
are made up of the papers that you spoke of. Take the railroad
cases, with which I have a little familiarity. In past years
I have had occasion to‘pass upon opinions as to liability. I
know what happens. If the railroad runs over an automoblle at
a crossing in New Orleans, the claim agent ilmmedlately gets
out and takes a statement from the engineer, a much more de-
tailed statement than that engineer would have made in the
course of duty, as a general fule. I suppose the statement

the engineer would make to his superior would be a very general
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gtatement: "I ran over an automobile at the Gentilli Avenue

crossing." But the statement of the claim agent is a very de-

i

o~

talled statement from the engineer, of how fast he was going,

I

whether he blew his whistle, whether he sounded his bell, how

long the train was. It might be a page long. Then he goes

STANDARD BUILDING
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and takes statements from everybody in the train crew and then
takes a statement from the fellow who was driving the automo-

bile and a statement from every witness he can find. Then it

31 MADISON AVE,
NEW YORK

comes to the railroad attorney to express an opinion for the
guldance of the clalm agent in negotliating a settlement. That,
I think, is the typical case of these claim files in most of
the failroad companles and the insurance companies, I have
seen them for the insurance companies,

DEAN MORGAN: The same way.

MR. LEMANN: Then they come to us for éxamination,

THE MASTER REPORTING COMPANY, INc.
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We place a limit for the guidance of the claim agent as to how
far he should go in trying to effect a settlement, based on

the information disclosed in that file. Sometimes we ask for

CHICAGO,

more information. We say, "He hasn't covered this phase. We

540 No, MICHIGAN AVE,

think he ought to go back and dig this up. " Then he will come

in with a supplemental one.

WASHINGTON

That 1s the kind of file that I understand the plain-
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tiffe would 11ké to get hold of under this discovery rule, and
I suppose their argument is: "We are trying to get the facts,

You have a statement made immediately after the thing happened,
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and we want to have the court informed as to what these wit-
nesses sald." Immediately the argument on the other side is
chiefly, I think, that it permits the plaintiff to try to
change his version of the facts to meet what is in those state-

ments., That to me would be the most impressive argument on the

STANDARD BUILDING
CLEVELAND

other side. The argumeht about giving him the benefit of the
large establishment of the railroad or the insurance company

doesn't reach me much. I don't see why he shouldn't have that

51 MADISON AVE.
NEW YORK

benefit or equalize the economic disadvantage of the plaintiff.
I am more troubled about the point that you have mentioned in
discussion off the record, Mr. Chalrman, whether the plaintiff
would be able to make an lmproper use of that information.
My guess is that most judges today are rather in-
clined to get these statements in and say, "Let's find out the
. facts. Let's see them." I just made a list of these cases for

my own information, There are many of them coming from the

THE MASTER REPORTING COMPANY, Inc.
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Southern and Egstern Districts of New York. There are twenty-

two from the Southern District, thirteen from the Eastern

CHICAGO.

District, four from the Eastern District of Pennsylvania,

540 NO. MICHIGAN AVE.

seven altogether from Pennsylvania, and outside of New York

and Pennsylvania, nineteen altogether. You see that two-thirds

of them are in the hands of four or five Jjudges.

- MATIONAL PRESS BLDG.
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THE CHAIRMAN: What is the trend of the nineteen
outside?

MR, LEMANN: I haven't got that far yet.
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him why, but he seemed to be quite sure that that had some |
bearing. .

MR. LEMANN: CcCharlie, was thls a conference of dis-
trict and circult Jjudges?

JUDGE CLARK: Yes,

MR, LEMANN: How many of your total were there? All

STANDARD BUILDING
CLEVELAND

of them, practically?
JUDGE CLARK: Practically all the judges were there.

51 MADISONAVE,
NEW YORK

MR, LEMANN: How many clrcult Jjudges and how many
district Jjudges? ,
JUDGE CLARK: Of the circult judges, Judge Chase

wasn't there, Judge Swan did not vote in the vote that 1s re-
ported, and the rest of us were all there and voted. Judge
Frank made the motion, as g matter of fact, after some discus-

sion. The two Judge Hands and I were there,

THE MASTER REPORTING COMPANY, Inc.
LAW STENOGRAPHY - CONVENTIONS - GENERAL REPORTING

DEAN MORGAN: Did both Hands vote for 1t?
JUDGE CLARK: Voted for the resolution, yes.
‘DEAN MORGAN: What you had before you then was from

the lower court in Pennsylvania?

540 NO. MICHIGAN AVE.
CHICAGO

JUDGE CLARK: Yes, that is 1t. That was before the
reversal,

MR, LEMANN: I think the resolution is quoted in your

‘HATIONAL PRESS BLDG.
ST WASHINGTON

comment. Let's look at it, Charlie. What page is it on?
DEAN MORGAN: Charlie, that is the way you read 1it,

and you have read these declsions, I dmwm it,
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JUDGE CLARK: That 1s right. On page 42 of the
comment, the Conference passed this motion: "“That it 1is the
senge of this meeting that ﬁhe interpretation of the rule in
the Pennsylvania case [the District Court decision] that you

read 1s correct, that the present rule should be retained, and

STANDARD BUILDING
CLEVELAND

that no change in the rule should be made that would narrow
that interpretation." This action was taken after full dis-

cussion after an original motion Ythat 1t is the sense of this

51 MADISON AVE,
NEW YORK

meeting that the committee should be requested or it be sug-
gested 1n the committee that the criticized insertion in Rule
30(b) be omitted" was questioned as to meaning and explained by
Judge Frank, the mover, "“that if this language were eliminated
then the rule would be substantially that laid down in the
Pennsylvania District Court case, and that is what I intend by
my motion that the rule shall be interpreted as in that case

you read,"

THE MASTER REPORTING COMPANY, inc.
LAW STENOGRAPHY - CONVENTIONS - GENERAL REPORTING

SENATOR PEPPER: Mr. Reporter, that decision was
reached in the light of a careful and well reasoned exercilse

of discretion by the District Judge, Judge Kirkpatrick,in that

540 NO, MICHIGAN AVE.
CHICAGO

case. BSuppose he had exercised his discretion the other way,

The principle would have been the same, but the result would

WASHINGTON

have been abhorrent to the Jjudges voting on the provosition.

MWATIONAL PRESS BLDG.

That 1s the difficulty that I have. If you put a case where
discretion has been exercised with apparent intelligence and

falrness, everybody votes in‘favor'of discretion. If you put a

Semremsiat Bl
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case where the discretion has been exercised in the other way,

people vote against discretion. I say that indicates to me

2

i that 1t isn't a discretionary matter except within much narrowse:
limits than this rule provides.
MR. LEMANN: The trouble with leaving it to the dis-

cretion of the Jjudge, I guess, is that the rule is one way in

STANDARD BUILDING
CLEVELAND

one district and another way in the next district Jjust because
you have one type of man sitting in one district and another

type sitting in another district., That doesn't seem to be a

51 MADISON AVE.
NEWYORK

very satisfactory result, does 1t?

SENATOR PEPPER; No, 1t doesn't.

MR. DODGE: Most of these district court cases, I
thought, dealt rightly with 1t. For example, Judge Chesnut
held that the scope of the examination should be the identity

and locetion of persons having knowledge of the relevant facts,

THE MASTER REPORTING COMPANY, Inc.
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that the defendant should not be redquired to produce or make
available statements to the plaintiff, oral or written, of the

persons he interviewed. Kirkpatrick himself, in Pennsylvanlia,

540 NO. MICHIGAN AVE,
CHICAGO

sald that the weight of authority is that documents made in
preparation for litigation cgnnot be the subject of disdovery
under Rule 34, The following cases specifically so hold in

connection with the statements of witnesses.

KATIONAL PRESS BLDG.
WASHINGTON

PROFESSOR SUNDERLAND: Mr, Chairman, I would like to
call attention to another distinction that is made by some of

st W

thege Judges. In New York, Moscowltz, Mandelbaum, and Hulbert
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have all gtressed this point. They would alléw the statements
taken of witnesses to be shown if the witnesseé were not avéil-
able, but they would deny it if the witnesses were still avail-
able to the party asking for discovery. That might be a‘dis—

tinction that would be workable. If the witness 1¢ gone and

STANDARD BUILDING
CLEVELAND

cannot be found'by the varty asking the discovery,'then his‘

statement already taken by the other side might be avéilable.
SENATOR PEPPER: For what purpose?
PROFESSOR SUNDERLAND: If the witness is st111 avail-

51 MADISON AVE.
NEW YORK

able to the party seeking dlscovery, then let him go and

examine that wltness instead of asking for the files contalning

the examinatlion already mads.
SENATOR PEPPER: Suppose the defendant takes the

statement of a witness, and then-the'witneSS’ ceases to be

e

available for anybody. He dles or disappears or what you

please.

T™HE MASTER REPORTING COMPANY, Inc.
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PROFESSOR SUNDERLAND: Under this distinetion, that
would allow discovery.

SENATOR PEPPER: What good would it do?

540 NO. MICHIGAN AVE,
CHICAGO

THE CHAIRMAN: To find out facte that would lead to
other sources of information. '

SENATOR PEPPER: That is pretty nebulous, isn't it?

MATIONAL PRESS BLDG,
WASHINGTON

PROFESSOR SUNDERLAND: It might be pretty valuable,

4

. ’M‘

SENATOR PEPPER: I don't see that.

Y

JUDGE DONWORTH: The admlissibility of this statement
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at the trial depends on just the opposite of what Professor
Sunderland has indicated. If you have the statement of a
witness called by the adverse party, you can use that in
cross-examining, but 1f he isn't produced by the other party,
his statément, except as the Chalrman indicates it might help
you get some outside source, is not admissible in the case.

DEAN MORGAN: Mr. Chairman, I agree with the Senator
that a lawsult is an adversary proceeding. I insist, however,
that that consideratlon has been ﬁefy nuch overdone and that a
gfeat deal of the unsatisfactory results in the American cases
1s because it has been overdone. Second, I. think that any
flat rule on this one way or the other is likely to work in-
justice. I think it would be too bad if one side could just
lie back‘andlgake the results of all the work done by the
other side. Vhen a statement has been made by a witness, if
he 1s telling the truth, I can see no reason at all that that
statement ought hot to be open to discovery of ﬁhe other side
a8 long as the court bellieves that the request is made in goo&
faith. |

I suppose that one of the greatest arguments against
every reform in procedure has been that if you allow this, you
are going to allow perjury or you are golng %o give the other
slde a chance to anticipate your case,‘to suborn witnesgses, and
so on. I think that hag been‘overplayed. Thefe has not been

a reform in the law of evidence that hasn't been opposed for
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good cause for i1t and without having the trial judge really

Trial judge and have him determine what parts of those can be

that particular reason.

The next notion that you have is that your trial
Judges Jjust can't be trusted, that if you leave anything to the
trial judge, the result will be that there will be great manipud
lation at gﬁe bar, and so on. »

You are not going to get any reform in procedure and
you are not golng to get any reform in evidence as long.as you
allow those considerations to be coritrolling. The question is
whether this Commlttee thinks that in éuch a situation as that
the federal judges Jjust can't ‘be trusted to do this sort of
thing. r

- My notioh 18 that these flles that are made in
preparation for trial or in antlcipation of litigation ought

not to be oven without the moving party's making a showing of
make a decent investigation. Have the file submitted to the

fairly disclosed to the other party. If you make 1t a per-
functory matter, of course you will get Jjust.what Mr. Lemann
sald. In one district or before one Jjudge in the same district
you will find one rule applied, and‘before another Jjudge,
another rule.

| When you talk about producing these gtatements at the
trial, in the majority of juriédictions in England, if a

party just asks to see a statement, the other party can lnsist,
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if 1t 1s produced, that the statement be received in evidence

whether the material in it is otherwise admissible or not.

That 1s the rule in the majority of jurisdictions; It was dis-

approved by the C.C.A, 8econd in Hoffman v, Palmer, but the

Supreme Court of'the United States didn't pass on that at all.

JUDGE DONWORTH: I would like to ask Dean Morgan if
he favors elucidating this rule‘by putting in, in substance,
the thoughts that he has just expressed; that 1s, to treat
affirmatively of these statements and say that whether they
shall be produced before .trial 1is in the discretion of the
judge, or words to thaﬁ effect. Would you favor that?

DEAN MORGAN: Yes, sir, That is exactly what my
solution wouwld be. I haven't triéd to draft anything for it.

JUDGE CLARK: Did you get what we tried to do on
that on page 44?7

DEAN MORGAN: Yes, I saw that.

JUDGE CLARK: That is made up from Kilrkpatrick's
opinion. v
| DEAN MORGAN: I know it, but it seems to me that you
ought to have the procedure in this set out vractically the
way you people do on the production of a document at trial,
First, they have really to submit it to the judge and have the
judge actually pass on 1%,

JUDBE CLARK: That we developed in the criminal law,

DEAN MORGAN{ Yes, you have done it in the criminal
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law cases.

JUDGE DOBIE: It seems to me 1t bolls down to this,
The question is whether you want fairly rigid certainty, which
Senator Pepper's I think encompasses, with the advantages or
disadvantages thereunto appertaining, or whether you want a
rather liberal rule, as MNorgan suggests, without any very _
definite standards, leaving 1t very largely to thé‘judge. I am
rather inclined to think the latter is the best. I think 1t
will work more fairly, although certainty is desirable.

SENATOR PEFPPER: I want to say, in commenting on
what Mr, Morgan has said, that I hadn't considered even the

possibility of eliminating perjury or preventing sharp practice

‘successfully. I don't think that can be done. I am the last

one to express dlstrust of the Jjudges, but I do think that if

we are engaged in forming uniform rules of procedure, we ought

to take notice of the fact that on a point 1like this, to grant

dlscretion is the same thing as to give up all quest of uﬁi-
formity. You get opposite results in different places, acéord—
1ng>to the temperament of.the Judge or the degree to which he
feels free to look into the particular case and gilve time and
attention td it. I think that, aé a rule, you are not going

to get the kind of careful consideration in the exercise of
discretion that justifies the giving of it to the court in
cases of this type. I think in the long run you will do better

1f you have a rule which gives to the judge a standard of




STANDARD BUILDING
CLEVELAND

5] MADISON AVE.
NEW YORK

THE MASTER REPORTING COMPANY, Inc.
LAW STENOGRAPHY - CONVENTIONS + GENERAL REPORTING

xmi'”

540 NO. MICHIGAN AVE.
CHICAGO

NATIONAL PRESS BLDG.
WASHINGTON

293

"him 1f such production or inspection is not ordered." I think

Procedure rather than just an open invitation to do what on the
whole he thinks Jjust.

MR. LEMANN: I was a little uncertain what Professor
Morgan thought about thlis discussion. He made some reference
to a comment I had made about the unevenness of the result from
one judge to another. Yet, as I finally understood him, he
concluded that there was no way to help that. Yoﬁ would leave
it to the discretion of the Jjudge?

DEAN MORGAN: That is quite right,.

MR. LEMANN: I wanted to be sure. You think it is top
bad, but can't be helped. |

DEAN MORGAN: That is right,

MR. LEMANN: >I would llke to ask you 1f you would
look at the rule suggested by the Insurance Counsel on page 14
of the supplemental abstract, and see whether that contains
some of the ideas that you were suggesting as a guide,.

DEAN MORGAN: Of course, I shouldn't agree at all.

MR, LEMANN: I thought it had some of your ldeas in
it. I wasn't sure. |

DEAN MORGAN: That is right.

JﬁDGE DOBIE: They would not require these things

unlegss the examining party shall show manifest prejudice to

the burden is on him %o show why 1t should be granted in cases

like that. If he could show it, I would give 1it., While -
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there is a good deal in whet Senator Pepper'says about your
having dif ferent rules in different circuits, all the way
through here one of the blig things in these rules is that in
a lot of cases we have left 1t to the discretion of the Jjudge.

MR. LEMANN: If we could formulate a little bit more.
definite directive to the judge; I think we would to a certain
extent 1imit the wide variation of discretion.

MR, DODGE: Isn't this insurance suggestlon Benator
Pepper's suggestioh modified by the power in the court to
depart from it 1f the examining party shows manifest prejudice
from the failure to do 1%t?

THE CHAIRMAN: In a letter I wrote %o the Insurance
Counsel a year ago I a&mitted the deficiency of the provision

we put in this rule to establish a standard. I sald the

-difficulty was in drawing the standard. What we were trying

~ to do was to draw a general formula to gulde Judicial discre-

tlon. I suggested that there might be put in a proviéion

something along this line: Material prepared after the event

in preparation for trial might be disclosed to thewédﬁersary
party if the court were satisfied that he had some 1eg£t1mate
reason for ésking and would be prejudlced if he didn't get it,
and if the couft also were satlsfiled under all the circum-
stances of the case that its production would not be abused.
That is a pretty sfiff requirement, you kndw, and 1% gi#es the

court some kind of standard. Yet, these insurance fellows
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"1f the Committee were adamant, then they would suggest this.

came back at me and yelled their heads off.' They saild they
wanted the whole thing privileged if it were in an investiga-
tion file. The 1ldea of drawing a standard for the Jjudge was
just out of the cards. I hadn't notlced that they had prepared
one. 7
A JUDGE CLARK: Yes, they prepared that. O0f course,

they object to discovery here,

THE CHAIRMAN: Yes.

JUDGE CLARK: I think they had some such word, but.

DEAN MORGAN: I would be willing to try that.

JUDGE CLARK: I think you could make something of
this, but may I make some suggest;ons, if you will look at
that directive? It would seem to mevthat'the first sentence
ought to go out, if that were tb be used, because that places
the burden in every case-- |

DEAN MORGAN [Interposing]: I mean only for theée'
particular files.

JUDGE CLARK: Yes. Therefore, the first éentence
should go out, because that 1s general. The second one 1is
kept in. | »

DEAN MORGAN: What Monte meant was that this should
apply to the filés for preparation, that this whole business
should go in. |

MR, LEMANN: Yes.
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DEAN MORGAN: That 1s my notion.

JUDGE CLARK: The first sentence applies to all
sorts of discovery. Take out the first'sentence. As to the
second sentence, it seems to me that the words "manifest
pre judice” are pretty hard.

DEAN MORGAN: I think that is pretty strong myself,

JUDGE CLARK: I think there should be something like
this. I am not, of course, trying to give you an exact phrase,
"unless the examining party shsll show that he cannot fairly
preparé a case'", Frankly, I would say that he can't get any
evidence because the other fellow has got it all, It is
something along that line. He cannot adequately prepare his
case without 1t. There should be something other than "mani-
fest pre judicel, o | ‘

My last suggestion 1s that I don't think we should
put in that the decision ﬁay be made by a disinterested nerson.

DEAN'MORGAN: No, I don't think that is good.

SENATOR PEPPER: That is bad, both on its merits and
beceause it 1s going to be used in a few lnstances aé a means
of getting a fee for somebody that the court wants to glve a
little job to. I am not in favor of that.

JUDGE CLARK: Those are the three suggestions I make,.

‘The first sentence comes out; second, a less overwhelming formu

la be dsed in place of '"manifest prejudice"; and, third, the

court does whatever 1ls done,
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DEAN MORGAN: I would rather wmm<m the "manifest preju
dice! in than to have a flat rule such as the Senator suggested

SENATOR PEPPER: I like this becasuse 1t draws the
line at the point where, it seems to me, on princinle the line
ought to be drawn, and that 1s the point at which the cause of
action accrues. You notice the language is "The production or

inspection of contents of written instruments which came into

‘mxwmﬁosom subsequent %to the accrual of the cause of action and

are in the possession of an adverse party," and mu forth. .

JUDGE DOBIE: The only trouble about that is "acerual
of the action". When does it accrue? In the case of notes,
they have to be due, or something like dmma.

SENATOR PEPPER: That is the reason I sald "the
event mp<wbw rise to the action," which in the case of a con-
tract means the act alleged to constitute the breach.

JUDGE DOBIE: I would say the execution of the note
would be the accrual of the cause of action, rather than the
maturity, wouldn't you, Senator?

SENATOR PEPPER: Yes,

JUDGE DOBIE: Or, in the case of a contract, the
mxmotﬁwom of the contract rather than the time for its ner-
formance, say.

zw.twmabzz" He e2id ucma the reverse, He saild 1t
ought to be the breach. You raise a lot of new difficulties.

I would rather take my chances, I think, with a vhrase like
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- ments, or the like,reflecting an attorney's mental impressions,

this,

DEAN MORGAN: So would I.

MR, LEMANN: I wonder if you wouldn't want perhaps
to include for'the Reporter some of the language that he sug-
gested on page 44, added to this other. Walt a minute, Mr.
Dodge. I think you may like this., He would not include any

"papers, documents, or memoranda containing notations, state-

conclusions, opinlons, legal theories, or other collateral mat-
ter, or the conclusions of expert witnesses". He is willing
to say that you shall never get into that. YXf we adopted a
combination of verbiage, Mr. Chairman, we céuld.Say to the
Insurance Cbunsel, '"We took your language," and the Heportef
would have a nice sop, that we took some of his language.

MR, DODGE: It 1s all included in this shorter state-|
ment here. |

MR, LEMANN: Is 1t?

JUDGE DOBIE: There is a phrase here that came in my
éoronér‘s story. I didn't finish.that story. "the‘oourt may
direct disclosure of only those portions", and so on. Whaf we
did ih that case I thought was rather 1ntéresting. These
lawyers didn't like one another. Both of them were pupilsg of
mine. I am glad to say both of them were ffien@s of mine,
That sometimeé happens, One said, "what we will do, Your

Honbr, is to turn this document over to you, and you can read




STANDARD BUILDING
CLEVELAND

THE\MASTER REPORTING COMPARNY, Inc.
LAW STENOGRAPHY - CONVENTIONS - GENERAL REPORTING

51 MADISON AVE.
NEW YORK

540 NO. MICHIGAN AVE.
CHICAGO

NATIONAL PRESS BLDG.
WASHINGTON

s

299

to the Jjury any portions of 1t that you thinktare relevant and
important." The other man sald, "That i1s satisfactory to me.'
So, that was the compromise.

MR, LEMANN: If you hadn't been a friend to both-of
them, you don't think they would have taken a chance on it.

JUDGE DOBIE: I don't believe they would. I don't
object to this. I think probably that is the solution, still
leaving it'to the court's discretlon, but in ﬁhe case of these
memoranda and things that are prépared and evidence procured
after the happening of the accident or the accrual of the
action, put the burden on the man who seeks the dlscovery.

Ag Charlie says, put some phrase in that is not quite so
strenuous as "manifest prejudice’.

MR, LEMANN::'I wonder if some of you gentlemen are
right in saying that the Insurance Counsel's language would
exclude things that the Reporter was willing expressly to
exclude. I see that the Insurance Counsel would_permit you to
get the production and inspection of contents of written in-
struments. Wouldn't an attorney's opinion perhaps be an in-
strument, and wouldn't the conclusion of an expert witness be
a - written instrument?

JUDGE DONWORTH: I see one difficulty in the Ineur-

‘ance Counsel's proposal here, and that 1s it seems to imoly

that the court is going to look at a document without letting

the adverse attorney see 1t, because 1f the adverse attorney
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‘properly vrepare his case for triall,

reads the document that 1s belng submitted to the court, he
gets the lnformation, of course, that is the subject matter of
a lot of our animadversions, If the court is going to examine
1t ex parte, it is a very bad situation for a confidential
relationship to be established between the;éourt and one of the
attorneys, the other attorney being barred from looking at the
paper. I don't quite see how the thing is going to work out.

SENATOR PEPPER: I don't see really any reason why
the sentence should not stop with the word Yordered.," It
gseems to me that it is not necessary to spell out the subse-
quent duty of the court. In other words, I agree with what you
sald, Judge Donworth. It seems to me the whole thing is con-
talned in this:

"The production or inspection of contents of written
instruments which céme into existence subsequeni to the accrual
of the cause of aot;on and are in the possession of an adverse
party, his attorney, surety, indemnitor or agent, shall not be
required unless", as the Reporter says, "for cause shown'", and
that phrase should be amplified to make it not neceésarily a
case of manifest harm to the moving party, but where on the
whole injustice will be done if he doesn't get it,

MR. DODGE: i think the Reporter suggestedv"cannot

SENATOR PEPPER: Something like that.

MR, LEMANN: I don't see how you can avold Judge
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Donworth's difficulty anyhow, If you left it to the discretion
of the Jjudge, he would have it shown to him by one lawyer and
not by the other. It is inherent in the problem, 1t seems to
me, dJudge, '

SENATOR PEPPER: I don't think we need spvell it out,
do you, Monte, in the language of the Insurance Counsel's sug-
gestion, or would you favor that?

MR, LEMANN: I wouldn't see any objection to the
last sentence here, taking out "or a disinterested person
appointed by the court®, “In such case the court shall first
examine such written instruments, " and so forth. I should
think he ought to do it. I don't know how he 1is going to pass
on it, really, without looking at 1it.

SENATOR PEPPER:  That is exactly the reason I thought
it wasn't necessary to say it.

DEAN MORGAN: I think you had better say it.

MR, LEMANN: It hag a little caution in there that
these gentlemen evidently set store by. If we leave it out,

I think they lose something by 1t. |

SENATOR PEPPER: Maybe you are right,

JUDGE DOBIE: I don't see any real objection about
this confidential relationshipn here; I mean about the Jjudge's
seeing something. I should think in a number of cases 1t would
be impossible'for him to pass}on this fairly unless he knew

what was in those memorands. He looks them over and sees what
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is in them. Then he says that in this case he thinks the order
ought or ought not to be granted. |

SENATOR PEPPER: Would you favor the substitution,
Mr. Reporter, of the word "writings" for "written instruments#?
It seems to me that they wlll be quibbling about what is an
instrument, It seems to me "wrifings“ is better.

JUDGE DOBIE: That would be better, I think. "In-
strumenﬁs“ would rather convey the idea of a formal renort or
a contract or a‘note or a will or deed or something like that
which the law recognizes as the basis for legal liability.

MR, LEMANN: ‘'papers or writings".

SENATOR PEPPER: Is the general sense of the Commit-
tee, Mr, Chalrman, such as might be tested by a resolution
that the subject of discovery be dealt with in line with the
suggestlion on page 14 subuitted by the Insurance Counsel,
leaving out the first sentence for the reasons given by the
Reporter, substituting writings" for '"written instruments®,
leaving out the reference-to the appointment of a disinterested
person by the court, and modifying the phrase "manifest preju-
dice" in such a way as to conform to the view of thélﬂeporter
on the subject? That seems to mé to be the way our minds are
gravitating.

THE CHAIRMAN: Plus something from page 44 of the
Reporter's dréft about excluding ovinions of lawyers and

expert witnesses.
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SENATOR PEPPER: I think that is helpful.

THE CHAIRMAN: That bolsters it up a 1little.

MR, LEMANN: I would put that in. That would curtail
the brbit of discretion.

THE CHAIRMAN: BSunpose we take a vote as to the
general proposition and then turn it over to the Reporter and
see 1f elther this afternoon or tonight'he can make a careful
draft and bring it back to us tomorrow morning.

JUDGE DOBIE: I second that,

SENATOR PEPPER: Might I suggest, if it isn't out of
line with the Reporter's thinking, that there would be some
advantage if the scope of'discoﬁery could be dealt with in only
one of these related rules. As it is noﬁ, there are phrases
in at least three rules which seem to have some relation to
one another. It geems to me there ought to be some one place
where the scope of the discovery 1s stated and made appllcable
in all cases,

JUDGE CLARK: i think that might be., As I gather
the general trend of sentiment, 1t would be somethihg like-
this. Probably we had better make a separate paragraph and
entitle 1t whatever we want. "Scope of Discovery of Material
in Preparation for Trial! might be the heading. Then 1 suppose
that we could use in substance thig second sentence and per-
haps say “forrcause shown", and then make a geparate sentence

trying to define “for cause shown", Is that it?

S
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SENATOR PEPPER: That is 1t.

JUDGE CLARK: '"for cause shown" would then presumably
cover some of this. Is that the idea?

SENATOR PEPPER: I think so.

THE CHAIRMAN: He dlctated the statement. We had
better get the reporter to give it to you. It was dictated
very carefully, I think,

SENATOR PEPPER: When I was studying this and looking
at Rule 54, I came to the conclusion that when we drafted Rule

34 we didn't have in mind documents originating after the suit

-was brought. It occurred to me that that rule is intended to

deal with things in existence at the time the cause of action
arises, end if that is gso, we ought to make it clear that the
rule that you are going to state on the subject of discovery
is not subject to modifiqation by incorporating into 1t, so to
gpeak, the provisions of 34. Some of the courts have treated
34 as applying %o métter originating after the sult was brought
I don't think that was intended. | .

THE CHAIRMAN: Say 1t 1s subject to any applicable
brotective orders mentioned in Rule 30(b), which we are now
going to pateh up. That would clear that, wouldn't it?

JUDGE CLARK: I wase going to ask a specific question.
Don't you think, among other thiﬂgs, you ought fo be able to
get a look at a photograph that may have been taken, subject to

these restrictions? Suppose there has been a photograph or a
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map or something of that kind.
SENATOR PEPPER: If so, it ought to be done under the
thing that you are going to write, and not as an implication

from Rule 34. It seems Tto me there i1s some advantage in keep-

ing Rule 34 as applicable to things in exlstence at the time

the cause of action arises, Theh you are going to spell out a
rule which deals with thingé that come into existence subse-
gquently, and they might%wéll include%access to a photograph or
something of that sort.

JUDGE CLARK: I can't answer without working it out,
but I have a feeling that we are likely to get 34 restricted
more than we want, or, turning to this rule in particular, I
don't feel and the rule does not state that there should be an
absdlute limit on discovery of matter which is developed after
the event. That isn't this rule. This rule'is matter which is
developed after the event and is held by the other side. I
think Rule 34 should hit everything except that, and if 34 is
made subject to the provisions of whatever is drafted here,
isn't that as good a way to do it as any? |

SENATOR PEPPER: All I meant was that et present the
minds of the members of the bar with whom I have talked abodt
this thing are in confusion as to where to look to find what
the limits of discovery are. They look at one rule and say
that that has such-and-such implication, but then they say
there is Rule 34, which has other implications. .All I mean is
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that the obscurity ought to be removed. The rule ought to be
susceptible of statement in one place, and other rules should
be made subordinate to it by cross reference.

THE CHAIRMAN: I thought we were condensing or at
leagt were proposing to incorporate in Rule 30 the extent and
limitations, and Rule 34, in the light, as now proposed, states
in line 3 "%and éubject to any applicable protective ordefs
mentioned in Rule 30(b)". We can change the verbiage of that
to say "and subject tb any restrictions or any applicable
protective orders stated in Rule 30(b)*. I think the Reporter
now is taking all these-later rules and referring back to 30
as a gulde or limit. :

JUDGE CLARK: That is what I had in mind.

PROFESSOR SUNDERLAND: Rule 30 covers protective
ordefs, but 26(b) 1s the one that covers the scope of discovery
It seems to me, 1f we are dealing with scope of discovery, that
should go back to 26(b) because we are referfing back to that
in all these subseguent rules.

SENATOR PEPPER: The Reporter wili considér whether
it is & question of being subject to aﬁ& applicable protective
order or whether it is subject to the limitations on discovery
heretofore set forth.

THE CHAIRMAN: Edson, Rule 26(b) is constructed on
the theory that I have Jjust stated, because Rule 26(b), Scope

of Examination, says, "Unless otherwise ordered by the court as
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provided by Rule 30(b)", Everything goes back to 30(b).

PROFESSOR SUNDERLAND: That refers to protective
orders, That doesn't refer to determining the scope of the
examination.

SENATOR PEPPER: That is the point.

THE CHAIRMAN: You can change the verbiage of 1t.

SENATOR PEPPER: That is all I meant. |

THE CHAIRMAN: ‘"subject to the limitations and pro-
tective orders', g |

PROFESSOR SUNDERLAND: We ought to be able to look
in 26 (b) and see what the scope of discovery is.

THE CHAIRMAN: Then you have to fecast every one of
these rules and rewrite them.

PROFESSOR SUNDERLAND: I don't think so. They all
refer back to 26(b) now. Every one of them has a reference '
back to 26(b).

JUDGE CLARK: Edson, I would be sorry to do it that
way. It seems to me that then you produce a guestion in every
case, and I don't suppose that counsel may waﬁt to faise it in
every case. You see, the scheme as now outlined is this:

Rule 26 is the general, fairly broéd rule of discovery. Not
being in practice myself, I perhaps can't tell, but I suspect -
that in many cases the party will say, "YAll right, you ecan
have everything." I myself think that that 1s often a nice

tactlical way of golng ahead. The way it goes now is that it ié
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~not until the question i1s ralsed, until you have the formal

hearing, so to speak. Why isn't that a rather neat way to go
at it? It is upon the hearing that this question comes up.
It 1s sort of directing the procedure, so to speak. You don't

have a formal hearing until you have really sort of squared

off at each other and gotten ready for it.

THE CHAIRMAN: You mean if you scatter these protec-
tive orders, strew them around through the rules so a lawyer
won't notice them, and don't make a clear statement of them,
probably the point won't be raiséd? Is that the idea?

PROFESSOR SUNDERLAND: I think the protective orders
ought to be together under 30, but the scope of the examination
ought to be in Rule 26(b) as far as it can be done.

JUDGE CLARK: Aren't you golng to have the situation,
then, Edson, that the parties willl be making an examlnation
and you will have a;l gsorts of objectionsAto the making of the
examination? They haven't gone to the court now. They have
Just served their notices. They are now conducting the exami-
nation. The attorney for the defendant comes in. They have
not gotten protective orders of any kind yet, so he starts
objecting to everjthing. Isn't 1t better to have it go the
other way, have it'so that 1f you want to hold things up, you
go to the judge and then hasve this hearing?

THE CHAIRMAN: We haven't voted on the question yet.
This is a question of detail and draftsmanship. The main |
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proposition hasn't been voted on. I w¢uld suggest that we
take a vote on that and then let the Reporter or anybody on
the Committee, Edson, take the other dlscovery rule and make
any recasting or cross-reference that is necessary to make a
clean—cut relation between them, so the lawyer won't have any
difficulty in seeing what the limitations are. I qu't think
you are getting véry far with this kind of discusélon and dis-
agreement about what rule ought to contain what. Let the ‘
Reporter correlate the discovery rule, and if anybody else has
an ide&rabout correlating, about where the stuff should be
inserted, let him meke a draft and bring 1t before us. It:ié
hard for me to consider this unless I see something.

- MR. DODGE: He is going to write a séparaﬁe paragraph
fqr'ndle 30, and it might be provided "and this shall apply
to Rule so-and-so," and settle the questién once for all right'
there. o ‘ »‘ _ _

THE CHAIRMAN: That 18 one way of doing it, but he

started the other way. In the other rules he has referred |
back to 30 and sald in the other rules that the proﬁisidn; in .
30 applies here. That 1s his way of doing it. I don't know
ﬁhich is better, but he certainly has a reference inserted in
each one of}these other rules that goes back pretty-well tp
Rule 30. Maybe we made & mistake in the first place in not
including all these provisioné in Rule 26; maybe that was the

appropriate thing, but he has centered the focus on Rule 30.
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Anyway, I will submit the motion that has been made by Senator
Pepper. It doesn't settle this question of the location.

SENATOR PEPPER: Not at all.

[The motion was put to a vote and carried.]

THE CHAIRMAN: We can leave to the Reporter, can't
we, unless you want to give him definite instructions, the
making of a draft and aﬁmvwwovommw about correlating these
other rules and bringing it before us.

SENATOR PEPPER:  H don't think we ought to tie him
down. He has caught the spirit of the discussion. |

THE CHAIRMAN: We would like to have Edson, if he
has an idea about 1%, bring it dmwoum us, too, as to where
the stuff ought to be and how he hooks the rules together. Ir
he has a definite idea about it, let's look at it.

SENATOR PEPPER: Yes.

JUDGE CLARK: I would like to ask Mr. Moore if he
ﬂwuﬁWm he has the Hlmaﬁsoawowm clearly mms.,dmom:mm he will
have to work this up. | .

THE omwaabz“ You were swpm@mwpbm in his ear when
the Senator @wouwwm@ the motion. You will find it in the
record. The Senator made a very owmmn statement of what wmwam
of the Insurance Counsel's rule should be adopted, which was
mswwwmamsaog by the suggestion that we also incorporate moawr

thing of the Reporter's rule on page 44, which SWm to do with

‘the opinions of lawyers and expert witnesses, and so on. That
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was agreed to.

JUDGE nbbmwu You got that?

PROFESSOR MOORE: Yes.

SENATOR PEPPER: Apart from the question of drafts-
manship, that leaves open only this question of the inter-
relation of the several rules. )

THE, CHAIRMAN: That is it. That is a thing that is
hard to visualize unless you have the paper before you. We
would like %o get your wmmmm about that.

PROFESSOR SUNDERLAND: I will try it once more.

THE CHAIRMAN: ,Hw means taking the whole bunch of
discovery rules and belng sure that they are all subject to the
same llmltations, because it 1is absurd %o have them different.

C Can we go on?

PROFESSOR CHERRY: Before we leave that, Mr. Chalrman
have we dealt with nwo pmmmawos of ssmd,pms_« in a paper or a
wrlting? Suppose the witnesses made oral statements, and the
claim agent or ﬂwmdSOd hag written them down but has not had
them signed. Some.of these cases that I have odmow¢m@.bm4m
gone 1into that and ordered him to disclose or to give in wsdn
stance 1n some detall his recollection of what the witnesses
told him. So far, we have been dealing merely with writings,
but I think we wwn in mind by that a writing which the wltness
participated ws or apnroved vw signing 1t or otherwise.

THE CHAIRMAN: The language of the Insurance Counsel
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rulé 1s broad enough %o cover a written memorandum or statement
whether it was made by the witness or by the claim agent,.

JUDGE DOBIE: You mean sometimes there 1s no writing.

PROFESSOR CHERRY: I am ralsing a question that I
think ié going to bother us when we see This draft, what we
mean by writing.

THE CHAIRMAN: Do you want to include "a wrlting
made by the agent of the lnsurer of the defendant recording an
oral statement"?

PROFESSOR CHERRY: I would not, if you asked me
that, but I am phrasing the question now to see whether we have
in mind that we are dealihg with that one way or the other.
What do we mean by a writing?

THE CHAIRMAN: How would you draw a distinction?

DEAN MORGAN: I think you mean ahy writing.

PROFESSOR SUNDERLAND: The Hickman case discussed
that point.

PROFESSOR CHERRY: No, it didn't.

PROFESSOR SUNDERLAND; No distinction Wasrnecessarily
drawn between oral and written stateﬁents. They were trying %o
deal with both of them.

MR. LEMANN: "Any writings" would cover the claim
agent's suumary of what was told to him orally. ’

THE CHAIRMAN: We afe dlscussing what we want to do

now,
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MR. LEMANN: I would think it should. After all, we
finally agreed in this to leave it to the declslon of the
Judge, with a general indication.

PROFESSOR CHERRY: Some of the cases go beyond that
and require a disclosure, not by the lawyer perhabs, but by 4
someone who investigated the case, of what he hasn't put in
writing but what he recalls of the statements of the witnesses.

THE CHAIRMAN: I don't see the slightest distinction
between a statement which a witness has signed and a statement
which he dictates and somebody else writes down for him and
which he doesn't sign.

JUDGE DOBIE: Sometimes there 1s no writing at all.
The claim agent talks %o a man, as I understand, and he doesn't
make any writing.

MR, LEMANN: You would have to suummon the claim
agent and ask him. You don't need this rule for that, do you?
You summon the claim agent, I suppose..

THE CHAIRMAN: ‘And ask him what the witness told him.

MR, LEMANN: Yes. You can't cover that bj this sen-
tence, because this sentence relates to files and if the things
are not in the files, you can't cover it by this sentence.

JUDGE DOBIE: The production of concrete things,
tangible things.

MR. LEMANN: You have to subpoena the claim agent and
ask him, '




PROFESSOR CHERRY: We are going to reach the same
problem there, aren't we, although it isn't in writing?
THE CHAIRMAN: You make a motlion that you want the

P

claim agent'!s record of an oral statement made by a witness
to be either excluded or included in our provision, and we will

take a vote on 1it.

STANDARD BUILDING
CLEVELAND

JUDGE DOBIE: If the claim agent thinks the thing

may be produced and 1t may contain damaging material, he won't

51 MADISON AVE.
NEW YORK

write 1t down.
THE CHAIRMAN: Do you want the draft of the rule %o
include that for production or not to include 1t?

PROFESSOR CHERRY: I wanted the draft to deal with it

That was my first problem.
THE CHAIRMAN: We will do it, but which way do you

want it answered?
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SENATOR PEPPER: Don't you think there is something
to be said in favor-of leaving the word '"writings" without
qualification?

DEAN MORGAN: Yes,.
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SENATOR PEPPER: I don't think we can go into the
definition of every kind of writing, who makes it, and whether
or not it is signed. When it is stated to be a writing, it is
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broad enough to cover all these cases that the court will have
(- to decide. _
THE CHAIRMAN: I thought so, too. Wilbur thought it
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- that.

Hickman case, did do that.

was ambiguous or that we didn't clearly understand whatrwe were
doing, .

PROFESSOR CHERRY: I was jﬁét wondering whether we
did. ‘

MR. DODGE: I think you are referring to oral state-
ments which aren't in any writing.

DEAN MORGAN: Then, you have to take a deposition on

MR. DODGE: What is the situation of the man who is
asked what witnesses sald to him orally? That is the question
Mr. Cherry ralses. | - |

| DEAN MORGAN: You have to take a deposition.

?ROFESSOR CHERRY: I withdraw 1it.

THE CHAIRMAN: As Monte pointed out, that is not in-
volved in this at all, We are not dealing with calling a wit-
ness to testify orally as to what some other person present at
the accident sald to him. That has nothing to do with the
paragraph we are now talking about.

PROFESSOR OHERRY: Some of the cases, as in the

THE CHAIRMAN: No, they didn't. That was & weitten
record of what the witness told the clalm agent.

SENATOR PEPPER: Isn't there implicit in the word
"discovery" the answer to what we are discussing? Discovery

is access to something that exists in vislble or tangible forn,
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It seems to me that whether or not the writing is signed does
not enter into it. It is a question of whether it 1s suitable
for discovery in any event.

THE CHAIRMAN: We are talking about so many different
thinge here; we are talking about what we want to do, what we
ought to do, and what "writings" means. I suggest that some-
one make a motlon that the draft be so worded (maybe the word
lwritings" does 1t) as to include in the scope of the pro-
vision a writing which records an oral statement made to an
investlgator by a witness.

SENATOR PEPPER: I favor letting it stand on the
word “writings". |

THE CHAIRMAN: But we are arguing whether the word
‘writings" includes that or not.

SENATOR PEPPER: I don't see that it is arguable.

A writing meéns anything written.

THE CHAIRMAN: You want to include it, don't you?

SENATOR PEPPER: Surely.

THE CHAIRMAN: Then you agree that you want it in-
cluded and you vote "aye' on this motion, but you say the word
"writings" already covers it and you don't need to—change it.

SENATOR PEPPER: All I say is that I don't think you
can make any term that is more inclusive than "writings",
unless you get into the business of specifying particular

kinds of writings, like writings unsigned, and so forth, where
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the danger is that you will leave out something that ought %o
be included.

THE CHAIRMAN: Is 1t the sense of the Committee that
whether the word “writings" does it or not (and I agree with
the Senator's view about 1t), we want the draft so as to in-
clude in the scope of the thing a writing whilch records an
oral statement made by a witness? Do we want it or not?

MR. LEMANN: I so move.

THE CHAIRMAN: What 1is your pleasure? All in favor
say "aye'-- '

JUDGE DOBIE [Interposing]: But in connection with
the scope of that word "writing," that gives perfectly tre-
mendous scope, as in connection with a wlill., There was a will
in writing on a man's back, and things of that sort.

SENATOR PEPPER: The statute of frauds, and €o on.
I am in favor of the broadest possible interpretation.

THE CHAIRMAN: Then the draftsman will bear the re-
marks in mind, and i1f he comes in with any effort to scramble
this thing up'with‘any definition other than "writings, " we
can slt on him. We think "writings" is enough.

JUDGE CLARK: I want to ask one thing more. Shall
we go ahead without reference to what may happen to the pend-

ing application for certiorari?

THE CHAIRMAN: We want this draft tomorrow morning,

anyway.
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JUDGE CLARK: I trust we should go ahead with that.

THE CHAIRMAN: It will be next fall before that case
is decided, if they grant a writ.

JUDGE DOBIE: They haven't granted the writ yet.

THE CHAIRMAN: They can consider 1t in connection
with the Hickman case and take their choice.

MR, LEMANN: You might argue either that the change
is explanatory of the original intent of therrule or that 1t
is inténded to make a change in the rule, Then they can decide
the Hickman case as they see fit.

THE CHAIRMAN: Then they can revige our draft to fit
their ideas before they promulgate 1t. It works fine.

MR. LEMANN: Have 1t all at one time, and it will
work fine. | V

SENATOR PEPPER: Is there anything in Mies Graubert's
suggestion that it ought to be clear_that the process runs to
the client and not to the attorney, that 1t ought not to be
possible to take the deposition of an attorney, or 1s there
nothing in that?

JUDGE CLARK: Frankly, I don't know. I will have to
think about that.

SENATOR PEPPER: Will you think about that?

JUDGE CLARK: She is a girl apparently with 1deas.

I have thought of that before.
SENATOR PEPPER: She is very abls.
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wmm CHAIRMAN: I suppose if a client handed a lawyer
any document, paper, or anything, whether 1t was @ﬁmW@&mm
after or before the event or any other time, 1f you want to go
a% 1t under the statutory privilege of communication from
client to attorney, you can't put the lawyer on the stand and
ask him to divulge what his client has communicated to him,
0ld or new. The way to go at it 1s to go after the client and
have the court order him to produce it, and if he says he
hasn't it, that his lawyer has 1it, the court orders him to
direct his lawyer to hand it back to him,

SENATOR PEPPER: That is her 1idea.

THE CHAIRMAN: I think it is obvious that you can't
call a lawyer.

JUDGE CLARK: That raises a question along that line,

Should we, in addition, try to say anything more about privilege?

DEAN MORGAN: I don't think so.

JUDGE CLARK: Pro or con?

THE CHAIRMAN: You might say when you make this draft
what can and can't be shown to the court and say, "Nothing
herein contained is intended to require the production by
counsel or any other person of material that 1is privileged."

MR. LEMANN: '"No provision of these rules shall be
construed either to enlarge or to restrict the privileges which
may exist between attorney and client,® |

JUDGE CLARK: Of course, 1in the light of the existing
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authority, of which Hickman v. Taylor is now an authority,
that might raise a question. |

PROFESSOR SUNDERLAND: They have glven a new defini-
tion of privilege. o

JUDGE CLARK: Yes, they have given a new definition,
which is the definition now covering the Third Circuit, at
least. |

THE CHAIRMAN: They accuse us of having estaﬁlished
a new kind of privilege. They base their opinion on the word
"privilege" used in our rules, and we meant something more
than the ordinary privileges of attorney and client, of course.

MR, LEMANN: Privilege between attorney and client
ag the same existed independently 6f thege rules and before
their promulgatioﬁ. |

DEAN MORGAN: It 1s not only attorney and client,
but there are others.

PROFESSOR. SUNDERLAND: What we meant by privilege
was subject to testimonial exclusion,

| DEAN MORGAN: That is right.

PROFESSOR SUNDERLAND: We might put that in instead
of our word "privileged." We might say "not subject to testi-
monial exclusion', | | 7

THE CHAIRMAN: That 1s what the court in the Hickman

case sald we meant. |

PROFESSOR SUNDERLAND: They sald we meant a lot morer
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exlsts between lawyer and client should be limlited to such

than that. They sald it meant professional priviiege. Then
they drew all these English decisiong in under privilege be-
cause they called 1t professionél privilege. It isn't testi-
monial excluslon at all, We might drop our wﬁrd,“privilege“
and say "subject to testimonial exclusion“.r That would make
it perfectly clear.

THE CHAIRMAN: I had never heard that expression be-
fore. It may have a definite meaning. '

DEAN MORGAN: If you use that expression, God knows
what they will do with it.

THE CHAIRMAN: I think we have probably done all we
can for the present on this,

SENATOR PEPPER: Are we agreed as to the correctness
of this statement of Mlss Graubert? ¥“The privilege which

facts as the client himself discloses to the lawyer.¥

JUDGE CLARK: Would you like to put that in? I am
Just wondering a little whether we ought not to say something
about i1t. I don't know that I am sure yet.

SENATOR PEPPER: If we use the word "privilege," I
think we ought to define what we mean by '"privilege."

JUDGE CLARK: We use 1t, all right,.

'SENATOR PEPPER: We do at present, but I don't know
that we will find it necessary to refer to privilege when the

new rule comes in,
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JUDGE CLARK: Either we have to take 1%t out in the
general rules of exclusion or it will still be there, of course
gsomewhat undefined.

THE CHAIRMAN: Is there any difference in the loecal
law in the different states as to the extent of the privilege?

DEAN MORGAN: Oh, yes. The local law has ‘a nunmber of
cases that extend the privilege of attorney and client.

THE CHAIRMAN: You mean communicatlons from the law-.
yer to the client.

DEAN MORGAN: Not only that, but also communications
from the client's agents to the attorney.

THE CHAIRMAN: Then, my point is to try to define 1t.

JUDGE DOBIE: 1Is that statutory or is it just the

- way the cdurt works out the law?

DEAN MORGAN: Minnesota has a rule which says that a
statement made to a claim agent to be communicated to the de-
fendaht 1s within the privilege. There are four or five cases
on that. 8o, I don't think you had better monkey with it,

JUDGE CLARK: Let me ask you this. It is a fairly

important thing. In Rule 26(b) are the words "the deponent
may be examined regarding any matter, not privileged". Would
it be in line with our thinking, in this new rule, after we
have provided for the restrictions, and so on, then to say,
"To the extent that the judge}makes an order herein, the mat-

ter covered shall not be privileged"?
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THE CHAIRMAN: No.

DEAN MORGAN: I don't think so.

THE CHAIRMAN: I think if we want to do anything
about that word "privileged" in view of the Hickman case, we
ought to refer to the Hlickman case in a note.

DEAN MORGAN: Our Rule 43, you see, says that if the
federal rule is more liberal than the state rule in admitting
the evidence, ;t shall apply. That would be a narrowing of
privilege here, and I don't know of a federal case that
extends the privilege of attorney and client beyond that of
the common laﬁ; ﬁhieh restricts it to communications from
client to attorney and advice frém the attorney on the commu-
nication,

THE CHAIRMAN: What I have had in mind was not to
try to define privilegé, and I don't think we ought to do
that, because I think as the rules are constructed we have

sald now that stuff is aduilssible on the most liberal rule

that exists, state or federal.

DEAN MORGAN: That is right.
THE CHAIRMAN: Now we come in and make & rule here

about limitation of privilege, and we find that some state law

has a more liberal restrictlon about it and we run afoql of it.

8o, I don't think we ought to try to define the privilege of

lawyer and client, but on account df the way the Court of

Appeals in the Third Clrcult handled our word "privileged' in
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the rule in the Hickman case, we ought to note that these
changes refer to the Hickman case, point out the fact that the
court in that case attributed to us an added meaning to the
word ‘privileged," and that we deny the allegation and defy

the allegator. We didn't do anything of the kind. We should
say in the note that we were using the word “brivileged“
according to its established meaning in each locality where

the rule of privilege pfevalls. We willrhave gotten rid of

all danger, 1 think, by doing 1t that way. They certainly hung
a tag on ue in the Hickman case.

DEAN MORGAN: They certalinly did.

THE CHAIRMAN: Thelr whole opinion 1s based on their
statement that we lntended to use the word "privileged" in a
certain way, and we didn't do anything of the kind. They blame
ug for their conclusion because we used the word "privileged!
in that sense. I think we ought to repudiate them. It is not
true. |

MR. LEMANN. Are you sure they did impute that to us?
I was just taking a look at the oprinion.

THE CHAIRMAN: I have read 1t twice, Maybe I mis-
understood 1it, but they refer to the word "privileged" in the
rule, and they have a lot of stuff about what "privileged!
means, the extent of it, the breadth of it.

MR, LEMANN: I am glancirg over it here.' At any rate]
I don't think we should stop for that here, because in framing




STANDARD BUILDING
CLEVELAND

THE MASTER REPORTING COMPANY, inc.

LAW STENOGRAPHY - CONVENTIONS - GENERAL REPORTING 51 MADISON AVE,
NEW YORK

540 NO. MICHIGAN AVE.
CHICAGO

NATIONAL PRESS BLDG.
WASHINGTON

325

the note which you suggest, I'think it would be well in the
note to make a reference to this case. We can then consider
carefully what we should say about what they imputed to us.

THE CHAIRMAN: Where do we go from here, Charlie?
What is the next rule?

JUDGE CLARK: I don't think that leaves any more on
Rule 30(b), does 1t? We were dealing with 30(b).

THE CHAIRMAN: Is there anything in 31 and 32 that
you have to bring up? .

JUDGE CLARK: Rule 33 1s the next one.

DEAN MORGAN: Charlie, what is wrong with Armstrong's
suggestion there? I don't think you answer it by saylng that
it is the equivalent of frying to take a deposition. The
corporate officer Jjust doesn't know a particular thing, but
if the information is accessible to him, why shouldn't he have
to find it out? Say 1t is right in the corporate records.

JUDGE GLAEK: That 1s in the middle of the page. He
has an earllier one. In the beglinning you will see this ques-
tion of when you should serve lnterrogatories. There are some
objections to limlting the service of interrogatories in time.
For example, the California State Bar Committee makes the same
suggestion as;that of Mr. Cantrell, which we quoted abovs,
namely, that service of interrogatories be permitted at any
time after commencement of the action without leave of court,

Let me first ask you about that.




STANDARD BUILDING
CLEVELAND

51 MADISON AVE.
NEW YORK

Twe MASTER REPORTING COMPANY, Inc.
540 NO.MICHIGAN AVE.  |aw STENOGRAPHY - CONVENTIONS - GENERAL REPORTING
CHICAGO

NATIONAL PRESS BLDG.
WASHINGTON

:/,,,.-w.,\\

525

by a plaintiff, and if the defendant hasn't got a lawyer, he

THE CHAIRMAN: You have 15 days to answer them, and
that 1s the equivalent of your 20 days, practically, under the
other rule. |

JUDGE CLARK: Of course, nobody gets default for
quite a while, anyway. Actually, we know it is going to be
more than 15 days if they want 1t.

THE GHAIéMAN: He has to make his objections %o the
interrogatories within 10 days. If we struck out the business
about restrictions, 1t would leave him 10 days to get a lawyer
before he would have to do anything under the interrogatories.
Isn't that enough? |

I also call your attention to the point I made on
one other rule, that the new phrase in Rule 33, lines 6 to 11,

is based on the assumption that lnterrogatories are submitted

needs 20 days to get one; whereas 1f the interrogatorles are
submitted by the defendant, there is no reason on earth why
he should not submit his interrogatories within twenty-four
hours after the sult is started, because thé plaintiff has his
lawyer,

JUDGE DOBIE: You want to put in Just the same term
that we made further back.

THE CHAIRMAN: The limitation :ought to be only on the
person making the claim, |

JUDGE DOBIE: Yes, Just as we did in the deposition,
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THE CHAIRMAN: You remember we made that change in
one of the rules. | |

JUDGE CLARK: Yes.

THE CHAIRMAN: That is, if we are going to keep it at
all. You raise the question whepher you want to keep it dn
view of the fact that an 1nterrog§tory doesn't require any
action at all for 10 days after sérvice'as you have 1t down
here,

JUDGE CLARK: Yes. I ought to say, in fairness to
Mr. Armstrong's suggesfion; that at the foot of the page we
dropped a line. We haﬁén't stated 1t quite accurately.

DEAN MORGAN: I got-that.' He wants it after the ser-
vice of summons. ‘ |

JUDGE CLARK: He wants it after the service, which
is the suggestion as to 26(a), but again I raise the question
fhat 1nterrogatories are something that is submitted to you
and you have at 1ea§t forg&l time to answer, anyway, and
practically all time limits really don't do much more than try
to push you ahead a little. Nobody really gets a défault.

Is 1t necessary to put in the restrictlon here? That 1ls the
point I raised. /

MR, LEMANN: Which restriction? You mean about
service?

DEAN MORGAN: Twenty days.

THE CHAIRMAN: I think there was need for 1t in the
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case of deposition, where a deposition might require action in
twenty-four hours, but under Rule 33, interrogatories don't
have to be objected to for 10 days after served or answered
until 15 days after served.

DEAN MORGAN: He gets 15 days to answer. That gilves
plenty of time,

THE CHAIRMAN: The defendant who hasn't a lawyer at
the time suié is started has at least 10 and maybe 15 days to
prepare himsgelf, so he probably doesn't need any protection,

| MR. DODGE: ©Suppose the interrogatories are served
upon the individual himself when the case is—entered. He
doesn't know what they are, doesn't know he has been served.
He isn't served with process for lO_days. Then his time for
filing objections through his attorney is gone in one day.

DEAN MORGAN: No; 10 days after serving‘interroga-
tories. .

MR. LEMANN: He has to have service of the inter-
rogatories,

MR. DODGE: If the interrogatories are sefved, and he
doesn't understand and doesn't know what they are and doesn't
do anything about them until he is served with process.

MR. LEMANN: Wouldn't it be moet unusual that you
would serve interrogatories and didn't serve process?

MR, DODGE: I should think 1% would be, but it might

be done.
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THE CHAIRMAN: If a fellow would run to a lawyer when
process was served on hin, ﬁe would probably know enough to
run to a lawyer when he was served with a bunch of interroga-
tories, which require him to answer in writing within a stated
time, having to do with all this mess that he knows is a law-
sult.

STANDARD BUILDING
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MR, DODGE: I stlill think that there ought to be
leave of court if 1t is done within 20 days after the beginning
of the suit,
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JUDGE CLARK: Maybe thls isn't too lmportant. It
always seemed to me that often thls 20-day limlt was only a
complicating factor and didn't mean anything. Of course, it
does mean more in the case of depositions. I am not aﬁ all
gsure that practically 1t is going to operate too often then.
Wasn't it Senator Pepper who sald he would eat his trousers if

anything happened in 60 days in most of these cases? Of course}
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in the case of depositions it 18 possible, at least, snd in a
deposition you have to square off and have really & kind of

hearing. This 1s simply sending around your questidns.
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Actually, as we all know, nothing 1s going to happen for some
time even if they don't observe the 15-day requirement,

THE CHAIRMAN: In the case of a deposition a man can
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be haled up and he must respond and give testimony, under our

*{1; rules as we have now adopted them, within 20 days after the

sult 1e commenced. If you leave this same restriction in here
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about 20 days and also.ydu don't have to respond until 15 days
after the service of interrogatories, we will have Rule 33
providing that if a man is going to be haled up for an oral
examinatlon, he can be dragged up in 20 days after sult is
started, but if written questions are submitted to him, he
can't be compelled to answer them until 45 days after the suit
is started. Thét doesn't seem~1ogical.p You have a double time
20 days before you can serve the interrogatoriesg---

DEAN MORGAN: And 15 days to answer.

THE CHAIRMAN: ---and 15 days to respond to them.

MR, DODGE: That is assuming that the 20-day limita-
tion remains in the rule as it is.

THE CHAIRMAN: If the 20-day provision that it is
proposed to insert is left in lines 6 to 11,

MR, LEMANN: If we take this out as you are suggest-
ing, then you will merely have a lénger perlod in depositions
still than you will have in interrogatories, 15 days for 1nter;
fogatories and 20 days for depositions., Yesterday I suggested
that we might cut down that 20-day limlt for depositions. I
didn't press 1t, but I thought maybe it would be‘Just confus-
ing. I would not have objected to saying that the limit for
the plalntiff to proceed without an order of the court should
be less than 20 days in the case of depbsitions, eilther 10 or
15 days. I thought maybe it would Just introduce another time
limit that ﬁight be a little confusiné. On the other hand, if
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you don't do that, you have the anomaly that with the changé
voted yesterday you have to walt 20 days to take a deposition,
and if you adopt the Chalrman's suggestion here, you can force
interrogatories in 15 days.

THE CHAIRMAN: If you want conslstency in here as the
object, in Rule 33 you'leave in the restriction and, instead
of making 1t 20 days after the commencment of the suit, make
it 10 days. Then that 10 days plus the 10 days in which you
have to file objections to interrogatories represents the
f;rst action you are regquired to take and allows you 20 days
t; get a lawyer, which is what we have already dbne in the
other case. 8o, the answer would be to strike out 20 in line
9 and make it 10,

SENATOR PEPPER: Then it is 15 plus 10, isn't it?

THE CHAIRMAN: No. It is 15 to answer, but you have
to act by raising objections within 10 days after you get it,
and you need legal ad#ice to do that,

SENATOR PEPPER: Yes. That 1s provided for in the
italics.

THE GHAIRMAN:V It was in the part stricken out as
well. |

MR, LEMANN: Of course, you can always get an order
of court in this case, as‘in the other case, to do it later,

THE CHAIRMAN: If 1f is agreeable, to mske progress,
shall we leave the restriction in lines 6 to 9, changing the
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20 to 10 and also altering the provision as we did in the
deposition rule, to make the restriction applicable only to
the clalmant and not to the defendant. The defendant can
submit interrogatories any time he pleases after the sult is
started.

SENATOR PEPPER: But not substitute "time of sgervicel

STANDARD BUILDING
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for "commencement of the actiont,

THE CHAIRMAN: We dldn't in the other case. We
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avolded that because we didn't know how many defendants there
might be.

MR. LEMANN: And we thought the time limit we gave
was long enough to cover it.

SENATOR PEPPER: Yes.

THE CHAIRMAN: What is your pleasure about thls?

SENATOR PEPPER: I move, in accordance wlth the sug-

gestion of the Chairman, that in line 9, "10" be substituted

T4E MASTER REPORTING COMPANY, inc.
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for "20", and that the other provisions remain the same
except for the cautionary provislon respecting the case of

the defendant as distinguished from the plaintiff.
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JUDGE DOBIE: I second that.

[The motlon was put to a vote and carried.]

THE CHAIRMAN: Is thereianything else in here that
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we want to consider, Charlie?

R

JUDGE CLARK: Mr. Morgan referred particularly to

Mr. Armstrong's second suggestlion, which appears in the middle
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of page 46. He says that where interrogatorles are to he
served on & corporate offiéer, no one officer may have suffi-
) cient familiarity with the facts to answer all the interroga-
tories either as of hls own knowledge or on information. He
proposes, therefore, that the rules require the officer to

make such ingquiry as will enable him to answer "provided the

STANDARD BUILDING
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information 1s readlily accessible in the corporation's files

or may be obtained without burdensome expense from employees,
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I think personally I would go with him. It seems to
Qe that the way these interrogatories come in, as a matte£ of
fact,'aé I see them in practice, they don't answer those that %
they thinkrthey can. I have rarely seen a case where anything |

happened, certainly not whlle there was any reasonable statemen

T

that could be made. I have seen something like this: - "Not

answered because the informatlion is not available." I wonder

if we need to put in the grounds of excuse, so to speak; I

THE MASTER REPORTING COMPANY, inc.
LAW STENOGRAPHY - CONVENTIONS - GENERAL REPORTING

mean to try to spell them out?

DEAN MORGAN: I don't know, Charlie. All I know 1is

540 NO. MICHIGAN AVE.
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thét that is the English practice. A corporation officer has
to answer what 1s in hils files. An officer who is served with
1t can't Just say, "I don't know," because it 1s part of his

Job to find out.
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JUDGE CLARK: Are you thinking that this would expand

Mw’"

discovery a little? I think Mr, Armstrong's i1dea is to re-
strict it. ‘
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DEAN MORGAN: Oh, no. It seems to me 1t 1s an ex-
panslion of the rule.

THE CHAIRMAN: It is an expansioh you don't need.

DEAN MORGAN: The rule says you serve these dn the
officer, and the officer answers, He doesn't have to answer
anything that ien't within his own knowledge.

THE GHAIRMAN: As a practical matter, if an officer
comes up and says, "That is not in my department. I don't know
anything about i1t," is there any doubt at all that the court
would tell him to get the stuff or send in the man who knows?

DEAN MORGAN: I should think it ought to, but I don't
know. Armstrong says, "provided the information is readily
accessible in the corporation's files or may be obtained with-
out burdensome expense',

MR. DODGE: I am very familliar with that form of dls-
covery in Massachusetts, and 1t is the duty of'the corporate
officer who is named in the interrogatory to make inquiry of
other corporate officers and agents and to answer for the
corporation. ‘ . |

DEAN MORGAN: That l1s the way 1t ought to be con-b
strued, don't you think?

MR, DODGE: That is the way it is conatrued in
Massachusetts. |

DEAN MORGAN: They have the same kind of statute.

THE GHAIRMAN: You don't think, Bob, that it is
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necessary to put that thing in the rule?

MR, DODGE: I don't think so. I think it would be so
construed.

DEAN MORGAN: That 1is the construction that is usual-
ly put on it, but I thought Armstrong was insisting that you
have a very narrow construction here, and I tho&ght Charlie's
answer was the séme sort of thing. He says, "The basic prob-
lem is the same as that railsed by those who wish to take depo-
sltions under Rule 26(d) of corporate employees.' I don’t-
think it is at all.

MR, DODGE: I don't think so. I think Armstrong was
broadening the scope of the sgtatement so that it would plainly
cover that requirement.

DEAN MORGAN: Exactly. _ o

MR. DODGE: It wouldn't do any harm to put in ‘"whose
duty it shall be to make inquiry of others!",

PROFESSOR-SUNDEBLAND: Is this interrogatory addressefl
to an offlcer?

MR, DODGE: The comiaon practice 1is fo addfess the
interrogatories to the corporation, to be answered by so-and-
80, 1ts treasurer, something like that.

MR, LEMANN: It says here, "If the party served is a
public or private corporation or a partnership or assoclation,
[the answer is to be made] by any officer thereof competent to

testify in its behalf.!
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PROFESSOR SUNDERLAND: Isn't it up to the party to
determine what officer shall do the answering? |

MR. LEMANN: Yes, but Armstrong's answer is that no
officer will know of his own knowledge. Here is his language.
He says:

"Tn the case of some large corporations--for example,
railroad companies--no one officer will have sufficient -
familiarity with the facts to answer all the interrogatories
elther as of his own knowledge or on information. All of the
facts, however, will be known to the corporation's attorneys
before trial, Must the offlcer make Such inquiry as wiil "
enable him to supply the answers? If the objective of the
rules 1s‘to be obtalned, the answer must be in the affirmative,
provided the information is readily accesslble in the corpora-

tion's files or may be obtained without burdensome expense from

-employees., ' The rule should deal with this contingency, which

is not academic but is constantly arising."

i I wouldn't have thought that interrogatories were
so comumon that it would be constantly arising. I wbuld have
thought that most people would proceed by depositions. As we
remarked once before, when you send interrogatories out, you
give a good chance to the lawyer of the other side to frame
the answers. I should think most people would prefer deposi-

tions. I am a little surprised that Armstrong says that.
DEAN MORGAN: It may be that in different Jjurlsdictio
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and different placés, counsel take different attitudes toward
whether they will make the dlsclosure or won't., I should have
thought that they would want to do 1t as you say. They know
they have to do 1t some time,

SENATOR PEPPER: Would 1t be possible-in framing an

interrogatory to cover the case by indulring of the person to

STANDARD BUILDING
CLEVELAND

whom it is addressed, "If thls matter is not within your
personal knowledge but is accessible in the flles of the

defendant [or corporation], will you answer after consulting

51 MADISON AVE.
NEW YORK

such sources of information?' I should think it could be taken

care 6f, couldn't 1t, in the interrogatory? A witness could

not very well decline to answer that interrogatory, could he?

I should think the court would treat it as a reasonable inquiry
THE CHAIRMAN: The only danger about that, Senator,

is that in our line 5 we have stated "by any officer thereof
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- party written interrogatories to Q? answered by the party

‘1ittle worried about some of his colorful words, such as

avallable to him.

MR, LEMANN: "Any party may serve upon any adverse

gerved." I don't see how that really would solve the problem,
but they go»on to give thelr reasons for that. They say that
if we abolish bills of partlculars, the defendant is going to
use interrogatories to find out what he used to be able to find
out with a bill of parficulars, and that in requiring such a
statement of a corpérate or governmental body, it 1s of no
1mportance.whether the person signing the statement 1ls compe-
tent to testify. It 1s Just imvortant to have the statement
slgned by an authorized person, which will be binding upon the
party. |

JUDGE CLARK: Maybe there 1s something in that.

You could stop with the word "served'". I must confess I am a

“readily®, I don't suppose information is ever readlly acces-
sible in a concern iike General Motors.

DEAN MORGAN: Your difficulty, Charlie, is that this
makes the plaintiff choose the officer who in his o?inion has
the information, and that officer alone, particularly when you
say "who is competent to testify". He wouldn't be competent
to testify in hls then condition i1f he had not looked up the

information, and he could say, "I don't know." It might be

THE CHAIRMAN: Do you interpret this rule as requiring
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the interrogator to name the officer? I don't.
" PROFESSOR SUNDERLAND: I don't think so.

DEAN MORGAN: That is what you say.

THE CHAIRMAN: You can submit interrogatories to a
corporation and say, "I want these slgned by any off;cer who
has knowledge of the facts or 1is able to testify,"

MR, LEMANN: For that you Just say, "I addfess the
following interrogatories to the corporation.!

| PROFESSOR MOORE: I think the New York lawyedrs have
a point there in‘wanting to stop after the words, "to ke
answered by the party served." The party gserved 1s the corporas
tion. Letrthe corporation see what veople can supply the
answers, | |

THE CHAIRMAN: The only trouble is that it says '"in
writing under oath" later on. The question is whether a
corporation makes an oath or not. Of course, it might be
const?ued to mean that the-individual officer shall make the
oath, and not the party served.

MR. LEMANN: I would not be disposed to méke any
further changes. There are no reported cases showlng any
difficulties with this. There are Jjust these two statements
suggesting changes not heretofore considered. My general in-
clination would be against changes in details like this. No-
body thought of thie before.

THE CHAIRMAN: The only thing I can see at all 1s
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- culty.

that the words "competent to testify" in line 5 raiseﬁfa sort
of inference that the officer has first-hand knowledge and
can make an oath that it isn't hearsay with him,

JUDGE DOBIE: Monte, you remember that when the Chief
Justice came 1n here one time, he sald, "Don't tinker with
the rules.t

MR, LEMANN: That was my original idea all along.
We ought not to do anything that had not made serious 4diffi-

THE CHAIRMAN: ‘ In the seven or eight yeare‘fhat these
rules have been in effect, has any difficulty arisen that we
know about, where an officer has refused to testify because he
dién't know of his personal knowledge?

JUDGE DOBIE: Have you ever heard of a case, Charlie,
where this provision has given any trouble?

JUDGE CLARK: No, I don't think there has been any
case on it. I am frank to say that it is my lmpression, as I
gsee these coming in, that interrogatories generslly are very
definitely limited. I think that 1s inherent in the situation.
I mean by that that I have seen a lot of thém where they have
not answered on various grounds. Apparently nobody thinks of
doing anything particularly about it. Apparently the general
disposition is to take almosf any excuse. That may be a little]
strong. I don't see that anybody really gets very much excited

about it. There will be a whole list of things, "Question
, = ‘
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No. 1 not answered for this or that reason," and apparently
it is accepted.

MR, LEMANN: I don't see how they are going to help
you much as a substitute for a bill of particulars because they
are going to have to be answered in 15 days. You would have
to get them out lmmedligtely, and then you would have only 5
days within which to frame your answer.

JUDGE CLARK: I have an idea that you don't get by
interrogatorles much more than the party wants to give.

THE CHAIRMAN: Written interrogatories.

JUDGE CLARK: Yes, written interrogatories. It seems
to me that is about the way it goes,

MR. DODGE: One usual feature of them is to extract
documents. "Annex a copy or name a time and place where the
same may be inspected by plaintiff's counsel,

JUDGE CLARK: Yes, I think it does get documents.

THE CHAIRMAN: It 1s the sense of the meeting, then,
that we will let Rule 33 stand as the Reporter has drafted it
or redrafted 1t, except that "20" becomes "10" in line 9, and
the italicized phrase 1ls to be revised to limit the restriction
to the plaintiff.

JUDGE DOBIE: I second that.

MR, DODGE: I wonder if it is advisable, in view of
the dlscussion, to provide how answers by a corporation or

partnershipcan be made. They "shall be made by any officer,
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partner [because hardly anyone is an officer of a parthership],

or agent thereof, who shall answer in the light of all the

i information available to the corporation or partnership.*®

There should be something to that effect.

JUDGE CLARK: Posslbly a way of approaching it would
be, in lines 5 and 6, to make it "by any competent officer!
or '“any appropriate officert,

MR, DODGE: ‘"any appropriate officer, who shall
supply all the information available to the corporation or
partnership." That "competent to testify in its behalf!
doesn't seem to me to add anything. |

JUDGE CLARK: I should think that something along
the line Mr. Dodge suggests mighﬁ be clarifying.

THE CHAIRMAN: Put it in the exact words. We are up
against the gun on these things. This 1s our final meeting.

SENATOR PEPPER: It has the additional advantage of
eliminating the word “competent," which has a certain technical
significance not appropriate here. '

JUDGE CLARK: Yes, I think there is a greét deal in
that. What did you say, Mr. Dodge? “by any officert? |

- MR, DODGE: I said "officer or agent", "0fficer"
18 not applicable to a partnership. "officer or agent, who
shall furmish all the information available to the corporation
or partnership,." Make 1t "to the party interrogating", be-

cause 1t might be an assoclatlion,
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MR. LEMANN: ‘corporation, partnership, or assocla-
tion,"

JUDGE CLARK: That would seem %o be an ilmprovement.
Don't you think so, Senator?

MR, DODGE: "if the party served 1s a public or
private co:poration”, and so forth, "the answer shall be made
by an officer or agent, who shall furnish such information as
1s avallable to the party.*

MR. LEMANN: ‘"all information®..

JUDGE CLARK: Have you got that, Bill?

PROFESSOR MOORE: Yes.

JUDGE CLARK: I think that will be all right. Do
you want to accept it or put it to a vote or what?

THE CHAIRMAN: The motlon made will include the
suggestion of Mr. Dodge. I take it that 1s the sense of the
meeting, If there ;s no objection, the motion is adopted.

JUDGE CLARK: Next is Rule 34. At the top of page 48
you will see a reiteration of the point made before by Mr,
Watkins, of the Department of Justice. He complains that docu-
ments or other matters to be discovered under Rule 34 must be

designated sgpecifically and declares that these declsions have

greatly impalred the efficacy of the rule. He sent in a very
long memorandum. He says the same objectlion applies under

Rule 45(b), which is the subpoena duces tecum. His remedy

appears to be the striking of the word "designated" in both
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rules and the substitution of words which would call for the
production of documents, and so.forth; which relate to the sub-
Jjeet of indquiry and which are described with reasonable cer-
tainty. His point 1is that courts don't compel the discovery
of documents unless you describe each one gseparately.

JUDGE DOBIE: Have there been any cases?

JUDGE CLARK: Yes. He supplied a memorandum, which
was distributed, but it was fairly long. You may not have
looked at it. It is not a matﬁer under deposltion alone.
There are some under the subpoena rulé, too. It is a question
of how much in detailryou'have to describe the documents. His
argument was that the declsions have been restrictive.

MR. DODGE: How about "All letters between you and
the defendant relating to'the subject matter of this action®?
That 1s a sufficient designation, isn't it?

JUDGE GLABK: Have we got his argument? It is nmy
impression that he was arguing that‘he would want something of

that kind, but I think his clailm is that the decislons have

- been against him,

JUDGE DOBIE: Wouldn't you think that would be
sufficient?

MR, DODGE: Something like that.

JUDGE DOBIE: "All docnments'passing between Robert
Dodge and Monte Lemann with reference to the sale of Hiberian

oil property.t
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MR. DODGE: Do you think that ndtice to produce a
copy of all my correspondence between certain dates, without
any Turther limlitation, would be sufficient? )

JUDGE DOBIE: I don't think you could do that.

MR, DODGE: Some of them are about as broad as that.

JUDGE CLARK: I have his letter.

MR, LEMANN: What is the date of it?

JUﬁGE CLARK: April 20, 1945. Here 1s what he says
I can't give you all the cases because he has a lot of them,
but this may give a little of the flavor of it.

"The decisions as to the degree of gpecificity with

which wrltings must be 'designated' have, to my notlion, greatly

lmpaired the efficacy of the rules.

“Connecticut Importing Company v. Continental Dis-

tilling Corporation (D.C. Conn. 1940) 1 F.R.D. 190, 193, hold
that;

« + » Rule 34 . . ., is limited to 'desig-
nated' documents, etc. As a result a
party against whom a motion 18 directed
will know Just what document 1s sought by
his opponent . . . -

"In United States v. Schine Chaln Theatres (D.C. N.Y.

1942) 2 F.R.D. 425, 426-427, the Court held:

The government without sapecification of
any partlicular documents, generally
speaking, asks discovery of 'All inter-
offlice memoranda, correspondence, and
other written communications, and all
memoranda, correspondence, and other
written communications with other major

8
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film distributors! with respect to
negotiatlons or performance of agree-
ments had by the several defendants
with major film distributers.over .a
period of nine years and concerned
wlth many moving plcture theatres in
many different locatlons; the same
discovery for the same period of time
relative to the opening or closing of
theatres at numerous towns, operating
policy of theatres, purchase of
leases of theatres; the remodeling,
demolition, and construction of
theatres, all having reference to
numerous locations and many individuals;
and also all agreements relative to
non-engagement in the operation of
motlion picture theatres, covering a
period since 1931,

L

. + o the documents purported to be .
sought are not sufficiently designated . . ."

JUDGE DOBIE: Most of them are government cases,
aren't they?
- JUDGE CLARK: Yes., Mr, Watkins was in the Antitrus

Division. He includes a quotation from the opinion in United

States v. American Optical Company (D.C. N.Y. 1942).

Without going into an extensive dis-
cussion of the authorities, which
seems to me to be unnecessary, what I
have saild 1s sufficient to say about
the necesgsity of naming the documents
sought, not merely mentloning them by
categories, '

I hold that such designation in a
motion under Rule 34 must be suffil-
ciently precise in respect of each
document or item of evidence sought to
enable the defendant to go to his files
and, without difficulty, to pick the

t
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document or other item requested out
and to turn to the plaintiff saying
"Here it is",

THE GHAIRMAN:F Thét isn't discovery at a;l, if 1t is
production in court, You have to make the discovery of the
document first, and what it is and what 1% has in 1it.

DEAN MORGAN: And then ask for that.

THE CHAIRMAN: And then call for the production.

JUDGE DOBIE: Those antitrust cases are the worst

ones. We had a fertilizer case in North Carolina, and under

a subpoena duces tecum fourteen tons of papers were brought in.

JUDGE CLARK: I think that gives you the flavor of
1t. He has several pages of these along this line. Here is
one which is a private case, 403-411 Egpst 65th Street Corpora-

tion v. Ford Motor Co. (D.C. N.Y. 1939) 27 F. Supp. 37-38. He

says: ‘"the Court in part sustained a motion to quash a subpoeng

duces tecum under Rule 45(b) for want of specificity. The
parts of the subpoena éuppressed are as follows: |
2. Together with all such'documents,
books and papers in the possession of
Ford Motor Company which relate to the
business of Park Central Motors, Inc.
and/or Park Central Motors Service Inc. "
Then there was another one.
THE CHAIRMAN: Maybe the objection in some of those
cases was because they called for great masses of stuff that
might be relevant but were unreasonably burdensome and would

require a freight train to bring them. However, that is a
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different point, the question of whether the demand is unreasoni
able because of the tonnage involved.

MR, LEMANN: He has a lot of cases here. I have been
looking it over while you were reading from it. I would be a
little hesitant, without careful consideration, to say that we
should undertake to set up a.ruie which would put in all the
things that the court said a fellowvcouldn't get by a grab bag
demand. In the case of the Fdrd Motor Company he called for
tall other evidences and writings which are in the custody of
Ford Motor Company and which relate to the causes of action
set forth in the complaint herein.®

THE CHAIRMAN: 1Isn't there a rule that if you have a
notice like that served on you and you fall to produce some
document within its scope, then if you try to introduce that
document in evidence yourself, you can't do it? 1Is there
danger uhder thisg broad theory that a man might be punished by
overlooking documents which are specifically deslignated?
What 1s the rule about that? If you don't produce it when you
are asked to and ordered to, are you permitted to offer it in
evidence yourself?

JUDGE CLARK: These come up on motions to limit or>
motions to quash a subpoena, and those are usually granted by
the court in the cases he stated.

MR. DODGE: This is a narrower rule, less important

than the rule on subpoena duces tecum, Rule 45, where we use
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the word "designated." I think the question would be much more
11ke1& to come up there than under Rule 34, which is simply
where you want to get a copy.

) JUDGE CLARK: You understand he makes it as applied
to both. He sa&s there is»narrow construction of both, and the
same language 1s used. He also says that this is going into
the oriminal rules, and it means that yéu are not going to be
able to get a subpoena in a criminal case,

MR. LEMANN: What do the criminal rules do? Do they
use the same languége? | '

JUDGE CLARK: He goes into Qhe criminal rules at the
end. I think they did. Continue with his letter, and you
will see that he gets on to the criminal-rules, too.

THE CHAIRMAN: Would he have a rule that if a request
is made for production and is not fulfilled, the court may pre-
vent the'party who was asked to producé it from offering it in
evidence, so these blanket, general descriptions of documents
relating to the subject matter would put the man to whom they
are submitted in peril, If he dldn't get everything that was
covered by the description and ﬁroduce it, if he happened to
unearth it later, he would be at the risk of being fefused
permission to introduce it in evidence himéelf, but the court
could give him relief from that if he could show that he acted
in ‘good faith.

- The proposition is whether we should strike out the
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‘word "designated" in line 8 of Rule 34 and substitute other

language.

MR. DODGE: Don't you think the word "designated®
ought to be construed properly as authorlzing any reasonable
method of designation for class of documents?

THE CHAIRMAN: I think so, but the question is not
so clear as to whether designation as broad as this is a desig-
nation of fact. If you say, "Any document relating to this
case, " would you think that is sufficient?

MR. DODGE: I should think’the word "document"
should be further defined, but the words "relating to the
subject matter of this case" I think would be sufficient.
“Correspondence relating to the subject matter of this case!
is a sufficilent designation, I should think,

THE CHAIRMAN: There are a lot of courts that hold
otherwisé.

JUDGE CLARK: It 1is true that a good many of them
came up in cases where the request was pretty'brogd. Some of

the statements are pretty restrictive. Take the case from

which I read, of the American Optical Company, in which the
court said "such designation in aimotion under Rule 34 mgst be
sufficlently precise in respect of each document or item of
evidence sought--*
MR, DODGE: That is absurd.
~ JUDGE CLARK: "--to enable the defendént to go to his
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files and, without difficulty, to pick the document or other
item requested out and to turn to the plaintiff saying 'Here
1t 1g', '

MR, LEMANN: If we Took out the word "designated"
here, I think 1t would be construed as authorizing a very
blanket general description, and I doubt that we want to give
rise to that 1nference. He cites two decisions of the Supreme
Court of the United States which he says were rendered before
our rules, but I should imagine they would be applicéblé under
our rules. 1In one of them, Brown v. United States (1928)

276 U.8, 134, 143, the court said:

The subpoena . . . specifies a reason-
able time, and with reasonable
particularity the subjects to which
the documents called for relate.

They said that was sufficient, and I should think

they would say the same thing under our rules. In Consolidated

Rendering Company v. Vermont (1908) 207 U.S. 541, 543-4, they
said:; |

We see no reason why all such books,

- papers and correspondence which re-
lated to the subject of inquiry, and
were described with reasonable detail, -
should not be called for and the
company directed to produce them.
Otherwise, the State would be com-
pelled to designate each particular
paper which it desired, which pre- )
supposes an accurate knowledge of such
papers, which the tribunal desiring
.the papers would probably rarely, if
ever, have,

I think they are sufficiently controlled.
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THE CHAIRMAN: Is that the construction that this
court places on the word "designated"?
| MR. LEMANﬁ: No, because these declisions were rendered
before the adoption of our rules. They were rendered in con-
nection with subpoenas in criminal cases.

THEVGHAIEMAN: Doeén‘t that raise the suggestion that
our word "deslgnated" has been given a more limited lnterpreta-
tion and that we ought to strike out "designated! and say
“documents described with reasonablé certainty" in the language
of the court?

JUDGE CLARK: That 1s his definite suggestion} He
doesn't suggest leaving it out altogether, but he wants to
strike out "designated" and to saba$itmt®)”dcouﬁents which re-
late to the subject of inquiry and which are described with
reasonable certainty",

MR, LEMANN: It is in his last sentence: "My sug-
gested remedy for the uncertainty which will arise 1if the
interpretation of the civil rules becomes the rule for criminal
cases 1s that the words 'designated therein' at the end of the
first sentence of Rule 17(c) be deleted. This would, in effect
leave in.force the rule laid down in the Brown case", which |
I read a little while ago.

Where 1s Rule 17(c)? Is that in the criminal rules?
Thet lsn't our rule,

JUDGE CLARK: That is true.
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MR, LEMANN: Meanwhile, as I understand, the Criminal
Rules Commlttee has used our language, Mr. Mitchell, and he is
really complaining more particularly about the eriminal cases.
I presume they had this letter before them. I suppose he sent
1t to them. They copied our language. That would make me
additionally hesitant about changing 1it. ’

THE CHAIRMAN: I don't know whether it would or not.
The cases are a little different; Fishing expeditiéns aren't
looked upon with such favor in criminai cases. If we have a
clause that has been unduly restricted by Judicial decision
and we want to get it on a sound basis, I think we ought to do
it even though the criminal rules may bé in the same boat.

MR, LEMANN: We ha&e'three or four cases that he
cites, about which there was no cémplaint from any of the coun-
sel or anybody that I know 6f. Nobody else has come ih‘and
kicked about these cases, |

. THE CHAIRMAN: Is that case that you Jjust read from
an interpretation of our rule?

DEAN MORGAN: No.

MR, LEMANN: Which case?

THE OHAIRMAN: .It was before our rule was adopted?‘

MR, LEMANN: That is right, but he has here cases
which he says are unduly restricted. Mr.’Mitchell, the cases
that he complains of as giving an unduly restrictive applica-

tion of our rule are the following: a civil case from the
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Digtrict of Connecticut in 1940, an antitrust case from the

District of New York in 1942 (in this case the court cited
the Supreme Court decision to which I last referred, but he
complains that they ignored it and'said it didn't apply under
our rﬁle), another federal antitrust case in New York, a civil

case from Pennsylvania in 1943, a civil case from Missourl in

STANDARD BUILDING
CLEVELAND

1939, in which the court said:

The documents sought in these motilons
are described in such general omnibus
language that they are not 'designated!'
at all, . . They call for 'all! '
documents, satisfying a certain general
description, comling to the defendants
during perlods of years. . .
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He cites from case from New York in 1939, also a
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civil case, in which they said: .

'Designated' documents, etc., are those
which can be ildentified with some
reasonable degree of particularity.

It was surely not intended by the use
of the word 'designated' to permit a
roving inspection of a promiscuous mass
of documents, etc., thought to be in
the possession, custody or control of
the opposing party.
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case in Kentucky in 1941. |
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MR, LEMANN: 9"In Lever Brothers wv. Proctor &}Gamble
Menufacturing Co. (D.C. Md. 1941) 38 F, Supp. 680, the Court
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held that a motion that a party produce 'all written reports,
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memoranda, or other records of conferences of offlicers, or
members of the technical staff of the defendant' attended by
) . a named person, at which certaln processes were dlscussed, was
too general and comprehensive."®

JUDGE DOBIE: Chesnut.

MR, LEMANN: He has seven or eight of these cases.
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Nobody else has come in and saild something was wrong with all

these cases. I would hesitate to overrule all those cases
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suwwosa more conslderation.
| DEAN MORGAN: Do you think the word =@mwwmumamm= is
made hnore restrictive by repeating it in line 16, as the
Senator points out, =&mmpmmmamm land", having the same latitude
for land as you do for documents? |
MR. DODGE: I feel that those cases that Monte
_rnamﬁs has just referred to would probably be decided the same

way if sm,smm@ the words suggested. It probably means about
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the same thing.
'SENATOR PEPPER: It all means identifiable.
zw.vuoumm" Yes.

540 No. MICHIGAN AVE.
CHICAGO .

THE CHAIRMAN: If you limited the application to a
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gald all contracts m:a documents and correspondence relating
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" to this matter, the court probably would not have objected,
w,ﬁ,“ but the rejection of the application in those cases apparently

was on the basis that it was unreasonable.
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something else?

-

JUDGE DOBIE: I believe that in some of them it
was not a\Euestion so much of description, but the court thought
that the request in that broad scope was unreasonable,

THE CHAIRMAN: Unduly burdensome.

JUDGE DOBIE: I doubt if any language you put in
there will cause any real change in the courts.

JUDGE CLARK: Would it be worth while to cite those
Suﬁreme Court cases in a notev Gonceifably we could do that.

THE CHAIRMAN: As showing what you mean by designated
That might be a very sly way of giving a meaning to it%.

JUDGE CLARK: Of course, the notes are not authori-
tative.

MR, LEMANN: Professor Sunderland, we didn't

orlginate the language of 34, I believe. Wasn't that used in

| PROFESSOR SUNDERLAND: I don't recall getting it any-
where. That«waé the original language when it was first writteh
up. I don't know whether or not we got it anywhere.

| MR, LEMANN: You could just leave it out. I thought
he almost suggested leaving it out and Jjust saying "any docu-
ments, " but you wouldn't want to do that. I shouldn't think>
idescribed with reasonable detail' would add much to "desig-
nated", =
THE CHAIRMAN: The trouble is, having used the word

once, an ulterior purpose will be ascribed to striking it out.

-
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MR. LEMANN: That 1s right.

THE CHAIRMAN: It is like Pearl Harbor. They sent
the fleet out there in the spring of 1940 and decided to keep
1t there for a while. Then afterwards the question came up
whether it ought not to be brought back to the Pacific Coast.
If they had never sent it‘out,there in the first place, they
would have kept it on the Pacific Coast, but having sent it
out there, then they wouldn't want to put their tail between.
thelr legs and run back home. 8o, 1t 18 the use of the word
néw that gets us into trouble when we strike it.

MER, LEMANN: That is the worst trouble, I think.

MR. DODGE: Do you thinkrit ought to be changed, MNr.
Sunderland?

PROFESSOR SUNEERLA&D: I shouldn't think so. I should
think that all these changes would be Jjust saylng the same
thing 1n‘d1fferent language.

MR, LEMANN: Then you create new controversies.

PROFESSOR SUNDERLAND: I think you have to construe
that thing reasonably. |

MR, LEMANN: We have no complaint from anybody else,
A lot of fellows have lost these cases, Why didn't they say}
something about 1t%%

THE CHAIRMAN: I suggest that ﬁe leave it as 1t ig in
the rule. There are sone chahées that we made .in the rule that

the Reporter may want to comment on in a note, and he may put
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.Supreme Court cases to the note?

in a short note saying that some objection has been made to
the ﬁord "designated" but the Committee thinks that it means
thus-and—so, so held by the Supreme Court in such-and-such
cases, and there isn't any use in substituting new words that
mean the same thing. Let it go at that,

DEAN MORGAN: Did the Reporter have any suggestion?
Unfortunately,my page 48 is blank in my copy, so I didn't know
in advance what all this was about. Did you make any recom-
mendation, Charles?

JUDGE CLARK: We said we thought somewhere in the
suggestions it had been consldered before,

THE CHAIRMAN: They say, "hence we recommend no
change at this time,"

DEAN MORGAN: All right.

MR, LEMANN: Then he says, "Mr. Watkins has gince
died", td tell you that the only guy who kicked is now dead!

JUDGE CLARK: That 1s true.

MR. LEMANN: Just a bit of biographical information
which he threw 1n. |

THE CHAIRMAN: That settles 1%.

JUDGE CLARK: Have you that idea about adding the

PROFESSOR MOORE: Yes. |
THE CHAIRMAN: Then, we are up to Rule 36. You

haven't anything on 35, have you?




51 MADISON AVE. STANDARD BUILDING
NEW YORK CLEVELAND

+ GENERAL REPORTING '

THE MASTER REPORTING COMPANY, INc,

LAW STENOGRAPHY - CONVENTIONS

540 NO. MICHIGAN AVE.
CHICAGO

NATIONAL PRESS BLDG.
WASHINGTON

358

JUDGE CLARK: No.v On 36 we have that question of
time, and the same people who didn't want any time as to
written interrogatories don't want any time here. I wonder,
since we cut down the time in that other case to 10 days, if
that would not be the logical way to treat this.

THﬁ CHAIRMAN: Ten days after service he is required
to respond. If we made this 10 days, it would fit the other
exactly. Change the "20" to "10% in line 10. | |

JUDGE CLARK: It seems to me that i1s loglcal and in
line with what we did before. ‘

I see that the Assoclation of the Bar of the Gity
of New York didn't want too many limitations in it. They think
that the time fdr serving requests should remain as stated in
the original rule. If you settle the question of time, I have
one other suggéstion.

| THE CHAIRMAN: We also have to change the italicized
provision in lines 7 to 12 by naming the defendant. It was
intended for the protection of the defendant.

JUDGE CLARK: I guess probably it is the same ldea,
isn't it?

THE CHAIRMAN: Yes. What is your pleasure? To be
consistent, we ought to change the itallicized provision in
lines 7 to 12 by striking out “20“ and 1nsert1ng 0% in line
10, and also by making a quslification such as we have done in

two previous rules that this limitation doesn't apply to &
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‘has written a good deal about this, raises a question about

demand by a defendant.

SENATOR PEPPER: I move in accordance with the Chair-
man's statement.,

THE CHAIRMAN: Is there any objection? That is so
ordered,

JUDGE CLARK: Next, if you will loock at the provision
down in lines 30 and 31, Mr. Cantrell, of Oklahoma City, who

the provision, '"or the request, in whole or in part, 1s other-
wise improper", Mr. Cantrell also believes that the words "is
otherwise improper" in line 31 are too broad, invite restric-
tive orders by the courts and impair the utlility of the rule.
See comment under Rule 30(b), where Mr. Cantrell's remarks are
set out in full. On this latter point we are inclined to
agree, and we recommend striking from the proposed amendment
the WOrdé or the request, in whole or in part, 1s otherwise
improper"., This would still leave in the amendment the right
to challenge a request on the grounds that some or all of the
requésted admissions are privileged or irrelevant, and this
would seem to be quite adequagte. _

JUDGE DOBIE: Don't you think there might be a case
where 1t might be both relevant and unprivileged, and yet the
Judge might say that under the circumstances he'was not going
to do it. Take a case, for example, where it presents a

statutory restriction.
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JUDGE CLARK: Maybe. All I can say is what I sug-
gested before, that I don't think these are too effective any-
Way except when the parties are willing. They have an area of
great utllity. There lsn't any question about that. But it is
generally where the parties know they have to give up that they
make the admission, and so on.

THE CHAIRMAN: The Reporter's suggestion is that in
lines 30 and 31 we strike out of the proposed amendment the
words  "or the request, in whole or in part, is otherwise im-
proper', Has anybody any objection to doing that?

MR. LEMANN: Do we have similar langusge somewhere
else?

JUDGE CLARK: I don't think we have just that, have
we, Bill? If you go back %o page 41 of the summary, you will
see that Mr. Cantrell states his views quite in detall., He
gays: "there appears to me to be an intent practically to
restrict very definitely the existing rights of discovery",
and 80 on. "My experience has been that the old Federal Equity
Rule on Discovery was'rendered practically useless because
trial courts were continuously invited to and did enter restric]
tive orders defining the nature, scope, and extent of discovéry
because of objectlions upon the part_of the interrogated party.
The liberality of the present rules in connection with dis-
covery has been one of the features of these rules which has

most commended the rules to The lawyers, the litligants and the
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~the earliest practicable hearing" and let it go at that, not

public. My own personal experience, my study, and my observa-
tion of operation under the old rules has caused me to be firm-
iy and seriously convinced that disgretionary power of restric-|
tion upon the part of the trial courts should be very narrowly
Qonfined. My own prediction 1is that if the provisions are
placed in the rules, the progress which has been made in con-
nection with the field of discovery will be ultimately entirely
wiped out."

DEAN MORGAN: Suppose In this kind of case that the
facts that were asked for were not irrelevant or privileged,
but would be entirely inadmissible in evidence, If you say
only privileged or lrrelevant, if you puﬁ in only those two
grounds, aren't yﬁu saying that those are the only grounds on
which a person can be excused from answéring?'

THE CHAIRMAN: Why do you need finally to say any-
thing abdut the ground for objection? Why don't you say
“written objections to the request, in whole or in part, to-

gether wlith a notice of motion setting the objections down for

sustaining the objection unless some good ground is stated for
it, '
DEAN MORGAN: ‘Ystating the ground therefor' is all
you would need, isn't 12 ' |
THE CHAIRMAN: Yes. ‘"written oblections to the re-

quest, in whole or in part, stating the ground therefor,
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together with a notice of motion setting the objections down
for the earliest practicable hearing.*

DEAN MORGAN: I don't think you ought to limit the
grounds. We can't foresee all the grounds that might be
properly objectionable,

MR. LEMANN: I don't see why we should change it.

JUDGE DOBIE: I don't believe any rational court
would give that too broad an»interpretation; I don't believe
it would stop or stick on that term, do you?

MR, LEMANN: We have had only one complaint about
this, from Mr. Cantréll, és»far as I know. Has anybody else
complained about ite If obgéction has been made that a request
is improper, you could trust the Judge to say whether it was
or not. Anybody studying the history of these changés will
get out this draft and see that We took this out and will ask
why we tdok it out. The answer would be that we were afraid
it might give fhem tdo broad a scope. . I move that no change
be made.

JUDGE DOBIE: I second that.

THE CHAIRMAN: You mean that no change be made in:
the italicized clause. ‘ |

MR._LEMANN: Yes, 1n lines 27 to 33 on page 46.

JUDGE DOBIE: Leave in "or the request, in whole or in
part, is otherwise improper", No change.

MR, LEMANN: No change in lines 27 to 33.
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the Reporter's draft of Rule 36(a) stand as is in the report.

. Rule 8(b) in lines 36 fo 41. We made only a slight change.

JUDGE DONWORTH: That means that we adopt the itali-
clzed amendment.

MR. LEMANN: That 1s right.

JUDGE CLARK: Of course, that 1s new. When you ask
1f 1% has caused any trouble or not, you can't tell, This is
a new»additién.

MR, LEMANN: I mean nobody else kicked. Everybody
who got this draft had an opportunity to come in and say some-
thing about 1t. I don't see why you shouldn't present an
objection on the ground that you are-- ‘

v ‘THE CHAIRMAN [Interposing]: There are a lot of
thiﬁés that the bar never discovered at all in these changes
that we are proposing; for instance, this business about for-
bidding & defendant from making inquiry of the plaintiff for
20 days. The fact that they didn't point it out to us--

' MR, LEMANN [Interposiné]: Is not conclusive, but I
don't see any adequate basis for the deletion. |

JUDGE DOBIE: I second the motion.

THE CHAIRMAN: It has been moved and seconded that

[The motlon was put to a vote and carriéd;]
THE CHAIRMAN: Are we over %to 41 now? '
JUDGE GLARK: Not to 41. At the end of 36 the Associg-

tion of the Bar wanted.us to take absolutely the language of




1t 1s too important. I will pass it if there is no question
raised. It 1s on page 81 of our summary.

THE CHAIRMAN: You mean you are making a suggestion
for the revision of your own wdmpwmpwmm matter in lines 36 %o

‘

41?2 Is that 1it2
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JUDGE CLARK: No. I am stating a suggestion made by
the Association of the Bar.

JUDGE-DOBIEY Let's pass 1i%.
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We decided not to make the change., It doesn't seem to me that |
JUDGE. CLARK: All right. We have something on 37.

Do you think we should press that at all, Bill, that little

‘technical point of wording? I won't bring it up. |
THE CHAIRMAN: Is there any merit in 1t? What is it? |
JUDGE DOBIE: It has given no trouble. I think we

might as well leave it.

 JUDGE CLARK: Mr. Willis suggests amending 37(d) to
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read somewhat as follows: "If a party or an officer or manag-
ing agent of a party wilfully fails to appear before the

owwwomw who 18 to take his deposition, after proper service of
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NATIONAL PRESS BLDG.
WASHINGTON

PROFESSOR SUNDERLAND: What we do is to impose a
condition or To lmply a condition that doesn't exist. We say

h

igfter having been served with a mroper notice'. As a matter of

DEAN MORGAN: Yes. _ .




TiE MASTER REPORTING COMPANY, Inc.

STANDARD BUILDING

CLEVELAND

LAW STENOGRAPHY « CONVENTIONS + GENERAL REPORTING 51 MADISON AVE,
NEW YORK

540 No. MICHIGAN AVE.
CHICAGO

NATIONAL PRESS BLDG.
WASHINGTON

366

MIf @ party or an officer or managing agent of a party wilful-

- recommendation and make no change.

fact, we don't require any squice upon officers. That can be

changed byrmerely changing "being served', Méke that read:

ly f2ils to appear before the officer who is to take his
deposltion, after such party has been served with a proper
notice",

THE CHAIRMAN: It is perfectly posslible, when you
are asking and calling a party to appear, to serve a subpoena
on an officér. | |

PROFESSOR SUNDERLAND:' We don't require any service
on the officer. We redquire service only on the parties.

JUDGE CLARK: If it is served on the party and the
officer or managing agent wilfully fails to appear, can he be
disciplined?

PROFESSOR SUNDERLAND: .That is what we say. We say
that ser#ice on the party will be a basis for disciplining the
officger if he doesn't appear.

THE CHAIRMAN: What officer?

PROFESSOR SUNDERLAND: Any officer who i1s to testify.

MR, LEMANN: I move that we accept the Reporter's

THE CHAIRMAN: If you serve notlice on the corporation
and the officer has not been designated either by the plaintiff
or the corporation, there may be a half dozen men who know the

facts and may step up and testify.
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PROFESSOR SUNDERLAND: We give notice to the party,
and in the notice to the party we state who is to be examined,
but we don't gserve a notlce on the person. We notify the
party who 1s going to be examined, but we doh’t notify the
examinee.

THE CHAIRMAN: The motlon is that we let the rule
stand as it is. We are up to Rule 41,

JUDGE CLARK: The firat suggestion ls as %o Rule
41(a), which appears on page 53 of the summary. Nr. Summers,
of Seattle, points out that although the rule restricts the
plaintiff's right to dismiss upon notice and without order of
court to that preliminary stage of the litigation “beforg ger-
vice of the answer®, such a dismissal may be effected during
that period even though the defendant has filed a métion for
summary Jjudgment. He thinke that the plaintiff should not be
able to dismiss when the defendant has moved for summary Jjudg-
ment, and I should think there was at least some logic to
his suggestion. We have suggested the possibility of an
addition at the foot of the page. Mr. Summers feels that a
defendant, therefore, 1is as much pre judiced by a voluntary
dismissalrafter gservice of a motlon for summary Jjudgment as he
would be.by such a dismissal after answer, and that the rule
in all falrness should be extended as suggested.

JUDGE DONWORTH: Have you drafted his suggestion?

JUDGE CLARK: We have drafted a suggestion at the
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foot of that same page.

JUDGE DOBIE: Do you agree to that?

JUDGE CLARK: Yes, I think so.

 JUDGE DOBIE; It is a little clearer, isn't 1t?

JUDGE DONWORTH: It seems reasonable.

JUDGE DOBIE: I move its adoption, Mr. Chairman.

JUDGE CLARK: This should be added. The way we
drafted the suggestion, we did not limit 1t to a motion for
summary Judgment, We made 1t any motion. We suggested that
clause (i) be amended to read: "(1)7by filing a notice of
dismissal at any time before service of motion or answer, which
ever first»occurs.“ His remarks were specificélly directed to

a motlion for summary Judgment. So, we have perhaps broadened

1t a little,

JUDGE DOBIE: I think that is a good thing.

THE CHAIRMAN: You mean a motion by the plalintiff?
You don't say so. You mean a motion by defendant.

JUDGE CLARK: Yes.

| THE CHAIRMAN: You don't say that. It would bar the

plaintiff fromldismissing without an order, if he had made &
moﬁion, as you have 1it. |

JUDGE DOBIE: Of course, he could withdraw the motion

JUDGE DONWORTH: Ordinarily, the filing df a motion
by ‘the defendant should not deprive the plaintiff of the right

to dismlss. It would depend on the character of the mbtion,
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whether in some way it would create prejudice by dismissal.

I mean the mere fact that you make a motion td make definite
6r something of that kind and that 1t is pending doesn't de-
prive the plaintifi or tne right to dismlss the sult. Am I

not right? '

THE CHAIRMAN: It sounds right to me. Why should you
make it so broad, Charlie? Any kind of motlon by the defend-
ant Would\bar the plaintiff from dismissal without order.

JUDGE CLARK: That is the way we suggested it. I
don't know that there is any absolute answer elther way here.'

THE CHAIRMAN: He says summary judgment. That is all
he is worried about.

JUDGE CLARK: Suppose he makes a motion to dismiss.

DEAN MORGAN; For lack of ground. Why shouldn't he
do so? |

' MR. TODGE: He can't object if the plaintiff dismisse

DEAN MORGAN: He Jjust says, "The insursasnce 1is no

good. I quit." Judgment on the merits wouldn't bar another

‘actilon.

MR, LEMANN: It seems to me this is another case of

- perfectionist changes that we could go on and make without

limit if we start making them.
THE CHAIRMAN: As Judge Donworth points out, the
rule would operate in some cases to deprive the plaintiff of

the right to dismiss because of a dinkey little motlion of some
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kind,

_ SENATOR PEPPER: 1Isn't there something to be said in
favor of the point; if it is limited to the pendency of a
motlon for summary Jjudgment, because otherwlse 1t will look as
if the defendant was beling deprived of an opportunity to get

a Judgment which 1s within hls reach, by the action of the

plaintiff in merely withdrawing or dismissing.

THE CHAIRMAN: Your suggestion is to limit it to a
motion for summary Jjudgment, and not any motilon.

SENATOR PEPPER: That 1s right. ‘

THE CHAIRMAN: BSuppose the defendant makes a motion
to set aside the service of the summonsg, ought that to bar the
plaintiff from dismlissing? No.

SENATOR PEPPER: It seems to me it is only where
the motion for summary judgment 1s made in good faith, only
where it'seems as 1f a Jjudgment for the defendant was within
his reach and the plaintiff has dismissed in order to avoid
having a Jjudgment go against him on the merits, that this
rule ought to be applicable.

THE CHAIRMAN: Is that satisfactory to the Committee?

JUDGE DONWORTH: That is Mr. Lane Summers, lsn't 1%?

SENATOR PEPPER: Yes,

JUDGE DONWORTH: He 1s an active praétitioner and
18 well versed in the practice. It seems to me that on the

merits his suggestion is well taken,
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JUDGE DOBIE: He 1limits if to a motion for summary
judgment. Why not so limit 1it?

PROFESSOR MOORE: That would be just s motion by the
defendant, then?

THE CHAIRMAN: Yes, because the plaintiff ought not
to be barred by his own actlion from dismissing. It is to pre-
vent him from dismissing and leaving the defendant with a big
job done in preparation for a moﬁion on the merits and not
having had a hearing on it.

With the understanding that that is altered in that
way, 4l(a) is agreed'to, is 1t? Is there anything else on 1it,
Charlie?

JUDGE CLARK: Not on (a).

THE CHAIRMAN: Let's see about (b), then,

JUDGE CLARK: On (b) there is the question we have
debated éeveral times about the effe ¢t of dismissal at the end
of the plaintiff's case. This refers to linesg 29 to 36, the
first sentence in particular. "In an action tried by the court
without>a Jury, the court as trier of the facts may then
determine them and render Jjudgment against the plaintiff or may
- decline to render any Jjudgment until the close of ail the
evidence., "

. Mr. Armstrong says, "This ends a conflict in the
cases, adopts the sounder rule and is in accord with the in-

creasing weight of authority.'
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The Loé Angeles Bar Assoclation revealed 1tself as
apparently in hopeless dlsagreement over the advisability of
the first sentence of the proposed amendment, and objected to
the second sentence.

Then you will see a 1ong érgument by my former col-
league, Professor Steffen, of Yale, who thinks that the solu-
tion we have reached 1is not required by the cases and is an
unjust solution.

THE CHAIRMAN: It is not. required by the cases, of
course, becau se they are in conflict. The question is whether
it is a Just solution.

DEAN MORGAN: I think Steffen is probably right, if
he 1s taking the state cases as well as the federal cases,
that usually on a motion %o diSm;ss the Jjudge doesn't go into
the facte at all, but why shouldn't he as long as we have got

the notidn, which a good many courts repudiate, that you may

get a Judgment on the merits without resting your own case for

the defendant. In our practice in Minnesota,a lot of times
they wouldn't even entertain a motion for directed verdict at
the close of the plaintiff's case. You had %o go on and put in
your case, However, we have repudlated that here, and I don;t
see why you shouldn't have the same rule. "I don't know why
gteffen 1s so insistept on this.

MR, DOD@E: If a court renders judgment against the

plaintiff as a matter of law and his finding of fact is that
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all the testimony -is true, tnat he believes eVerything that

has been testified to, why should he make findings of fact?

-He decides it as a matter of law.

DEAN MORGAN: May he dismlise 1t when the plaintiff
rests, anyhow, and make findings?

JUDGE CLARK: I think perhaps you ought to consider
this in two steps, the first sentence and the second sentence.
The first sentence 1is this questioh qf policy. I don't say it
shouldn't be done. I think perhaps that may be the weight of

comment so far. Then, the second sentence would be whether we

- want to leave that as to finding of facts. You will notice

that the Assoclation of the Bar of the Oity of New York wants
to make 1t read this way: "I the court does determine the
facts and renders Jjudgment",.

THE CHAIRMAN: The theory they have back of it seems
sound; that is to say, there is no use in making findings if
it hapvens at the close of the plaintiff's case that there is
really no génuine issue of fact left. They have the ldea that
if there is an issue of fact that is not absolute and conclu-

sive,. and the court determines that at the close of the plain-

tiff's evidence, then only should he make findings, but the

difficulty in my mind is ho% you are going to lay down a dis-
tinction. How are you golng to provide that the test 1s
whether he did make any finding of fact?

JUDGE DONWORTH: Of course, the court may dismiss for
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“hand, the court might dismiss because of no material evidence

positive or negative reasons. For instance, the court might
dismiss for the reason that there was some fact that appeared

in the case that was fatal against the plaintiff. On the other

supporting a vital point in the case,

THE CHATRMAN: That is their idea.

JUDGE DONWORTH: 8o, you don't really know what is
the nature of his ruling.

THE CHAIRMAN: You might say, "If the court renders
a Judgment against the plaintiff end does in that connection
determine the question of fact, he shall make findings".

MR. DODGE: You mean 1f he determines 1t as a Qques-
tion of fact, he must make findings of fact.

' THE GHAIRMAN: Yes, if he enters a judgment and
determines the questions of fact, he shall make findings.
. JUDGE CLARK: Isn't that the suggestion of the
Associlation?
| THE CHAIRMAN: That is the substance of 1i%.

JUDGE DONWORTH: I think that is all right.

MR, LEMANN: Have you read Mr. Steffen's article, .
Mr. Mitchell., He cites you as authority agaihst this proposéd
change. I have Jjust been looking it over. There is a long
letter here, 7

THE CHAIRMAN: He means that a gréat many décisions
have ‘held that at the ¢lose of the plaintiff's case, in a
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court-tried, jury-waived case, the judge can't deal with the
case any differently than if he had a jury. If there is any
Question of fact left open, he must deny the motion. There is
no doubt that there i1s a vast quantity of authority to that
effegt. We are rejecting that as a wise measure and are saying
that 1t will shorten the litigation and expedite cases, since
the judge 1s the trier of fact anyway, to let him have dis-
cretion (that is all we give him) to decide the case and declde
the facts right then and there. He doesn't have to. He can

go on and say, "I guess I will hear it all.®

I think Steffen 1s hidebound by prior decisions on
the point, and he is not looking at it as a question of improv-
ing the administration of Jjustice by a new rule.

Don't you think, Charlie, that the idea of the
Association of the Bar oughﬁ to be incorporated, and not make
it neceséary for the Judge to make findings of fact unless in
disposing of this motion he has actually determined the ques-
tions of fact?

DEAN MORGAN: Are they afraid of res Jjudicata,

Charlie? Is that 1t? |
THE CHAIRMAN: No. They think it is a waste of time
for the Jjudge to make findings when the facts are not in disputsg
JUDGE CLARK: I think it is more than that. They
doubt greatly the utility of findings, anyway.
 THE CHAIRMAN: You say, "The Assoclation thinks that
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‘relieving him in all cases of making findings. They do 1t only

where the Jjudge does not resolve any issue of fact, there is no
reason for requiring findings."
| DEAN MORGAN: But he may resolve an issue of fact
because he may find that he disbelieves one of the witnesses.
‘ THE CHAIRMAN: My proposal 1s that if he does deter-

mine facts, he shall make findings.

DEAN MORGAN: Yes, surely.

THE CHAIRMAN: That 1s what they say. They are not

when he has not had occasion to make any findings of fact.

DEAN MORGAN: 1Is he going to dismiss wlth pre judice?

THE CHAIRMAN: He may be ordering Jjudgment against
the plaintiff on the merits as if the case had rested., He can
do that.

DEAN MORGAN: Can he order a Jjudgment for the defend-
ant on the merits? When he says that he dlsmisses because the
plaintiff hasn't made a case, does he order it on the merits
thenf If 1t 18 just & judgment of dismissal,'doeé he make 1%
with prejudice?

JUDGE DONWORTH: You mean the court has the power
in his discretion to grant a nonsuit, |

DEAN MORGAN: Yes, practically a common law nonsult.

JUDGE DONWORTH: If the situation calls for 1it.

DEAN MORGAN: Yes.

- MR, DODGE: The rule says he can do that, but if he
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doesn't do it, the dismissal is on the merits.
DEAN MORGAN: 8o, he wouldn't need findings to make

it res judicate in that particular case.

MR, DODGE: No.

DEAN MORGAN: But suppose he doesn't make any find-
ings and then orders a dismissal on the merits without any
findings, and you go up on that, what is the question before
the appellate court?

MR, DODGE: A question of law.

THE CHAIRMAN: They will look at the record and see
whether there was any aquestion of disputed faects, and if there
were, they will say he ought to haYe made findings on 1t.

DEAN MORGAN: That 1s exactly 1it.

THE CHAIRMAN: They will send it back and ask him to
make some, |
" DEAN MORGAN: So, if he wants to be safe, he had bet-
ter make his findings every time, hadn't he?

THE CHAIRMAN: Suppose it is a case where he doesn't
have any issue of fact to decide at-all. He states that, on
the facts alleged in the complaint, plus the evidence aboﬁt
which there 1s no dlspute at all, as a matter of law the de-‘
fendant is entitled to Jjudgment on the merits. Why make any
findings?

DEAN MORGAN: All right, but suppose he is mistaken

about that. Suppose the appellate court upsets him on that.
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Then you have to go back for a new trial on that sort of thing.

THE CHAIRMAN: So you may under Rule 52(a).

DEAN MORGAN: But if he had made findings and there
was any evidence to support his findings, then there would be
no chance of upsetting him, 'If‘you want to make the decision
of the trial judge stick, he had better make findings every
tine, | '

PROFESSOR SﬁNDERLAND: Whether there is dispute or
not. |

DEAN MORGAN: Yes, exactly, because if he finds

against the plaintiff, then he is 0.X.

MR. DODGE: His finding 1s that all the testimony is
true.

DEAN MORGAN: You would not take all the testimony
up for that. '

| JUDGE-DONWORTH: I think that lines 54 to 36 have a

useful purpose in informing the appellate court along Just
what lines the hudgment went. Did he think the plaintiff was
gullty 6f contributory negligence, or waé there some other

point. It seems to me this i1s useful for giving the appellate

‘court that information.

JUDGE CLARK: How would it be to insert after
i judgment ", "on the merits"? It would read, "If the court
rendersvjudgment on the merits against the plaintiff ¥,
| | DEAN MORGAN: I think that would be fine.
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JUDGE DOBIE: That is in line 34. “If the court
renders Jjudgment on the merits against the plaintiff, the court
shall make findings as provided in Rule 52(a)."

THE CHAIRMAN: I don't object to it, except that I

don't feel that it makes any difference whether it 1s on the

CLEVELAND

merits or on any other thing. The question 1s really whether

STANDARD BUILDING

there is any lssue of fact to be decided. That is the reason

for requiring findings. If he hasn't made any findings of

5] MADISON AVE,
NEW YORK

fact, but decides the case on & questlon of law and admitted
facte, then why make findings? We substitute for that the
irrational ground of the character of the Jjudgment. IT is all

right if the Committee agrees to that. If there is no objec-
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tion, I withdraw mine.
JUDGE CLARK: That i1s all on Rule 41. Before we
adjourn, could I bring up another 1ittle matter? I think that

finisheskél, and the next rule will be 44, but I want to raise
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expresses himsgelf as at our service individually or collective-

540 No. MICHIGAN AVE.

1y and would like to know if I want to see him or anyone else.

I might Jjust explain briefly how this came up.

You see the Major isn't here. The Major was the
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subcommittee. I got into it a little at one side. Mr., George
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Washington, Professor at Cornell and Special Assistant to the

[

Attorney General, came in to see me, and we were discussing
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various things and got on to this. You know, the Attorney
General recémmended to the Judicial Conference that something
éhould be done. The Attorney General has taken the very defi-
nite position that there ought to be some rule of procedure.

I sald to George Washington, "Can't we do something about this?
Gan't we get somewhere? I don't think we are going to be able
to agree as it now stands.®

Fortuhately, I communicated wlth him last week to
see how things stood. I haven't anything very definite. Per-
haps there isn't anything that we should do, but Washington
said that Williams is ready to consult. I said, "It is the
same old thing. We are not going to get anywhere,"

He sald, "I think you will find him very favorable,®

What shall we do? » '

THE CHAIRMAN: I don't think we ought to have waited
until this meeting was called to find out whether the Depart-
ment of Justlce agrees Tto the proposition that we are all set
on. I asked Tolman in a nuﬁber of letters to put up to the
Départment of Justice the question whether they would approve
and support a rule which made the procedure uniform in ail
types of cases, including TVA and all the others, with the
- single exception that 1t left the constitution and nature of
the tribunal that fixed the compensation to be deter@ined by
a federal statute if there was one, as in the TVA case, or,

lacking a federal statute, by the local state law., Just one
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exception fo uniformity was the dquestion of the nature of the
tribunal, whether a commisslon or a court or whatnot.‘ That is
where all the row has been in Congress and everywhere else.

I don't think we ought to waste one minute of our.
time fooling around with 71A unless the Department of Justice
tells us ﬁhat they are going to do abngt it. Why should we
fool with the thing if they won't support it? Why shouldn't
they have told us long ago whether they would or would not?

I don't understand why we haven't gotten some action. What is
the Assistant Attorney General going to say when he comes up
heret Is he golng to argue with us about that?

JUDGE CLARK: I can't say. This is the situation as
far as I know. I don't know whether Mr. Hammond can add any-
thing or not. The Major has thought that Mr. Moore and I were
unduly restrictive 6f'the proper rule. We thought we were
following out your suggestions, I kept trying to push the»
Major to try to get the reactioh of the Department. Frankly,
I don't know whether he has or not. I really don't know. All
tﬁaﬁ I did--and I thought perhaps I was really going beyond
what I was supposed to do in doing that--was to send the
Attorney General a copy of our draft, and I told waShington i
wbuld like to have thelr comments., He said he would try to
see 1f he could get some actlon from the Division. But I still
left it to the Major to-ayproach the Division directly.

,THE>CHAIRMAN:' You mean you have never had any
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was sending it to the Attorney General for information. I

~be as determined by a federal statute. The Major Jjumped on

response?

JUDGE CLARK: No.

THE CHAIRMAN: How long ago was 1t that you sent it
to the Department?

JUDGE CLARK: I sent it to the Department as soon as

we drafted it, but in a way I wasn't asking for a response. I

thought the Ma jor, who had been negotiating with the Lands
Division, you see, would take it up directly. I don't know,
do you, Mr. Hammond?

MR, HAMMOND: I really don't.

THE CHAIRMAN: The Major bored a big hole in your
draft. The suggestion I made, which we seemed to agree on,.
among some of‘us, was that the provision in the rule be that
the rule is uniform in all cases, TVA and everything else,
except that the constitution of the tribunal wmaking the award
of compensation should be as provided by federal statute or,
in any case or in the absence of a federal statute, by state
law. Then you made a draft which sald not merely the constitu-
tion of the tribunal, but the methods and means of rendering

the award, which covers a lot of questions of practibe, should

that and said that went away beyond my suggestion, which was
quite true, and I understood that the draft was going to be

amended so as to leave the lack of uniformity to apply only
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‘the Department?

to the make-up of the tribunal,

JUDGE CLARK: We put that in.

THE CHAIRMAN: Put what in%

JUDGE CLARK: We have given you a new draft. Of
course, on that I must say--

THE CHAIRMAN [Interposing]: Did the new draft go to

JUDGE CLARK: No.

THE CHAIRMAN: That i1s Jjust 1%, you see.

JUDGE CLARK: May I say again that the Ma jor has been
chairman of the committee, and I haven't been quite sure how
far I should go over his head. On this point I am frank to
say 1 thought the Major's argument was a technical legal argu-
ment. That was merely a question of changing the phraseology.
We wrote to the Major-first and asked for a change in phrase-
ology. The Major really was fighting the whole proposition.
There isn't any doubt about that. When we found that the Major
was not prepared to suggest a change in phraseology, we did 1it,
but it seems to me that whether it was a major hole or not, it
was perfectly obvious that it was a question of lingulstics.

THE CHAIRMAN: It was pretty plain that the draft
went\away‘beyond the suggestions. There is no question about
that at all. The correctién was made promptly when the thing
was pointed out. I am not bléming you for--

JUDGE OLARK [Interposing]: You understand I dldn't
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send 1t in any way officially. I talked with the Attorney
General about it. I was present at the Judicial Conference
when the Attorney General made his extensive statement that
something ought to be done. I went up to him then, and we dis-
cussed 1t a little. He said, "I hope something can be brought
out." Then when we had done this, I said, "For your informa-
tion I ém sending you the idea that Mr. Moore and I are sub-
mitting to the subcommittee, and I suppose the Major will take
it up with the Lands Division in due course." That is all I
felt able to do.

By the way, you will find on page 30 of our supple-
ment here our suggestion for correcting that point about the
trial. As I sald, it seems to me that 1s merely a matter of
words to convey the meaning. If we slipped there, that is
something that could be done very easily from the policy
suggestién.

- The question now is really ways and means. I anm
willing to call up Mr.~Washiﬁgton, or perhéps>Mr. Hemmond can
call Mr. Williams 1f he knows him, We can call them up and
ask, "Will you agree or noﬁ?ﬁ or we can go ahead and work up
our own draft. I would Jjust like a little advice éé tq whether
wé should do anything or not. I have no reason to say, on
anything I know, that the Lands Division is in default as to
us, because I don't really believe that they have been asked

to do anything more than I have indicated. Isn't that probably




STANDARD BUILDING
CLEVELAND

THe MASTER REPORTING COMPANY, INc.
LAW STENOGRAPHY - CONVENTIONS - GENERAL REPORTING 5] MADISON AVE,
NEW YORK

540 NO. MICHIGAN AVE.
CHICAGO

NATIONAL PRESS BLDG.
WASHINGTON

N,

385

80, Mr, Hammond?
MR, HAMMOND: Of course, I haven't been in the Departi
ment since July 28, and I know nothing about what has gone on.
The only suggestion I havevto make on the thing is that you
should give the Lands Division a copy of your latest draft,
if you haven't already done it officially, which is limited,
as I understand it, so that the tribunal making the award of
compensation shall be as provided by federal statute.

[The meeting adjourned at one-thirty o'clock.]
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TUESDAY AFTERNOON SESSION
 March 26, 1946

The meeting reconvened at two-fifteen o'clock, Mr,
William D. Mitohell, Chairman, presiding. |

THE CHAIRMAN: We are on Rule 43, the rule having to
do with evidence. | | '

JUDGE CLARK: Is there any point in conslidering Rule -
43? Does anybody want to mske a change in it? There 1s a
little discussion of the Code of Evidence first. Then a
gentleman raises the question whether the officlal record in-
cludes the Jjudlelal proceedings.

THE GHAiRMAN: That 1s Rule 44?

JUDGE CLARK: Yes,

THE CHAIRMAN: I don't see that you have made any
suggestions for change in Rule 43 or that anybody else has.

- JUDGE CLARK: As a matter of fact, what I am saying
18 about Rule 44. We should have thought it clear that
judicial record was included within the term "official record.,®

THE CHAIRMAN: Then we have passed on to 44, have we?

JUDGE CLARK: I should think so.

THE CHAIRMAN: You have a note on that. Is any qués-
tion raised in any décision as to the scope of that rule or
the meaning of it, or is 1t Just gone 1awyer‘srimagination as
to the ambigulty of 1t?

- JUDGE CLARK: I take it 1t is the lawyers. It has




5] MADISON AVE, STANDARD BUILDING
NEW YORK CLEVELAND

+ GENERAL REPORTING

LAW STENOGRAPHY - CONVENTIONS

‘ \'m"é MASTER REPORTING COMPANY, Inc.

540 No. MICHIGAN AVE.
CHICAGO

NATIONAL PRESS BLDG.
WASHINGTON

P

387

been held that an official record includes any paper which 1is
work done by a person in the employ of the Government in the
course of performing the duties of the position.

JUDGE DOBIE: Do you have any doubt that the official
record inecludes a Jjudieclal one? |
| JUDGE CLARK: I shouldn't have supposed go.

~_ JUDGE DOBIE: I don't believe we need to mess with

that much.‘ ,f

THE CHAIRMAN: Let's pass on to 45.

JUDGE CLARK: On 45 there is Tirst that question as
to "designated" ralsed by Mr. Watkins.

| JUDGE DOBIE: We have already disposed of that,

JUDGE CLARK: Thenfyou will see that Mr. Youngquist
suggests that the words "or tangible things" in line 4 are
chtradictory and superfluous, since books, papers, and
documents are also)?tangiblé,things,“ although the writing in
them 1s not. He states thab the Criminal Rules Committes, of
which he was a membéf; hit upon the wordrﬁobjects“, which now
appears in Criminal Rule 17,

JUDGE DOBIE: I don't think there is much to that,
do you? | o |

THE OHAIRMAN: What do we mean by "tangible things"?

JUDGE DOBIE: Things that you can touch, that are
concrete, |

JUDGE DONWORTH: A gun.
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and cabbages and kings."

some criticism of the term "tangible things",
get away from hisfdiffiéulty. o

Is that what I am thinkirg about?

words "obJects or tangible things" in Rule 34.

things",

we will pass 1t.

posed?

Second Preliminary Draft.

about 45(4)?

THE CHAIRMAN: A ladder, a gun, or a broken rope.
JUDGE DOBIE: "Shoes, and ships, and sealing waex,

THE CHAIRMAN: Let's pass 45 unless somebody has

MR, DODGE: You might sey "other tangible things" to

THE CHAIRMAN: You get to the rule of sul generis.
MR, DODGE: I shouldn't think so. We uge the
JUDGE DOBIE: That 1s broad enough.

THE CHAIRMAN: "photogrephs, objects or tangible
Does anybody make & motion to amend 457

JUDGE DOBIE: I move we leave it as 1t is,

THE CHAIRMAN: 'If there 1g not a motion to amend,
SENATOR PEPPER: Does that mean as 1t is or as pro-

THE CHAIRMAN: When I say as lis, I mean as 1s in the

SENATOR PEPPER: Yes. |
THE CHAIRMAN: How about (d)? Is there any question

- JUDGE CLARK: We have some suggestions from the
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lawyers on the SQpplementary sheet. The New York County Law-
yers! Agsociation mekes a suggestion, previously advanced by
others, that Rule 45(d) be amended to permit the lssuance of
a subpoena before the giving of notice, which, it 1s claimed,
novw tips off a hostile,witness to remain beyond the reach of
the subpoena. The Committee congldered this proposal at the
January 1945 meeting and rejected it.
’ THE CHAIRMAN: We have some pecullar language here.
It doesn't say that the subpoena shall be isgued only on proof
of service and notice. It says proof of service of the notice
constitutes sufficlent notification to the clerk. It doesn't
say that is the exclusive authorlzation, that something else
can't do 1t. That is without any order by the court.

JUDGE DOBIE: Without any order by the court.

THE‘GHAIRMAN: The judge could direct a subpoena to
be issued before the notlce was served, i1f he wanted to.

PROFESSOR SUNDERLAND: We have been basing some of
those rules of procedure on the commencement of the sult. in
order to get a definlte point from which to count. In the casel
of multiple parties, 1f you have got to walt to:get5yqur sub—
poena until you serve all your multiple parties,-ypﬁ;are going
greatly to slow up the procedure. Frequently you can't get a
witness at all. He can get away from you if you have to make
service on all your parties. I wonder whether (a) (1) should

not read, "Proof of commencement of the action constltutes
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sufficient authorizat;en", so you could get out your subpoena
and{hold your witness as soon as you commence your‘actioh.
You don't have to wait until you have made action on all the
other parties. : :

JUDGE DOBIE: Does 30(a) require you to serve all
parties? R o

PROFESSOR SUNDERLAND: Yes,

THE CHAIRMAN: Certainly I should think the rule
should not heed‘ehangéfbeéauge 1t already permits the judge
to issue an order torpermit issuance of a subpoena before the
service of the notice of taking deposition. That is one way
of solving 1t. The other is youﬁ proposal to change the word-
ing. o _ | _

PROFESSOR SUNDERLAND: I don't see why 1t would not
be all right just to permiﬁ’ééunting from commencement. Why -
put another period of walting after that? ‘

THE CHAIRMAN: All the 1awyers»have a right to get a
subpoena issued any time they ask for,it,'anyway, without any
showlng of necessity for 1t or anything of that kind. It 1s
Just a formal act. , ’ |

‘PROFESSOR'SUNDERLAND: You have to show the clerk
before‘you get the subpoena. = |

THE CHAIRMAN: VThét'ycu have a lawsuit.

PROFESSOR SUNDERLAND: That you have done something.

It seems to me 1% is ernough to show you have commenced a suit.
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~where there is a really serious objection to that in many caseq.

JUDGE DOBIE: I wouwld consider the rule. The rule
merely says it is authorization for the issuance by the clerk.
It doesn't say anything about the‘Judge. Do yoﬁ mean in this
case that the judge must first issue an order for the subpoena?

JUDGE CLARK: No. |

JUDGE DOBIE: I think the judge can do it unless you
prohibit him, ' - '

MR, LEMANN: Where are your suggestions about chang-
ing the subpoena? I don't see anything on page 60 about 1t.
You said you had a ﬁumbef of suggestions on this point we are
talking about. ' ‘

JUDGE CLARK: Page 60, the lasgt paragraph.

JUDGE DOBIE: That the rule be amended to permit the
i1ssuance of a subpoena before the giving of notice. ,

MR, LEMANN: We considered this at the January 1945
meeting and rjected 1t, and I see in your supplemental memo-
randum &ou have another‘reference from the New York County
Lawyers' Assoclation.

THE CHAIRMAN: You see, we are chewing that rule up.
It 1en't a case of marring & clean rule by amendment. We are
chewing it up anyway. If 1%t 1s neeéssary to notify all“the'
adverse parties that yoﬁ are going to take a aepositién in

certaln instances before we slam a subpoena on him, I can see

' JUDGE DOBIE: The witness would get away.




STANDARD BUILDING

——
Si MADISON AVE,

LOG. 40 NO. MICHIGAN AVE.

NATIONAL PRESS B

Tue MASTER RESORTING COMPANY, Ic.
LAW STENOGRAPHY - CONVENTIONS « GENERAL REPORTING

CLEVELAND

NEW YORK

CHICAGO

WASHINGTON

393

experience, apparently,'but are just fears thatrit:might happen

tion for the issuance ... of subpoenas”.

MR, LEMANN: Tney haven't given anything that I can

see, excapt thése two comments, which are not based upon actuall

THE,G&AIRMAN: I don't know whether they are based
on actual experience or not. Maybe somebody has run into that

situat;en.

..

v PROFESSOR SUNDERLAND: Rule us(a) as at present reads
"Proof of service of a notice to take a deposition as provided |

in Rules 30(a) and 31(a) constitutes a sufflclent authoriza-

Rule 30(a) provides: "A party desiring to take the
deposition of any'pérson uponldrdl eiamination shall give
reasonagble notice in w:iting to every otﬁer party to the actior.

8o, 1if you observe 30, you_can‘t get a subpoena |
until you give notice to every party. |

MR. LEMANN: Can't you give that notice by malling,
and then Just make an affidavit that you have mailed 1t? FHow
hard is that? | o

PROFESSCR SUNDERLAND: Can you mail 1t before you
have gotten jurisdiction over those parties to have 1t effec-
tive? You haven't got any Jurlsdlcetion ovef them at all.

MR, LEMANN: Suppose you are going to take g_dgpesi~
tion 1mmediate1y, haven't you»put in a restrlction here, as
far as the plaintiff 1s‘concerned, that he can't do 1t without

leave of court?
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| the defendant, I don't suppose he has a lot of plaintiffs. Hé

 hold my witness.

PROFESSOR SUNDERLAND: Within the 20 days.
MR, LEMANN: That is right. The defendant wants to
take 1t immediately, so he puts 1t in the mail. Since he 1s

might have a lot of plaintiffs, but it wouldn't be very likely.
It seems to me to be ?ath@r a fine-spun difficulty.

PROFESSOR SUNDERLAND: Can he put a notice in the
mall and»have it effective before he hag any Jurisdiction over
those parties? 1 shouldnft think so.

MR, LEMANN: You mean over the wltness?

PROFESSOR SUNDERLAND: Over the defendahts.

MR. LEMANN: Who are you, the plaintiff or the
defendant?

. PROFESSOR SUNDERLAND: Suppose we have a dozen de-
fendants? I

MR, LEMANS: A1) right, you are the plaintiff. You
can't take any deposition for 20 days without an order ofithe
court, can you?

PROFESSCR SUNDERLAND: No, and I want %o get an
order of the court. o ' A

MR, LEMANNi A1l right, you go and gét an order.

PROFESSOR SUNDERLAND: I get an order.

MR, LEMANN: You have to serve it.

PROFESSOR SUNDERLAND: Now I need a subpoena to
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 You say, "Judge I am in a great rush now to get this."! You

MR. LEMANN: You get_aﬁ order of court to take the
deposition. The judge thinks you ought to have 1t before the

20 days are up even though ydu haven't served the summons.

have to go out there and get an order from the Judge to do 1it,
and he agrees that you should have 1%.

PROFESSOR SUNDERLAND: I get an order.

MR, LEMANN: I ﬁhink'whén you go out to get your
order it would be very easy, 1f you have a lot of defendants, to
mail a notice to all the defendants. You have to give thém a
1ittle notice to gét around there. I suppose you have %o glve
them forty-eight hours' notlce.

'PROFESSOR SUNDERLAND: I don't see how hls malling
the notice womld be effective. ‘

THE CHAIRMAN: It is the notice of taking of the
deposition that he 1is télking about. .'

MR, LEMANN: Yes. I understand you can giveyit by
mall., ' »

PROFESSOR SUNDERLAND: Maliling a notlce to a person
who never gets it is enough, do ydu think?

MR. LEMANN: What is your requirement about glving a
notice? '

| MR, DODGE: Page 6 of the old rules.

JUDGE DONWORTH: I don't belleve that service by

mail is legal unless the rules expressly provide for 1%, and
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| doing it right.

other party.

I don't recall any such provision.
| MR, DODGE: Yes, they do; Rule 5(b).
MR. LEMANN: I know I have done it. I thought I was

MR. DODGE: Service shall bé'made-by delivering a
copy or malling it. It is also provided there that wherever
notice is called for, notice need not be given to parties in
default for fallure %o appear. o

PROFESSOR SUNDERLAND: That wouldn't be this case
because we havén't gerved any summons on them. | ,

THE CHAIRMAN: "If it 1s served by méil, don't_yoh
have to give them longer notice? Where 1s that provision?

MR. HAMMOND: Rule 6(e), on page &.

MR, DODGE: Where some action 1s called for by the

THE OHAIRMAﬂﬁ _He has to give him 3 days' more notice
1f 1%t is mailed. ' | ’

MR. DODGE: If it calls for any action by him.

MR, LEMANN: You don't think that applies to notice
of deposition. I shouldn't think so. We have had nobody
come up and say that this thing has given trouble. Even 1f
mail notice is not suffiecient, it couid give trouble only
where you have plenty of defendants and you are unable to give
them all‘notiee in time. | , .

PROFESSOR SUNDERLAND: You see, herctofore we have




THE MASTER REPORTING COMPANY, Inc.

NATIONAL PRESS 8106.

STANDARD BUILDING

51 MADISON AVE,
NEW YORK

LAW STENOGRAPHY - CONVENTIONS - GENERAL REPORTING

540 NO. MICHIGAN AVE.

CLEVELAND

—T—

CHICAGO

WASHINGTON

397

‘had the time for taking depositions deferred until after Juris-

dlectlion has been obtalned over somé of the parties. We have

had that delay in our rule heretofore. Now we are getting rid

of that and are puttling on more speed.

MR, LEMANN: You have a Eoedgy limit.

PROFESSOR SUNDERLAND: Yes.

MR, LEMANN: That isn't so fast. , _

THE CHAIRMAN: I thought the trouble here was not
in the detail, the matter of service of numbers of parties
and all that, which may be a factor in 1t, but the naked fact
that you can't get a subpoena from the clerk to serve on a
witness uhtil you have notified the adverse party that you are
going to take the witness' testimony.

PROFESSOR SUNDERLAND: That 1s true.

THE CHAIRMAN: That 1s the point.

PROFESSOR SUNDERLAND: That is the point.

THE CHATRMAN: You have to meke service and notify
him, and you have to name the witness in your notice.

PROFESSOR SUNDERLAND: Yes. |

THE CHAIRMAN: Then you hop to the clerk's office.
The party knows you are going to take this fellow's testimony
1f you can get him, and he tips him off or let's him hop a
train or something. By the tiﬁg you have gone to the eierk's
office and have gotten your subpoena and have gotten 1% into

the hands of somebody for service, the fellow cannot. be found.
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That is the objection the bar associatians make. I don't see
any way of curing 1t. There is a question‘of whether or not
there is substan;;‘to 1t, whether or not 1t happens often
| enough to change the rule. .
PROFESSOR MOORE: Counsel could avoid that by serving
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notice by mail. As soon as he has served his notice by mail,
he makes an affidavit, takes 1t up to the clerk's office, and‘
that 1s proof of service of notlce.

THE CHAIRMAN: The fellow hasn't gotten the notice
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yet.

PROFESSOR MOORE: You have made service when you
mall 1t. |

MR. LEMANN:. You Just make an affidavit that you have
given 1t. I never have had any trouble getting 1t.

JUDGE DOBIE: That is proof of service.

‘MR. LEMANK: That is proof of service, and the clerk
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“that take care of the only really difficult situation?

, PROFESSOR CHERRY [Interposing]: No, I mean the pre-
clse difficulty that is involved here. You are talking about

the case where you have a man who 1s about to get away from you

THE CHAIRMAN: That is the point. You always have 1tl

PROFESSOR CHERRY: In the situation where you have to
apply to the court for the order to permit you to take the
deposition, he could also authorize the subpoena. Wouldn't

THE CHAIRMAN: No. It 1s a mistake to assume that
thig difficulty ariseS‘only in the first twenty days of the |
cage. It may happen six months after the sult started, and
the process 1is ser#ed, summons are served, and the answer is in.
Then you want to take a deposlition of a wltness and serve
notice on your adversary that you are going to take 1t, with
the name and everything. | ,

JUDGE DOBIE: They say the glving of the notice tips |
off the hostile witness, Bill.

THE CHAIRMAN: That is it.

JUDGE DOBIE: You don't have to glve notice to the
person. You can give notice to the parties to the cause, and
then get the subpoena for the witness?

THE CHAIRMAN; That is right.

JUDGE DOBIE: 8o, mailing the notice wouldn't neces-
sarily tip off the hostlle witness at all.

THE CHAIRMAN: Of course, it wouldn't necessarily,
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unless the hostile defendant tips him off.
' JUDGE DOBIE: I belleve, as Oherry says, we are rais-
ing a bugaboo here. B

PROFESSOR CHERRY: Ivthiﬂk'service by mall does the
trick, 1f that is the sltuation after the suilt had got going
and the 20 days had gone by.

MR. LEMANN: My point generally is that if we vere
writing the rules all over agaln, we might try to get another
form of expression, althoﬁgh I imagine thls also was taken from
gsome other code. Now that wejare undertaking to make only
important changes, I should not think that the mere suggestion
of two bar committees that this might happen would be Justlfi-
cation to make a further change, even though you are amending
the rule,otherwisé. | 7 |

JUDGE DOBIE: I move to leave 1t as 1t 1s.

THE GHAIRRAN: 'If there is no objection, 1t 1is agreed
t0. o |

JUDGE CLARK: That is all on that rule. The next
rule we had in order was Rule 50. We had somebedy‘who wanted
us to do something new on Rule 49. That is in our second
summary on page 20; That is a rule we haven't touched before.

Mr. Jones, of St. Louls, ‘urges that "if the jury cannot.agree

them under Rule 49(a), they should ... be permitted to 8o

state and then proceed to answer such of the other
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interrogatories on which they are able to agree on an answer

thereto".
SENATOR PEPPER: Where are you reading, Mr. Reporter?
| JUDGE QLARK;' Page 20 in the supplementary report,
this typewritten supplementary report.

JUDGE DOBIE: I think the answer is in the last line.
Certainly the judge could tell them. They say, "We can't
answer questions one and two," and the'Judge sayé}'“Go;ahaad
and answer three and four, then," if that will be determinativ
in the case. I don't see why yoé need to put anyth;ng 1nvther3
about that. | ‘ |

JUDGE CLARK: I don't see why it can't be dbne, His
suggestion, of coﬂrsé,_ié-that it was not done in~hisfcase.'.
He lost out. He had the case.

JUDGE DOBIE: The jury answered two in the affirma-
tive, disagreed on the third and were discpa:géd without
determining the fourth. I don't see why ﬁhe judge can't tell
them to answer the others. You don't need any rule for that,
ag I see it.l ' .

MR, DODGE: The trial julge made a misteke in mot
getting an answer to question four.

JUDGE DOBIE: . Certainly he did. dJones ought to have
sald to him, "Your Honor, if the Jury canft'answer.questions
two and three, they probably can answer four. Gét them %o

angwer 1t. BSend them back out again to confer."

ki
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at all,

¢ THE CHAIRMAN: It is a question of whether our rule

is so worded as to require answers on each of them or no answer

JUDGE DONWCRTH: What does the Reporter recommend?

JUDGE CLARK: We didn't recommend anything. We
thought it was probably covered. Dqﬁ'tﬂyou think,itkﬁduld be,
Judge Donworth? " |

JUDGE DONWORTH: I Wouldihave thought so, and yet as
long as the point has been ralsed, it is possible ﬁhat there='
should be something of that kind because I suppose 1t is
claimed that the jury have disagreed unless they have answered
gll of the questions, and perhaps the court could dispose of
the case without an answer %o those. It seems to me 1t might
be well to cover it. I don't know.

THE CHAIRMAN: If the dourt had said, "Gentlemen,
have you agreed on all the questions?" and they replied, "No,
we have agreed on three of them, but we can't agree on the
other,” I don't think there 1s any doubt in Rule 49 that the
court could have said, "Well, I will take your report on the
three and dlscharge youfand decide later what effect that 1s
going to have on the casa.“ I have.read that.ru1e over care-
fully, and there is no expliclt statement that the answer shall
be ﬁejecﬁed unless 1t‘covers eVEry.questiqn;submittéd; I
think the court could do that, and I think he ought tor&oﬁit,
The trouble with that lawyer was that he didn't ask the court
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to do 1it.

SENATOR PEPPER: In this case, as I understand 1%,
there were four interrogatories. The lawyer'in question would
" have won 1f any one of them had been answered in the negative.
Two were answered in the affirmative. That didn't help him.
On the third there was disagreement. That didn't help him,
And he folled to ask the cowt to ellcit an answer from the
jury to the fourth question, which they had never glven. That
is where he slipped up, I should think, because the rule clear-
1y says that "the court shall direct the Jury beth to make
written answers and to render a general verdiet." All he had
to do, héving directed them\to answer four 1n$erﬁogat0r1es
and they having answered only three, was to call on,them,te.
answer the fourth. , | v

THE CHAIRMAN: There is nothing in the rule that for-
bids a Judge from doing that. He ought to do 1%.

JUDGE DOBIE: I don't see why you need to rephrase
the rule to cover a situation like that. I know Mr. Jones.

He is a very well-known personal injury lawyer. o |

SENATOR PEPPER: Jones was asleep at the switch.

JUDGE DOBIE: Every time one lawyer has a case whioh
gives him a little trouble in any of the rules, he feels 1% 1s

a matter which should be corrected by amendment to the rules.
THE CHATRMAN: The Reporter agrees with me. It

would seem that under the rule now stated the court could
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have secured an answer.

JUDGE DOBIE: Of course 1% could.

THE CHAIRMAN: Let's pass on unlesgs there ls some
obJjectlon,

PROFESSOR SUNDERLAND: It is a common enough practice
in a number of states. I don't think any statute covers this
point,

JUDGE CLARK: On Rule 50(b) we have had various éem—
ments, Some people have approved it. Mr. Walter Armstrong
says, "The Committee has now furfher clarified and bettered
the practice ..." Mr. Armstrong does reiterate his claim of
need for more time. He usually ésks for . that or’sugg?gts |
that. He says that 10 days is 1nsufficient'time; Hé‘;dvocates
a period of 30 days. As we polnt out here, numerous state
proéedures have the same or shorter tiﬁe limits, as for mo-
tions for new trialg, and at the foot of our page 61 we refer
to various state statutes: 10 days, 6 days, 4 days, and so on.
I think we have considered thls before, so we suggest no-
change as to time. There are various other suggestions that
I want to go 1n$o, but on the time matter we suggest no change

MR. DODGE: Isn't 1t entirely possible for him %o
file his motlon in 10 days and then wait before arguing it
until he can get the trangeript? ‘

JUDGE CLARK: Oh, yes. -

MR. DODGE: It is the easiest kind of motion to file
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within 10 days.

JUDGE DONWORTH: What rule 1s that under?

JUDGE CLARK: Rule 50(b).

JUDGE DOBIE: Charlie, in the Hallgbut case we fol-
lowed your case and'direeted.gudgment for the defendant with-
out sending it back. I hope that goes to the Supreme Court
and they pass on 1it. _ “ ‘

_ JUDGE CLARK: 8hall I go on, then, 1f there 1s
nothing here? | - |

THE CHAIRMAN: Yes.

JUDGE CLARK: On the matter of formulation of wording
here, it 1s -interesting that some people still want the fictlon
retained. They think that it is safe, and one lawyer thinks
it 1s a good suggestion to the judge. _

SENATOR PEPPER: What 1s that they want retained?

JUDGE CLARK: The fietion that we used originally to
get away from the Slocum case.

‘ THE CHATRMAN: That the court will be deemed to have
reserved the question. I am nqt worrying aboutrthe‘safety
after all that has happened. If the Supreme Court adopts our
suggestion, wipes the fictlion éuﬁ, and takes a flatfooted ‘
position in this rule, I can't imagine 1t turning around the
next day and holding that what they did was unconstitutional

JUDGE CLABK: I think we have done all right on that.

I am going to come to some verbal suggestlons that
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are dealing with now,

out having made a motlon for a directed verdict at the close

the situation where the verdict of the jury is in favor of the

Mr. Youngquist has made, but before I come to that I think I
had better take up some gther suggestions.
- THE CHAIRMAN: Is 1t the supplemental report that you

JUDGE CLARK: Yes. The Chicago Bar Association re-
news the suggestion that a party should be permitted to move,
after verdict, for a judgment notwithstanding the verdict with-

of all the evidence. We polnt out that this was discussed be-
fore and rejected. :

THE CHAIRMAN: That sonw@_do a very, very fundamental
and wmmnomw.denmp am‘anmwﬁ get into congtitutional 4iffi-
culties there. , |

JUDGE CLARK: I will pass to the next suggestion on
the same page. They suggest that the rule should also cover

plaintiff.

THE CHAIRMAN: You are not reading from thls report,
are you? I can't find any such language. o

JUDGE CLARK: Rule 50, page 21.

wmw CHAIRMAN: I wmwm that before me.

JUDGE CLARK: H.ma.mmmw»sw.spds the long paragraph.
This 1s a»ws.memegz«o Rule 50, lines 50 to 73, pages 55 and wm
of the Second Draft. The owpommo Bar Assoclatlon suggests

that the rule should also cover the situatlon where the verdict
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verdict is granted. The Assoclation asserts that there is no

~appellate courts, but that, of course, may be too strong. We

1s'in favor of the plaintiff (or defendant) and a motion by the
defendant (or plaintiff) for judgment notwithstanding the

provision which will allow the losing party to make a motion
for a new trial upon which conditional actlion may be taken by
the court pending appeal from the Judgment n.o.v., and that the
party must either sqgk an outright new trial and abandon
appeal, or appeal from the Judgment n.o.v. énd abandon any ef-
forﬁ to seek a new trial. The Assoclatlion believes that the
losing party "should have the right to move conditionally for
a new trial or at least the rule should be so framed as to
give the appellate court power to consider the new trial ques-
tion on appeal from the Jjudgment, ﬁhere 1t is of the opinion
that there was no error in entering judgment ... notwithstandf
ing the verdict." |

We point out that this was also considered by us.
We ralse the question, which may not be important, that{tha
suggestion of the Association seems beyond the Committee's

province in so far as the suggestion relates to the power of

have done guite a little on the possibility.

MR. DODGE:. Isn't the plaintiff protected in a easeA
like that? If the Jjudge sets aslde the verdlct and enters hls
Judgment, doesn't that start the'runnlng of. the time for the
£iling of a motlon for new trial?
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everything, but it is likely not to happen very often. You

JUDGE CLARK: Of course, thls 1s a very narrow lssue.
I suppose there 1s the technical point that you haven't covered

‘move for a new trlal, and then I suppose thelr theory 1s that
if that 1s denled, your appeal is only,from.that.

JUDGE DOBIE: Don't you think thé appellate court
would have the power to send i1t back for a new trial where
motion for judgment ought not to have been granted and it ought
to be tried?

JUDGE OLARK: How would you then take advantage of the

original jury verdict in your favor? You see, the Jury verdict
was originally in your favor.
JUDGE DOBIE: And then set aside on the n.o.v.

78

JUDGE CLARK: Yes. Then what shall you do? If you
appeal directly from there, the claim is that you then limit
yourself to getting either the verdict of the jury or none at
all, that you don't then get a chance to clalm a new trial.
Then supposedly you have lost the chance to the claim that yeu‘
should hang on to your Jury verdlct.

‘MR, LEMANN: The plaintiff would ordinarily eppeal,
I should suppose. o

JUDGE CLARK: I should think that he would.

MR. LEMANN: The defendant hag a Judgment n.o.v.,
and the plaintiff has a'Jhry verdliet. I suppose'the plaintiff
would then appeal. When it gets to the upper court, the upper
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. for a new trial, as Judge Dobie suggests, without the plalntiff

court could conceivably afflirm the Judgment’n.o.v., in which
event the plaintiff would be out of business anyhow, or they
could say that the Jury verdict shall stand, which would give
the plaintiff all that he wants, or couldn't they send it back

having made an alternative motion?

SENATOR PEPPER: As I understood 1t, the case the
Aggoclation waS‘most worried aﬁout waS'the case of a losing
party who mekes a motion for & new trial upon which some condi-
tional action ls taken pendlhg the diapgsitién of an aggeal
from a judgment n.o.v. | | |

JUDGE CLARK: The suggestion is to provide a procedurg
for making a conditlbnal‘actlon, on the theory that there 1s
no such procedure now.

THE CHAIRMAN: When you say "losing party,” I can't
meke out from the'stateméht whether that refers to the one who
lost the verdict or who lost the motlon for Judgmentvnotwith—
standing the verdilct. ,

JUDGE DOBIE: The one who lost the motion n.o.v.

THE CHAIRMAN: It doesn't say so. Is it the party
who has 109t}the motion? ' '

JUDGE CLARK: -That is eorrect, o

JUﬁGE DOBIE: :I believe the appellate court would
have now in all those cases té send 1t_béck. If‘itahasn?t,

I am 1ike Charlie; I doubt that we have the right to give them
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any power. We can provide what should be done in the lower

to .be in the upper cours.

court, but we can't prescribe what the effect of that 1s going

THE CHAIRMAN: If-he takes an appeal and wins 1t---

JUDGE CLARK: If he takes an appeal and wins.

THE CHAIRMAN: ---he has his verdict. That is all
right. | ’ ' ;

JUDGE CLARK: That 1s the point they are making,
about the case ycu.put. ' _ | |

- MR. DODGE: Ien't there a gap there? Suppose the

plaintiff thinks he has made out & case to the jJury after the
verdict has been set aside and Judgment ordered. He has 10
days after that has been set aside in which to file a motion.
He says, "I think I have made out a case for the Jury as it
was and can win on appeal, but in any event I have this newly
discovered evidence," and he files a motion without walving
his appeal based on the newly discovered evidence. 1

SENATOR PEPPER: That‘is a motion for new trial.

MR. DODGE: Motion for new trial. Why shouldn't
that be held open until the motion for appeal is disposed of?

JUDGE CLARK: Do you think that on appeal, wilthout:
any provision, the appeliate court could now order a new trial?

MR. DODGE: Not on the ground ofrnewly,éiscovered
evidence, which was the basis for 1t. |

JUDGE DONWORTH: Of course, 1t is falrly compllcated,
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but we recognize that a judge has the right in his diseretion
to grant a new trial even though the evidence 1s conflicting,
if in his Judgment he thinks that & new trial 1s proper, andrwe
don't want to deprive the judge of that power. I don't mean to
imply that we are taking that away, but the general discretion-
ary pover of the Judge to grant a new trial should not be taken
away. Is there aﬁything in what I am saying, Mr.VReperter?

JUDGE CLARK: Yes, although I don't know that 1t is
quite falr to say that you are taking away anything. This is
all sort of adding to the powers in the first place. This 1s
a little place that isn't cdmpletely covered. That is about
the gist of 1t. '

MR. LEMANN: It would be a very unusual case, would
1t not? '

JUDGE CLARK: I should think i1t would be very unusualj

MR. LEMANN: A fellow has a case before the Jury,
and fhe Jury has bréught in a verdict. The Judge says, "Not-
withstanding that, I think the defendant is entitled to judg-
ment. I should not have iet the case go to the Jury to begin
with. So, I am going to give Judgment for the defendant.”

The plaintiff says, "I want to appeal, but I_ha%e
some new evidence. I think I had enough to begin with, but I
have some new evidenée, and if I can't make:th;s Jury verdiet |
stand, I want a new trial on that new evidence." ,l

The suggestion is that we haven't got that case

LY
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covered., Is that right, Mr. Dodge?

MR, DODGE: I understand that is the complaint.

MR, LEMANN: I suppose that would be not a very fre-
quent occurrence. ,

JUDGE CLARK: I don't suppose, Monte, that this idea
1s limited to a new trial for newly discovered evidence.

MR. LEMANN: No.

JUDGE CLARK: It could be a new trial for any kind.

JUDGE DOBIE: That is the stock case, a new trilal
for supervening grounds. v

PROFESSOR MOORE: It seems to me that 1s covered over
in 59(b). As soon as the Judge enters a judgment n.o.v. for
the defendant, the plaintiff can then move for & new trial with-
in 10 days. '

MR. LEMANN: But he wants to appeal. He doesn't
want to acquiesce. He wants to appeal. The point is that he
would rather appeal and stand on that jury verdict than to have
a new trial. He doesn't want a new trial unlegs he loses on
the appeal. The thought is that then he might be tqo‘late to
get it or couldn't get it. He says, "I think this case was
tried properly and that the Jury was right. Your Honor, yeu',
are wrong in giving a Jjudgment n.o.v., and I aﬂxgging'to appeal,
but I would like to keep a second string‘tohw'bow and ;,would |
like to say that if it should be held that, on the evidence
originally submitted to tﬁe Jjury, judgment properly should have
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been entered for the d.efendansv, then and in that event I want
a new trial.". '
" Rule 59 wouldn't cover that, would it, Mr. Moore?

PROFESSOR MOCRE: No. He would have to make a motion

for new trial ' |
MR, LEMANN: It would cover 1t all right if the plaln-

t1ff sald, "Well, Judge, I guess you are right on the case made
up to the jury, you are right that Judgment should go for the
defendant, but I want a new trial." He can do that. | Then it
the judge refused a new trial, I suppose he could appeal. He
would be appealing then, I guess, from the Judgment denying' a
new trial. ’ ,
PROFESSOR MOORE: He doesn'tkave anything to appeal
on. ' ' B

THE CHAIRMAN: He lost his verdiet, though.

MR. LEMANN: He has lost his verdict. That 1ls
theoretically possible. I think that this case might arise.

THE CHAIRMAN: I wonder how this ingenlous fellow
figured this all out. Did he have a case? -

MR, LEMANN: I think they just dlscuss these in Vvacuo
Just as we' do, as intellectual dlalecticism. You say we con-
sidered this once before and voted 1t down?

THE CHAIRMAN: Yes. .

MR. LEMANN: Maybe we can get some 1light.

MR, DODGE: Did we discuss this exact point? I don'y
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remember 1t.

Just slopped over it last time without thinking what it was.

did. I seem to remember the dilemma of one who wants to appeal

THE CHAIRMAN: It doesn't make any impression on my

mind as anything I have ever heard about before. Maybe we

JUDGE CLARK: I can't tell at the moment whether we

discussed it or not.

SENATOR PEPPER: I bave a strong impression that we

from the refusal to grant a new trial, confronted with the
consequences that will overtake him because he has ldst his
verdict. . : , ,
THE CHAIRMAN: That 1s & sltuation that has existed
ever gsince judgés'started“grantihg Judgments notwlithstanding
the verdict, isn't 1t? All these years have gone by, and no-
body has ever complained about that. I had verdicts dlrected
in my favor and against me fifty years ago and motions for
judgment made afterwards, and no question about this kind of
rigmarole ever arose. There never has been a day, as far as
we knoﬁ, that this motion for Judgment notﬁithstanding the
verdict might not produce this situation in the last hundred
years.-

DEAN MORGAN: That is right.

THE CHAIRMAN: So, we are faced now with the sugges-
tion that we cure an evil that has exlsted for é_hundred years,

and nobody has ever suffered from 1t as nearly as I can make
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the Chicago Bar Associstion Committee before, at our meeting in

with that, but that ien't this case. It is where the fellow

g

out.
JUDGE CLARK: I guess this came from a state rule.

When we had 1t before, 1t wasn't as extensive as now., It was

1945, "It 1s also suggested that consideration be gilven an
Illinoiéisﬁate,Supreme Court rule that when the appellate court
reverses a judgment n.o.v.,6 it shall have the power and shall be
required to determine the validlty of the ruling on the
alternative motion for a new trial." )

THE CHAIRMAN: That isn't thig case. That is the
familiar cage that Roberts' opinlon covered. We have dealt

who has lost his verdlct loses his motion for judgment. That
1s the case. Here 1t is the case where the fellow who won the
verdict loses the motion for judgment.

JUDGE CLARK: No. ’

DEAN MORGAN: The plaintiff wants it in the alterna-
tive, doesn't he? . ) |

' JUDGE CLARK: Yes. Thls is the Illinois State

Supreme Court rule that when the upper court reverses a Judg-
ment which has been granted n.o.v., it shall then go on and |
rule on the question of a new trial. »

MR. DODGE: That is on the defendant's motlon.

DEAN MORGAN: That 1s on the défendant‘s,metion<then.

JUDGE CLARK: Why not? That is this situation.
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confronted with thls, does he always have to make a condltional

right to do, don't you, Eddie?

DEAN MORGAN: But is the plaintiff going to make a
motion for new triel? Until he is sure that he has lost his

verdict, he doesn't want & motion for & new trial. When he 1é

motion for a new trial? _

MR. DODGE: Why can't he do that? It may well be a
hardship on the plaintiff if he can't say,  "Conditionally,
depending on the outdome of my appeal, I,as&'fop a new trial."

SENATOR PEPPER: That 1s what they want %o do.

MR. DODGE: That is what I think they ought to have a

DEAN MORGAN: I should think so.
ME. DODGE: The plaintiff is in a tough position.
JUDGE DONWORTH: I have a vague notion that I have

seen decisions where the trial court in granting the motion

non obstante has sald, "If this judgment that I am now,render—‘
ing for the defendant iéfreversed, then I grant a new trial.”

DEAN MORGAN: He can do that all right, Judge, but
suppose the plaintiff has not moved for a new trial, suppose
the court has kept out some evidence, suppose that 1f that
evidence had gone in, he might have had a case for the Jury,
and the j&dge grants Jjudgment notwithstanding.

MR. DODGE: lThe error in ruling on the:evidenge,woulm
be opened on the plaintiff's appeal. |

DEAN MORGAN: Yes. But if the plaintiff loses out
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think. I think they do take care of-that by a proper order.

on his appeal but has ground for a new trial, why shouldn't he

have & right to present 1% there?
JUDGE DONWORTH: The judge can take care of that, I

~ JUDGE CLARK: The appellate court, you mean?

JUDGE DONWORTH: The trial Jjudge. ‘

MR. DODGE: I don't see how the appellate court can
take care of that. |

THE CHAIRMAN: The time has gone by inour ruleg for
making motion on the ground of newly discovered evidence. When
the case gets back to the distriet court, you are in trouble
unless you have made it before 1t went up.

MR. DODGE: Of course, the plaintiff can walve hls
appeal and file an absolute motion for new trial. I think he
should have the right to insist on his appeal, but conditional-
1y to move for a nev trial,

DEAN MORGAN: He has to make his motlon for a new
trisl within 10 days.

MR. DODGE: Within 10 days after the Judgment 1s
entered. o |

DEAN MORGAN: Judgment notwithstanding, yes.

MR. LEMANN: Do you think 1t is clear that when you
get in the upper court the plaintiff could not say to the
appellate Judges, Wlthout having appealed or filéd a motion
below--I don't see how he could cross-appeal. The plaintiff




STANDARD BUILDING
CLEVELAND

THE MASTER REPORTING COMPANY, Inc.
LAW STENOGRAPHY - CONVENTIONS + GENERAL REPORTING 51 MADISON AVE.
NEW YORK

540 No. MICHIGAN AVE.
CHICAGO

NATIONAL PRESS BLDG.
WASHINGTON

418

would appeal. He would not be taking a eross-appeal because
the defendant has gotten the judgment. When he gets to the
court of appeals, the plaintiff's lawyer says to the court,

"I think this case properly went to the Jury, and I don't

think you ought to maintain this Judgment n.o.v.; but if you
should dispute me about that, I call your attention to the fact
that the record shows that I offered some evlidence that the
trial court erroneously excluded, and I think, Your Honors,

if you are going to agree with the trial Judge in his,judgment
n.o.v., you ought to take notice of the errér he committed in

excluding evidence and you ought to send the case back for

AY

—yrew trial and reverse the judgment below.”

The appellate court mlght say, “Ebu didnft say any-
thing to the trial court about that. You didn't ask for & new
trial." - | | |

You would reply, "I didn't ask for a new trial be-
cause I waé taking an appeal. I wanted to stand on my verdlct.
I wanted to preserve my verdict."

JUDGE DONWORTH: Couldn't the Reporter draw gome
elastic clauge? ' ' | a

DEAN MORGAN: The plaintiff is appealing here, is,he?

JUDGE DONWORTH: Could you not draw a clause to the
effect that the appellate court shall have the power to deal

- with a matter affecting the judgment or a motion for new trial

as may be in accordance with Justice, or something of that kindt ’
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JUDGE CLARK: You know, I think in general that would
be rather nice to do, but that 1s the thing we tried to avoid,
perhaps halfheartedly. We have avoided saying what an appel-

‘late court could do, on the ground that these wers district

court rules. You think we now should break over and give the
appellate court dlrect'advice, | .

MR. LEMANN? Don't you think the appellate court
would send the case back i1f there was a manifest error in
excluding evidence and would say, "We reverse the judgment
n.o.v. and send the case back for new trial because the trial
court committed some errors"?

 JUDGE CLABK: I should have thought that the appel-
late court would have power to do elther way.

DEAN MORGAN: Suppose you have newly discovered evi-
dence. - o

MR. LEMANN: Newly dlscovered evidence would be more
difficult. .

MR. DODGE: You remember that despite the exclusion,
wrongly, of evidence offered by the plaintiff, the Jury has
found for the plaintiff, and the only question before the
appellate court is whether upon the evldence that was intro-
duced that was & proper action by the trial court.

DEAN MORGAN: Yes, but 1f you already have assigned'
the other error, 1f that was what kept you from going to the
Jury, obviously you ocould q%aw that errdr had an effect upon
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dence 1s the thing that bothers me. Suppose 1t is newly dis-

the result that the triél court reached, sc it was a prejudicial

error. You could do that. However, the newly discovered evi-

covered evidence.

JUDGE DOBIE: You can't do that in the appellate
court. |

MR, LEMANN: You would file an affidavit in the
appellate court.

DEAN MORGAN: I don't think so.

MR. LEMANN: Do the books show that any case of this
sort has ever arisen, gentlement -

JUDGE CLARK: No. | |

MR. LEMANN: No case of this sort ever happened. No
pleintiff ever got out of luckvbéoause 6f this sad combination
of c;rcumstances.

THE CHAIRMAN: This situation was possible long be-
fore these rules Were adopted, under any system for a jJudgment
notwithstanding the verdict, from time immemérial, and I don't
remember having ever heard of a case of that kind before.

DEAN MORGAN: The English practilce hever had 1t, so
1t 1s from the time the state leglslatures began adopting
Judgment notwlthstanding the verd;ct, not from time immemorial.
Under the common law rule, you could ﬁot get Judgment notwlth-
standing the verdict, only on new trial. 8o, yoﬁ,didn't have

it in all those old cases.
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a brave dilstrict Jjudge who directs a verdict any more.

JUDGE CLARK: It would be a brave distriet Judge now
who would grant a judgment notwithstanding the verdlet. It is

THE CHAIRMAN: If a case like this ever arose with
this peculiar combination of circumstances and the fellow who
had the verdict origlnally in the dlstrict court lest 1t on a
motion for Judgment notwithstanding the verdict and at that
stage of the case; before teking his appeal, filed a motion for
new tfial on the ground of newly discovered evidence and made
1t conditional on hils nct‘winnihg his appealland asked the
Judge to lay it over until it was decided, if the Judge refused
to do that and would have nothing to do with it, and then if
the apéeal was taken to the circult court of appeals from the
Judgment that had been ordered notwlthstanding the verdlct, |
i1f the appeal was lost and he couldn't réinstate his Vérdict,
he could say to the circuit jJudges, "Here, I had this other
point, newly discovered evidence, and made a motion to grant
a new trial conditional upon my losing this appeal, and the
Judge wéuldn't rule on it, but it 1s obvious that equity and
Justice require that he do so."

| I have no doubt that the uPpér court would say, "We
will remand the case. We will affirm the judgment, subject to
consideration by the district court of the motlon that was made
for a new trial." ‘ | |

DEAN MORGAN: You are going to get that error in the
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| district court considers and denles the motlon for new trial

record, you think, assign an error on the refusal of the Judge
to pass upon the question? '

THE CHAIRMAN: ©Not an error. It isn't an error.

DEAN MORGAN: Then, what is 1t? '

THE CHAIRMAN: Simply show that B situation exists
where the upper court could see that 1t would be a miscarriage
of justice not to make an order like that. It is not an
appealable error, but it is a situatlon which gives the court
discretion elther to let the judgment stand or to grant a new
trial. I don't think there would be any difficulty about
that sort of situation if a fellow made that motion in the dis-
trict eourﬁ before he took hls appeal. If the dlstrict ;udge-
acted on it and accepted the idea, all well and good. If he
didn't and the appeal went haywire, the appellant could say,
"Iook at the fix I am in. I have a real ground for a new
trial. I lost my verdict. Instead of affirming the judgment
below, you should affirm it subject to the condltion that the

on the ground of newly discovered evidence;“

~ They would do it, beyond question, because you know
and I know of cases in the cirecuit court of appeals where some
sdggestion has been made to the circuit court, nothing in the
appeal record at all, sbout some newly discovered evidence
having come up, something of that kind that justice requires
a new trisl or consideration by the district court, and the
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‘might arise where the Judge does not let the case go to the

423
appellate court takes the bull by the horns and remands the
case for further action. I don't see why we need to---
MR. LEMANN: $Spell it out.
THE CHAIRMAN: ---to cumber up this rule with a very

intricate problem that i1t would require a half page to state.
MR. LEMANN: Might I ask you 1f the same problem

Jury but directs verdlet for the defendant at the close of all
the evidence? If I lose on that, I may want a new trial. The
same problem could arigse, couldn't it, in that situation
without having a n.o.v. Jjudgment?
THE CHAIRMAN: On newly discovered evidence.
DEAN MORGAN: Not except for newly discovered evi-
dence. That would be the only place.
| THE CHAIRMAN: He might on the ground that evidence
was wrongly excluded. |
DEAN MORGAN: You would have that in your record when
you appealed on the directed»verdict.
MR. LEMANN: You would have in the other case, too.
DEAN MORGAN: You wouldn't'en newly dlscovered evi-
dence.
- MR, LEMANN: At this juncture I am just asking,
can't this sémé'peint arige on a directed verdlet as well as
in ﬁhe sltuation of a Judgment’n.o.v,?

DEAN MORGAN: Oh, yes, we have had appeals on that
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very often where there was a dlrected verdlict and Judgment en
it. You have the agsignment of error in the directing of the
verdict and also in other things that are in the record. That

THE CHAIRMAN: OCould that happen exactly the same?

In the case you méntion,the fellow who is ﬁhe plaintiff never
d1d get a verdict, so he hasn't anything to hang on to, don't
you see? I think the difference between the case you clte and
this one 1s that the fellow who is in trouble, the plalntiff,
in the first cage did get the verdlct and he wants to reinstéte
1%, but in the case you speak of there never was a verdiet and
there is nothing to reinstate.

MR, DODGE: He would press his motlion first, obvious-
1y, and take his appeal up secondarily, but this other case is
different. o
JUDGE DONWORTH: May I read from matter that I have
written up here? I offer this with a good deal of diffidence.
Add to the rule the following:

"When in any such case there is a motion for a new
trial and also a motion for judgment n.o.v., the actlon of the
district court with respect to such motions, or either of them,
shall not impailr the powef-and right of an appellate courf to
which the case is carried to make such order in the premises
with respect to any of sald motlons as Justice,may require.”

THE CHAIRMAN: That ls the first time we have ever
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such order with respect to such motions as Justlce may require.

flatfootedly attempted to regulate the practice in the circult
court of appeals. We have done i1t by innuendo and subterfuge
by stating that it shall not be necessary for purposes'éf re-
view to make certain directives. '
JUDGE DONWORTH: I guarded agalnst thaf. I say that

this order'shall not prevent the appellate ceurtbfrom making

Well, I don't argue this. }

THE GHAIBMAN: What is your pleasure, gentlemen? Do
you want to try to dootor up this rule to cover this case?

JUDGE DOBIE: I move that we let 1t stand. I belleve
1t will occur only once in twenty-five years, and we can't
provide for everything. I am 1nciined to think that the appel-
late court will do what 1g right there. '

MR. DODGE: I don't think this 1s something that
ought to‘be left and not dealt with at all. I don't feel at
all confident that the question never has arisen. I shouldn't
feel that confidence unless there had been a thorough examina-
tion of the authoritles on that point. It 1s so obvious that
not only the plaintiff may not have failed to get some evidence
which he discovers shortly after the trial, but through 1naag
vertence or other excusable neglect he has falled to put in
something that would have carried him to the Jury, he éug@t
to be allowed to preserve the»right to ask the court for a new

trial, if he is wrong in his confldent hellef that he was
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| entitled to go to the jury as it gtood. If the mere filing of

'sary, ‘Perhaps there has been a long trilal, and the facts are

a motion to that effect is a walver of his appeal, that is very |

unJust, because you don't want another trial unless 1t 1s neces-

disﬁésed*ef.
| SENATOR PEPPER: That sounds to me like mighty good
sense. Suppose, 1in an appellate court hearing on an appeal by
the plalntiff from a judgment notwithstanding the verdict
entered agaihst him, the court on appeal thinks that the action
of the court below in entering the judgment notwithstanding the
verdict was erroneous and\reverses, then the plaintiff has the
verdlct again; but suppose they are of the opinion that really
what ought to happen is that there should be a new trial, they
are then, on account of the condition in the district court,
powerless to order a new trial. Isn't Judge Donworth right 1n
saying the thing to do 1s to put the record in the district
court in such shape that the appellate.court would be free to.
decide either upon the metion n.o.v. or to direct a new‘trial?

MR, DODGE: Not to dlrect a new trlal, but to send it
back. R | |

SENATOR PEPPER: Yes, to send 1t hack to the court °
below.

MR. DODGE: For action on that motion.

SENATOR PEPPER: To entertaln the motion.

THE CHAIRMAN: It all presupposes that the plaintiff
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"in the case we are dealing with gets the verdiet and loses on

‘motion for & new trial in the case conditional upon his not

the motion for Judgment notwlthstanding the verdiet. It all
presupposes that before he takes hils appeal, he will make the

succeeding, and I think he can do that anyway. Then the case
goes up, and he loses his sppeal. He can't reinstate his.
verdict, and then he yells'and says, "I made a motion for new
trial on newly discovered evidence to save my rights for an-
other trial conditional upon my losing this appeal, and it 1s
sti1ll pending in the district court, undlsposed of or wrongly
disposed of. You have the power to say whether there shall be
Judgment notwithstanding the verdict or a new trial. In your
discretion under the oiréumstances you may remand the éase
affirming the Jjudgment that was rendered below, but subject to
the right of the dlstrict Judge to entertaln and pass on this
motion for new trial on newiy discovered evidence, or finding
error and granting & new trial,"

MR, DODGE: Do you think our present rule permits
that? | | |

THE CHAIRMAN: I can't think of a circuit court or
any Jjudge on it that I see around here that would not take the
bull by the horns and‘sgy, “Wé wili do that. There ls this
motion down there. This men was put on the horns of a dilemma,
and he saved hls right as far as he could."

JUDGE DOBIE: There is nothing in our rules for him
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‘rules don't say specliflcally that you can't meke a conditional

Eg'make both those motlons, is there? _ ,
THE CHAIRMAN: The only motlon he makes below is a
motion for new trial conditional on losing hls appeal. Oyr

motion for new trial. They say you éan meke a motion for new
trial, ' | o
JUDGE DONWORTH: I had supposed that was unquestioned,

You can move for directed verdlet non obstante and, in the

alternative, 1f it 1s denled, for a new trial. ,

THE CHAIRMAN: Yes, it does that, but this isn't that
cage. You are not moving for a directed verdict. You got the
verdlet, and you lost 1% on a motion for Jgdgment for the other
fellow. You want to appeal. You think you can reverse that
order of jJudgment notwithstanding the verdiet and relnstate
your verdict, so you won't have to have a new trial.

JUDGE DONWORTH: That is true. |

THE CHATRMAN: You are thinking in the back of your
head, "Maybe I will lose on my appeal on the record, bu£ then
I can easily get a new trial on newly discdvered evidence, whici’
will make an entirely different case the next time in my favor,
1f I can only get it." He wonders how he can get 1t and take
an appeal. It may be that he ought to be required to demand a
new trial uncdnditionally and to forego his'right to appeal,
and not .play fast and loose, coming and goiné. We all seém

to think that maybe he ought to have the right to try to save
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think they do.

hie verdict on appeal and then get his motion for a new trial
considered if he 1s entitled to one.
SENATOR PEPPER: The virtue of your suggestion lies
in the conditional quality of the motion for the new trial.
THE CHAIRMAN: Yes. The only question in my mind is
whether the rules forbid his making such a motion. I don't

SENATOR PEPPER: That does seem to be the apprehen-
sion, doesn't it?

THE CHAIRMAN: That the rules forbid 1t.

SENATOR PEPPER: Thls bar assoclation or whoever 1t
is seems to see in the rule something inconsistent with the
common-gense course that you an& Mr. Dodge relate. |

THE CHAIRMAN: They seem to feel that a fellow could
not possibly make such a motion for new trial conditional on
the Judgment notwithstanding being set aside on appeal. I
g8till think there 1s nothing to forbid an appellate court from
injecting 1tself into the situation on that record, if such a
motion had been made, affirming the Judgment below, the Judg%
ment notwithstanding the verdict, but subject to or conditioned
on the right of the distriet court to consider and pass on the
motion for new trial.

DEAN MORGAN: But that motion, aeccording to our rules?
must be made within 10 days.::On newly discovered evidence 1t

can be made wlthin a year, cah'it not?‘
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'doesn't have the newly diseovered,evidenee within the 30 days.

MR. DODGE: 8ix months,
DEAN MORGAN: Any motion for new trial on the ground

of newly discovered evldence can be made wlthin a year, ecan't

THE CHAIRMAN: But the appeal has to be taken in 30
days. ’ ' " '
DEAN MORGAN: I am talking about & case where he

THE CHAIRMAN: He has to have 1t within 10 days in
order to make a motion. If he doesn't have the newly discovered
evidence until after he has taken hls appeal, there 1s no
point to this at all, because then he'can take hls appeal, and
if he sticks to 1t he probably--

DEAN MORGAN [Interposing]: Then it comes back, and
a judgment 1s entered after the appéal.

THE CHAIRMAN: It is one of those Judgments on which
relief can be grantéd to ‘him under 60(b) for newly discovered
evidence not discovered within the 10 days required by the
motioé rule. The fact that the Judgment was affirmed by the
appellate court--- | |

DEAN MORGAN: That doesn't make any difference.

THE CHAIRMAN: ---doesn't make any difference. That
would be my point of view. | '

DEAN MORGAN: I suppose that is true.

THE CHAIRMAN: Of course, the whole case that we are
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cause he is not confronted with this problem otherwise.

talking about ls a case where certainly within the 30 days

allowed for appeal the fellow discovers the new evidence, be-

DEAN MORGAN: If he discovered the mlsconduct of a
Juror, that wouldn't do him any good because the jury found in
hig favor.

SENATOR PEPPER: That won't cover it. What worries
me 1s that if the appellate court simply affirms the Judgment
of the court below entering Jjudgment notwithstanding the
verdict, unless there is sdmething more 1n the mandate of that
court to the dlgtrict court, the district eourt is then in the
position of having been asked to order a new trial affer a
Judgment has been entered. A motlon for new frial precedes the
entry of Judgment usually. :

DEAN MORGAN: Not under these rules.

SENATOR PEPPER: Doesn't it under our federal rules?

THE CHAIRMAN: The Judgment 1s entered forthwith on-
the verdict for an amount certain.

SENATOR PEPPER: Is it a very different position
where the court above has affirmed?

THE CHATRMAN: I think not.

SENATOR PEPPER: That 15 what was worrying me.

| THE CHAIRMAN: Take Rule 66, Suppose the new evi-
dence has not been discovered until after the appeal 1s taken,

maybe two or three months after. Of course, if that 13:30, we
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'Rule 60 would run from the date of the mandate confirming. I

THE CHAIRMAN: I should think not.

DEAN MORGAN: Suppose that a year elapses before the
affirming judgment comes down. You have no conditional motion
for a new trial then, and yeu'can't meke another one. You can
imagine all sorts of cases 1f you Just let your imaginatlon run.

THE CHAIRMAN: I should think the one-year period in

should think it ought to. _

DEAN MORGAN: You think the judgment would not be
final while 1t was on appeal?

THE CHAIRMAN: It says, "The motion shall be made
within a reasonable time, but in no case more than one year
after the judgment, order, or proceeding was entered or taken."
It might mean the date of its original entry, and it might
mean the date 1t was affirmed. '

MR, LEMANN: It would méan the original entry.

THE CHAIRMAN: I don't want to take any more of your
time on this. ' | ,

MR. LEMANN: Why not leave it to the Repofter to
draft a provision to'coverrit? | - |

| THE CHAIRMAN: Speaking of tampering with the rules,
there is not any more remote possibility in any consilderation
than that which we have here. ,

MR. LEMANN: I would agree with that last suggestlon.

On the other hand, if anybody thinks that the thing is very
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important, I think we ought to ask the Reporter first to draw
a gentence and see what 1t would look like. |

THE CHAIRMAN: Somebody ought to draw a clause and
recommend 1t and move it. That 1is the way to bring it up.

MR, DODGE: I socH@ mcmmmmd that one sentence could
be framed right at the end of the rule making 1t plain that
nothing in this rule shall prevent the vwmwbapww from filing a
conditional motion for & new trial if the judgment of the lower
court 1ls set aside, |

THE CHAIRMAN: That only fits the plaintiff's end of
it. How about the defendant? Suppose the defendant has won
the verdict, and the plaintiff comes along and gets Judgment
notwithstanding the verdict. You keep visualizing one fellow's
case, but 1t works both ways, as I understand 1%, doesn't 1%?7

DEAN MORGAN: That is right. Either one could get 1t

THE CHAIRMAN: ‘8o, your phrase won't work 1f you are
talking about the plaintiff. You have to describe 1t in terms
of the fellow who got the verdict, whether plaintiff or defend-
ant. |

MR, LEMANN: Just to get it up, I move that we leave
it as 1% stands on this point.

JUDGE DOBIE: I second that motion.

SENATOR wmwmmww Let's not vote that up merely be-
cause we haven't mad,ﬂwm.wpmvd wwwmmmowomw. If zﬂa Dodge
substituted "Nothing in these rules shall deprive a wm&nw
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againsgt whom an appeél from & motlion n.o.v. has been decided

from pressing a conditional motion for a new trial," it seems

rtd me it would be in pretty good shape, and I don't see why

that 1isn't safe.
THE CHATRMAN: Another way of doing it would be to

go back to your motion for new trial rule and to say, in addi-

'tion to what you have there, "A motion for new trial may also

be made--"

'SENATOR PEPPER: ‘Ypending an appeal'.

THE CHAIRMAN: "--by a person who has an appeal pend-
ing", deseribing the situation; "by a person>wh9 has had a
verdict in his favor set aside".

| JUDGE DONWORTH: Is there anything in thls? ”In-any

acfion where a motion for directed verdlet or for Judgment
n.o.v. is made, elther party may make in the district court a
conditional motion for new trial conditioned upon the action
of the trial court or an appellate court adverse to the party
making such 6ond1tional motion with respect thereto.”

THE CHAIRMAN: That comes closer to,it’than anything
I have heard yet.

JUDGE DONWORTH: Respectfully submitted!

THE GHAIBMAN#V'Wbuld that go on the motion for new
trial rule or in this section here?

JUDGE DONWORTH: That would be a matter of working

it out.
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tion with the motion for new trial.

SENATOR PEPPER: It is conformable with the Chair-

man's suggestlon that it be an addltional provision in connec-

JUDGE DONWORTH: I will hand this in in 1ts present
rough draft, if desired, fo utilize. It may be reworded, of
course, but I will read_iﬁ again o

[Judge Donworth reread the suggested provision.]

SENATOR PEPPER: I m&ve that the suggestion of Judge
Donworth be accepted in principle and referred to the Reporter
with the request that 1t be embodied elther in the rule now
under discusslon; Rule K0, or as an additlonal provision 1ln the
case of motions for new tfial.‘

DEAN MORGAN: I second the motion.

THE CHAIRMAN: 'Upoﬁ further reflection, I feel myself
that my’suggestiqn about puttihg it in the new trial provision
would be a mistake. It would fit in better and be more in-
telliglble if added to Rule 50. The Reporter can use hils Judg-
ment about submitting a minor revision.

SENATOR PEPPER: Surely.r ,

" MR. DODGE: I think it ought to be in Rﬁle 50, plain-
ly. We have a whole paragraph on that question there now.

THE CHAIRMAN: That 1s what I thought.

[The motion was put to a vote and carried, Judge
Dobie and Mr. Lemann dlssenting. ]

MR, LEMANN: - While we/are on this great dlfflculty
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have previougly voted down the suggestion we have just voted up.

mary statement beforehand. I don't think we discussed it in a

that the Chiecago Bar Assoclation suggests in this rule, the

Reporter says we ha#e voted this down before, too. He says we

DEAN MORGAN: We haven't ever considered this sug-
gestion,

MR. LEMANN: This was.anathertsuggestion, the one we
Just voted. J

DEAN MORGAN: I don't think we have ever consldered
thoroughly the one we Just voted on.

MR, LEMANN: I thought the Reporter thought we had.

JUDGE CLARK: I guess that is right. I had the sum-

meeting.

MR, LEMANN: Now they come in with a point which the
Reporter also says we have glven considerable thought to, that
you should be permitted to meke a motion for Judgment notwith-
standing the fact that you falled to move for directed verdlet.
They say we are trying to iron out all the technicallties.
A fellow might overlook moving for a directed verdlet, and that
ought not to preclude him from moving for judgment n.o.v.
They say:®

We are strongly of the opinion that the right of a
party to meﬁe to set aside the verdict and for entry of Jjudg-
ment notwithstanding the verdict should not be conditioned upon

hig having made a motion for directed verdict at the close of -
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‘possible. It appears to us that 1f the evidence 18 so insuffi-

all the evidence. It is concelved that the Advisory Committee
of the Supreme Court of the United States 1g making diligent
effort to eliminate from the rules as many technicallties as

cient that it will not sustain a verdict, relief upon that
ground should be avallable to the party against whom verdict is
rendered, lrrespective of whether he made a motion for dlrected
verdict prior to the submission of the case to the Jury. To
the extent possible, every opportunity should be afforded by
the rules to correct errors of the trial court in that court.”
THE CHAIRMAN: Monte, a fellow sits tight in court
and sees his adversary rest his case and go to the Jjury with a
technical hole in his evidence and says nothlng, and the
verdict goes for his adversary. Then, after the Jury 1g dis-
charged, he comes in and moves for a Jjudgment notwithstanding
the verdict on adeount of this hole in the evidence.. If he
had made his motion for directed verdict before the Jury was
discharged, he would have been bound to disclose to the court
what the defeet in the proof was, and 1t wouli have beenveor—
rected immedlately. This is jdst a trap for an unwary fellow
to get caught. He makes a slip, forgets some item of proof in
his case, and the fellow on the other side sits tight and says
nothing. He gets his verdiet all right, but the next day he 1g
faced with a motion for judgment notwithstanding the verdict,

which is well founded.
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is giving a judgmént by court decision in a Jjury case where you

“haven't had--

DEAN MORGAN: But all he would get is a new trial,
because the court won't grant judgment n.o.v. on that.

THE CHAIRMAN: Maybe you are right.

DEAN MORGAN: That is what they all say.

THE CHAIRMAN: Why tamper with the Slocum case and
the Redmaﬁ case? | ‘ ,

DEAN MORGAN: You can get a new trial on Just that
trap. I have-two cases in mind where that was done.

JUDGE DONWORTH: Did they get a new.trial?

THE CHAIRMAN: I agree to your point. I am ralsing
another one now, and that is the question of whether you come
under the Slocum and Redman cases 1f you even'gg to the trouble
of making & motion for directed verdict. | |

DEAN MORGAN: That may be going further. Yes, I see.
They may very well knock us on that. B '

THE CHAIRMAN: That is something new entirely. That

DEAN MORGAN [ Interposing]: That is right. You have
that Slocum case. - :

MR. LEMANN: That may be the answer.

DEAN MORGAN: I guess we had better make haste slowly
on this ené; '

THE CHAIRMAN: ‘We have thrown that overboard anyway.

DEAN MORGAN: I know, but you don't throw over the
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fiction in the Redman case. |

THE CHAIRMAN: Is there anything more under 507

JUDGE CLARK: ¥Yés, if you will turn to page 63 of the
original summary. At the top of the page Mr. Longsdorf ralses
some questioh about using the words "reversal on appeal', and
so on, on the ground that i1t is a "dangerous venture into

appellate jurisdiction". I am going to pass that unless there

 1s some question and go down to Mr. Youngquist's suggestions.

Mr. Youngquist's first suggestion is to omit the
words "ag an alternative". I think we should retain those.
They may noq be absolutely necessaty, but I think that théy
are descriptive. We have considered that before.

THE CHAIRMAN: I think that the state .statutes say
"A motion for new trial in the alternative may be Joined with
a motlon for judgment." I think your verbiage is all right.

JUDGE CLARK: The original rule, line 32, said "in
the alternative®. B

In line 53 Mr. Youngqulst suggests substituting

"pefuse" for "decline®. I don't care about that.

DEAN MORGAN: Will you tell me what 1s the difference
THE CHAIRMAN: No.
JUDGE CLARK: I don't know.

DEAN MORGAN: If you don't know, does Youngqulist know

JUDGE CLARK: Presumebly.

4




STANDARD BUILDING
CLEVELAND

THE MASTER REPORTING COMPANY, inc.
LAW STENOGRAPHY - CONVENTIONS + GENERAL REPORTING 51 MADISON AVE,
NEW YORK

540 NO, MICHIGAN AVE.
CHICAGO

NATIONAL PRESS BLDG.
WASHINGTON

THE CHAIRMAN: Line 53 on page 55 of our printed pre-

liminary draft. There is nothing in that.

JUDGE CLARK: 1In lines 54 to 55, he suggests substi-
tuting "ordering that it be grénted or that it be denied" for
the proposed words "determining whether 1t should be granted".
We do not recommend this change. If it were made, the word
"conditionally" would have to precede the word "ordering".

If you have gotten past that, then we come to one of
which we approve. - |

THE CHAIRMAN: Which is. that?

JUDGE CLARK: That 1s the last one, which begins at
the bottom of the'page. It is Just a change in wofding.

DEAN MORGAN: He switched a pgraSe so that you don't

split your verb.

JUDGE CLARK: "In case the district court has refused

to rule upon the motion for a new trlal when»granting the mo-
tion for judgment and the Judgment 1s reversed on appeal, the
dligtrict court shall then dispose", and so on.

DEAN MORGAN: I think that reads more smedthly. |

THE CHAIRMAN: I have a note here in pencil, in my
own handwriting, and I don't know what it means. "Use the
word 'refrain' from ruling upon a motion." Is there anything
in 1t? I can't remember now why I did _;t."

JUDGE CLARK: Maybe that was a substitute for "de-

cline" or "refuse'.
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-does nothing at all, you can't say that he declines, but he

THE CHAIRMAN: I think it was. I dldn't like "refuse']
any better than "decline', and I thought "refrain" covered both
refusal and just‘an 1gnofing of the actioﬁ, no action at all.

JUDGE DOBIE: He does nothing at all. He refralns,
but he doesn't decline. | -

THE CHAIRMAN: But he refrains from granting if he
makes an order. N

JUDGE DOBIE: ‘'refrain" is a broader word. If he

does refraln from passling.

THE CHAIRMAN: That is why I thought "refrain” Wbuld
be better than "decline" or "refuse'. - ;

JUDGE DOBIE: I am inclined to think that is better.

THE GHAIEMAN: ‘That is what struck me as I Jotted it
down in pencil at the bottom of the page. DQ you think that is
worth while? I am glad to be told what I had in mind. "If
the dlstrict court, when granting the motion for Judgment re-
frains from ruling upon the motion for a new trial’.

JUDGE CLABK: Shouldn't that be also madérln line 53,
too? The Word‘“decliﬁe“”isvused there. |

JUDGE DOBIE: I think it ought to be uniform. I
second that. ' '

JUDGE CLARK: I think 1t is all right. I suggest
that "refrain from ruling" be used in 53 and also that the
provision at the end be modified, line 69, but taking the rest
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of Mr. Youngquist's suggestion as to 68 to 73 involving the
feversal of the clauses. _

JUDGE DOBIE: "In case the distriet court has re-
frained from ruling upon the motion for a new trial when
granting the motion for Jjudgment and the Judgment is reversed
on appeal, the district court shall then dispose".

JUDGE CLARK: That would be it.

JUDGE DOBIE: I make that motion to bring it before
the house. _ _ o ,

MR. DODGE: What do you substitute for "decline to
rule"? ' | o
THE CHAIRMAN: "refrain from rulihg“. ,
SENATOR“PEPPER:V‘”resists_the temptation to rule",
THE CHAIRMAN: That is true, too.

[ The motion was put to & vote and carried.]
THE CHAIRMAN: What are we up to? Rule 527 There 1is
nothing on 51, is there? N :

JUDGE CLARK: No. They are still against having
findingé. It is sald to be a relic of stage coach days. A
man writing in the American Bar Assoclation Journal says that.
The Chicago Bar Association and others object. I don't really
think there ls anything new here. ' '

THE CHAIRMAN: We threshed that all out at the last
two meetings. We have been uﬁanimous on this thing almost as

1t stands,
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JUDGE DOBIE: He can ﬁut them in the opinion.
JUDGE CLARK: There is a géntleman from Boston who

wants to substitute "prims facie" for "clearly erroneous". He

wrote at some length, eiting a statute in Massachugetts on that.
I don't know whether he is doing any more than submitting 1t
to Mr. Grinnell's Massachusetts Quarterly or what. He had
submitted 1t. - |
| JUDGE DOBIE: "elearly erroneous" 1is a stockfphrase.
I think we should leave it. It 1s & term of art, don't you
think? '

THE CHAIRMAN: It is taken from a long serles of
Supreme Court decisions. .

JUDGE DOBIE: That is why I think you had better
leave 1it. o ' '

| JUDGE CLARK: As a matter of fact, I was a 1little sury

prised. Thls gentleman wrote a long artiqie in the Boston
Unlversity Law Review.and eriticized various things that I and
others have written. I thought he was golng to make a startling
change. Then he came out with only this change to make 1t

"orima facie". That wouldn't have any effect on the actual

decisions. .
. MR. DODGE: He cited a six-page statute which didn't
geem to bear on your question at all.

DEAN MORGAN: What does anybody mean by prima facle

evidence, anyhow? That is what I would like to know.
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MR. DODGE: Has this rule caused any trouble with
the district Judges? Have they ralsed any points about 1t?

THE GHAIRMAN: They kick about having to make findingg.

JUDGE DOBIE: A lot of them have kicked about that.
They have said that if they have an opinion, it wasn't neces-
sary to have findings,\too, Frﬁnk Caffey was very strong on
that. o N

JUDGE CLARK: The district judges don't like 1t. I
think they 1like our modification. Our modificatlion seems to
give them a 1ittle help. It doesn't go és far as they would
like to go, but we dé gay that they can put their findings in
their opinion. ‘ | _ v
JUDGE DOBIE: And need not deslgnate them as such.

JUDGE CLARK: Yes. They think that 1s helpful.

DEAN MORGAN: The district judges in'éome parts of
the country where they h&#e been used to make findings think
it 18 all right, and the lawyers think 1t 1s all right, don't
they? , '

THE CHAIRMAN: Oh, yes.

DEAN MORGAN: New York doesn't like 1t because they
have not been making findings invthe federal court, have they?

JUDGE CLARK: Yes. Under the Conformity Act they
had a whole lot}ofistate rules”ébout findings. We have a bad
gystem in New York. -

MR, LEMANN:VVThis language, "may be incorporated as -
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a part of the opinion", in line 19, made me wonder if 1t was
a very happy expression where the'findings and conclusions are
in the opinion. I usually use the expression, "incorporated
herein and made a part hereof", when I am talking about some-
thing that is not in the first document but which will sppear
by reference.

JUDGE DOBIE: You think "included" 1s better?

MR. LEMANN: The other document is "incorporated
herein and made & part hereof by reference". I wonder 1if that
is a very happy expression when what you are really talking
about 1s that you can glean the trilal Jjudge's findings and
conclusions from the opinion. That is what you really mean.

DEAN MORGAN: May be made a part of the opinion.

THE CHAIRMAN: You mean 1%t 1s not necessary to sepa-

rate them and label them as findings of fact and stick them in

the opinion, but they may beVScrambleﬁ with the opinlon.

MR. LEMANN: I understood that was what some of the
cases had held, that the opinion might stand as findings and
conclusions. I think there are a number of cases so holding.
If you read the opinion, you can see very clearly what the
trial Judge found és the facts and as the law. He doesn't
have to say stylistically, "I make the following findings of
fact: 1, 2; 3, and 4. " '

THE CHAIRMAN: How would you suggest that this be
worded so as to avoid the conclusion that he has to be
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| Coal Co. case, where they were clear, but they wanted that sent

back because there were no formal findings of fact. I wrote

‘tute for findings. I would be perfectly willing to do it, but

stylistie about 1t? "If an opinion or memorandum of decision
1s filed, the findings of fact and conclusions of law",

MR, LEMANN: ‘“mey appear from the opinion or memo-
randum," "It will be sufficient, if an opinion or memorandum
of declsion is filed, that the findings of fact and conclusions
of law appear from a reading of the opinion or memorandum,” |

MR. DODGE: How aboutvmf, Morgan's suggestion, "may
be made a part of"? ’ '

DEAN MORGAN: "may be made as a part of".

MR. LEMANN:. That still might be open to the point
that you have to 1abelftpem as1sueh, and I understood we were
sanctionihg the practice that you don't have to label them as
such. | v

JUDGE DOBIE: We held the other way in that Carter

the opinion in that case.
JUDGE CLARK: I don't know that we have often gone

so far as to say that a mere opinion alone would be & substi-

that is a thing that we have rather balked at so far, on the
theory that the Supreme Court hasn't gone that far. Ve haver
been creeping upyon it. We can try it diréctly. Another
expression might be "shall be embodied in". '

MR, LEMANN: That would be bettér, perhaps. Ygu have
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used the word "incorporated", which means "embodied in".,

THE CHAIRMAN: "If an opinion or memorandum of de-
cision is filed, it may contain the findings of fact and con-
clusions of law."

MR, LEMANN: To make it plain that this is what we
want to permit, I would say to change lines 17 to 20 to read
as follows: "If an opinion or memorandum of declsion is filed,
it 1s sufficient that the findings of fact and conclusions of
law appear therefrom" or "therein."

JUDGE CLARK: I think that is a good idea, but I
really think that is going somewhat further than we have gone
here. If we do it openly and avowedly, maybe 1t 13,Q.K.,

THE CHAIRMAN: Is 1%t your interpretation of the
draft now that if you use this method of putting the findings

~of fact and conclusions of law in the opinion, you have got to

gtate formally in your opinion, "I find the facts to be so, and
my conclusigns of law are thus and so," or can the court's
discusgion of the law and his opinion on the facts all be woven
together? Which do you mean?

JUDGE CLARK: I had supposed technically 1t was the
former. I use the word "technically" because I think perhaps
we had a liittle hcpe_ghaﬁ nobody would kick 1£‘1t were only
the latter, but 1 you were really_fol;owing the rule, you
were still doing the former.

THE CHAIRMAN: That is -nq advantage over what our
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present rule is. If you have to draw formal findings of fact
and conclusions of law in writing the opinion, embodying the
findings of fact and conclusions of law doesn't relieve the
Judge a bit,

JUDGE DOBIE: I think the rule ought to be very
generous, if'you"can'get;rid of that technical term. You
don't have to label them, "This 1s a finding of fact," and
“This i1s a conclusion of léw,“‘but the appellate court reading
the memorandum opinion can glean from that the essential £ind-
ings of fact and conclusions of law, and that certainly ought
to be enough. I am satisfied that is what the district Judges
want. '

DEAN MORGAN: Isn't that going back to the old prac-
tice? Didn't they always have to have that much?

JUDGE CLARK: I was just<going to .say, - you under-
stand I would be glad to get rid of the findings, but as I

understand the Interstate Circuit case, which 1s the one they

balked on, at about 301 U.8., 1t was Just a case of an
opinion contéining what could be gleaned as findings, and they
sald 1t was insufficient.

MR. LEMANN: What do these cases say? We ought %o
look at the cases that fou have cited on page 59.

SENATOR PEPPER: I have seen a good many opinlons
which were g0 skillfully written that you could not tell Just

what the conclusions of fact were upon which the court was
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| was sick, in very bad shape, and the proctor for the libelant

They Just take 1t for granted. They haven't made any kieck
about this proposal to embody them in the opinlon.

JUDGE DOBIE: Some of them asre very elaborate. I
know that in one patent case there were seventy-nine. In fhat

Proctor & Gamble case there was a flock of them, you may re-

member, General. We had an admiralty case in which the'judge

who won before him drew these findings, which were very
exhaustive and very binding. The Judge Just signed them with-
out a word. He never would have done that in an opinion.

JUDGE CLARK: Of course, we get that right along.

We get these long findings that the lawyers have drawn up.

JUDGE DOBIE: A 1ot of 1t 1s nonessential.

DEAN MORGAN: Of course, the findings really ought
to cover only the ultimate facts. They ought'not to cover
evidence. - ‘ |

JUDGE DOBIE: Charlie, in your oircuit do the lawyers
usually draw them, or do the Judges?

, JUDGE CLARK: Yes. Of course, we have complained
rather strongly about 1t. Some district Judges work hard now,
and occasionaly they do their own. Judge Leibell, for example,
works very.consistently. _ ‘ )

JUDGE DOBIE: I know that in one césé you criticized
the practice of having the lawyers draw them and the judge

just approve them.
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JUDGE CLARK: I know. Now we have given a chance for
the opposing lawyer to object to the findings as belng nothing
but the lawyer's argument. We h&dfone we were struggling with
the other day where Judge Knox Just took the lawyer's state-
ments,

JUDGE DOBIE: Sometimes the district judges have
asked me what is the difference between findinés of fact and
conclusions of law.. Iﬁ does impose a heavy burden to deflne
the line betweeh them. I think if they have the stuffrln the
opinion, that is all you need.

» MR. LEMANN: My only real point was to make it plain
vhat we mean by this language. If you use the word "incor- |
porated", as he does in the rule and in the note, I would say
that 1n ordinary language that word "incorporated" would simply
mean that you include. “ 5

THE CHAIRMAN: You scramble them.

MR, LEMANN: No. I would have said--

THE GHAIHMAN [Interposing]: You agree with the
Reporter, then, that all he has done, instead of having a
separate doocument, 1s to have the findings and conclusions
stuck in bodily as a section of the oplnlon.

MR. LEMANN: Which means nothing, 1f that is all he
has done, you see, and yet, taking the English language as I
understand it, I would say thét that is all he has done, and,
that is nothing. If he meant to go beyond that, I think the
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language 1s not clear. , o v

DEAN MORGAN: What does "incorporated" mean? It
means made & part of the body of what you are talking about.

MR. DODGE: The words are not "incorporated by refer-
ence", but "incorporated”. |

DEAN MORGAN: ‘ii you are talking about incorporation
by reference, what 6093(“by reference" mean? Why do you put
"oy reference" in? ) " |

JUDGE DOBIE: That is a separate document, too.

DEAN MORGAN: It doesn't mean that he has to label
them as findings of fact or conclusions of law. If he gives an
opinion in which he has the findings of fact and conclusions of
law set out, it doesnif make“any difference whether they are
set out ;n ordinary manner of not.

| MR. LEMANN: You don't think if you had Just a change
in verbiage 1t would make 1t any plainer?

Mﬁ. DODGE: Read 1%t again. The way you had 1%, I
thought 1t wag very good. ' ‘

SENATOR PEPPER: If that is true, I think 1t should
appear, instead of as a separate statement at the end of the
rule, embodled in the first sentence of (a): '"the court,
elther in a separate document or 1ln the course of a memorandum
opinion, shall find the facts specially‘and,state‘saparately
its conclusions of law thereon'. '

DEAN MORGAN: That is all right, yes.




CLEVELAND

STANDARm“

51 MADISON AVE.
NEwW YORK

STENOGRAPHY - CONVENTIONS + GENERAL REPORTING

A

THE MASTER REPORTING COMPANY, Inc,

540 NO. MICHIGAN AVE.
CHICAGO,

NATIONAL PRESS BLDG.
WASHINGTON

SENATOR PEPPER: All that would mean would be simply
that you didn't have to have a separate document, but an
opinion might be made to serve the same purpose 1f the findings
were speciflcally stated.l

JUDGE CLARK: You may recall that I tried to get you
to adopt, and you did temporarily, a requirement that the find-
ings must be made with the opinlon. |

SENATOR PEPPER: Yes. ,

JUDGE CLARK: I still think that 1s a good idea.
There were‘eértain’judges who protested rather strongly, and
we have decided it was perhaps a little too hard to try to make
them do it. That would get rid of this business of taklng the
lawyer's statenment.

THE CHAIRMAN: What would you llke?

~ BENATOR PEPPER: ' Just to bring it up, I will move
that,in lieu of the matter in italics oﬁ page 59 of the pam-
phlet, (a) be so modified that it will read: |

‘"In all actlons tried upon the facts without a Jury,

or with an advisory jury, the court, either in a separate docu-
ment or in the course of a memorandum opinion, shall find the.
facts spec;ally and state separately 1lts coﬁclus;ons of law
thereon'. |

JUDGE DOBIE: I don't like that word "separately".

DEAN MORGAN: Leave out "separately". 5

MR. LEMANN: I will offer as a substitute that lines
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17 to 20 be changed to read as follows:
#If an opinion or memorandum of decision is filed,
1t will be sufficient if the findings of fact and conclusions
of law appear from a reading of the opinion or memorandum,”
SENATOR PEPPER: I wilthdraw my motion.
JUDGE DOBIE: ”appéar upon a reading' or "as a part"?
MR. LEMANN: ‘"appear therein." That is what I think
we mean to do. : -
JUDGE DOBIE: I will second that.
JUDGE CLARK: I am certainly willing to do it. I

think that that is against the Interstate Circult case, which I
think is all right. Judge Caffey foams at the mouth at the
thought of that case. ‘

MR. LEMANN: Ig that cited in your note here?

JUDGE CLARKP? I think we kept very. quiet about 1t.

THE CHAIRMAN: This is what we think ought to be
done, and 1f anybody kicks about 1t, except the Bupreme Court
of the United States (1f they don't llke 1%, they can stlck
to the present system), that is all right with us.

"DEAN MORGAN: I still think you want the dlstrict
Judge to do a job, and to do a Job right he ought to make
geparate findings of fact and conclusibns of law.

THE CHAIRMAN: I have felt that all along.

DEAN MORGAN: Otherwise, he acts Just on a hunch like
a Jury, and then when he comes to draw his findings he tries to
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draft is up for action.

make them conform teo hls hunch.

THE CHAIRMAN: This system has worked well for‘three-
quarters of a century. ' |

JUDGE DOBIE: Mr. Lemann's motlon 1s before us. I
second it. . , A

THE CHAIRMAN: Did we pass that motion? Mr, Lemann's

[ The motion was put to a vote and carried.]

SENATOR PEPPER: That 1s all right with the Reporter,
isn't it7

, JUDGE CLARK: Yes, I think so. We ought to face the

fact that we are making the difference, but I think 1t 1s all
right.

DEAN MORGAN: . I want to vote "No" on that last one.

SENATOR PEPPER: I notice from the memorandum of the
Reporter, he says that while he is sympathetlc, he doesn't
indulge in any active suggestion. '

JUDGE CLARK: That is right. Mr. Lemann has indulged
in the active suggestion. '

THE CHAIRMAN: Are we up %o 537

JUDGE CLARK: On 53(c) we have Mr. Tower, a gentleman
from Milwaukee, a very nice fellow and very persistent, who
thinks we can do something for the patent bar people. He .
represents the patent group, and they are hoping to simplify

the law of infringement somewhat, which of course is a very
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desirable thiﬁé. He proposes an amendment to 53(c). He has
other ideas in mind, but the other ideas are mainly by statute.
He proposes the following amendment to 53(e):

"A master to whom is referred an accounting to
determine profits or damages in an action fortinfringement of
a patent shall not extend the accounting to any act of in-
fringement that the court has not determined shall be included
in the accounting."

Mr. Tower states that under the present procedure
(citing cases) a master is not obligated to limlt the account-
ing to the devices which the court found to be an infringement,
but may extend the accounting to new devices which the court
did not consider.l This, he says, results in prolonging the
proceedings and increasing expenses.

THE CHAIRMAN: I don't believe that. I won't until
I read the cases. ' | '

DEAN MORGAN: I don't either. If I were judge, he
certainly would not get pay for time he spent on that.

JUDGE DOBIE: I thought he always had to keep within
the reference. I never heard of that practice, Charlle, did
you?

THE CHAIRMAN: I don't belleve there is a line of
cases that does that sort of thing.

- JUDGE DOBIE: Of course, there are a lot of cases
that show how far he should go and what he should consider.




STANDARD BUILDING
CLEVELAND

k\\\sx MADISON AVE,

RTING

THE MASTER REPORTING COMPANY, |
LAW STENOGRAPHY - CONVENTIONS + GENERAL REPO

540 NO. MICHIGAN AVE,
CHICAGO

NATIONAL PRESS BLDG,
WASHINGTON

|

Lsg

4

NEW YORK

‘We had that in the Coca Cola case, but that i1s a different one.

JUDGE CLARK: He is very persistent.

THE CHAIRMAN: 'Who_has‘read the cases? Who will
verify the fact that after Judgment on the merits has been
entered in a patent case, and claims so-and-so are infringed by
certain devices, on which there is to be an accounting, the
master may then extend the accounting to other devices? |

JUDGE CLARK: That is what he says in his letter of
April 26, 1945.

"The proposed amendment has for its purpose to expe-
dite the prbceedings in accountings for recovery 1n sults for
infringement of patents.

HAs 1t 18 now in a sult to obtain a recovery for

infringement of a patent, an accounting for damages and profits

| 1is a prolonged and expensive proceeding, even though limited

to the devieces found to be an infringement before the reference
for accounting.

"The master is not obligated under the present pro-
cedure to limit the accounting to the devices which the court
considered and.found to be an infringement, but may extend the
accounting to new devices which the eoﬁrt did not conslider.

"The asccounting may begin with devices A, B, and C,
which the court before_found to be;1nfr1ngements,‘andvthen it
may be extended to new devices, D, E, and F, which the court

finds in the end, after the accounting, are not infringements.
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_them, so I can't say. That is what he states in so many words.

Gt CAGO,

, "The new deviceg, D, E, and F, which the court has
not before considered, in addition to prolonging the proceedingg
and increasing the expenses, impose upon the court an gndue
burden in considering a voluminous record.

"In order to mitigate the evils in the accounting
procedure and the incessant complaints arising therefrom, the
amendment now proposed seeks to preclude the master frem{extend—
ing an accounting beyond the devices the court has determined
to be an infringement, as was saﬁgtioned in the Second Cirecuit
and the Seventh Circuit in the following decisions.” |

. PHE OHAIRMAN: What are these cases called now? I
didn't'get that. Are these cases that allow a ggftervto do
this thing?

JUDGE CLARK: That is what he says. I haven't read

‘"gundh Electric Company V. Cutler-Hammer Manufactur-

ing Company, 244 F. 163, C.C.A. Second Circult, May 25, 1917.
"Sundh Electric Company v. General Electric Company,

235 F. 708, D.C. N.D, N,Y., September U4, 1916.
"Sundh Electric Company v. General Electrie Company,

217 F. 583, D.C. N. D. N.Y., November 2, 191#
"Murray v. Orr & Lockett Hardware Companx, 153 F. 3GSL

C.C.A. Seventh Circult, February &, 1907.
10! Cedar Corporatien v. F. W WOolworth Gompany, et
al., 73 F. (Ed) 366, C.C.A. Seventh Circuit, October 19, 1934.
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from Milwaukee. He comes down and visits with me extensively

"The executive group of éhe Committee on Patents of
the National Association of Manufacturers has approved the

amendment submitted herein, as have 11kew15e meny lawyers con-
versant with proceedings in accountings."

DEAN MORGAN: How can a master go outside the order
of reference? o
SENATOR PEPPER: TWhat is really needed is a direetieﬁ
to the court to 1imit the order of reference.

DEAN MORGAN: Yes. Are we golng to do that?

JUDGE DOBIE: I don't see much in that.

THE CHAIRMAN: This man is the Chairman of the
Subcommittee on Accounting Procedure of the Nationel Associa-
tion of Manufacturers. Hé is not even a lawyer. |

JUDGE OLARK: Oh, yes, he 1s a lawyer. He 1s a lawyey

and talks about Fﬁank Baldwin, and so on. ’Ybu notice they have
a very interesting suggestion, a bill for Congress, which he
gsays they are all supporting, to limit damages in patent 1ln-
fringement sults to a rate of fair royalty'on,the patent as |
set by the court, which would seem to me to be some Job for a
district Jjudge. He thinks they have to‘do a great deal of
simplifying the procedures, and of course by simplifying 1%
somewhat, they will not oniy make a better procedure ggnerally,
but I take it that in the back of the minds of all these
patent fellowsfis that 1t will eliminate some of the criticlsm,
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too.

THE CHAIRMAN: We wouldn't tamper with the law in
the patent cases without getting a suggestion from the Patent
Bar Association anyway, would we?

DEAN MORGAN: No, and I certainly’wouldn‘t want to
try to tell a Judge what he had to do in the order of reference
to a master. He might think this matter was coming.up later
and was bound to come up later and that he was golng to save
time and money doing it that way. | '

JUDGE CLARK: I have had a great deal of doubt about
that. I told him both those. I told him I thought that was a
matter for the order of reference, and I told him 1f this were
settled agcounting practice, maybe 1t was pretty nearly sub-

stantive law anyway as to what you did on your judgment. All

I can say 1s that hedoesn't content himself with mewrely writ-

ing letters. He will be around and want to know what we have

 done.

JUDGE DOBIE: If a court holds that the Clark self-
starter is infringed, but that the Clark exhaust and the
Clark manifold are not infringed, and he refers 1t to a naster
on the self-starting device, I cannot conceive that a competent
master would take evidence on the manifold and the exhaust.
‘THE CHAIRMAN: His case 1s where the court has not
made a direct finding of no infringement in the case of an

initial device. He made a finding that a certaln device was
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 master is hearing 1%, and there i1s a 1little shift in the de-

 party that is to do the accounting could ask the court to

infringed and directed an accounting. After it got to the
master, some other devices came along that the court had het
considered at all. The master thought they were equivalents,
or something like that, and he started taking evlidence of
damages as to those on the chance that when he got béek the
court would hold that they were infringed also.

| JUDGE DOBIE: - I don't think we ought to -clutter up
the rules with a provision of that kind,

JUDGE CLARK: Without having looked at the cases, I
should think it would be not an unnatural thing for a master
to do 1t because, after all, these things take years, you know.

DEAN MORGAN: They certainly do.

JUDGE CLARK: An infringer can start shifting his
device a little. I suppose what has happened is that the

vice. He is told that it is entirely different, that he has

no order on that, but the master says, "I will clean the whole

thing up." He doesn't know but that that 1s the equivalent.
'THE CHAIRMAN: Why doesn't the master at that stage

of the game refer 1t back to the Judge for initial instructilons

instead of assuming to go for years faking an accounting?
SENATOR PEPPER: When the order of reference ls beling

considered by the Judge, 1t seems to me that counsel for the

1imit the accounting to the devices already determined %to be

infringements. If there was any good reason why it should
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not be limited, the court would not limit it, which would mean
that we ought not tq.try to limit 1t if there is some good
reason that it should not be. On the othér hand, if 1t is
obvious, as this éentleman seems to think, all you would have
to do would be to ask the éourt to put the limitation in the
order, and it would be done. ,

o THE CHAIRMAN: The court can then say, "If any new
devices come up in the course of the proceeding, don't take
any evidence on them but refer the'mattef to me for éupple—
mentary order." »

MR, LEMANN: Not to take evidence, but to go to the
Judge at the proper time and say, “This‘fellew 1s goling too
far. Stop him." Couldn't he do that?

THE CHAIRMAN: We don't agree with Mr.’Tewér.

JUDGE CLARK: All right. He is not an unpleasant
person. I like his visits, excep? he is a iittle windy.

'THE OHAIRMAN: If he gets on your neck, write him a
letter and tell him to get the order of reference fixed up to
cover the evil.

- " Rule 54

JUDGE CLARK: BRule 5#713 our provision as to judg-
ments at various stages. Of course, that haélbeen a very
difficult thing. It 1s one of the most complicated things
that has come out of our new practice. It seems to me that 1t

ig fair to say that our new provision has gone falrly well.
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the Encyclopedis of Federal Procedure. They didn't have him on

THE CHAIRMAN: Most of them probably don't understand
1t. ‘ o

JUDGE CLARK: I won't deny that.

THE CHAIRMAN: Not that there is anything wrong with
the draft, but 1t is a very complicated subject.

MR. LEMANN: The only comment you have ig from the
Chicago Bar Association? |
JUDGE CLARK: There were a couple on the first sum-
ﬁary. ' o 4

THE CHAIRMAN: Mr. Longsdorf again.

JUDGE CLARK: He spends all his time studying these
things, you know. He is on the Criminal Rules Committee.

MR. LEMANN: Has he written a book on thig?

JUDGE GLARK: 'He was editor of the first edition of

the second edition. I don't know why. I guess 1t would have
kept him busy if they had. The Chicago Bar Assoclation sug-
gestion 1s really that they like what we'dia“aha want us to
go further. . .
DEAN MORGAN: Yes. They don't want any Judgment
entered. ' .

JUDGE CLARK: That isn't quite right, 1s 1t, Eddle?
I should say they want the district Judge to have power to b
enter judgment. They want to give a good deal of power to the

distriet Judge.
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DEAN MORGAN: They want to put all of them on the
same basis as those that arise out of the same transaction.
That is what they want. They want no automatic Judgment. What
do you think of that? '

JUDGE CLARK: It is an interesting idea, and at one
time I agreed with 1t and suggested it here,'that no Judgment
in effect should be final unless the district court so labeled
1t. That didn't take very well at the time, and there are
some difficultles about it. You see that I have noted that
my colleague, Judge Frank, is worried about having the district
judges with as much power as this. He says that it isn't a
matter for the district Judge to do any labeling. We have
given a comparatively limlted power here. |

'JUDGE DOBIE: Frank doesn't mean, does he, that a
district judge can label this thing final and that that makes
1t’appeélable as a final jJudgment, regardless of 1ts essentlal
nature or the reallty?

JUDGE CLARK: Oh, no. He is opposed to the idea of
anything like that." He says the'diétr;ct jgdge shall not be
entitled to touch it. He states, in fact, what I think 1s his
only direct criticlsm of our present draft. He says that if
we go that far in these italicized sections, he thinks that
we are making a mistake. We do a little, you know, in what we
have put out, but not very much. It seems to me that is justl-

fied. I don't believe we properly can go any further. It is,
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_ the matter of substance there, Monte, that where the claimsg

gfter all, a matter of final judgment, I suppose, for the
appellate court to say.

DEAN MORGAN: We can tell when it can be reopened,
can't we?

THE CHAIRMAN: Yes., When we give the district court
power to reopen and revive and make the entry conditional on
his not doing 1%, we have destroyed the finality of the Judg-
ment. ‘ :

DEAN MORGAN: I should think so.

| MR. LEMANN: The Chicago Bar Association makes three
or four sets of criticism. ‘

) JUDGE CLARK: Yes. They have some questlons on mat-
ters of detalil. "

DEAN MORGAN: What do you think of their position on

are separate claims, the court might enter them Just as pro-
visional Judgments if he tho&ght~that, although not arising out
of the same transactlion, they ought to be declded before-any—~
- THE CHAIRMAN [Interposing]: --writs of execution

were issued. = o ‘

JUDGE CLARK: He can do that, of course, Eddie.

DEAN MORGAN: He can do it on writ of execution, but
can't stop appeal on it.

JUDGE CLARK: That is right. He can go further than
that and say, "I think this is the way it should be decided.
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it 1s off our docket for the moment," and then we struggle

I don't want to do it later, and therefore I direct the entry
of the judgmenﬁ now." |

DEAN MORGAN: He can do that.

MR. LEMANN: He could always do that.

DEAN MORGAN: He could take care of it.

JUDGE CLARK: That is what I suggested here, that he
can always achieve the result, if he is anxious to do it, b&
merely(delaying the entry of judgment. Of course, as I have
indicated before, one of the troubles we run into 1is that the
district judge politely never gives a damn and probably never
thinks of it. Sometimes I think if they ever think of 1%, 1%
is to thank God that this- is going to bother the appellate
court, but I don't suppose 1t 1s quite as mallclous as that.

They just enter these orders and say, in effect, "Thank God

with what the& have done. We were trying to get something
fairly automatic, that if they hadn't sald anything, we‘shoul&
have this conclusion to draw from, 7

MR. LEMANN: That disposes of their first main point,
doesn't 1t?

DEAN MORGAN: Yes.

MR, LEMANN: The next point 1is that they say they
don't like the use of the terms "final Judgment', "Jjudgment",
and "order or other form of decision, however designated.”

They say, "These terms seem cloudy to us, in view of the .
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18 perheps tautological in view of the definition in Rule 5l(a),

definltion of 'judgment' in Rule 54(a)." How about that, Mr.
Reporter? o

JUDGE CLARK: You see what I sald about that. I
said that this objéction‘has theoretical merit; that is, by
definition you don't need the word "final®' because somewhere
else we have said that the judgment is the final judgment.
However, as a matter of fact, in the case of the first one,
lines 19 to 20, page 61, where we sald "judgment may be enteredf,
I think it might be rather desirable to use their phrage,
"disposition may be made thereof".

THE CHAIRMAN: Suppose we agree to that right here.
That is their suggestion in line 20.

JUDGE CLARK: O.K.?

As to the word "final® in lines 22, 27, and 40, it

but it does convey the very important idea which is the nub of
the rule. That is the comment I meke. It is a flag, "final
Judgment", and really what we are saying is that you can
appeal on 1%.

MR. LEMANN: Really, "judgment" as defined in 54(a)
is always a final Judgment, isn't it? o

DEAN MORGAN: Unless you put "final judgment" over
in 54(a). | ' ‘

MR, LEMANN: There is no difference between " judgment)
and "final judgment", is there, under the rules here? :
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sometimes 1t doesn't.

DEAN MORGAN: I didn't suppose it did here. "includeg
a decree and any order from which an appeal lies.! I didn't
suppose that ﬁhat meant fhat every judgment was something from
which an appeal lay.

[Brief recess.]

' MR, DODGE: How about a Judgment with enforecement

stayed? Is that an appealable Judgment?

JUDGE CLARK: Yes.

‘MR, DODGE: They ralsed that question. ,

THE CHAIRMAN: In a suit for an acceunting, 1f the
court determines that you are entitled to 1t and an order is |
entered to that effect, and then 1t orders an accounting later,
that wouldn't be Judgment. V

MR, DODGE: That is appealable, isn't it, by statute?

THE CHAIRMAN: Only in the patent cases. There is a
special statute in patent cases. In a patent easegif the court
holds a patent to be valid and infringed, although 1t used to
be interlocutory, 1t can be appealed from so as not to have an
accounting in case the decision 1s reversed. However, that is
a‘9pec1a1 patent statute. GCGenerally speaking,‘in the federal
courts, if you get a decree from a judge that you are entitled
to an accounting, that is not appealab135 You have to walt
until the accounting is had aﬁd,Judgmenﬁ‘is'entered. I am
wondering whether, under the definition of 5i4(a), tgat'
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interlocutory judgment 1s a decree. The phrase in 54(a) stat-

ing from what an appeal lles 1ncludesrbeth a.decree and an ordey.

SENATOR PEPPER: Mr. Chairman, how about a treble
damage sult where the issue 1s tried on the questlon of lilability
and the district court decides that a certaln act has been
violated and the defendants are liable? An appeal would lle
on that question of liability before the question of the
damage was decided, wouldn't 1t?

THE CHAIRMAN: Not unless there was a speclal
statute in antitrust cases.

SENATOR PEPPER: There isn't any statute that I
know of. I have Jjust gone through'that. I represented some
defendants, Werner Bros., and so on, in a treble damage sult
in the district court, and the court adjnged the defendants

. tp be free of 1liability but made no decislon on damages.

DEAN MORGAN: You say free of 11labillty?

SENATOR PEPPER: They entered Judgment for the de-
fendant. ' |

DEAN MORGAN: You see, that 1s final.

JUDGE DOBIE: Thet settles everything, but for the
plaintiff pleading damages undetermined, 1t has been repeated-
ly held not to be final. |

THE CHAIRMAN: I am talking about a case where the
district court holds there 1s liability, and then, before
the accounting is had and the judgment on that, the question




THE MASTER REPORTING COMPANY, Inc.

STANDARD BUILDING

LAW STENOGRAPHY - CONVENTIONS + GENERAL REPORTING 51 MADISON AVE.

5S40 NO. MICHIGAN AVE,

NATIONAL PRESS BLDG.

CLEVELAND

NEW YORK

CHICAGO.

WASHINGTON

472

arlses whether his Judgment that there is liability is appeal-
able. I say it is not, unless there is a special statute asr
in patent cases to glve a right to appeal to what ordinarily
would be an interlocutory Judgment.

JUDGE CLARK: I think that 1s correct. The closest
to 1t lately is a decislion on condemnation. Some circult
courts, 1nelud1ng my own, had ruled that a Judgment of taking
was final without ascertainment of the amount, but the Supreme
Cowt in the Catlin case, which 1s falirly recent, Catlin v.
United States (1945) 65 8.Ct. 631, ruled that it was not and

sald they didn't went plecemeal litigation, and so on, which
would be a falrly close analogy, I should think,

THE CHAIRMAN: We are on Rule 54(b). Is there any-
thing more that you want to say about 1t?

JUDGEkGLARK: I haven't anythilng.

THE CHAIRMAN: We agreed to one or two modifications.

JUDGE OLARK: You agreed to that first one. |

THE CHAIRMAN: Unless somebody has a motlon to alter
the draft, we will proceed to ...?

JUDGE CLARK: Subdivision (a) or the same rule.

THE CHAIRMAN: Subdivision (d) of Rule 54. This is
supplemental, page 25 of the supplemental report of the Reportex

JUDGE CLARK: We had something interesting there
from the American Bar Assoclation. I must say that I was on

the Committee of Jurisprudence and Law Reform, and I suppose,
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since I_didn't dlgsent, I agreed to make the recommendation;
but now, as Reporter, I ralse the question whether we really
can monkey with costs against the United States. |
'_Twcmmmm %hweﬂmﬁéudmcwmmh We

have always sald that we couldn't even fix costs as between
privaté litigants. That is a matter of statute. We Have never
attempted to alter the costs fixed by statute even in litiga-
tion between private parties. -

JUDGE DOBIE: I don't think Congress would take kind-
1y to that, General. |

THE CHAIRMAN: No, I am sure they wouldn't.

JUDGE:DOBIE: I think they would go right up in the
alr, to be perfectly frank, if we tried to set aside that
ancient rule of no costs against the United States.

THE CHAIRMAN: It seems strange that the American
Bar Agsociation would make a recommendation that we start
fixing costs agalinst the United States when the statute says
that the United States shall not have any costs.against it.

MR. LEMANN: You say the Reporter thinks we ought
to make an officlal communication to the American Bar Assocla-
tion.

JUDGE CLARK: I supposé;' It was recommended by the
Committee 6f"Juf13pfudenCe and Law Reform, passed by the House
of Delegates, and 1t came to us offieclally. I think, though,
as I first saw i1t in the recommendation of the Bar Agsoclation,
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.edgé it and éay, "We¢ seriously doubt our power or the power of

1% recommends a statute,ror a rule if the Agvisory Commlittee
thinks a rule will do it.

_ THE CHAIRMAN: The American Bar Assoclation hag this
tacked on it: ‘"provided that the Advisory Committee shall be
of the opinion that the prescription of such a rule 1s within
the power of the Supreme Court of the United States under the
Act of June 19, 1934." They recognize the probable lack of
power or the possible lack of power. |

MR. LEMANN: If we all feel we probably have no such
power, the only point 1s, are we called upon to take notice of
i1t? Has thls resolutlon beén formally sent to us?

‘JUDGE CLARK: It was sent to us by the Secretary of
the Bar Agsoclation at the,diréetion'oflthe Bar'AsSociation.

MR, LEMANN: Your thought is that we ought to acknowld

the Court, and therefore we make no recommendation." You think
we ought tb go on record. J

JUDGE DOBIE: Granted the power, I would doubt the
expedliency of going further, wouldn't you?

MR, LEMANN: I am only ralsing the question of
whether we are called upon to address ourselves to the Ameri can
Bar Agsoclatlon.

JUDGE DOBIE: I think we ought to reply.

JUDGE CLARK: Just as you feel about 1t. Phe Ameri-

can Bar Agsociation always has taken a fatherly interest in us.
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As they sald down in Congress when we were there, these are
American Bar Assoclation rules.

MR. LEMANN: That 1s a good feeling for them to have,
but we haven't written to the Chicago or the New York Bar
Agsoclatlion, fpr example,

THE CHAIRMAN: I am wondering if we ought not to.
They have made & serious, careful recommendation, and we have
considered 1%, and for the reasons stated their conclusion ls
not followed. A system should be set up whereby we drop them
a line and say we have glven careful consideration to 1t, and
a majority of the Committee feel thus and so about 1t. Other-
wise, 1f the thing Just comes out and we don't even mention
their point in the notes or otherwise, we lgnore it and nething'
i1s done about 1it.

MR. LEMANN: Do we acknowledge the suggestions of
any other assoclation, or ought we to do 1t as a matter of
professional good will?

THE CHAIRMAN: Any time they are addressed to me be-
fore they get into the flle, I always wrlte them civilly and
explain our position and all that sort of thing.

MR, LEMANN: We don't do that with the Chicago Bar
Agssoclation, do we? '

THE CHAIRMAN: They are nof addressed to me personal-
ly. They are Just addressed to the Advisory Committee.

MR. LEMANN: I wonder if the Committee should acknowl:
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edge 1t, :
MR. HAMMOND: They are acknowledged, Mr. Lemann.

MR. LEMANN: They are all acknewledged?

MR. HAMMOND: Yes, by the Secretary's office.

‘ THE GHAIRMAN:.'That is Just a formal acknowledgnment
by‘a subordinate, with no explanation of why we have ignored

'them.

MR. LEMANN: It would:be oo much of a burden to do-
that, ‘ '

THE CHAIRMAN: It probably would be in most cases,
there are so man&'of them.

MR. LEMANN{' !@-yéu think we ought to adopt a motion
in this case? |

THE GHAIRMA&: I think the Reporter, without a motion

- ought to drop a line to the Bér'Asseciatien which sent 1t in

and explain that we thought and always took the position on
the question of fixing costs, especlally costs against the
United States, that it was probably not within thé function |
and the powers of the Court. ' i

JUDGE CLARK: You would like to have me do 1t? I am
perfectly willing and glad to do 1it. '

MR. LEMANN: Could I revert to the Chicago Bar
Agsoclation on éaragraph (b)? They say: "For examplé, is the
' judgment' with enforéement“stayed.(lines 31-36) appealable?

If so, is it necessary to use the word 'final' in lines 22‘and
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A27;,1f not, it is inconsistent with the definition in Rule
54k(a)." | o ,
'~ THE CHAIRMAN: Are you going back to 54(b)?

MR, LEMANN: Yes, I am going back, if I may. _
JUDGE GLARK: I don't think I know of any explicit
holding on that. I don't think I know of even ény discussion.
There 1s no question that we intended 1t to be appealable.

‘MR, LEMANN: You 4did intend it to be appéalable even
though its enforcement was stayed.

JUDGE CLARK: That is 1%, yes.

MR. LEMANN: They find the language rather muddy, 1f
you read their whoie‘eomment. If a group like that is doubt-
ful about what it means, I suppose we ought to glve it a little
thought. They talk particularly about the language in lines

31 to 36. ‘'the court may stay the enforecement of any Judgment
so entered®. They ask, Is it appealable?

MR, DODGE: I raised that question, and he says it is

MR, LEMANN: If he says it is, then they want to know
why you use the word "final" in lines 22 and 27. They say that
1t seems cloudy to them, because they think somebody has the
l1dea that you can't appeal from a "judgment," that you can
appeal only from a "final judgment," which of course I suppose
is ordinarily true. ‘

THE CHAIRMAN: The truth is that in the latter part of

the rule, in lines 36 on, we are referring to a judgment that

477
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may eppear am be a final dlgposition of it but that, by the
express terms of our rule, 1is mzdhmod at any time to revision
and 1s therefore interlocutory in character. We make it that.
Therefore, it isn't an asppealable judgment. A

MR, LEMANN: You say 1t 1s not appealable?

THE CHATRMAN: No. I say that the judgment referred
to in line 43 is not an m@wmmwmwwm Judgment.

MR, LEMANN: No, but they are not talking about that.
They are talking about line 32. They don't have mnw trouble
with line 43, :
o THE CHAIRMAN: I don't know whether wwma is appeal-
able or not. o

MR, LEMANN: Ought we to leave it blank? The Re-
porter says it is appealable. | .

DEAN MORGAN: ' I should suppose there would be no
doubt about it. , |

THE CHAIRMAN: I ghould think so.

MR, LEMANN: Théy don't like the use of the word
tfinal" in some places and not in others. They find that con-
fusing. | |

MR. DODGE: Would it be cured by putting the word
BPinal® in line 28%

MR, LEMANN: Yes, I think 1% would. 1Is there any
objection to.putting the word "final' in line 28 before "judg-

ment?




STANDARD BUILDING
CLEVELAND

THE MASTER REPORTING COMPANY, INc. i
LAW STENOGRAPHY - CONVENTIONS + GENERAL REPORTING 51 MADISON AVE,
NEW YORK

CHICAGO.

WASHINGTON

NATIONAL PRESS BN(}NQ MICHIGAN AVE.

479

implication that the judgment referred to in the sentence be-

THE CHAIRMAN: Between "time" and "Jjudgment" in line
28, | ’ |

MR, LEMANN: Yes.

JUDGE CLARK: In fact, they suggest something of that
kind., I am not sure whether 28 is the place. For exampie,they
simply say, I These terms seem cloudy to us, in view of the
definition of 'judgment' in Rule 54(a)."

THE CHAIRMAN: We think that if you put the word
"einal' between "time" and "judgment" in line 28&, then your
cloudiness would disappear all the way through. You would be
congslstent. ' .

MR. LEMANN: It would remove what they think is the

ginning in line 27 is not appealable.

- JUDGE CLARK: Let me suggeset this. This comes back
to me now a little. I don't think "final" should be entered in
line 28. If I remember it correctly, ths'uppér portion, lines
17 to 27, was an attempt to say fairly clearly when you have
final Jjudgment. "(1) when all claims arising out of a single
teansaction or occurrence ﬁave been decided final Jjudgment may
be entered on those claims; (2) when one or more but less than
all claims arising out of a single transaction or occurreﬁee
have been decided ... final judgment may be entered;":'oh*the
ﬁext page at the end you have the opposite, where a final

Judgment is not entered. This sentence in the middle is one
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which is colorless on the point of final judgment, but deals
with the general power in the court to stay;enforcement.
» MR. LEMANN: Is that an appealable Judgment? You said
it‘was. ‘ | ' '

» | JUDGE CLARK: I made a mistake, then, because I had
not read 1t afresh. It is not at the same time both, but the

MR. LEMANN: It may be or may not be.

THE CHAIRMAN: It may be either. They can stay the
enforcement of the final judgment or the Judgment which is not
final. | ‘
JUﬁGE CLARK: That 1s the point. This second sentencq
deals only with the Questibn of stay. The first sentence de- :

fines final Jjudgment. The third sentence defines interlocutory

all kinds of judgments, final and interlocutory, to stay enforeg-

ment. | v

MR, DODGE: Then, you don't mean in 28 if at the time
judgment is entered as aforesaid upon any claim.
| | JUDGE CLARK: No, you don't. You don't want the word'
"£inal" in 2¢. Notice what is éaid in 1inef29.‘.That“éiv§s |
the‘tipoff, which‘I’should have noted. “Whether ér not arising
out of the same tr&hsaction or occurrence, have nqt-beeh
adjudicated". We»haﬁe said up above that 1f they all arige

out of the same occurrence and have been adjudicated, they are
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final. If they arise out of the same occurrence and have not
all been adjudicated, they are not final. That is the last
sentence.. But here we say,whether they are one or the other,
the court has the power.

JUDGE DOBIE: Without any determination of its

finality?

JUDGE CLARK: Not in this sentence.

THE CHAIRMAN: Give me an 1llustration of an inter-
locutory Judgment, a nonappealable Judgment, that can be
exequted, unlesgs there 1s a stay order on it. »

MR, LEMANN: You wouldn't think you needed a stay

order if it was purely lnterlocutory.

THE CHAIRMAN: That is my point. If you can't give
me an illustration, I will say his theory that this'final

- Judgment business in the intermediate sentence applies to

elther interlocutory or final Judgment can'f be s80. . If a stay
of executlon can be granted, 1s granted, and that destroys the
finality and it is an interlocutory Judgment, I don't see why
you would need a stay of execution. o ' |
MR. LEMANN: I don't, elther. Flrgst he saild it was
a final Judgment. Then he said it might or might not be a
final Judgment. I deﬁ’t know how you find out which it 1is,

He says in the note that we want to remove the uncertainty of

parties as to whether or not they can appeal. With this

sentence, I wonder how a fellow would determine whether he is
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to appeal or not.

THE CHAIRMAN: I still ask for an illustration of any
kind of interlocutory nonappeslable judgment which can be
executed against the party against whom it is rendered; unless
there is a'stay‘of execution. Maybe there is, but I don't know.

SENATOR PEPPER: It need not be a judgment followed
by execution. It may be a Judgment such as you suggested a
while'ago, sir. In the case of a claim that a defendant is
liable to account to the'plalntiff the defendant revises and
claims that for certain reasons he 1s not accountable The
court holds that he is accountable, appoints a master, and
directs him to go forward and teke an accounting.

THE CHAIRMAN: You don't need a stay of that judgment)
do you? You can't execute it until you get the accounting.

SENATOR PEPPER: I ghould think that it would be
important there to stay the proceeding beforé the master.

JUDGE CLARK: Yes. This 1ls not a stayvof executlon.
That isn't the term of 1t. It is enforcement of the judgment.

SENATOR PEPPER: That is right.

JUDGE CLARK: In the case stated, the Jjudgment could .
go ahead and you could have your hearings before the master.
Thefe isn't anything, unless the court so orders, to stop it.
Wouldn't the sam; thing be true 1n the case of an injunetion,
or isn't it possiblekte think of that case? - You grant an in-

Junction, but does the injunction contain some terms perhaps

hgs
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Qandatory and otherwise, and the court doesn't want it to go
into effect? , o

MR, DODGE: This isn't an appeaiable judgmént.

PROFESSOR MOORE: Here, I think, is an illugtration.
The plaintiff recovers judgment on his claim. Under the rule
as drafted, if the defendant has a compulsory counterclaim
which has not been disposed of, the disposition by the court of
the piaintiff's claim is not an appealable Jjudgment. I sup-
pose, unless the court stayed the plaintiff, he would have a
right to proceed to collect the Jjudgment that was entered on
his claim, - -

MR. LEMANN: Can the &efendént appeal that Judgment
that was rendered for the plaintiff?

PROFESSOR MOORE: Not under this rule. _

MR. DODGE: Why not? It is a final Judgment 1f 1%
arose out of the same transaction. , ,

PROFESSOR MOORE: No. That would fit under the
first clause. All the claims arising out of a single trans-
action have not been decided.

MR. LEMANN: Why do you have to enter an order if it
is not a final Judgment? As Mr. Mﬁteheil sald, why do you
have to stay its enforcement? It 1s not final., What can you
do about 1t?

| 'PROFESSOR MOORE: It 1s not final far purposes of
appeal.. It does finally adjudicate the right,-that,the

ka3 o
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‘plaintiff is entitled to recover $1.0,000 from the defendant.

It may be the defendant has a recoupment or some other accounted
claim that he recover $5000. 4

MR. LEMANN: You mean a counterclaim?

PROFESSOR MOORE: Yes.

MR. LEMANN: Can you imagine, Mr. Moore, that a
plaintiff can have a Judgment for $10,000 on which he can take
out execution and that the Judgment 1s not appealable?

PROFESSOR MOORE: Not appealable at that polnt.

MR. LEMANN: TYou take executlon on 1%. That is what
mixes me up. I can understand when you tell me it is not
appealable, but when you proceed to tell me that the plaintiff
can take out execution, then I can't get 1t in my system that
the defendant could not eppeal. |

JUDGE CLARK: I think that that 1s something that
never has been decided because 1t wasn't necessary, you see,
until our rules. Our rules tried to define the result, énd I
think that our rules do say just that. |

MR, LEMANN: I think you should add to this sentence
that we are talking abouﬁ, then, in line 27, that when an order

1s entered staying the enforcement of such a Judgment, the Judgt

ment 1s not appealable. A% least you let everybody know.

JUDGE GLAEKT f héve been very anxlous to do that rig]
elong. The only thing 1s, 1t is our inhibition. We don't
talk about whether it is appealable or not. '
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THE CHAIRMAN: In the last line you can do it the
other way. Ybu don't say it is appealable or isn't appealable,
but you say 1t is subject to revision. That destroys the
appealability of 1t because the court still has a hold on 1it.
He hasn't sald the last word. Why can't you do the same thing
in the sentence'eohmencingvin line 277

| JUDGE CLARK: The sentence’ebmmencing in line 27 is
intended to cover both types. It covers both typeé which are
appealable. Those are the ones which do not arise out of the
gsame transsction. , |

MR, LEMANN: Read HU4(a). "'Judgment' as used in
thesé rules includes avdecree and an&'érder from which an
appeal lies.® You use the word "appeal" in 54(a). Therefore,
you have no inhibition from putting in here that this judgment,
the enforcement of which has been stayed, is nop a Jjudgment
from which an appeal lles.

JUDGE CLARK: ‘That is not qulte our moralistic point
of view. We can give a name to a proceeding which is appeal-
able, but we have always hesitated to say that this‘may or may
not be appealable. We have come pretty close by circgmlocution

MR. LEMANN: You certainly could say, "This judgment,
the enferéement of Whlcﬁ has been stayed, is not a Judgment
from which an appeal lies."

JUDGE CLARK: But my point is that we are talking a
little differentiy. ‘We don't want to say it here because it is|
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not what we mean. If we put your suggestion in lines 27 and 28 )
we put in a very unfortunate restriction, so much so that we
would have to make another sentence. The only way to cover this
is to make two sentences out of this one.

MR. LEMANN: You ought to tell the bar whether they
should appeal from this'dudgment; ) |

JUDGE CLARK: We have told him, Monte, not in this
sentence, in the other two,sentences.v That is, we have‘told
him to the best of our ability. Read them. You see, this
sehtence deals with something else. Maybe we“should‘take thisg
out and put it in a little differant place, a different para-
graph. There may be a questlon of the order, but walving that
for the moment, the second sentence is not supposed in our
version to have anything to do with the questlon of appeal-
abllity. The first and third sentences state the two opposing
viewpoints on that. | o

MR, LEMANN: Suppose this is a permissive counter-

claim. It doesn't arise out of the same transaction. The

plaintiff gets Jddgment on his claim, and the court has not de-

cided upon the counterclaim. Could the court, under this sen- |
tence in line 28, stay the enforcement? |

DEAN MORGAN: Surely.

JUDGE CLARK: That is one of the intents, yes.

MR. LEMANN: Then go back to 20: "when all claims

arising out of a single transaction ... have been decided;
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Tinal Judgment may be entered"., Is the Judgment entered for
the plaintiff a flnal Judgment under lines 20 to 23?7

DEAN MORGAN: In that case, yes. _

MR. LEMANN: Then, it i1s a final Judgment which is nof
appealable because the court'stayed the enforcement of it, or
is it appealable?

DEAN MORGAN: Surely, i1t is appealable.

JUDGE CLARK: We would suppose it is appealable.

THE CHAIRMAN: As I understand 1t, 1t is supposed to
be appealable. It is litigated, but the fellow can't get a
writ of execution on it because there is a counterclaim arising
out of a different -transaction, and if the court allows the
successful party in the first case to collect his Judgment,
then ultimately the counterclaim may go against him, and he may
be bankrupt and unable to pay. 8o, the court holds the execu-
tion of the first judgment as a possible set-off or credit on
the Judgment he may render the other way on the counterclaim.
That, as I get 1t, is what they are driving at here, and thaﬁ
is all, isn't it? |

JUDGE CLARK: That 1s correct.

THE GHAIRHAN: Just holding up the payment of the
Judgment., The question of the right of appeal, having
ultimately adjudged whether that Judgment 1s going to stand or
not, isn't interfered with in any way, and it should not be.

It can go right up.

o
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with the proviglon down in the last sentence, lines 40 and U1

. and "final Judgment" in that sentence.

MR. DODGE: The passage in (2) overlaps on the sen-
tence that beginé in line 27. 1If you read (2) by itself, it
seeﬁs tc be a final and appeaiable[judgment. When you come to
the sentence beginning in line 27, that includes that sort of
case and also the cages whers they do not arise out of a single
transaction, unless the finding of the court that there is no
Just reason for delay under (2) excludes that case from the
next sentence, : . »

JUDGE CLARK: I stlll think that we are talking about
different things. If you will look at (2) and then compare it

in particular, you will see that excludes that. The whole
difficuliy seems to be that this second sentenee’is a different
ldea, and it 1s possiblehthat we ought to take 1t out of here
and put it in a separate paragraph.

SENATOR PEPPER: What are you calling the second
sentence, the one commencing in line 277

JUDGE CLARK: That 1s it. That second sentence, in
our intent, says nothing about final Jjudgment. | )

MR, DODGE: But you assume that the court has ordered
an entry of judgment. You differentiate between "judgment”

MR, LEMANN: As I understand it, "judgment" in line
28 1s an ambiguous term; that is to gay, 1t 1s a double-faced
term. It may be flnal or it may not be final; 1t may be
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appealable or it may not be appealsble.

THE CHAIRMAN: To clarify it, you would say, "If at
the time judgment, whether or not final, is entered upon any
claim", if you want it that way. o

JUDGE CLARK: That 1is 1t, of course.

MR. LEMANN: The last sentence is really a case that
arises under (1), isn't 1t?

-DEAN MORGAN: (1) and (2).

JUDGE CLARK: The last sentence ig the converse of (2).

THE CHAIRMAN: I can't see why the sentence commenc-
ing in 27 can have any purpose as applied to anything except a
Judgment for the collection of money, because 1t isn't an in-
junction or anything of that kind. They are granting a stay
to hold a credit against a possible counterclaim. That must be
a money affair, mustn't 1t? What is the object of holding up
what is really a final Judgment, for instance, on an independ-
ent matter when 1t is the ohly natter arising out of that |
transaction in the case, unless 1% 1s for the purpose of saving
the other fellow, assuring him that he will get his judgment
paid if he géts Judgient on a counterclalm that comes up on
another transaction? It isn't falr to make a fellow pay one
nan's judgment and then’not be able perhaps to regpond and pay
another fellow's Judgment a year or two later.

If that 1s what the meaning of that ls--and I don't

see what else 1t can have--then 1t can relate only %o a money
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‘aren't you speaking among other things about section (2), that

"I have not yet decided the compulsory counterclaim. What am I

WASHINGTON

Judgmeht, and all this talk about an interlocutory Judgment
from the injJunction proceeding doesn't apply. It is a money
Judgment. I again ask, if you have a money Judgment and stay
the executlon of it, do you have an appealable Judgment or not?

MR, DODGE: In the sentence that begins in line 27,

class of cases where the court does not expressly determine
that there 1g no Just reason for delay but apparently doesg want|
to stay the execution?

JUDGE CLARK: Suppose that we followed up the sugges-
tion which 1s impliclt here so far, which 1s that the sentence
in line 27 on shall apply only to the final Jjudgment case. If
you do that, 1t seems to me»thét however technically right you
may be--and I am not fully sure that you are even technically
right--you certainly are golng to have the courts somewhat more
confused. about this, because they are then golng to ask whether
there ls anything they can do in various 1nstgnces, of which
the most lmportant is the one involving compulsory counterclalm|

"I have entered judgment for the plaintiff on the main point.

going to do about it? Is there anything I can do to hold it
up? The power as_now_dfawn by the rule refers only %o a

final judgment. There is no final Jjudgment in the case of an
action leaving compulsdry céunterciaims unad judicated. There-

fore, I lack the power." What is the objection to making 1t
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explieit this way?

SENATOR PEPPER: Would you clear up my difficulties
by taklng a specific case and applying these rules to 1t?
Suppose that there are, we will say, three claims all arising
out of a single transaction. If the court adjudicates all of
those claims, then I understand that, under subsection (1) in
line 20, a final jJjudgment may be entéred. That is correct,
isnt't 1it? |

JUDGE CLARK: That ig correct.

SENATOR PEPPER: Am I right also in thinking that tha}

-

Judgment can néver be stayed?

JUDGE CLARK: It never 1s stayed under this provision

SENATOR PEPPER: That is what I mean, as far as this
rule is concerned. '

JUDGE CLARK: That 1s so.

SENATOR'PEPPERi “There may be extraneous reasgons, but
ag far as this rule is concerned, we are through when final
Judgment is entered on clalims one, two, and three.

JUDGE CLARK: That 1s correct.

SENATOR PEPPER: Those are the only claims in the
case, three claims. I am takiﬁg the minimum number that satls-
fies this language. |

MR. LEMANN: The sentence beginning in 27 would no
longer apply. ‘ | |

SENATOR PEPPER: The sentence beginning in line 27




STANDARD BUILDING
CLEVELAND

THE MASTER REPORTING COMPANRY, Inc.
LAW STENQGRAPHY - CONVENTIONS - GENERAL REPORTING 51 MADISON AVE.
NEW YORK

540 NO. MICHIGAN AVE.
CHICAGO

NATIONAL PRESS BLDG.
WASHINGTON

e

492

adjudicated. The judgment there, by common consent, is a

doesn't apply at all to that case because we have now decided
that the Jjudgment entered, so far as thls rule ls concerned,
may never be stayed.

JUDGE CLARK: That is correct.

'THE CHATRMAN: Hold on a minute. |

MR. LEMANN: Because it has been disposed of.

| THE CHAIRMAN: ‘"when all claims arising out of a

single transaction ... have been decided final Jjudgment may be
entered". Line 27 says, "If at the time judgment 1s entered
upon any claim, any other claim or claims, whether or not
arising out of the same transaction or occurrence, have not
been adjudicated”.

MR, LEMANN: He is assuming that that is not so,
that they have all been:adjuaicated.

SENATOR PEPPER: I am advancing step by step. The
first step is to think of a case that satisfies the requirement
of (1). That is the case in which there are three claims, all

originating in a single transaction, and all three have been

final Judgment;r In so far as this rule lis éoncerned. We make
no provision for staying.

The next case is where'claimé one and two have been
adjuaicated, and claim three has not been. Thaﬁ is subsectlon
(2), "when oneor more but less than all claims arising out of a

single transéetion ... have been decided", and the court




STANDARD BUILDING
CLEVELAND

THE MASTER REPORTING COMPANY, INc.

LAW STENOGRAPHY « CONVENTIONS + GENERAL REPORTING 51 MADISON AVE.
NEW YORK

540 No.MICHIGAN AVE.
CHICAGO

NATIONAL PRESS BLDG.
WASHINGTON

493

expréssly determines that the fellow in whose favor one and two
hgve been decided is entitled to judgment. Then some kind of
judgment (I am not calling it finai now) 1s entered on claims
one and two. There has been no adjudicatlion as to three. Am
I right in understanding that, so far as thls particular part
of the rule is concerned, it 1s only in the case where clalms
one and two have been ad judlcated and, therebeing no reason
for delay, judgment is entered upon those, that the judgment
mey be stayed? .7

DEAN MORGAN: Yes, that is right.

JUDGE CLARK: That Judgment may be stayed, and it is
also final the way we have stated 1t here.

SENATOR PEPPER: Before weAget into terminology, 1%
1s a judgment which may be stayed, and if it is a Judgment for
the collection of money, that means 1%t 1s a stay of executlon.

‘JUDGE CLARK: That 1s 1t.

SENATOR PEPPER: What consideration would move a
court to say that there 1s no Just reason for delay and to
enter Jjudgment on one and two and then immediétely to entertain
a motion for a stay which puts the case back in the same posi-
tion as if the Judgment had not been.entered? |

JUDGE CLARK: On that, I should suppose that ordi-
narily when you have three claims tandem there would not be any
Just reason for hurrying it up. I don't know. Possibly there

might be. Suppose it is a poor widow, these are very clear,
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and there isn't'any defense. ﬁéybe:thescourt'would stay 1it.

SENATOR PEPPER: Then you would stay 1t. It would be
subject to stay. : ‘ ‘

JUDGE CLARK: That is & separate act of the judge.

~ SENATOR BEPPER& It is a separate acet, but apparently
there is no qualification. He might say, "I really can't
properly allow execution on claims one and two until I have
adjudicated claim three, because the measure of recovery in the
cases may be different according tec the number of people held
liable.” |
) ’JUDGEICLARKg I suppose what you are asying, Senator,

ls true as’a'pfactical matter, that i1t would be fqolish‘fér a
judge first to say there 1s no Just reason for delay and,'there-
fore, he 1is going to mark it final, and then in the next breath
to say hevis going to stay 1it.

SENATOR PEPPER: Yes.

A JUDGE CLARK: I suppose that might be generally

true, and then he might have an eye on the appeal rather than
enforcement. He might say, "This 1s an important question
whioh has never been decided. The way to get this up quickly
is for me to do" just what you have said.A Of course, the more
natural case; where it might seem more practlcable, would be
the counterclaim case, anyway.

SENATOR PEPPER: Yes, but still stiekﬁng to the case

of the three claims, of which two have been adjudicated and one
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hasn't, and where the court for the reasons given here has
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entered Judgment on one and two--

DEAN MORGAN [Interposing]l: May I interrupt there?

R

Do you assume that the claims are all in favor of the plaintiff
and against the defendant?

SENATOR PEPPER: Yes. ,

DEAN MORGAN: You are assumin% that?
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DEAN MORGAN: I can see how you are puzzled to find
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then you are tied as to what you can do in the third claim.
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THE CHAIRMAN: 8o, they are holding up the finality

of the first two decisions to avoid a res judicata until they
have considered the third claim and made up their mind they
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reason for 1t other than collection and payment.,
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status of the matter is such that reg judicata is avolided by

the stay, that at the same time the thing is appealable as a
final Judgment? ’
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JUDGE CLARK: It would be our version, I should sup-
pose, that the res judicata and appealability would depend on

the same rule, the same criteria, and that enforceabllity would
be something different. I would suppose that was the way we
would look at 1t.

THE CHAIRMAN: We are not talking about the cases
stayed, because subdivigion (2), line 27, does not deal with
stay. It says one or more but less than all.

SENATOR PEPPER: I am so slow in my mental operation,
I am trying to take it step by step. ‘

v JUDGE CLARK: He is stlll on the easy cases. That is
what you are saying. You are just moving up to the really hard
casges,

SENATOR PEPPER: This is what I really want to know.
If the third claim is not adjudicated an& the judgment entered
on one and two 1s stayed for that reason; because they don't

want one and two to become res judicata as to the third,

doesn't that by the tems of the proposition mean that one and
two are not appealable?

JUDGE CLARK: Not as we have framed it. I think what
you are asking in effect 1s whether we think we will get away
with what we have said here. Is that what you meént to say?

o SENATOR PEPPER: What did we mean to say? I see
now that you do mean to say what you have last suggested, that
1t is final and may be appealed. | |
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JUDGE CLARK: Yes. I think that is clearly what we
intended to say, and I am not at all sure that there might not
be a question about this rule. It might possibly be that some
upper court will say, "It is for the upper court to say what
all this means. It 1s not what the district court-does.”
Nevertheless, we tried this out, and that was our intent, I

think,

MR, LEMANN: I still think, if that is what you mean
to say, it ﬁas'to be méde clearer and that you can go back and
use the same kind of language you used in 54(a) and say that
this 1s & kind of judgment from which an appeal will lie, if
that is what you mean in that sentence beginning in line 27.

JUDGE CLARK: We don't mean 1t there. '

MR, LEMANN: You say may or may not be.

JUDGE CLARK: "If at the time Jjudgment, whether or nof
final®, YOu want to put that in.

MR. DODGE: One other point that seems to me to be
worth calling attentlion to 1s that in the first four lines you
refer to more than one claim for rellef in general; that 1s,
whether they arise out of a single trangaction or not, judgment
may be entered as follows. - Then you Gesoribe two classes of
cases where all the claims arlge out of a single transaction.
You don't say anywhere how judgment may be entered if they do
not arise out of the same ﬁransaction,'but go on to lmpose and

to authorize the court to stay the enforcement of a Judgment
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which may be entered although they do not arise out of the same
transaction. Then in the last sentence you come back to claims
arising out of the same transaction. There is no authority
there or description of how Jﬁdgment may be entered on claims
that do not arise out of a single transaction.

THE CHAIRMAN: All that ls sald ebout it is that it
1s assumed that judgment may be entered, and he makes provision
for stay of it, .

| MR, DODGE: You stay a Judgment 1f it is entered, but
you s8tart in by saying that Jjudgment may be entered as follows,
and then you start after the single ftransaction cases are
dealt with,

DEAN MORGAN: Isn't it perfeetly clear from'the dis-
cussion here, if Mr. Lemann and Mr, Dodge can't interpret this
rule, it must be in bad shape. It seems to me it has to be
re—formed. It seems to me from the way the discussion is
going, if you had one paragraph about claims not arising out
of the same transaction and one about clalms arising out of the
same transactioh and spelled them out, you would get somewhere.

THE CHATRMAN: Another bit of evidence is that the
Honorable George Wharton Pepper can't construe 1%. |

MR. LEMANN: How sbout the Honorable William D,
Mitchell? ' |

DEAN MORGAN: You have only two stages out of about
fifteen that he has up his sleeve. '
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SENATOR PEPPER: It is no reflection on the rule that
I can't understand it, but I entirely agree, if Monte and
ﬁobert-Dodge can't, I think he's got something.

MR. LEMARN: The Chalrman wants to Join that dls-
tinguished company, and maybe Professor Morgan himself would.

JUDGE DOBIE: If Pepper, Morgan, Dodge, and Lemann
don't know what the rule means after all this discussion, 1t is
putting a pretty hard thing on the distriect judge.

THE CHAIRMAN: For the benefit of the Reporter when
he comes to revise it, I want to say that I disagree with the
view that was expressed here that under subdivision (1) judg-
ments are not subjJect to stay. I say they are. Just listen.

"If at the time Judgment is entered uponhany claim,
any other claim or claims, whether or not arising out of the
same transactlon or ocgurrence, hsve not been adjudicated, the
court ma& stay the enférpement".

You have in lihe—27 on plainly a case which may
possibly call for a stay of the judgment under subdivision (1),
There is no doubt about it. There ére three claims, you say,
arising out of a single transactien. When they have been
deeided; final Judgment may be entered on those claims. SupQ
pose there are three claims arising out of the same transaction
upon which judgment is entered, but there is another claim
there not arlsing out of the same transé;tion which has not

been ad judicated.
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MR, DODGE: Whether or not arising.

THE CHAIRMAN: I know, but I am taking the half that
applies. If i1t doesn't arise out of the same transaction, it
1sn't within (1), but 1f it does not arise out of the transac-
tlon you may have a case precilsely described in (1), where you
have under the next sentence, lines 27 and following, another
claim that does not arise out of the transaction, that has not
been adjudicated, and in that case 1f the three claims de-
seribed in (1) have been adjudicated, you can stay the4enforoe—
ment. , :

I think that 1s another proof that this thing is
cdnfusing.' Some of us had interpreted the rule the other way.
The Repertef agrees that under subdivision (1) when all claims
arising out of a single .transaction have -been decided and
final Judgment may be entered, there 1ls no previsianvfor stay.
The Repofter has misconstrued his own rule.when he says that.

I am not criticizing the Reporter, but I Just think--

EEAN MORGAN [Interposing]: Senator, you were tsking
such an easy case where you héd one’plaint;ff_and—one defendant
ahd three claimgs. I don't think you are gbing to;get into much
trouble in that case, but if you have one defendant and one 8
plaintiff and two clalms by the plaintiff ahd one by the
defendant, that is the time you are going to get into more
trauble;

THE CHAIRMAN: We are troubled enough with a slmple
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case.

JUDGE CLARK: I am surprised and shocked that Profes-
sor Moore should have put out a rule such as this!

'PROFESSOR MOORE: Personally, I like the old draft,
not fooling with it. I think 1t was all right in the Second
Circult. | |

THE CHAIRMAN: Ag I understand it, it is the sense of
the meeting that Rule 54 has to be recast and elgrified, a
ma Jor operation performed on 1. ' | |

JUDGE CLARK: Suppose you look back at the original
rule. It 1s’erosséd out here.

| MR. LEMANN: I think you probably could state wh#t
you sald yéu intended to by rewriting the 1anguage from 17 on.
I see some diffioculty in going back to your original language
after we have sent out to the profession statements saylng
that the 6r1gina1 language gave rise to difficult;es and un-
certainties. We will practically have to say, "Well, it did,
but we can't help it." ' '

JUDGE DOBIE: We would have to say, "What we have now
would give rise to more uncertainties.” o

MR, LEMANN: I think perhaps you would reword the
language from 17 on so as to break 1t up inté paragraphs and
particularly to split up that sentence beginning in line 27 or
to expand 1t and make plain ydur meaning.

MR, DODGE: Tell us when abjudgﬁent can be entered
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| to be conslstent?

' side are adopted. Before this Committee came into exilstence,

where the claims do not arise out of one transaction.
THE CHAIRMAN: You think there ought to be a (3)

that deals with claims not arising out of the same transaction,

MR, DODGE: Yes. You have t;‘put in an affirmative
clause about that and then bring in some of these quaiifications
later. _ - |

JUDGE DONWORTH: I have an idea that this thing is as

clear now as 1t can be made if the suggestions of the other

the Supreme Court had occasion to construe an act of Congress
which sald that no sult in equlty éhogld be maintained 1f there
was & plain, adequate, and complete remedy at 1aw.' A dlstrlet
court entered an order that a certain ceause of action stated
was equitable, and it'issued an order against anyrjury trial‘
in that ﬁroeeeding, or vice versa. I do not remember whether
it issued an order that there should be a Jury trial or that
there should not be. At any rate, the Supreme Court held that
tﬁe order directing how the case should be tried wasg in effect
an injunction-against trying 1%t the other way. They held that
under the statute which makes appealable an interlocutory in-
Jjunction, the order of the dlstrict court determining as be-
tween law and equity made that appealable because 1t was an
injunction against proceeding’the other ﬁay.

I feel that the able gentlemen we have presiding in
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the Supreme Court and the circuit courts of appeals will work
this thing out as it is by applying this rule that I have re-
ferred to, that any order that stops the énforcehent of a
claim and requires it to be postponed until some later date
1s appealable, and I think that will be applied here. Period.

JUDGE CLARK: I appreciate the kind thoughts of Judge
Dcnwefth, but I think I will agree with'Bill Moore that itfié
probably hopeless. It?certainly,is in our circult. We are
right in éhe midst of two cases now on fingl Judgments, and
I'm damned 1f I don't think the results we are reaching are
quite opposite in the two. I am writing the opinion in one,
a dissent of thirty-five pages, and I have dissented in the
other with a dissent of only two and a half pages. I don't
know how we are going to make a simple rule,ranyway,‘in final
Judgnments whén we have actions of wide content.

| THE CHATIRMAN: I don't see why we can't. If you
think a judgment ought to be held up until other claims are
settled, all you have to do 1s to say that any Judgment entered
is subject %o revision and modification by the court. That
destroys the finality of 1t. You can give him discretibn'
whether to reserve the power to modify or to abandoh, to say‘
that 1t 1s final and not subject to appeal in a very clear
case, and 1t prevents any argument about whether or not the
Judgment 1s appealable. Thén‘youncan also provide, as we have

tried to do in line 27, that although a Judgment 1s final and
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you intend it as such and it is not subject to révision on that
particular cleim and therefore 1ls appealable and the time for
appeal starts to run; still in order to protect the‘other fel-
low in his counterclaim on a ftransaction different from the
first one, you can stay the execution on that claim until you
have reached the second case, granted Judgment in that, and set
the Judgments-off against each other.

I don't think there is any difficulty about 1t. I
think that it requires just a very little revision of this rule
as they have got 1t. |

Bob's idea has to be carried out to make it a clear
rule. Maybe that provision about staylng Judgments that are
final ought to be cut out where 1% is and stuck down at tﬁe
bottom somewhere. It is a mere matter of arrangement,'l think,
and with a little change 1n verblage you will have a very good
rule thefe. _

MR, LEMANN: I would like to‘guggest for the Re-
porter's conslderation the follqwing framework for recaStiné:

"When more than one clalm for relief is presented in
an action, whether as c¢lalm, Qounterelaim,'cﬁossfclaim, or
third-party claim, disposition of such claims may be ﬁade»as‘
follows: ' '

"A. Claims arising out of a single transaction.

) 1. All claims disposed of.

2. Only parts of the claims disposed of.

"B, OClaims not arising out of a single transaction.”

E=Y
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for the sake of making 1t clearer, to go back to the old rule

That is as far as I have gotten at the moment.

JUDGE DOBIE: Some disposed of and others not.

MR. LEMANN: Then a separate paragraph for the stay
of enforcement. ;

THE CHAIRMAN: At the end. Exactly. It applies to
any case where there ig really a final Judgment.’

MR, LEMANN: I think when you got through, even Mr.
Dodge and I might understand 1t.

THE CHAIRMAN: Suppose you try it.

DEAN MORGAN: Even I might understand that.

‘THE CHAIRMAN: We are not in dlsagreement at all with
what you are trying to do. It is a question of whether yﬁu‘
have done 1t clearly.

JUDGE CLARK: Let me suggest one other alternative
that may be going too far. The old rule of the Supreme Court
was very‘definitely that when any elaim was not adjudicated, it
was not final. Thls hasg all come up because we have expanded

the content of the action so much. Would there be any reason,

somewhat and say that when any c¢lalm of any kind remains un-
disposed of, the Judgment shall not be final unless the dis-
triet court has done what we have sald here, unless the dls-
trict court has--- | ,
THE CHAIRMAN: Affirmatively sald so, in other words.
JUDGE CLARK: Yes. ---expressly determined that
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- that in order to reach the same thought, to describe a Judgment

" in 54(a), where you use the words "judgment from which an ap-

there is no Just reason for delay and so orders?
THE CHAIRMAN: Try it and let's look at 1%.
I would also suggest that maybe when you spesk of a

Judgment as final or not final, we may come to the conclusion

that 1s subJect to further control and alteration by the court

or is‘not; 1nsteaa-of»using the words "final Judgment" maybe we
want to use both and say "a final Judgment which i1s not subject
to further revision by the trial court" or "a judgment that 1s

not final and 1s subject to revision."

I think the idea of Judicial control of the Judgment
is the thing that determines 1ts finality, and not the use of
the word, the epithet, in the rule. |

MR, LEMANN: Perhaps wé can conslder your language

peal 11es.” That would be plain_t5 the profession. You have
used substantially that language in 54(a). You might consider
that. '

THE CHAIRMAN: I think we have given them some ma-
terial to work on. I think you made a starting outline that
will lead them right down the line. |

DEAN MORGAN: I should think so.

THE CHAIRMAN: Do you mean when there are not the
same parties to each of the claims involved?

 PROFESSOR MOORE: Yes, or where the complaint might
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be dismlssed as against one defendant and not as against the
other. »

JUDGE CLARK: We struggled over that in my eircuit
recently. The Supreme Court in one case has sald that whenever
you dismiss as against one defendant and not as against the
rest, 1t 1s not final. I had thought thgt ﬁad been generally

folléwed. There are other cases. There 1s fhe Huntsman case

down in the Fifth Circuit, and tﬁere have been othera. We

handed down a decisioﬁ last week in which we found some way of
getting away from that.

' There 1s another quirk to this. I think certain
parts of it are falrly settled. Buppose that you sue A and B,
who are concurrent tort feasors. If for some reason the Judge
should throw out the case as to A only and still allow it[to
stand as to B, 1t would not be & final judgment.

‘JUDGE DOBIE: I don't think so, not urder the stock
definition that a final judgment 1s such a Judgmént that if
affirmed by the appellate coﬁrt there 1s nothing for the trial
court to do to dispose of all the issues, save to carry out
the mendate of the upper court.

JUDGE CLARK: Whenh you said, "I‘don't think so,"
what side are you on? I didn't tie 1t up. ’
JUDGE DOBIE: I don't think that disposes of the cage
do you? - - -
'JUDGE CLARK: I see. You wefe agreeing with what I
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said.

JUDGE DOBIE: Yes.

MR, LEMANN: You mean 1f A sues B and C and there is
a Judgment saying B is dismissed, that 1s not a final Judgment
from which A can appeal?

JUDGE CLARK: -That is correct, yes.

MR. LEMANN: He has to wait until the case against
C 1s finished. | |

-JUDGE CLARK: Yes.

MR. LEMANN: How will that fit into this framework?
Is that what you are asking?

mawmm CLARK: We tried to cover it. It is the same
general dwmmum,mm;ﬁswm. It is perhaps a particularized case of
this kind.

| MR, LEMANN: All I am saying is that I think my
mowwwownwwm includes everything you told us you were trying to
put in here.

THE CHAIRMAN: Multiple parties is not anything that
arises by virtue of our provision for joinder of claims. There
may be no uopsamu at all. .esmwm may be one sult and one clalm
but & bunch of parties, and that is all. I assume that what we
are trying to do in 54 is to deal with the situations that
arige because of this @&moaumm of bringing mHH sorts of counter
claims and cross-claims and third-party claims, and 1t 1s not

a question of the number of parties. It 1s multiple claims tha
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we are dealing with. So, I don't think that in this rule we
need to say anything about multiple parties.‘ Of‘coarse, they
will work 1t out in so far as i1t enters into this case, Just
as they will in cases that do not invol#e,multiple claims at
all. They do 1t there without any rule, so why shouldn't they
do it here without any rule? |
| SENATOR PEPPER: May I inquire on this polnt, where

all the claims arise out of the same transaction and all have
been deéided, is there any reason that thererthe entry of final
Judgment should not be mandatory,.why we should say flnal
judgment may be entered? Oughtn't 1t to be sald that in that
case final Judgment shall be entered? Then, when we get to the|
second category where some have been decided and some have not,
we make 1t permissive that final Judgment may be entered on
thbse that have been decided. Then comes the third category,
of claimsAnot arising out of the sanme transaction.‘ Don't we
mean there that no judgmert shall be entered until all the
claims are decided? |

THE CHAIRMAN: No final Judgment.

SENATOR PEPPER: That is what I mean.

THE OHAIBMAN:‘ It is an interlocutory Judgment within
the control of the judge.

SENATOR PEPPER: No final judgment.

DEAN MORGAN: No, you don't.

MR. LEMANN: That 1s the case of the permlssive
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counterclaim. They don't -arise out of<fhe same transaction.
That is the case where I think you want to provide that the
court may enter a final Judgment which will be appealable, but
at the same tlme stay executlon.

JUDGE DOBIE: I think you are qulte correct there,
because that fits into the definltion, Monte. There the court
has disposed of everythiﬁg before him. '

MR, LEMANN: Not everything before him.

JUDGE DOBIE: I mean this permissive counterelalm has
never been adjudicated. ’

MR. LEMANN: It 1s before him, but he hasn't got to 1]

SENATOR PEPPER: I don't care what the provision is.
I want to have a statement of what happens where all the clalms
arise out of the same transaction and all have been declded;
second, where they arise out of the same transaction and have
not all Been decided; and, third, where they don't all arise
out of the same transaction. ’

MR. LEMANN: That is what I tried to do, except that
I made two main divisions between one transaction and several
transactions. I think you need those two first mein divisions,
and then under those main divisions you have your subdivisions.

THE CHATRMAN: Then, the truth is that the stay pro-
vision is something separate again, down at the end, and no%t
in your categories.

SENATOR PEPPER: I agree to that.
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THE CHAIRMAN: Let's pass 1% now.

JUDGE DOBIE: Wouldn't it be better to put that under
a separate‘éabseéticn? Wouldn't it be better if we pht that
under a separate subheading, General, and labeled it "Stay"?
It is sandwiched between two sentences which are divorced in
content. | _ ,
| THE CHAIRMAN: You have subheadings for the other
three classes, and you might have a fourth one.

JUDGE DOBIE: Dealing with stay apart from finality.

MR, LEMANN: Or you might put the bulk of my material
under subdivision (b), Judgment at Varilous Stages, and then
have (c), Stay of Enforcement of Judgment. That might also healy
} JUDGE GLARK: Of course, that could be done. I think
1t would be a 1little too bad because 54(c) is a very important
provision about which we have had many decisions. It would cond
fuse the-commentators. Thét is oﬁe of the most important pro-
visions in the whole rule. “

MR. LEMANN: He doesn't want to change 54(c) to
54(d), Mr. Chairman, so he objects to a new 5h(c).'

, JUDGE CLARK: Judge FTank has Just ﬁritten an article
in which he says that 1s the crowning achlevement of the rules,
and he cites 54(o) six times in one opinion. ' o

MR. LEMANN: Then you don't want to changé 5h(ec).
Find some other device. ‘ ' ' |

JUDGE DOBIE: Put it at the end so you’won‘t disturb
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it. That is just a suggestion,
THE CHAIRMAN: Suppose, then, that we pass on.
JUDGE CLARK: We will éo'to a . rule on which there was
not such unanimity among the bench and bar!
THE CHAIRMAN: Is there anything on 55, default judg-
mentg, that we ought to deal with?
JUDGE CLARK: I don't think we have anything on that.
THE CHAIRMAN: That brings us up to Rule 56, Summary
Judgment. Have we any material on 56(al?
JUDGE DOBIE: Armstrong has’aksuggestien on that,
hasn't he?’ ‘
| DEAN MORGAN: It is the same old objectlon about the
20 days. |
JUDGE DOBIE: That the period begin to run from ser-
vice of complaint rather than commencement of.the action.
MR. LEMANN: Don't you want to make the same change
that Mr. Mitchell has suggested?
| DEAN MORGAN : The defendant can make the motion---
MR, LEMANN [Interposing]: The defendant can make the
motion at any time. We ought to note here that we are making
a change cbrresponding with the other changes.‘ |
PROFESSOR MOORE: He already can, Mr. Lemann, in
56(b). | ‘ ;
THE CHAIRMAN: You see, 56(a) relates only to claim-

ants, Monte.
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| PROFESSOR SUNDERLAND: I suppose they are raising a
technical point here, but they have no business gilving Judgment
until they have jurisdiction over the parties. |

| THE CHAIRMAN: Instead of saying "after the expira-
tion of 20 days from the commencement of the action," you could
say "after the expiration of 20 days from the time ofrservice
of the summons upon the person against whom the Judgment 1is
sought" .
 PROFESSOR SUNDERLAND: That would certainly meet

their point. ' o

THE CHAIRMAN: It would meet the point about Juris-
diction and you have service. You can't make the judgment
motion until the fellows have been notified of the suit. They
have 20 days to get a lawyer. It seems én imposgible situation
to serve a motion for summary Judgment on a fellow before you
reach him with a summons. It doesn't sound like common sense.

JUDGE DOBIE: No Judge would grant it, of course.

THE CHAIRMAN: How would it do to say; "after the
expirétion of 20 dayé from the service of the summons upon
the defendant against whom Judgment is sought", you can move
for summary Judgment agalnst any fellow that you have a process
against, even though you haven‘t reached some of the other
defendants?

SENATOR PEPPER: At least you couldn't proceed for
summary Jjudgment untlil he knew he had been sued.
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THE CHAIRMAN: That is right. ,
SENATOR PEPPER: That sort of excludes a practical
Joke from the rules.

’ THE CHAIRMAN: The Chicago Bar Association suggests
that the time commence to run from the date you get Jurisdie-
tlon over them. What is your pleasure about 1t? To let it
stand as it is? | ' '

MR, DODGE: Is the suggestion "éfter the éXpiration
of 20 days from the service of process"?

MR, LEMANN: That is the way 1t reads now.

THE CHAIRMAN: No.

DEAN MORGAN: It now reads "from the comméneement'of
the action®. l

JUDGE DOBIE: You may not have any service at all.

MR, LEMANN: The suggestlon is that maybe you haven't
got service at the end of 20 days from commencement of the
actlion. How are you going to proceed for summary Judgment if
you haven't got service? We brughed Mr. Armstrong aslde on
depositions by saying, "Well, in 20 days you will get service."

MR. DODGE: These attempte to speed this up so.tre-
menedously amuse me in view of the fact that the last one of
these I was in I went to the céur% and asked, "When can we‘get
a hearing on this?" and the court said, "In three months."
That 18 a long motion. ’
JUDGE DOBIE: Was that a federal court? [No response,j
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MR, DODGE: Twenty days from the sefvice of process
would be better, I should think.

THE CHAIRMAN: Let's make it that way. It would be
from the service of summons. We called it "summons" in our

original rules.
DEAN MORGAN: They both have to be served together,

JUDGE CLARK: Yes.

-JUDGE'DOBIE; ‘The summons and a copy of the complaint

MR, iEMANN:' I wonder if for uniformity we should go
back to Armstrong's suggestlon and fix it the same way in the
other rules. There 1s a difference.

DEAN MORGAN: There is a great difference.

THE CHAIRMAN: There is a difference between what?

MR; LEMANN: In circumstances between this and the
other rules as to which he made the suggestion. The other
cases were of depositions gnd intefrogatories.

THE CHAIRMAN: Yes.

DEAN MORGAN: Those are quite different.

THE CHAIRMAN: There 1s no reason that this should
not run from the dafe of service.

DEAN MORGAN: I should think not.

MR, LEMANN: In the other case it is conceivable that

20 days after the comméncemenﬁ of the actlon you might still

not have service, and he asks, "Why permit the taking of a
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deposition?" That is his point. We brushed that aside on the
theory that that wasn't likely to happen. Teehnicélly, I
guess his point might be correct. ’ '

THE CHAIRMAN: There is one difficulty about 1it.
If thé plaintiff sbtarts a sult, he can't move for summary Judg-
ment until 20 dayé after the defendant has beén served. Bup-
pose the defendant gets a lawyer and hustles right into the
court 5 days after he has been served and_he moves for summary
Judgment. The other fellow 1s barred from meking such a motion
until 20 days are up.

DEAN MORGAN: Doesn't it provide that the court can
order summary Jjudgment either way on the hearing, Charlie?

JUDGE CLARK: We have left that out, as I remember.
I think we recommended it, and it was voted down. Am I cor-
rect about that? Yes, we recommended that, and the'Gommittee
didn't accept 1it.

DEAN MORGAN: Then Mr, Mitchell's objectlon 1s
pertinent here. |

JUDGE CLARK: Yes. I wanted to add something of the
same kind'about the argument made for the technical case where
the defendant has appeared and yet he hasn't been served. If
you are going to do anything of this kind, haven't you got to
take some language such as we have 1ln the old deposition rule?
It wouldn't be by leave of court here; it would be after

jurisdiction has been obtalned over any party or over property
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which is the subject of the action. That is, it isn't neces-
sarily service of process that is the eriterion.

THE CHAIRMAN: I think you are right. I withdraw
the suggestion.

| JUDGE CLARK: I thought I supplemented your suggestion.

THE CHAIRMAN: I think it won't work. There are too
many complications about it. | ‘

MR, LEMANN: Your point that you would tie up the
plalintiff for 20 days after commencement of the action would
still be open, Mr, Mitchell, under therpresent suggestion.
You could cover the service point and say “provided that servicq
has then been made®. You couldn't do 1t before you made servicd,
but you would still have your difficulty that you would be
putting the plaintiff at a disadvantage as dompared with the
defendant. 'we considered that in case of depositions, and we
answered it by saying, "Well, the plaintiff has had plenty of
time to get himself a lawyer and study his case, and the defend-
ant hasn't. 8o, the plaintiff will have to give the defendant
time. The defendant won't have ﬁo glve the plaintiff time be-
cauge the plaintiff has haed his time before he got 1ntorcourt.
He could have got to court sooner." Maybe that point is still
available here, not quite to the same extent.

o Is it so terrible that the defendant can come in in

5 days and that the plaintiff can't?

DEAN MORGAN: Why couldn't the plaintiff counter
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right there so that when you have the hearing the Judgment might
be rendered summarily either way? That is the point. Charlle
said‘that they suggested that last time, and the Commlttee
turned it down.

MR. LEMANN: I don't know quite why.

THE CHAIRMAN: There is some merit in the suggestlon

that 1t is like a demurrer. It reaches all the way back

through the pleadings. If either one mekes a motion for sum-
mary Judgment and they fight it out, the court can glve it
el ther way. ) ,
DEAN MORGAN: Surely. He can hear the whole thing.

JUDGE CLARK: That is a provision that recently has
been adopted in New York as to summary Judgment.

THE CHAIRMAN: How is it worded? Is it a statute?

JUDGE CLARK: It is all by rule of court, you know,
in New Yérk. That is where the summary judgment comes from.
It is made_speeifically in the rules of court. We definitely
brought it up. I am very sure of it. ’ |

DEAN MORGAN: Why did we do 1t, Charlie, do you know?
You remember, I would rather be right with Roosevelt. We must
have had some reason.

THE CHAIRMAN: One fellow was caught unexpectedly by
a boomerang. That was the idea.

PROFESSOR MOORE: A fellow might come in and move

for summary Judgment on some defense such as res Jjudicata or
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some other affirmative defense. We thought that the plaintiff
should not be able, without moving for summary judgment, to get
a Judgment on the affirmative claim.

THE CHAIRMAN: You can provide that if one fellow
brings in a motion for summary Jjudgment, the other fellow,
without the formality‘of'notice.or anything else, can move then
and there forrjudgment in hisg favor. If he wants a motion, hé
can bring 1t right in court. , _

PROFESSOR MOORE: But the plalntiff would have to
support his motion for rellef on hiw claim with supporting
affidavits, and the defendant would have to have time to countex
that.

THE CHAIRMAN: Yes, if he wanted 1t, but suppose he
steps in and-- |

DEAN MORGAN [Interposing]: Puts in counter-
affidavits showing a perfect case.

THE CHAIRMAN: Suppose he moves right away. The
court will allow everybody opportunity to introduce proof on -
a thing like that. It won't allow anybody to be caught unaware+
on some point he should prdvide affidavits on. You could say,
"A party seeking to recover upon a claim, counterclaim," an&lso
on, "at any time after the expiration of 20 days ... or at the
time his adversary makes a motion for summary Judgment, may
move with or without supporting affidavits",

‘MR, LEMANN: What is the language of the New York
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rule? Don't you think we ought to have that before us in the
morning? Then we could see whether we cou;d £it that in.
THE CHAIRMAN: I haven't seen it. Is 1t an amendment
to the Civil Practice Rules?
JUDGE CLARK:‘ Yes.
THE CHAIRMAN: How o0ld is 1t?
JUDCE CLARK: It isn't very old, 1s 1%?
THE CHAIRMAN: The Congressional Llbrary ought to
have a copy of it. "
JUDGE CLARK: It will be in the Clvil Praetice Manual,
MR. LEMANN: I think perhaps we should throw into
this rule, to cover a point made, "may at any time after the
expiration of 20 days after the commencement of the action,
provided summons has been served".
DEAN MORGAN: That might help 1%t. ,
JUDGE DOBIE: This man can move in 20 days, but he
has to serve 1t. '
| THE CHAIRMAN: They are talking about ?ppearance
without summons. Then you have to say, "after summons has been
served or. appearance has been made".
DEAN MORGAN: He said, Yprovided summons has been |
served", ’ ’ _ |
THE CHAIRMAN: Suppose it hasn't and that defendant
voluntarily appeared. - . '
| 'MR. LEMANN: Put that in, toe. ‘"provided the summons
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has been served or the defendant has appeared", or, "provided
Jurisdiction has been obtained over the defendant®. I think
that phrase 1s better. Of course, that would theoretically
permlt you to serve the summons on the nineteenth day after the
commencement of the actlon and bring the guy in the next day.

DEAN MORGAN: But this i1s all in the hands of the
marshal anyhow for service, isn't 1t? o

MR. LEMANN: Yes. 86, it wouldn't be very likely.

THE CHAIRMAN: I suppose 1f one of the parties mekes
a motion for summary Jjudgment and the other fellow feels that
he wants to counter it, then instead of having the right to
make the motion formally in court, he serves a motion and maybe
he 1s three, four, or five days later than the other fellow
wlth his motion. However, before either of them 1slheard, the
court knows there are two of them, so he makes an order setting
both down for hearing at the same time. He certainly would not
hear one with another one pending, would he? |

MR. LEMANN: No.

THE CHAIRMAN: So, it is more or less & theoretical
1dea. N ‘

MR, LEMANN: The way 1t stands now, you would say
that theoretically the plaintiff could not proceed for 20 days,
but the defendant could proceed the next day.

THE CHAIRMAN: That 1s right.

MR, LEMANN: That is another point that perhaps we
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ought to cover,

THE CHAIRMAN: That is the point I raise.

MR. LEMANN: That is why we are told now that the New
York practice has a vwoqum»om that says that if either one
starts, the other fellow can lock on for himself. Is that
right? .

THE CHAIRMAN: I think the point about the plaintiff'd

being tied up while the powos@mbd can go on is very slmple to
clear up. You can say ﬂwmd he may after the expiration of 20
days, and so forth, or after his wmdmwmmﬂ%‘uwm served such a
motion, whichever date 1s earlier.

MR. LEMANN: That i1s right.

THE CHAIRMAN: ‘"or when his adversary has made msmw
a motion". | .

MR. LEMANN: I think we ought to permit it.

,amm CHAIRMAN: Yes. That might be even better. Have
you found the New York rule?

JUDGE CLARK: Yes. I am afraid this is Just a sum-
mary of it. This is from the New York Civil Practice bow.ow
194k, Rule 11%, which is the old summary Judgment rule; pro-
vides that the moving party must make affidavit "that there wm
no defense to the action or that the action has no Ewﬂwavﬂmm
the case may be." This is the quote:

"If upon such motion made on behalf of a defendant,

it shall appear that the plaintiff is entitled ﬂe‘uznmsmwd,
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the judge hearing the motion may award judgment to the plain-
tiff, evén though the plaintiff has not made‘a cross motion
therefer." | ‘ .

THE CHATRMAN: I don't.like that, because the plain-
t1ff may raise a point that the defendant wasn't trying to meet
by his affidavit at all, and 1t is & sort of surprise affair.

T like my idea that the defendant makes a‘mption, and the
plaintiff can counter with a motion of hls own and is not re-
gtricted then as to the 20-day llmit.

MR, LEMANN: You éould put that in a éentence under
56(a). |

THE CHAIRMAN: The virtue of that is that he 1s re-
quired to expose his grounds to the adversary. The New York
rule doesn't require him to. He can sit tight and then jump up

JUDGE CLARK: I think they have done 1t in other
>provisioﬁs; t00. You will recall that the New York motion
started out by being geared 1n terms of the defendant's motlon,
anyway. Another rule covers the case of the plaintiff. Here
is the rule, 112. What I gave you was 113. Rule 112, Motion
for Judgment on the Plea&ingé After Issue Jolned.

g elther party be entitled to Jjudgment on the
pleadings,wthe court mey on motion give Judgment accordingly,
and without regard to which party makes the motion,"

In the revision of motioﬁs, I think they have rather
generally put in that sort of crossing.
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DEAN MORGAN: Of course, under 113, Charlle, they
would have to give the defendant time to put in counter-
affidavits to anything new in the counter-affidavits of the
plaintiff, I should say. |

 JUDGE CLARK: I presume so.

THE CHAIRMAN: Of course those civil practice acts
can be gotten right out of the Supreme Court library here in
the bullding.

| JUDGE CLARK: It 1s not of any lmportance now, but
here is the rule that we suggested. We put in a third sentence;
(c), "Without regard to which party has made the motion, an
appropriate judgment shall be rendered forthwith if all the
pleadings show that there 1s no genuine lssue of material fact
and that elther claimant or defending‘party or both 1s entltled
to judgment as a matter of law." That 1s what we suggested.

| DEAN MORGAN: Was that on a motlon for summary Jjudg-

ment?

JUDGE CLARK: That 18 what we suggested as a revision
of 56, in (e). V

THE CHAIRMAN: You mean in our consideration of pro-
posed_amendments.ior‘the last year or two? - |

JUDGE'CLARK: Yes.

THE CHAIRMAN: Why did we reject that?

PROFESSCR MOORE: I don't know. |

THE CHAIRMAN: I myseif don't remember its ever being
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"to time can immediately make one himself, but he warns the

ralged.

PROFESSOR MOORE: I recall that the reason I gave you
a while ago was part of the dlscusslon.

THE CHAIRMAN: What was that reason?

PROFESSOR MOORE: The defendant might move for sum-
mary Judgmeht because of some affirmative defense, such asg res
Judicata, and‘there,were>seme members of the Committee who were
fearful that if at that hearihg the court could render a sum-
mary Jjudgment for the plaintiff, 1t would be dangerous unless
the plaintiff had formally moved.

' THE CHAIRMAN: Had warned the other fellow of his
point. I still agree to that. I belleve it is cured if you
put in a provision here that if the defendant makes a motion

for summary Judgment, the other party without restriction as

other feilew what his points are so that he doesn't get caught,
as was 1ndicated might be true on this automatic business.
JUDGE CLARK: I‘have the whole discussion here at
page 457 of the transeript.
| #Judge Clark: On-56(c) I had an additional idea
which may or may not beé bright, but I will bring it up. I
have distributed a new draft of (e¢). ... It contains an addi-
tional provision which you may or méy not want~to'1nclude. ces
It 1s in effect that whenever elther side moves for a summary.

Judgment, the court may give the final Judgment as it determinef
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1t should be, or, 1ﬁ other words, it may in effect give the

Judgment, if i1t wishes, when there ls not a cross-motion. The

genésis of this idea comes from the New York rules," and so on.
I talked at some length, and then the Chairman said,

"The other fellow hasn't made a motion for summary Judgment
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will examine the whole record and give Jjudgment in favor of the
party who on the whole appears to be entitled to 1it?"

Buppose I pass on for the moment and see where the
action comes. There seems to be a lot of this.

"My, Lemann; I am inclined to leave well enough
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the other fellow counter with a motion stating hls point so as
: (. to put the first one on guard. That can be done promptly, and
both can be heard together. All that 1%t is necessary to do
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1s, when you place a limitation on the plaintiff of 20 days be-
fore he can bring such a motlon, that 1t ought to be quallfied
that 1f the other fellow makes a motion he can make one right
away, too. If you do it that way, the only question left under
(a) is whether the time runs from 20 days from the commencement
of the action. Why not leave 1t that way? It 1s Jjust like .a
deposition. There has to be a notlce of a motion, and there
has to be how many days' notice?

JUDGE DOBIE: Ten days.

THE CHAIRMAN: What if 1t 1s commencement of the
action? You have iO days' notice of hearing on the thing.
That 1s enough td warn you. Why not just leave it 20 days
after commencement of the action, with the qualificatiqn_that
the limitation is reduced 1f the other fellow brings in a motlon
against him. Do you understand that?

| JUDGE CLARK: Have you got-it?

PROFESSOR MOORE: Yes.

THE CHAIRMAN: Can't we adjourn, then, if we are
agreed to that?

[ The meeting adjourned at six o'clock.]
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