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Introduction

The Civil Rules Advisory Committee met in San Francisco on February 2 and 3, 2009, and
in Chicago on April 20 and 21, 2009. Draft Minutes of these meetings are attached.

Proposed amendments of Civil Rules 26 and 56 were published for comment in August 2008.
The first of three scheduled hearings on these proposals was held through the morning on November
17, before the Committec’s November meeting began. The remaining hearings were held on January
14, 2009, following the Standing Committee meeting in San Antonio, and on February 2 in San
Francisco.

Four action items are presented in this report. Part I A recommends approval of a
recommendation to adopt the amendments to Rule 26, with revisions from the proposal as published.
Part I B recommends approval of a recommendation to adopt the amendments to Rule 56, with
revisions of the proposal as published. Part [ C recommends approval of a recommendation to delete
“discharge in bankruptcy” from the list ot affirmative defenses in Rule 8(c) as published in August
2007. Part Il recommends publishing a revision of Supplemental Rule E(4)(f), deferring publication
until a suitable time for publication along with other proposals.

Part [l presents for discussion several items that will occupy the Committee in the near
future.
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| ACTION ITEMS FOR ADOPTION
A. Rule 26: Expert Trial Witnesses

The Committee recommends approval for adoption of the provisions for disclosure and
discovery of expert trial witness testimony that were published last August. Small drafting changes
are proposed, but the purpose and content carry on.

These proposals divide into two parts. Both stem from the aftermath of extensive changes
adopted in 1993 to address disclosure and discovery with respect to trial-witness experts. One part
creates a new requirement to disclose a summary of the facts and opinions to be addressed by an
expert witness who is not required to provide a disclosure report under Rule 26(a)(2)(B). The other
part extends work-product protection to drafts of the new disclosure and also to drafts of 26(a)(2)(B)
reports. It also extends work-product protection to communications between attorney and trial-
witness expert, but withholds that protection from three categories of communications. The work-
product protection does not apply to communications that relate to compensation for the expert’s
study or testimony; identify facts or data that the party’s attorney provided and that the expert
considered in forming the opinions to be expressed; or identify assumptions that the party’s attorney
provided and that the expert relied upon in forming the opinions to be expressed.

These two parts are described separately. Each applies only to experts who are expected to
testify as trial witnesses. No change is made with respect to the provisions that severely limit
discovery as to an expert employed only for trial preparation.

New Rule 26(a)(2)(C): Disclosure of “No-Report™ Expert Witnesses

The 1993 overhaul of expert witness discovery distinguished between two categories of trial-
witness experts. Rule 26(a)(2)(A) requires a party to disclose the identity of any witness it may use
to present expert testimony at trial. Rule 26(a)(2)(B) requires that the witness must prepare and sign
an extensive written report describing the expected opinions and the basis for them, but only “if the
witness is one retained or specially employed to provide expert testimony in the case or one whose
duties as the party’s employee regularly involve giving expert testimony.” It was hoped that the
report might obviate the need to depose the expert, and in any event would improve conduct of the
deposition. To protect these advantages, Rule 26(b)(4)(A) provides that an expert required to
provide the report can be deposed “only after the report is provided.”

The advantages hoped to be gained from Rule 26(a)(2)(B) reports so impressed several
courts that they have ruled that experts not described in Rule 26(a)(2)(B) must provide (a)(2)(B)
reports. The problem is that attorneys may find it difficult or impossible to obtain an (a)(2)(B)
report from many of these experts, and there may be good reason for an expert’s resistance.
Common examples of experts in this category include treating physicians and government accident
investigators. They are busy people whose careers are devoted to causes other than giving expert
testimony. On the other hand, it is useful to have advance notice of the expert’s testimony.

Proposed Rule 26(a)(2)(C) balances these competing concerns by requiring that if the expert
witness is not required to provide a written report under (a)(2)(B), the (a)(2)(A) disclosure must state
the subject matter on which the witness is expected to present evidence under Evidence Rule 702,
703, or 705, and “a summary of the facts and opinions to which the witness is expected to testify.”
It is intended that the summary of facts include only the facts that support the opinions; if the
witness is expected to testify as a “hybrid” witness to other facts, those facts need not be
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summarized. The sufficiency of this summary to prepare for deposition and trial has been accepted
by practicing lawyers throughout the process of developing the proposal.

As noted below, drafts of the Rule 26(a)(2)(C) disclosure are protected by the work-product
provisions of proposed Rule 26(b)(4)(B).

Rule 26(b)(4): Work-Product Protects Drafts and Communications

The Rule 26(a)(2)(B) expert witness report is to include “(ii) the data or other information
considered by the witness in forming” the opinions to be expressed. The 1993 Committee Note
notes this requirement and continues: “Given this obligation of disclosure, litigants should no longer
be able to argue that materials furnished to their experts to be used in forming their opinions —
whether or not ultimately relied upon by the expert — are privileged or otherwise protected from
disclosure when such persons are testifying or being deposed.” Whatever may have been intended,
this passage has influenced development of a widespread practice permitting discovery of all
communications between attorney and expert witness, and of all drafts of the (a)(2)(B) report.

Discovery of attorney-expert communications and of draft disclosure reports can be defended
by arguing that judge or jury need to know the extent to which the expert’s opinions have been
shaped to accommodate the lawyer’s influence. This position has been advanced by a few practicing
lawyers and by many academics during the development of the present proposal to curtail such
discovery.

The argument for extending work-product protection to some attorney-expert
communications and to all drafts of Rule 26(a)(2) disclosures or reports is profoundly practical. It
begins with the shared experience that attempted discovery on these subjects almost never reveals
useful information about the development of the expert’s opinions. Draft reports somehow do not
exist. Communications with the attorney are conducted in ways that do not yield discoverable
events. Despite this experience, most attorneys agree that so long as the attempt is permitted, much
time is wasted by making the attempt in expert depositions, reducing the time available for more
useful discovery inquiries. Many experienced attorneys recognize the costs and stipulate at the
outset that they will not engage in such discovery.

The losses incurred by present discovery practices are not limited to the waste of futile
inquiry. The fear of discovery inhibits robust communications between attorney and expert trial
witness, jeopardizing the quality of the expert’s opinion. This disadvantage may be offset, when the
party can afford it, by retaining consulting experts who, because they will not be offered as trial
witnesses, are virtually immune from discovery. A party who cannot afford this expense may be
put at a disadvantage.

Proposed Rules 26(a)(4)(B) and (C) address these problems by extending work-product
protection to drafts of (a)(2)(B) and (C) disclosures or reports and to many forms of attorney-expert
communications. The proposed amendment of Rule 26(a)(2)(B)(ii) complements these provisions
by amending the reference to “information” that has supported broad interpretation of the 1993
Committee Note: the expert’s report is to include “the facts or data er-otherinformation considered
by the witness” in forming the opinions. The proposals rest not on high theory but on the realities
of actual experience with present discovery practices. The American Bar Association Litigation
Section took an active role in proposing these protections, drawing in part from the success of
similar protections adopted in New Jersey. The published proposals drew support from a wide array
of organized bar groups, including The American Bar Association, the Council of the ABA
Litigation Section, The American Association for Justice, The American College of Trial Lawyers
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Federal Rules Committee, the American Institute of Certified Public Accountants, the Association
of the Federal Bar of New Jersey Rules Committee, the Defense Research Institute, the Federal Bar
Council of the Second Circuit, the Federal Magistrate Judges’ Association, the Federation of
Defense & Corporate Counsel, the International Association of Defense Council, the Lawyers for
Civil Justice, the State Bar of Michigan U.S. Courts Committee, and the United States Department
of Justice.

Support for these proposals has been so broad and deep that discussion can focus on just two
proposed changes, one made and one not made. Otherwise it suffices to recall the three categories
of attorney-expert communications excepted from the work-product protection: those that

(i) relate to compensation for the expert’s study or testimony;

(i) identify facts or data that the party’s attorney provided and that the expert
considered in forming the opinions to be expressed; or

(iii) identify assumptions that the party’s attorney provided and that the expert relied
upon in forming the opinions to be expressed.

The change made adds a few words to the published text of Rule 26(b)(4)(B):

(B) * * * Rules 26(b)(3)(A) and (B) protect drafts of any report or disclosure
required under Rule 26(a), regardless of the form in which of the draft is recorded.

The published Committee Note elaborated the “regardless of form” language by stating that
protection extends to a draft “whether oral, written, electronic, or otherwise.” Comments and
testimony expressed uncertainty as to the meaning of an “oral draft.” The comments and testimony
also reflected the drafting dilemma that has confronted this provision from the beginning. Rule
26(b)(3) by itself extends work-product protection only to “documents and tangible things.”
Information that does not qualify as a document or tangible thing is remitted to the common-law
work-product protection stemming from Hickman v. Taylor. As amended to reflect discovery of
electronically stored information, moreover, Rule 34(a)(1) may be ambiguous on the question
whether electronically stored information qualifies as a “document” in a rule — such as Rule
26(b)(3) — that does not also refer to electronically stored information. Responding to these
concerns, the Discovery Subcommittee recommended that the “regardless of form” language be
deleted, substituting “protect written or electronic drafts” of the report or disclosure. Lengthy
discussion by the Committee, however, concluded that it is better to retain the open-ended
“regardless of form” formula, but also to emphasize the requirement that the draft be “recorded.”
The Committee Note has been changed accordingly.

The change not made would have expanded the range of experts included in the protection
for communications with the attorney. The invitation for comment pointed out that proposed Rule
26(b)(4)(C) protects communications only when the expert is required to provide a disclosure report
under Rule 26(a)(2)(B). Communications with an expert who is not required to give a report fall
outside this protection. (The Committee Note observes that Rule 26(b)(4)(C) “does not exclude
protection under other doctrines, such as privilege or independent development of the work-product
doctrine.”) The invitation asked whether the protection should be extended further. Responding to
this invitation, several comments suggested that the rule text either should protect attorney
communications with any expert witness disclosed under Rule 26(a)(2)(A), or — and this was the
dominant mode — should protect attorney communications with an expert who is an employee of
a party whose duties do not regularly involve giving expert testimony. These comments argued that
communications with these employee experts involve the same problems as communications with
other experts.
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Both the Subcommittee and the Committee concluded that the time has not come to extend
the protection for attorney-expert communications beyond experts required to give an (a)(2)(B)
report. The potential need for such protection was not raised in the extensive discussions and
meetings held before the invitation for public comment on this question. There are reasonable
grounds to believe that broad discovery may be appropriate as to some “no-report” experts, such as
treating physicians who are readily available to one side but not the other. Drafting an extension
that applies only to expert employees of a party might be tricky, and might seem to favor parties
large enough to have on the regular payroll experts qualified to give testimony. Still more troubling,
employee experts often will also be “fact” witnesses by virtue of involvement in the events giving
rise to the litigation. An employee expert, for example, may have participated in designing the
product now claimed to embody a design defect. Discovery limited to attorney-expert
communications falling within the enumerated exceptions might not be adequate to show the ways
in which the expert’s fact testimony may have been influenced.

Three aspects of the Committee Note deserve attention. An explicit but carefully limited
sentence has been added to state that these discovery changes “do not affect the gatekeeping
functions called for by Daubert v. Merrell Dow Pharmaceuticals, Inc. * * *.” The next-to-last
paragraph, which expressed an expectation that “the same limitations will ordinarily be honored at
trial,” has been deleted as the result of discussions in the Advisory Committee, in this Committee,
and with the Evidence Rules Committee. And the Note has been significantly compressed without
sacrificing its utility in directing future application of the new rules.
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“Clean” version of Rule and “Redline” version of Note
PROPOSED AMENDMENT TO THE FEDERAL
RULES OF CIVIL PROCEDURE

Rule26. Duty to Disclose; General Provisions Governing
Discovery

(@) Required Disclosures.

* kK &

(2) Disclosure of Expert Testimony

(A) In General. In addition to the disclosures

required by Rule 26(a)(1), a party must
disclose to the other parties the identity of
any witness it may use at trial to present
evidence under Federal Rule of Evidence

702, 703, or 705.

(B) Witnesses Who Must Provide a Written

Report.  Unless otherwise stipulated or
ordered by the court, this disclosure must be
accompanied by a written report — prepared
and signed by the witness — if the witness is
one retained or specially employed to provide

expert testimony in the case or one whose
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17 duties as the party’s employee regularly
18 involve giving expert testimony. The report
19 must contain:

20 (i) acomplete statement of all opinions the
21 witness will express and the basis and
22 reasons for them;

23 (if) the facts or data considered by the
24 witness in forming them;

25 (iii) any exhibits that will be used to
26 summarize or support them;

27 (iv) thewitness’s qualifications, including a
28 list of all publications authored in the
29 previous 10 years;

30 (v) alist of all other cases in which, during
31 the previous 4 years, the witness
32 testified as an expert at trial or by
33 deposition; and

34 (vi) a statement of the compensation to be
35 paid for the study and testimony in the

36 case.
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37 (C) Witnesses Who Do Not Provide a Written
38 Report.  Unless otherwise stipulated or
39 ordered by the court, if the witness is not
40 required to provide a written report, this
41 disclosure must state:

42 (i) the subject matter on which the witness
43 is expected to present evidence under
44 Federal Rule of Evidence 702, 703, or
45 705; and

46 (i) asummary of the facts and opinions to
47 which the witness is expected to testify.
48 (D) Time to Disclose Expert Testimony. A party
49 must make these disclosures at the times and
50 in the sequence that the court orders. Absent
51 a stipulation or a court order, the disclosures
52 must be made:

53 (i) at least 90 days before the date set for
54 trial or for the case to be ready for trial;

55 or
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56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75

(i) if evidence is intended solely to
contradict or rebut evidence on the
same subject matter identified by
another party under Rule 26(a)(2)(B) or
(C), within 30 days after the other
party’s disclosure.

(E) Supplementing the Disclosure. The parties
must supplement these disclosures when

required under Rule 26(e).

* Kk Kk Kk *

(b) Discovery Scope and Limits.
* ok k k K
(4) Trial Preparation: Experts.
(A) Deposition of an Expert Who May Testify.
A party may depose any person who has been
identified as an expert whose opinions may
be presented at trial. If Rule 26(a)(2)(B)
requires a report from the expert, the
deposition may be conducted only after the

report is provided.
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76 (B) Trial-Preparation Protection for Draft
77 Reports or Disclosures. Rules 26(b)(3)(A)
78 and (B) protect drafts of any report or
79 disclosure required under Rule 26(a)(2),
80 regardless of the form in which the draft is
81 recorded.

82 (C) Trial-Preparation Protection for
83 Communications Between a Party’s
84 Attorney and Expert Witnesses. Rules
85 26(b)(3)(A) and (B) protect communications
86 between the party’s attorney and any witness
87 required to provide a report under Rule
88 26(a)(2)(B), regardless of the form of the
89 communications, except to the extent that the
90 communications:

91 (i) relate to compensation for the expert’s
92 study or testimony;

93 (i1) identify facts or data that the party’s

94 attorney provided and that the expert
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95 considered in forming the opinions to
96 be expressed; or
97 (iii) identify assumptions that the party’s
98 attorney provided and that the expert
99 relied on in forming the opinions to be
100 expressed.
101 (D) Expert Employed Only for Trial
102 Preparation. Ordinarily, a party may not, by
103 interrogatories or deposition, discover facts
104 known or opinions held by an expert who has
105 been retained or specially employed by
106 another party in anticipation of litigation or
107 to prepare for trial and who is not expected to
108 be called as a witness at trial. But a party
109 may do so only:
110 (i) as provided in Rule 35(b); or
111 (i) on showing exceptional circumstances
112 under which it is impracticable for the
113 party to obtain facts or opinions on the

114 same subject by other means.
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115
116
117
118
119
120
121
122
123
124
125
126

(E) Payment. Unless manifest injustice would
result, the court must require that the party
seeking discovery:

(i) pay the expert a reasonable fee for time
spent in responding to discovery under
Rule 26(b)(4)(A) or (D); and

(i) for discovery under (D), also pay the
other party a fair portion of the fees and
expenses it reasonably incurred in
obtaining the expert’s facts and

opinions.

* k* Kk k%

COMMITTEE NOTE

Rule 26. Rules 26(a)(2) and (b)(4) are amended to address
concerns about expert discovery. The amendments to Rule 26(a)(2)
require disclosure regarding expected expert testimony of those
expert witnesses not required to provide expert reports and limit the
expert report to facts or data (rather than “data or other information,”
as in the current rule) considered by the witness. Rule 26(b)(4) is
amended to provide work-product protection against discovery
regarding draft expert disclosures or reports and — with three
specific exceptions— communications between expertW|tnesses and
counsel 3
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In 1993 Rule 26(b)(4)(A) was reV|sed to
authorize expert depositions and Rule 26(a)(2) was added to provide
disclosure, including — for many experts — an extensive report.

Many courts

read the dlsclosure prOV|S|on fe%sebsur&m—ﬂaeretaeft—ef#e}ataref

to authorlze eaH—fefdfsemlesUfeef dlscovery of all communlcatlons
between counsel and expert witnesses and all draft reports. The
Committee has been told repeatedly that routine discovery into
attorney-expert communications and draft reports has had undesirable
effects. Costs have risen. Attorneys may employ two sets of experts
— one for purposes of consultation and another to testify at trial —
because disclosure of their collaborative interactions with expert
consultants would reveal their most sensitive and confidential case
analyses “eore”-or“opinton™ ?hefestef

whe—eaﬁ—a#efd—ﬂﬂs—mﬁeﬂee—evefﬂaese—whe—eaﬁﬁe% At the same
time, attorneys often feel compelled to adopt arexeesstvety guarded
attitude toward their interaction with testifying experts that impedes
effective communication, and- eExperts might adopt strategies that
protect agalnst dlscovery but aIso mterfere W|th the|r e#eeﬂve work—
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Rule 26(a)(2)(B). Rule 26(a)(2)(B)(ii) is amended to provide
that disclosure include all “facts or data considered by the witness in
forming” the opinions to be offered, rather than the “data or other
information” disclosure prescribed in 1993. Thisamendment to-Rtte

is intended to alter the outcome in cases that have relied
on the 1993 formulation in as-ere-grotnd-for requiring disclosure of
all attorney-expert communications and draft reports. The
amendments to Rule 26(b)(4) make this change explicit by providing
work-product protection against discovery regarding draft reports and
disclosures or attorney-expert communications.

The refocus of disclosure on “facts or data” is meant to limit the
disclosure regtirement to material of a factual nature by excluding ;
as-oppoesed-to theories or mental impressions of counsel. At the
same time, the intention is that “facts or data” be interpreted broadly
to require disclosure of any material considered tecetved by the
expert, from whatever source, that contains factual ingredients. The
disclosure obligation extends to any facts or data “considered” by the
expert in forming the opinions to be expressed, not only those relied
upon by the expert.

Rule 26(a)(2)(C). Rule 26(a)(2)(C) is added to mandate
summary disclosures of regareting the opinions to be offered by
expert witnesses who are not required to provide reports under Rule
26(a)(2)(B) and of the facts supDortlnq those oplnlons +t—|=eerurres

prepare—t&qtres—treﬁ—them—rrm‘epeelﬂeﬁ-efat—tﬁal—lt is conSIderany
less extensive than the report required by Rule 26(a)(2)(B). Courts
must take care against requiring undue detail, keeping in mind that
these witnesses have not been specially retained and may not be as
responsive to counsel as those who have.

This amendment resolves a tension that has sometimes
prompted courts to require reports under Rule 26(a)(2)(B) even from
witnesses exempted from the report requirement. An (a)(2)(B) report

IS requwed onlv from an expert descrlbed |n (a)(2)(B) —reaseﬁmg
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A witness who is not required to provide a report under Rule
26(a)(2)(B) may both testify as a fact witness and also provide expert
testimony under Evidence Rule 702, 703, or 705. Frequent examples
include physicians or other health care professionals and employees
of a party who do not regularly provide expert testimony. Parties
must identify such witnesses under Rule 26(a)(2%)(A) and provide
the disclosure required under Rule 26(a)(2)(C) withregard-to-their

expertopintons. This The (a)(2)(C) disclosure obligation does not
include facts unrelated to the expert opinions the witness will present.

Rule 26(a)(2)(D). This provision (formerly Rule 26(a)(2)(C))
is amended slightly to specify that the time limits for disclosure of
contradictory or rebuttal evidence apply with regard to disclosures

under new Rule 26(a)(2)(C), just as they do with regard to reports
under Rule 26(a)(2)(B).

Rule 26(b)(4). Rule 26(b)(4)(B) is added to provide work-
product protection under Rule 26(b)(3)(A) and (B) for drafts of
expert reports or disclosures. This protection applies to all witnesses
identified under Rule 26(a)(2)(A), whether they are required to
provide reports under Rule 26(a)(2)(B) or are the subject of
disclosure under Rule 26(a)(2)(C). It applies regardless of the form
in which ef the draft is recorded, whether oral; written, electronic, or
otherwise. It also applies to drafts of any supplementation under
Rule 26(e); see Rule 26(a)(2)(E).
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Rule 26(b)(4)(C) is added to provide eomparable work-product
protection for attorney-expert communications regardless of the form
of the communications, whether oral, written, electronic, or
otherwise. The addition of Rule 26(b)(4)(C) is designed to protect
counsel’s work product and ensure that lawyers may interact with
retained experts without fear of exposing those communications to
searching discovery rottine-whoetesate-giscovery. The protection is
limited to communications between an expert witness required to
provide a report under Rule 26(a)(2)(B) and the attorney for the party
on whose behalf the witness will be testifying, including any
“preliminary” expert opinions. Protected “communications” include
those between the party's attorney and assistants of the expert
witness. The rule does not itself protect providesneprotection-for
communications between counsel and other expert witnesses, such as
those for whom disclosure is required under Rule 26(a)(2)(C). The
rule  does not exclude protection under other doctrines, such as
privilege or independent development of the work-product doctrine.

The most frequent method for discovering the work of expert

W|tnesses |s bv deposmon but Rules 26(b)(4)(B) and (C) apply to aII

discovery.

Rules 26(b)(4)(B) and (C) do not impede discovery about the
opinions to be offered by the expert or the development, foundation,
or basis of those opinions. For example, the expert’s testing of
material involved in litigation, and notes of any such testing, would
not be exempted from discovery by this rule. Similarly, inquiry about
communications the expert had with anyone other than the party’s
counsel about the opinions expressed is unaffected by the rule.
Counsel are also free to question expert witnesses about alternative
analyses, testing methods, or approaches to the issues on which they
are testifying, whether or not the expert considered them in forming
the opinions expressed. These discovery changes therefore do not
affect the gatekeeping functions called for by Daubert v. Merrell
Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), and related cases.
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The protection for communications between the retained expert
and “the party’s attorney” should be applied in a realistic manner, and
often would not be limited to communications with a single lawyer
or asingle law firm. For example, ttmay-happen-that a party may be
s involved in a number of suits about a given product or service, and
may retain that a particular expert witness to wit testify on that
party’s behalf in several of the cases. In such asituation, the a-cotrt

protection applies to communications
between the expert witness and the attorneys representing the party
in any of those cases. Similarly, communications with in-house
counsel for the party would often be regarded as protected even if the
in-house attorney is not counsel of record in the action. Other
situations may also justify a pragmatic application of the “party’s
attorney” concept.

Although attorney-expert communications are generally
protected by Rule 26(b)(4)(C), the protection does not apply to the
extent the lawyer and the expert communicate about matters that fall
within three exceptions. But the discovery authorized by the
exceptions does not extend beyond those specific topics. Lawyer-
expert communications may cover many topics and, even when the
excepted topics are included among those involved in a given
communication, the protection applies to all other aspects of the
communication beyond the excepted topics.

First, under Rule 26(b)(4)(C)(i) attorney-expert communications
regarding compensation for the expert’s study or testimony may be
the subject of discovery. In some cases, this discovery may go
beyond the disclosure requirement in Rule 26(a)(2)(B)(vi). Itis not
limited to compensation for work forming the opinions to be
expressed, but extends to all compensation for the study and
testimony provided in relation to the action. Any communications
about additional benefits to the expert, such as further work in the
event of a successful result in 6f the present case, would be included.
This exception includes compensation for work done by a person or

orqanlzatlon assouated W|th the expertﬂﬂeexpeﬁrwﬁﬁess—pefseﬁ&rly
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. The objective is to permit full
inquiry into such potential sources of bias.

Second, eonsistent—with—Rule—26(a)(2)(B){t); under Rule
26(b)(4)(C)(ii) discovery is permitted to identify facts or data the
party’s attorney provided to the expert and that the expert considered

in forming the opinions to be expressed. tHapplytngthisexeception;
cotrts-showldrecognize-that the-word-“consid f

The exceptron
applies only to communications “identifyrng” the facts or data
provided by counsel; further communications about the potential
relevance of the facts or data are protected.

Third, under Rule 26(b)(4)(C)(iii) discovery regarding attorney-
expert communications is permitted to identify any assumptions that
counsel provided to the expert and that the expert relied upon in
forming the opinions to be expressed. For example, the party’s
attorney may tell the expert witress to assume the truth of that certain
testimony or evidence ts-trte, or the correctness of another expert’s

conclusions that—eeﬁ&m—faets—&re—true—feﬁpurposes—ef—feﬁﬁmg—the

: This exception IS Iimited to
those assumptions that the expert actually did rely upon in forming
the opinions to be expressed. More general attorney-expert
discussions about hypotheticals, or exploring possibilities based on
hypothetical facts, are outside this exception.

Under tFhe amended rule, does—not—absolutely—prohibit

discovery regarding attorney-expert communications on subjects
outside the three exceptions in Rule 26(b)(4)(C), or regarding draft
expert reports or drsclosures —But—sueh—&rseovery |s permitted

Amtteation ; only in
limited crrcumstances and by court order A partv seeking Ne such
discovery must may-be-obtatnedtrtesstheparty- seekingitean make
the showing specified in Rule 26(b)(3)(A)(ii) — that the party has a
substantial need for the discovery and cannot obtain the substantial
equivalent without undue hardship. It will be rare for a party to be
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able to make such a showing given the broad disclosure and
discovery otherwise allowed regarding the expert’s testimony. A
party’s failure to provide required disclosure or discovery does not
show the need and hardship required by Rule 26(b)(3)(A); remedies

A-contention-that regtired-disclosure-or

are orovrded bv Rule 37

court must protect agarnst drsclosure of the attorney s mental
impressions, conclusions, opinions, or legal theories under Rule
26(b)(3)(B). Butthis protection does not extend to the expert’s own
development of the opinions to be presented; those are subject to
probing in deposition or at trial.

Former Rules 26(b)(4)(B) and (C) have been renumbered (D)
and (E), and a slight revision has been made in (E) to take account of
the renumbering of former (B).
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B. Rule 56

The Advisory Committee recommends approval for adoption, with changes, of the proposal
to revise Rule 56 that was published last August. This proposal has been considered extensively by
this Committee in January and June 2008 and again in January 2009. As requested by this
Committee, the invitation for public comment was more detailed than the usual invitation. Pointed
questions were addressed not only to broad aspects of the proposal but also to fine details. This
strategy worked well. The written comments and testimony at three hearings were sharply focused
and responded well to the questions that had been presented. Substantial changes were made in
response to this complex and often conflicting advice. The result is a leaner and stronger summary-
judgment procedure. Everything that remains in the proposed rule was included in the published
proposal. Everything that was deleted or modified was addressed by the invitation for comments.
The Advisory Committee agreed unanimously that there is no need to republish the proposal for
another round of comments addressed to the issues that were so successfully raised and addressed
in the first round.

The two issues that figured most prominently in the comments and testimony will be discussed
first. The first is restoration of “shall,” replacing the Style Project’s “should” as the direction to
grant summary judgment when there is no genuine dispute as to any material fact. The second is
deletion of the “point-counterpoint” procedure that figured prominently in subdivision (c). Other
significant changes will be discussed by summarizing each subdivision.

“Shall’” Restored

The conventions adopted by the Style Project prohibited any use of *“shall” because it is
inherently ambiguous. The permitted alternatives were “must,” “should,” and — although
infrequently — “may.” Faced with these choices, the Style Project adopted “should.” The
Committee Note cited a Supreme Court decision and a well-known treatise for the proposition that
“should” better reflects the trial court’s seldom-exercised discretion to deny summary judgment even
when there is no genuine dispute as to any material fact and the movant seems entitled to judgment
as a matter of law. This change drew virtually no reaction during the extended comment period
provided for the Style Project. But it drew extensive comment during the present project.

Studying these comments persuaded the Committee that “shall” must be restored as a matter
of substance. From the beginning and throughout, the Rule 56 project was shaped by the premise
that it would be a mistake to attempt to revise the summary-judgment standard that has evolved
through case-law interpretations. There is a great risk — indeed a virtual certainty — that adoption
of either “must” or “should” will gradually cause the summary-judgment standard to evolve in
directions different from those that have been charted under the “shall” direction. The Style Project
convention must yield here, even if nowhere else in any of the Enabling Act rules.

The divisions between the comments favoring “should” and those favoring “must” are
described at length in the summary of comments and testimony. The comments favoring “must”
rely at times on the language of opinions and on the Rule 56 standard that summary judgment is
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directed when the movant is “entitled” to judgment as a matter of law. More functionally, they
emphasize the importance of summary judgment as a protection against the burdens imposed by
unnecessary trial, and also against the shift of settlement bargaining that follows denial of summary
judgment. The comments favoring “should” focus on decisions that recognize discretion to deny
summary judgment even when there appears to be no genuine dispute as to any material fact. They
also focus on the functional observation that a trial-court judge may have good grounds for
suspecting that a trial will test the evidence in ways not possible on a paper record, showing there
is, after all, a genuine dispute. And trial-court judges point out that a trial may consume much less
court time than would be needed to determine whether summary judgment can be granted — time
that is pure waste if summary judgment is denied, or if it is granted and then reversed on appeal.
Still more elaborate arguments also have been advanced for continuing with *“should.”

Faced with these comments, and an extensive study of case law undertaken by Andrea
Kuperman, the Committee became convinced that neither “must” nor “should” is acceptable. Either
substitute for “shall” will redirect the summary-judgment standard from the course that has
developed under “shall.” Restoring “shall” is consistent with two strategies often followed during
the Style Project. The objection to “shall” is that it is inherently ambiguous. But time and again
ambiguous expressions were deliberately carried forward in the Style Project precisely because
substitution of a clear statement threatened to work a change in substantive meaning. And time and
again the Style Project accepted “sacred phrases,” no matter how antique they might seem. The
flood of comments, and the case law they invoke, demonstrate that “shall” had become too sacred
to be sacrificed.

The proposed Committee Note includes a relatively brief explanation of the reasons for
restoring “shall,” including quotations from Supreme Court opinions that seem to look in different
directions.

“Point-Counterpoint” Eliminated

The published proposal included as subdivision (c)(2) adetailed provision establishing a 3-part
procedure for a summary-judgment motion. The movant must file a motion identifying each claim
or defense — or the part of each claim or defense — on which summary judgment is sought; a
separate statement of material facts identified in separately numbered paragraphs; and a brief. This
was the “point.” The opposing party must file a correspondingly numbered response to each fact,
and might identify additional material facts. This was the initial “counterpoint.” The movant then
could reply to any additional fact stated by the nonmovant. There was no provision for a surreply
by the nonmovant. This procedure was based on local rules in some 20 districts, and was closely
modeled on similar provisions in the proposed Rule 56 recommended by this Committee to the
Judicial Conference in 1992,

The Committee, after considering the public comments and testimony, has concluded that
although the point-counterpoint procedure is worthy, and often works well, the time has not come
to mandate it as a presumptively uniform procedure for most cases. The comments and testimony
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showed the perils of misuse and suggested that there is less desire for national uniformity than might
have been expected.

This part of the proposal provoked a near avalanche of comments. Many comments were
favorable, urging that a point-counterpoint procedure focuses the parties and the motion in a
disciplined and helpful way. But many of the comments were adverse. Perhaps the most negative
comments from practicing lawyers came from those who represent plaintiffs in employment-
discrimination cases. They protested that time and again the point-counterpoint procedure fractures
consideration of the case, focusing only on “undisputed” “historic” “facts” that are the subject of
direct testimony, diverting attention from the need to consider the inferences that a jury might draw
from both undisputed facts and disputed facts. Defendants, moreover, have taken to stating
hundreds of facts even in simple cases. A plaintiff is hard-put to undertake the work of responding
to so many facts, most of them irrelevant and many of them simply wrong. In addition, they
protested that Rule 56 procedure stands trial procedure upside-down. At trial the plaintiff opens and
closes. On summary judgment the defendant opens and — if there is no opportunity to surreply —
also closes. Some complained that defendant employers seem to deliberately manipulate this
inversion, making a motion in vague general terms and withholding a clear articulation of their
positions until a reply, without the right to file a surreply without leave of court.

Beyond the division in the trial bar, comments came from an unusually high number of district
judges. Most of these comments urged that even if the point-counterpoint procedure works well in
some cases, and even if it works well in most cases in some districts, the time has not come to adopt
it as a presumptively uniform national procedure, even if coupled with permission to opt out by
order inany specific case. These comments were backed by extensive experience both with motions
presented by point-counterpoint procedure and with motions presented in other forms.

Individual judges with experience in both procedures included two judges from Alaska, which
does not have a point-counterpoint procedure, who for many years have accepted regular and hefty
assignments of cases in Arizona, which does have a point-counterpoint procedure. Judges John W.
Sedwick and H. Russel Holland reported that the point-counterpoint procedure takes longer and is
less satisfactory than their own procedure. The District Judges in Arizona have been so impressed
by this testimony that they are reconsidering their own procedure.

Courts that have had and abandoned point-counterpoint local rules provide a broader-based
perspective. Two illustrations suffice. Judge Claudia Wilken explored the experience in the
Northern District of California. See 08-CV-090, and the summary of testimony on February 2.
California state courts adopted a point-counterpoint procedure in 1984. From 1988 to 2002 the
Northern District had a parallel local rule. The rule was abandoned. It made more work and
required more time to decide a motion. It was inefficient and created extra expense. The facts set
out in the separate statements were repeated in the supporting memoranda; the separate statements
“were supernumerary, lengthy, and formalistic.” Responses often included “objections,” and often
included statements of purportedly undisputed facts that were repeated in the supporting
memoranda. The objections often were no more than semantic disputes. And matters became really
complicated in the face of cross-motions. “[T]he statement of undisputed material facts is a format
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that particularly lends itself to abuse by the game-playing attorneys and by the less competent
attorneys.” In addition, this format does not lend itself to coherent consideration of fact inferences.
Narrative statements are better. “You need to know facts that are not material to understand what
happened.”

Judge David Hamilton recounted the experience in the Southern District of Indiana, which had
a point-counterpoint local rule from 1998 to 2002. See 08-CV-142, and the summary of testimony
on February 2. Motions often asserted hundreds of facts, and “became the focus of lengthy debates
over relevance and admissibility.” There was an exponential increase in motions to strike. The
separate documents “provided a new arena for unnecessary controversy. We began seeing huge,
unwieldy and especially expensive presentations of many hundreds of factual assertions with
paragraphs of debate about each one of these.” In one case with a routine motion “the defendant
tried to dispute 582 of the plaintiff’s 675 assertions of undisputed material facts.” But the system
can work if the statement of undisputed facts is required as part of the brief; the page limits on briefs
force appropriate concision and focus. It remains possible to deal with fact inference in this setting,
to establish *“a convincing mosaic of circumstantial evidence,” by a response that says “See my
whole brief. It’s all my evidence. It’s circumstantial.”

The recommendation to abandon the point-counterpoint procedure simplifies proposed
subdivision (c). As a matter of drafting, it eliminates the need to refer to “motion, response, and
reply.” It facilitates reorganization of the remaining subdivisions. More importantly, it averts any
need to determine whether a right to surreply should be added. The arguments in favor of a surreply
seem compelling, but a right to surreply could easily degenerate to a proliferation of useless papers
in many cases.

Abandoning the point-counterpoint procedure does not mean abandoning the “pinpoint”
citation requirement published as proposed subdivision (c)(4)(A) and now promoted to become
subdivision (c)(1)(A). The requirement of specific record citations is so elemental that a reminder
might seem unnecessary. Regular experience shows that the reminder is in fact useful.

Subdivision (a)
Identifying claim or defense: As published, proposed subdivision (c)(2)(A)(i) required that the

motion identify each claim or defense — or the part of each claim or defense — on which summary
judgment is sought. This encouragement to clarity has been incorporated in subdivision (a).

“Shall”: The decision to restore “shall” is explained above.

“If the movant shows”: From the beginning in 1938, Rule 56 has directed that summary judgment
be granted if the summary-judgment materials “show” there is no genuine issue of material fact.
“Show” is carried forward for continuity, and because it serves as an important reminder of the
Supreme Court’s statement in the Celotex opinion that a party who does not have the burden of
production at trial can win summary judgment by “showing” that the nonmovant does not have
evidence to carry the burden.
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Stating reasons to grant or deny: The public comments addressed matters that were considered in
framing the published proposal. No change seems indicated.

Subdivision (b)

Time to respond and reply: As published, subdivision (b) included times to respond and to reply.
The Committee recommends that these provisions be deleted. Elimination of the point-counterpoint
procedure from subdivision (c) leaves the proposed rule without any formal identification of
response or reply. It would be possible nonetheless to carry forward the times to respond or reply.
The concepts seem easily understood. But the decision to honor local autonomy on the underlying
procedure suggests that the national rule should not suggest presumptive time limits. The published
proposal recognized that different times could be set by local rule. Whatever measure of uniformity
might result from default of local rules — or adoption of the national rule times in local rules —
seems relatively unimportant.

The Committee considered at length the particular concern arising from the decision in the
Time Project to incorporate the proposed times to respond and reply in Rule 56 as the Supreme
Court transmitted it Congress last March. It may seem awkward to adopt time provisions in 2009
and then abandon them in a rule proposed to take effect in 2010. This concern was overcome by
deeper considerations. It seems likely that the proposed Rule 56, if adopted, will not be considered
for amendment any time soon. It is better to adopt the best rule that can be devised. And the
appearance of abrupt about-face is not likely to stir uneasiness about the process. The time
provisions in the 2009 Time Project version are set out in Rule 56(a) and (c). The 2010 rule is
completely rewritten, with the only time provision in Rule 56(b). The appearance is not so much
one of indecisiveness as one of complete overhaul into a new organic whole.

The published proposal set times “[u]nless a different time is set by local rule or the court
orders otherwise in the case.” The emphasis on a case-specific order was designed to emphasize the
intention that general standing orders should not be used. “[I]n the case” has been removed at the
suggestion of the Style Consultant, Professor Kimble, who observes that use of this phrase in one
rule may generate confusion in all the other rules that refer to court orders without limitation. The
risk posed by a general standing order setting a different time is alleviated by Rule 83(b), which
prohibits any sanction or other disadvantage for noncompliance with any requirement not in the
Civil Rules or a local rule “unless the alleged violator has been furnished in the particular case with
actual notice of the requirement.”

Subdivision (c)
Point-Counterpoint: The major change in subdivision (c) is elimination of the point-counterpoint

provisions of (c)(2), as explained above. The other subdivisions have been rearranged to reflect this
change. No comment objected to this provision, and many judges specifically supported it.
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“Pinpoint” citations: The Committee readily concluded that deletion of the point-counterpoint
provisions does not detract from the utility of requiring citations to the parts of the record that
support summary-judgment positions. This provision has been moved to the front of the
subdivision, becoming (c)(1). Paragraph (1) also carries forward the provisions recognizing that a
party can respond that another party’s record citations do not establish its positions, and recognizing
the Celotex “no-evidence” motion.

Admissibility of supporting evidence: As published, proposed subdivision (c)(5) recognized the right
to assert that material cited to support or dispute a fact “is not admissible in evidence.” This
provision has become subdivision (c)(2), and is modified to recognize an assertion that the material
“cannot be presented in a form that would be admissible in evidence.” The change makes this
provision parallel to proposed subdivision (c)(4), which carries forward from present Rule 56(e)(1)
the requirement that an affidavit set out facts that would be admissible in evidence. More
importantly, the change reflects the fact that summary judgment may be sought and opposed by
presenting materials that are not themselves admissible in evidence. The most familiar examples
are affidavits or declarations, and depositions that may not be admissible at trial.

Materials not cited: As published, the proposal provided that the court need consider only materials
called to its attention by the parties, but recognized that the court may consider other materials in
the record. Notice under proposed Rule 56(f) was required before granting summary judgment on
the basis of materials not cited by the parties, but not before denying summary judgment on the basis
of such materials. This provision, published as subdivision (c)(4)(B) and carried forward as (¢)(3),
has been revised to delete the notice requirement. Some of the comments had urged that notice
should be required before either granting or denying summary judgment on the basis of record
materials not cited by the parties. Consideration of these comments led to the conclusion that there
are circumstances in which it is proper to grant summary judgment without additional notice. A
party, for example, may file a complete deposition transcript and cite only to part of it. The uncited
parts may justify summary judgment. Notice is required under subdivision (f), however, if the court
acts to grant summary judgment on “grounds” not raised by the parties.

Accept for purposes of motion only: Subdivision (c)(3) of the published proposal provided that “A
party may accept or dispute a fact either generally or for purposes of the motion only.” This
provision is withdrawn. It was added primarily out of concern for early reports that point-
counterpoint procedure may elicit inappropriately long statements of undisputed facts. A party
facing such a statement might conclude that many of the stated facts are not material and that it is
more efficient and less expensive simply to accept them for purposes of the motion rather than
undertake the labor of attacking the materials said to support the facts and combing the record for
counterpoint citations. Elimination of the point-counterpoint proposal removes the primary reason
for including this provision. The provision, moreover, creates a tension with subdivision (g).
Subdivision (g) provides that if the court does not grant all the relief requested by the motion, it may
order that a material fact is not genuinely disputed and is established in the case. Several comments
expressed fear that no matter how carefully hedged, an acceptance for purposes of the motion might
become the basis for an order that there is no genuine dispute as to a fact accepted “for purposes of
the motion.” The advantages of recognizing in rule text the value of accepting a fact for purposes
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of the motion only do not seem equal to the difficulties of drafting to meet this risk. The Committee
Note to Subdivision (g) addresses the issue.

Affidavits or declarations: Proposed subdivision (c)(4) carries forward from present Rule 56(e)(1),
with only minor drafting changes. It did not provoke any public comment.

Subdivision (d)

Subdivision (d) addresses the situation of a nonmovant who cannot present facts essential to
justify its opposition. It carries forward present Rule 56(f) with only minor changes. A few
comments urged that explicit provision should be made for an alternative response: “Summary
judgment should be denied on the present record, but if the court would grant summary judgment
I should be allowed time to obtain affidavits or declarations or to take discovery.” This suggestion
was rejected for reasons summarized in one pithy response: “No one wants seriatim Rule 56
motions.” The Committee Note addresses a related problem by noting that a party who moves for
relief under Rule 56(d) may seek an order deferring the time to respond to the motion.

Subdivision (e)

Subdivision (e) was published in a form integrated with the point-counterpoint procedure. It
has been revised to reflect withdrawal of the point-counterpoint procedure. It fits with courts that
adopt point-counterpoint procedure on their own, particularly by recognizing the power to “consider
[a] fact undisputed for purposes of the motion.” This power corresponds to local rules that a fact
may be “deemed admitted” if there is no proper response. But paragraph (3) emphasizes that
summary judgment cannot be granted merely because of procedural default — the court must be
satisfied that the motion and supporting materials, including the facts considered undisputed, show
that the movant is entitled to judgment. Subdivision (e) also fits with procedures that do not include
point-counterpoint. In its revised form, it also applies to a defective motion, recognizing authority
to afford an opportunity to properly support a fact or to issue another appropriate order that may
include denying the motion.

Subdivision (f)

Subdivision (f) expresses authority to grant summary judgment outside a motion for summary
judgment. It reflects procedures that have developed in the decisions without any explicit anchor
in the text of present Rule 56. After giving notice and a reasonable opportunity to respond, the court
may grant summary judgment for a nonmovant, grant the motion on grounds not raised by the
parties, or consider summary judgment on its own. The proposal drew relatively few comments.

As published, subdivision (f) required notice and a reasonable opportunity to respond before
a court can deny summary judgment on a ground not raised by the parties. This provision caused
second thoughts in the Committee. The Committee concluded that notice should not be required
before denying a motion on what might be termed “procedural” grounds — the motion is filed after
the time set by rule or scheduling order, the motion is “ridiculously overlong,” and the like. It does
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not seem feasible to draft a clear distinction that would require notice before denying a motion on
“merits” grounds not raised by the parties and denying a motion on “procedural”” grounds not raised
by the parties. The Committee proposes that subdivision (f) be revised by deleting “deny” from
paragraph (2): “(2) grant er-dery the motion on grounds not raised by the parties * * *.”

Subdivision (g)

Subdivision (g) carries forward present Rule 56(d), providing in clearer terms that if the court
does not grant all the relief requested by the motion it may enter an order stating that any material
fact is not genuinely in dispute and treating the fact as established in the case. It drew few
comments. The Committee recommends it for adoption as published.

The Committee Note has been amended to address the concern that a party who accepts a fact
for purposes of the motion only should not fear that this limited acceptance will support a
subdivision (g) order that the fact is not genuinely disputed and is established in the case.

Subdivision (h)

Subdivision (h) carries forward present Rule 56(g)’s sanctions for submitting affidavits or
declarations in bad faith. As published it made two changes — it made sanctions discretionary, not
mandatory, and it required notice and a reasonable time to respond. It is recommended for adoption
with one change, the addition of words recognizing authority to impose other appropriate sanctions
in addition to expenses and attorney fees or contempt.

Several comments suggested that subdivision (h) be expanded to establish cost-shifting when
amotion or response is objectively unreasonable. The standard would go beyond Rule 11 standards.
The Committee concluded that cost-shifting should not be adopted.
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Rule 56: Clean Draft

PROPOSED AMENDMENT TO THE FEDERAL
RULES OF CIVIL PROCEDURE
Rule 56. Summary Judgment
(@) Motionfor Summary Judgmentor Partial Summary
Judgment. A party may move for summary judgment,
identifying each claim or defense — or the part of each

claim or defense — on which summary judgment is

1
2
3
4
5 sought. The court shall grant summary judgment if the
6 movant shows that there is no genuine dispute as to any
7 material fact and the movant is entitled to judgment as
8 a matter of law. The court should state on the record the
9 reasons for granting or denying the motion.
10 (b) Timeto File a Motion. Unless a different time is set by
11 local rule or the court orders otherwise, a party may file
12 a motion for summary judgment at any time until 30

13 days after the close of all discovery.

14 (c) Procedures.
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15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32

(1) Supporting Factual Positions. A party asserting

)

that a fact cannot be or is genuinely disputed must

support the assertion by:

(A) citing to particular parts of materials in the

(B)

record, including depositions, documents,
electronically stored information, affidavits
or declarations, stipulations (including those
made for purposes of the motion only),
admissions, interrogatory answers, or other
materials; or

showing that the materials cited do not
establish the absence or presence of a
genuine dispute, or that an adverse party
cannot produce admissible evidence to

support the fact.

Asserting That a Fact Is Not Supported by

Admissible Evidence. A party may assert that the

material cited to support or dispute a fact cannot be
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33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50

presented in a form that would be admissible in evidence.

(3) Materials Not Cited. The court need consider only
the cited materials, but it may consider other
materials in the record.

(4) Affidavits or Declarations. An affidavit or
declaration used to support or oppose a motion
must be made on personal knowledge, set out facts
that would be admissible in evidence, and show
that the affiant or declarant is competent to testify
on the matters stated.

(d) When Facts Are Unavailable to the Nonmovant. Ifa
nonmovant shows by affidavit or declaration that, for
specified reasons, it cannot present facts essential to
justify its opposition, the court may:

(1) defer considering the motion or deny it;

(2) allow time to obtain affidavits or declarations or to
take discovery; or

(3) issue any other appropriate order.
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51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69

(e) Failing to Properly Support or Address a Fact. Ifa

(f)

party fails to properly support an assertion of fact or

fails to properly address another party’s assertion of fact

as required by Rule 56(c), the court may:

(1) give an opportunity to properly support or address
the fact;

(2) consider the fact undisputed for purposes of the
motion;

(3) grant summary judgment if the motion and
supporting materials — including the facts
considered undisputed — show that the movant is
entitled to it; or

(4) issue any other appropriate order.

Judgment Independent of the Motion. After

giving notice and a reasonable time to respond, the

court may:

(1) grant summary judgment for a nonmovant;

(2) grant the motion on grounds not raised by a party;

or
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70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87

(9)

(h)

(3) consider summary judgment on its own after
identifying for the parties material facts that may
not be genuinely in dispute.

Failing to Grant All the Requested Relief. If the court
does not grant all the relief requested by the motion, it
may enter an order stating any material fact— including
an item of damages or other relief — that is not
genuinely in dispute and treating the fact as established
in the case.

Affidavit or Declaration Submitted in Bad Faith. If

satisfied that an affidavit or declaration under this rule

is submitted in bad faith or solely for delay, the court —
after notice and a reasonable time to respond — may
order the submitting party to pay the other party the
reasonable expenses, including attorney’s fees, it
incurred as aresult. An offending party or attorney may
also be held in contempt or subjected to other

appropriate sanctions.
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ComMMITTEE NOTE

Rule 56 is revised to improve the procedures for presenting and
deciding summary-judgment motions and to make the procedures
more consistent with those already used in many courts. The
standard for granting summary judgment remains unchanged. The
language of subdivision (a) continues to require that there be no
genuine dispute as to any material fact and that aparty the movant be
entitled to judgment as a matter of law. The amendments will not
affect continuing development of the decisional law construing and
applying these phrases. Fhe—sotrce—ofcontemporary—stmmary-

Subdivision (a). Subdivision (a) carries forward the summary-
judgment standard expressed in former subdivision (c), changing only
one word — genuine “issue” becomes genuine “dispute.” “Dispute”
better reflects the focus of a summary-judgment determination. As
explained below, “shall” also is restored to the place it held from
1938 to 2007.

The first sentence is added to make clear at the beginning that
summary judgment may be requested not only as to an entire case but
also as to a claim, defense, or part of a claim or defense. The
subdivision caption adopts the common phrase “partial summary
judgment” to describe disposition of less than the whole action,
whether or not the order grants all the relief requested by the motion.

“Shall” is restored to express the direction to grant summary
judgment. The word “shall” in Rule 56 acquired significance over
many decades of use. Rule 56 was amended in 2007 to replace
“shall” with “should” as part of the Style Project, acting under a
convention that prohibited any use of “shall.” Comments on
proposals to amend Rule 56, as published in 2008, have shown that
neither of the choices available under the Style Project conventions
— “must” or “should” — is suitable in light of the case law on
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whether a district court has discretion to deny summary judgment
when there appears to be no genuine dispute as to any material fact.
Compare Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255
(1986)(“Neither do we suggest that the trial courts should act other
than with caution in granting summary judgment or that the trial
court may not deny summary judgment in a case in which there is
reason to believe that the better course would be to proceed to a full
trial. Kennedy v. Silas Mason Co., 334 U.S. 249 * * * (1948)),” with
Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986)(“In our view, the
plain lanquage of Rule 56(c) mandates the entry of summary
judgment, after adequate time for discovery and upon motion, against
a_party who fails to make a showing sufficient to establish the
existence of an element essential to that party’s case, and on which
that party will bear the burden of proof at trial.”). Eliminating “shall”
created an unacceptable risk of changing the summary-judgment
standard. Restoring “shall” avoids the unintended consequences of
any other word.

Subdivision (a) also adds a new direction that the court should
state on the record the reasons for granting or denying the motion.
Most courts recognize this practice. Among other advantages, a
statement of reasons can facilitate an appeal or subsequent trial-court
proceedings. It is particularly important to state the reasons for
granting summary judgment. The form and detail of the statement of
reasons are left to the court’s discretion.

The statement on denying summary judgment need not address
every available reason. But identification of central issues may help
the parties to focus further proceedings.

Subdivision (b). The tlmmg prOV|3|ons |n former sudeVIS|0ns (a)

superseded AIthouqh the ruIe aIIows a motlon for summary

judgment to be filed at the commencement of an action, in many
cases the motion will be premature until the nonmovant has had time
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to file a responsive pleading or other pretrial proceedings have been
had. Scheduling orders or other pretrial orders can requlate timing to

fit the needs of the case.

Subdivision (c). Subdivision (c) is new. It establishes a common
procedure for several aspects of summary-judgment motions
synthesized from similar elements developed in the cases or found in
many local rules.
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Subdivision (c)(1) addresses the ways to support an assertion

that a fact can or cannot be genuinely disputed. It does not address
the form for providing the required support. Different courts and
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judges have adopted different forms including, for example,
directions that the support be included in the motion, made part of a
separate statement of facts, interpolated in the body of a brief or
memorandum, or provided in a separate statement of facts included
in a brief or memorandum.

SudeVI5|on (C)(l)(A)(@(ﬁr} addresses descrlbes the—wayﬁe

deserrbes—ﬂﬁe famlllar record materlals commonly relled upon and
requires that the movant cite the particular parts of the materials that
support the its facts positions. Materials that are not yet in the record
— including materials referred to in an affidavit or declaration —
must be placed in the record. Once materials are in the record, the
court may, by order in the case, direct that the materials be gathered
in an appendix, a party may voluntarily submit an appendix, or the
parties may submit a joint appendix. The appendix procedure also
may be established by local rule. Direction to a specific location in
an appendix satisfies the citation requirement. So too it may be
convenient to direct that a party assist the court in locating materials
buried in a voluminous record.

Subdivision (c)(1)(B)#4){A){it) recognizes that a party need not
always point to specific record materials. One party, without citing
any other materials, may respond or reply that materials cited to
dispute or support a fact do not establish the absence or presence of
a genuine dispute. And a party who does not have the trial burden of
production may rely on a showing that a party who does have the trial
burden cannot produce admissible evidence to carry its burden as to
the fact.

Subdivision (c)(2){5) provides that a
party may assert that material
cited to support or dispute a fact cannot be presented in a form that

Would be adm|35|ble |n eVIdence *he—etafemeﬁt—m—the—feepeﬁse

There IS Nno need to make a
separate motion to strike. If the case goes to trial, failure to challenge
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admissibility at the summary-judgment stage does not forfeit the right
to challenge admissibility at trial.

Subdivision (c)(3)4)(B) reflects judicial opinions and local
rules provisions stating that the court may decide a motion for
summary judgment without undertaking an independent search of the
record. Nonetheless, the rule also recognizes that a court may
con5|der record materlals not called to lts attentlon by the partles H

Subdivision (c)(4){6) carries forward some of the provisions of
former subdivision (e)(1). Other provisions are relocated or omitted.
The requirement that a sworn or certified copy of a paper referred to
in an affidavit or declaration be attached to the affidavit or
declaration is omitted as unnecessary given the requirement in
subdivision (¢)(L)(A)&{AX) that a statement or dispute of fact be
supported by materials in the record.

A formal affidavit is no longer required. 28 U.S.C. § 1746
allows a written unsworn declaration, certificate, verification, or
statement subscribed in proper form as true under penalty of perjury
to substitute for an affidavit.

Subdivision (d). Subdivision (d) carries forward without substantial
change the provisions of former subdivision (f).

A party who seeks relief under subdivision (d) shettd-consider
may seeking an order deferring the time to respond to the summary-
judgment motion.

Subdivision (e). Subdivision (e) addresses questions that arise when

a response-orteply-doesnot-comply-with-Rute-56(¢) party fails to
support an assertion of fact or fails to properly address another

Dartv s assertlon of fact as requwed bv Rule 56(c) feerurfemeﬁfs—

As explalned below, Ssummaryjudgment
cannot be granted by default even if there is a complete failure to
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respond to the motion er—replty, much less when an attempted
response efr+epty fails to comply with alt Rule 56(c) requirements.
Nor should it be denied by default even if the movant completely
fails to reply to a nonmovant’s response. Before deciding on other
possible action, subdivision (e)(1) recognizes that the court may
afford an opportunity to respond-or+ephyinproper—form properly
support or address the fact. In many circumstances this opportunity
will be the court’s preferred first step.

Subdivision (e)(2) authorizes the court to consider a fact as
undisputed for purposes of the motion when response or reply
requirements are not satisfied. This approach reflects the “deemed
admitted” provisions in many local rules. The fact is considered
undisputed only for purposes of the motion; if summary judgment is
denied, a party who failed to make a proper Rule 56 response or reply
remains free to contest the fact in further proceedings. And the court
may choose not to consider the fact as undisputed, particularly if the
court knows of record materials that show grounds for genuine
dispute.

Subdivision (e)(3) recognizes that the court may grant summary
judgment only if the motion and supporting materials — including
the facts considered undisputed under subdivision (e)(2) — show that
the movant is entitled to it. Considering some facts undisputed does
not of itself allow summary judgment. If there is a proper response
or reply as to some facts, the court cannot grant summary judgment
without determining whether those facts can be genuinely disputed.
Once the court has determined the set of direct facts — both those it
has chosen to consider undisputed for want of a proper response or
reply and any that cannot be genuinely disputed despite a
procedurally proper response or reply — it must determine the legal
consequences of these facts and permissible inferences from them.

Subdivision (e)(4) recognizes that still other orders may be
appropriate.  The choice among possible orders should be designed
to encourage proper responses-anc+rephes presentation of the record.
Many courts take extra care with pro se litigants, advising them of the
need to respond and the risk of losing by summary judgment if an
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adequate response is not filed. And the court may seek to reassure
itself by some examination of the record before granting summary
judgment against a pro se litigant.

Subdivision (f). Subdivision (f) brings into Rule 56 text a number of
related procedures that have grown up in practice. After giving
notice and a reasonable time to respond the court may grant summary
judgment for the nonmoving party; grant er-dery a motion on legal
or factual grounds not raised by the metion,—response,—or—tepty
parties; or consider summary judgment on its own. In many cases it
may prove useful to-aetbynviting first to invite a motion; the invited
motion will automatically trigger the regular procedure of subdivision

(©).

Subdivision (g). Subdivision (g) applies when the court does not
grant all the relief requested by a motion for summary judgment. It
becomes relevant only after the court has applied the summary-
judgment standard carried forward in subdivision (a) to each claim,
defense, or part of a claim or defense, identified by the motion tneer
stbatvistor(e {2 A)t. Once that duty is discharged, the court may
decide whether to apply the summary-judgment standard to dispose
of a material fact that is not genuinely in dispute. The court must
take care that this determination does not interfere with a party’s
ability to accept a fact for purposes of the motion only. A
nonmovant, for example, may feel confident that a genuine dispute
as to one or a few facts will defeat the motion, and prefer to avoid the
cost of detailed response to all facts stated by the movant. This
position should be available without running the risk that the fact will
be taken as established under subdivision (@) or otherwise found to
have been accepted for other purposes.

If it is readily apparent that the court cannot grant all the relief
requested by the motion, it may properly decide that the cost of
determining whether some potential fact disputes may be eliminated
by summary disposition is greater than the cost of resolving those
disputes by other means, including trial. Even if the court believes
that a fact is not genuinely in dispute it may refrain from ordering
that the fact be treated as established. The court may conclude that
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it is better to leave open for trial facts and issues that may be better
illuminated by the trial of related facts that must be tried in any event.

Subdivision (h). Subdivision (h) carries forward former subdivision
(9) with tweo three changes. Sanctions are made discretionary, not
mandatory, reflecting the experience that courts seldom invoke the
independent Rule 56 authority to impose sanctions. See Cecil &
Cort, Federal Judicial Center Memorandum on Federal Rule of Civil
Procedure 56(g) Motions for Sanctions (April 2, 2007). In addition,
the rule text is expanded to recognize the need to provide notice and
a reasonable time to respond. Finally, authority to impose other
appropriate sanctions also is recognized.
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Published Rule 56(c):

Rule 56. Summary Judgment

(c) Procedures.

* kK &

(1) Case-specific procedure. The procedures in this

)

subdivision (c) apply unless the court orders

otherwise in the case.

Motion, Statement, and Brief; Response and

Brief; Reply and Brief.

(A) Motion, Statement, and Brief. The movant

must simultaneously file:

(i) a motion that identifies each claim or

(i)

defense — or the part of each claim or
defense — on which summary
judgment is sought;

a separate statement that concisely
identifies in separately numbered
paragraphs only those material facts

that cannot be genuinely disputed and
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18 entitle the movant to summary
19 judgment; and
20 (iii) a brief of its contentions on the law or
21 facts.
22 (B) Response and Brief by the Opposing Party.
23 A party opposing summary judgment:
24 (1) must file a response that, in
25 correspondingly numbered paragraphs,
26 accepts or disputes — or accepts in part
27 and disputes in part — each fact in the
28 movant’s statement;
29 (i) may in the response concisely identify
30 in separately numbered paragraphs
31 additional material facts that preclude
32 summary judgment; and
33 (iii) must file a brief of its contentions on
34 the law or facts.

35 (C) Reply and Brief. The movant:
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36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55

(i)

(i)

must file, in the form required by Rule
56(c)(2)(B)(i), a reply to any additional
facts stated by the nonmovant; and

may file a reply brief.

(3) Accept or Dispute Generally or for Purposes of

(4)

Motion Only. A party may accept or dispute a fact

either generally or for purposes of the motion only.

Citing Support for Statements or Disputes of

Fact; Materials Not Cited.

(A) Supporting Fact Positions. A statement that

a fact cannot be genuinely disputed or is

genuinely disputed must be supported by:

(i)

citation to particular parts of materials
in the record, including depositions,
documents, electronically stored
information, affidavits or declarations,
stipulations (including those made for
purposes of the motion only),
admissions, interrogatory answers, or

other materials; or
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56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75

()

(6)

(if) a showing that the materials cited do
not establish the absence or presence of
a genuine dispute, or that an adverse
party cannot produce admissible
evidence to support the fact.

(B) Materials not Cited. The court need consider

only materials called to its attention under
Rule 56(c)(4)(A), but it may consider other
materials in the record:
(i) toestablish a genuine dispute of fact; or
(ii) to grant summary judgment if it gives
notice under Rule 56(f).
Assertion that Fact is Not Supported by
Admissible Evidence. A response or reply to a
statement of fact may state that the material cited
to support or dispute the fact is not admissible in
evidence.
Affidavits or Declarations. An affidavit or
declaration used to support a motion, response, or

reply must be made on personal knowledge, set out
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76 facts that would be admissible in evidence, and
77 show that the affiant or declarant is competent to

78 testify on the matters stated.
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C. Rule 8(c): Discharge in Bankruptcy

The Committee recommends approval for adoption of the proposal to delete “discharge in
bankruptcy” from the list of affirmative defenses in Rule 8(c)(1). The proposal was published in
August 2007. The proposal was suggested by bankruptcy judges and approved by other experts,
who argued that statutory changes had superseded the former status of discharge as an affirmative
defense. The Department of Justice provided the only arguments resisting this proposal. Because
the question was important to the Department, this issue was withheld when the other August 2007
proposals were recommended and accepted for adoption. Continuing discussions failed to persuade
the Department to withdraw from its position. Advice was sought from the Bankruptcy Rules
Committee, which voted — over the Department’s sole dissent — to approve adoption of the
recommendation.

The statutory basis for deleting the description of discharge in bankruptcy as an affirmative
defense is set out in the attached memorandum that Judge Wedoff prepared for the Bankruptcy Rules
Committee. The Minutes of the Civil Rules Committee discussion that was guided by Judge Wedoff
also are helpful. The decisions cited in the memorandum make two important points. First, every
court that has considered the impact of 11 U.S.C. 8 524(a) on Rule 8(c) has concluded that discharge
in bankruptcy can no longer be characterized as an affirmative defense. Second, courts that have
looked only to Rule 8(c) without considering the statute have concluded — not surprisingly — that
discharge is an affirmative defense. This confusion shows that there is no point in further delay.
It is time to decide whether to make the change.

The Department of Justice remains concerned that the effects of discharging a debt arise only
if the debt in fact was discharged. A general discharge does not always discharge all outstanding
debts. A creditor should be able both to secure a determination whether a particular debt has been
discharged, and to collect a debt that was not discharged. These concerns are explored in the
attached memorandum from Acting Assistant Attorney General Hertz. They may warrant adding
a few sentences to the Committee Note as a brief reminder of the procedures for seeking to
determine the creditor’s rights. These sentences are enclosed by brackets to prompt discussion of
the recurring need to define the value of offering advice that goes beyond explaining the immediate
purpose of the rule text.

The Department of Justice would like to include some additional advice in the final sentence
of the bracketed material in the Committee Note. The full sentence would read: “The issue whether
a claim was excepted from discharge may be determined either in the court that entered the
discharge or — in most instances — in another court with jurisdiction over the creditor’s claim,and
in such a proceeding the debtor may be required to respond.” The Committee believes that whatever
value there may be in providing the advice in the bracketed sentences, the additional advice
suggested by the Department is both unnecessary and beyond the appropriate scope of a Civil Rule
Note.

The Committee recommends approval for adoption of this amendment of Rule 8(c)(1), and
approval of the Committee Note.
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11 ACTION ITEM FOR PUBLICATION
Supplemental Rule E(4)(f)
Supplemental Rule E(4)(f) provides:

(F) Procedure for Release From Arrest or Attachment. Whenever property is arrested
or attached, any person claiming an interest in it shall be entitled to a prompt hearing at
which the plaintiff shall be required to show why the arrest or attachment should not be
vacated or other relief granted consistent with these rules. This subdivision shall have
no application to suits for seamen’s wages when process is issued upon a certification of
sufficient cause filed pursuant to Title 46, U.S.C. 88 603 and 604 or to actions by the
United States for forfeitures for violation of any statute of the United States.

The question is whether to delete the final sentence as superseded by subsequent statutory and
rule developments.

Professor David J. Sharpe, in 07-CV-D, wrote for a Maritime Law Association working group
that the two statutes have been repealed. (The “official” edition of the Rules, 110th Congress, 2d
Sess., Committee Print No. 6, for use of the Committee on the Judiciary of the House of
Representatives, notes the repeal of these statutes in 1983.) Deletion of the reference to these
statutes seems warranted; publication should flush out any arguments that other statutes should be
invoked.

The question whether to delete the reference to forfeiture actions is somewhat more
complicated. New Supplemental Rule G, added in 2006, “governs a forfeiture action in rem arising
from a federal statute.” But under Rule G(1), if Rule G does not address an issue, “Supplemental
Rules C and E and the Federal Rules of Civil Procedure also apply.” Under Rule G(3)(a) and (b)
some civil forfeitures are begun by arrest, but others are not. Rule G(8)(d) provides a petition for
release of property held for judicial or nonjudicial forfeiture under a statute governed by 18 U.S.C.
§ 983(f). The Department of Justice has noted that “[b]ecause there never have been post-arrest
hearings in forfeiture cases,” thanks to Rule E(4)(f), there was no reason to say more in Rule G. All
of this leaves the possibility that arguments will be made to apply Rule E(4)(f) after an arrest of
property for forfeiture if the exception in E(4)(f) for forfeiture actions is deleted. 1t seems likely that
most courts would find in Rule G an evident purpose to provide a generally comprehensive
procedure for forfeiture actions. But it is not clear that all courts will reach this result. Nor is it
clear what policy arguments might be made for applying Rule E(4)(f), apart from the broad
argument that there always should be an opportunity to seek a hearing when a court order deprives
a person of ordinary control of property. It may be better to recommend publication in a form that
offers an alternative stating explicitly that Rule G excludes Rule E(4)(f), inviting comment on the
need for this statement.

The Committee recommends publication for comment of this amendment, which is set out in
Appendix B.
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111 INFORMATION ITEMS
Rule 45

The Discovery Subcommittee has been asked to carry forward its initial examination of Rule
45. Many possible questions have been identified. In some ways the most difficult choice will be
whether to undertake a complete review of all of Rule 45, reasoning that a second project will not
likely be undertaken for several years, or whether to focus on a more manageable set of the more
important questions.

Two questions were prominent among the early reasons for examining Rule 45. Some courts
have concluded that Rule 45(c)(3)(A)(ii) impliedly authorizes nationwide service of a trial subpoena
addressed to a party’s officer because it states limits — 100 miles or within the state — only for a
person who is neither a party nor a party’s officer. This is an improbable reading in face of the
express general limits in Rule 45(b)(2), and it has raised concerns of misuse or even abuse.

A second common problem arises when a nonparty seeks relief from a subpoena issued by a
court different from the court where the main action is pending. The nonparty can apply to the
main-action court for a protective order under Rule 26(c)(1). But a proceeding to enforce the
subpoena can be brought only in the court that issued it. Forcing the nonparty to travel to the main-
action court to contest the subpoena may impose an undesirable burden. But the main-action court
may be in a better position to understand the importance of the discovery in the context of the action,
and to integrate this dispute in overall case management. Courts have struggled to find ways to
balance these competing concerns.

Several other problems may be noted without implying any ranking of importance.

Rule 45(b)(1) requires that notice be served on each party before serving the person addressed
by a subpoena to produce documents, electronically stored information, or tangible things. It does
not require notice to other parties when production occurs. Neither does it require notice to other
parties of negotiations about compliance between the party who served the subpoena and the person
directed to produce. Additional notices might improve the functioning of the rule.

Rule 45(c)(2)(B)(ii) directs that if a person commanded to produce objects, production may
be required only by an order that “must protect a person who is neither a party nor a party’s officer
from significant expense resulting from compliance.” Questions have been raised whether the only
way to secure protection is by objecting. Questions also have been raised as to what “expense” is
covered — does it include, for example, attorney fees spent to determine what items are relevant,
responsive, and not subject to claims of privilege or other protection?

Questions as to location begin with the 100-mile limit that applies in several circumstances.
This limit was included in the First Judiciary Act, and apparently traces still further back in
common-law practice. Times and travel have changed. Should this limit be reconsidered in
general? Or should it at least be reconsidered for document production, which often can be
accomplished as readily in one place as another?

Complaints have been made about times to comply. Rule 45(c)(2)(B) directs that an objection
to adocument subpoena “be served before the earlier of the time specified for compliance or 14 days
after the subpoena is served.” That seems to imply that the time for compliance can be set at less
that 14 days. Is that appropriate? And when must a privilege log be filed in relation to the time to
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object? There also are complaints that attempts are made to use Rule 45 to circumvent discovery
cut-offs: is that a real problem, and is it better addressed by a rule amendment or by encouraging
more explicit case-management orders?

The only means of enforcement specified in Rule 45 is the contempt sanction of Rule 45(e).
Should some other sanctions be added?

A variety of other questions may well be put aside. Examples include preservation by a
nonparty — preservation obligations have been put aside in earlier discovery projects. Real
problems seem to arise from prehearing discovery subpoenas issued by arbitrators, but the questions
seem better addressed outside Rule 45.

Rule 45 plays a vital role in nonparty discovery. Great care will be taken to avoid reaching
beyond changes that can be recommended with confidence.

Rule 4(i)(3): Service on United States Officer or Employee

Rule 4(i)(3) governs service on a United States officer or employee sued in an individual
capacity for an act or omission occurring in connection with duties performed on the United States’
behalf. Service must be made on the United States. The employee also must be served under Rule
4(e), (f), or (g). The most common methods of individual service are likely to be Rule 4(e)(1) and
(2). Rule 4(e)(1) adopts state-law methods of service. Rule 4(e)(2) provides for service by personal
delivery to the defendant, leaving a copy at the defendant’s dwelling or usual place of abode with
a suitable person who resides there, or “delivering a copy * * * to an agent authorized by
appointment or by law to receive service of process.”

Personal service, and perhaps particularly service at home, can be unsettling and even
dangerous. The question has been raised whether some alternative may be appropriate. The most
likely alternative will be to work by analogy to Rule 4(e)(2)(C), which allows service by delivery
to an agent authorized by appointment or by law to receive service. The challenge would be to
identify a process for designating agents free from conflicting interests and likely to convey prompt
notice to the individual defendant.

Preliminary discussion has suggested the possibility that the problems of providing for service
on an agent are different for judicial branch employees than for employees of other branches.
Suitable agents might include the United States Attorney, the clerk of court, the court itself, or the
Administrative Office. Judges may be particularly distinctive defendants for additional reasons.
The broad scope of judicial immunity means that most claims against them are likely to be frivolous.
Problems of security and harassment may be great.

This topic is important. 1t may be to difficult to yield a solution either by amending Rule 4 or
by proposing legislation. The Committee will study it further, beginning with an effort to gain fact
information about service on judges, including actual service experiences and security problems
encountered by security officers.

Appellate-Civil Rules Questions
The Appellate and Civil Rules intersect at many points, particularly with respect to appeal time

and also with respect to appealability. At least two current Appellate Rules Committee projects
require attention by both committees. One raises the question whether Civil Rule 58 should be
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amended to require entry of judgment on a separate document when the original judgment is altered
or amended on one of the five post-judgment motions enumerated in Rule 58(a). The other
addresses the divergent approaches taken by the courts of appeals to attempts to “manufacture
finality” in order to achieve present review of a ruling that otherwise would not be appealable as a
final judgment. These questions are described fully inthe Report of the Appellate Rules Committee.

The two committees have created a joint subcommittee to work on these questions and others
that might benefit from joint consideration — new questions may arise from the Bankruptcy Rules
Committee’s examination of the Bankruptcy Rules provisions on appeals. The six subcommittee
members include three members of the Appellate Rules Committee and three members of the Civil
Rules Committee. Judge Steven Colloton will chair the subcommittee.

2010 Conference

Planning for the 2010 Conference has progressed well. It will be held on May 10 and 11 at the
Duke University Law School. Judge John Koeltl chairs a large planning committee. The
foundations have been laid for new empirical work and authors have been found to present principal
papers. The agenda for two full days of discussion has been pretty well set.

The goal of the conference is to determine whether there are problems with federal civil
procedure that should be addressed by legislation, court rules, education of bench and bar, or other
means. One perspective is provided by asking whether it is true that litigants are increasingly
choosing state courts in cases that once would have been brought to a federal court, and if so
whether the cause is federal pretrial procedure.

Important empirical work for the Conference will be done by the Federal Judicial Center. The
Center will undertake a survey of discovery and related issues built on revisions of the survey it
undertook for the Committee in 1997. The survey instrument has been developed and responses will
be sought over the early summer. Preliminary results should be available by fall. The Committee
is grateful for the Center’s continuing support in this vitally important project.

Empirical work also will be done by the American Bar Association Litigation Section, which
will send to all its members with identified e-mail addresses a revised form of the survey by the
American College of Trial Lawyers and the Institute for the Advancement of the American Legal
System. That survey itself is very interesting, as demonstrated by the presentation at the January
meeting of this Committee. Again, this help is most welcome.

The RAND Institute is working on e-discovery. It is hoped that this work will progress at a

rate that will enable presentation at the conference. It also is hoped that additional empirical work
will be done by Professor Theodore Eisenberg of Cornell.

Appendix A — Proposed Amendments to Rule 8(c), Rule 26, and Rule 56 for Transmission to
Judicial Conference and Memoranda from Judge Wedoff and the Department of Justice on Proposed
Amendment to Rule 8(c)

Appendix B — Proposed Amendment to Supplemental Rule E for Public Comment

Appendix C — Draft Minutes of April 2009 Meeting and Final Minutes of February 2009 Meeting
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PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF CIVIL PROCEDURE!

Rule 8. General Rules of Pleading
S
(©) Affirmative Defenses.

1) In General. In responding to a pleading, a
party must affirmatively state any avoidance
or affirmative defense, including:

» accord and satisfaction;
» arbitration and award;

e assumption of risk;

» contributory negligence;
—thscharge-irbankraptey;
* duress;

* estoppel;

» failure of consideration;

« fraud;

'New material is underlined; matter to be omitted is lined through.



15

16

17

18

19

20

21

22

23

24

25

2 FEDERAL RULES OF CIVIL PROCEDURE

* illegality;

* injury by fellow servant;

* laches;

* license;

* payment;

* release;

* res judicata;

* statute of frauds;

* statute of limitations; and

* waiver.

E R S S S
CoMMITTEE NOTE
“[D]ischarge in bankruptcy” is deleted from the list of

affirmative defenses. Under 11 U.S.C. § 524(a)(1) and (2) a
discharge voids a judgment to the extent that it determines a personal
liability of the debtor with respect to a discharged debt. The
discharge also operates as an injunction against commencement or
continuation of an action to collect, recover, or offset a discharged
debt. For these reasons it is confusing to describe discharge as an
affirmative defense. [But 8 524(a) applies only to a claim that was

actually discharged. Several categories of debt set outin 11 U.S.C.
8 523(a) are excepted fromdischarge. The issue whether a claim was
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excepted from discharge may be determined either in the court that
entered the discharge or — in most instances — in another court with
jurisdiction over the creditor’s claim.]

COMMITTEE NOTE SHOWING REVISIONS

“[D]ischarge in bankruptcy” is deleted from the list of
affirmative defenses. Under 11 U.S.C. § 524(a)(1) and (2) a
discharge voids a judgment to the extent that it determines a personal
liability of the debtor with respect to a discharged debt. The
discharge also operates as an injunction against commencement or
continuation of an action to collect, recover, or offset a discharged
debt. Fheseconseguene & be-watved :

I 0€, 1O €€ OU H “2‘6‘6‘ “‘2“
these reasons it is confusing to describe discharge as an affirmative
defense. [But 8§ 524(a) applies only to a claim that was actually
discharged. Several categories of debt set outin 11 U.S.C. § 523(a)
are_excepted from discharge. The issue whether a claim was
excepted from discharge may be determined either in the court that
entered the discharge or — in most instances — in another court with
jurisdiction over the creditor’s claim.]

Changes Made After Publication and Comment
No changes were made in the rule text.

The Committee Note was revised to delete statements that
were over-simplified. New material was added [to provide a
reminder of the means to determine whether a debt was in fact
discharged.]
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Summary of Comments: 2007 Publication

07-CV-015: Hon. Jeffrey S. Bucholtz, Acting Assistant Attorney General, writes at length to argue
that “discharge in bankruptcy” should not be deleted from the Rule 8(c) list of affirmative defenses.
Alternatively, the Committee Note should explain that the change is intended to require that
creditors plead that the debt was excepted from discharge, and should not observe that the effect of
a discharge ordinarily is determined by the bankruptcy court that entered the discharge.

It is recognized that the 9th Circuit BAP in 2005 ruled that a 1970 bankruptcy code
amendment invalidated the “discharge in bankruptcy” provision of Rule 8(c); it is argued that
whether or not the decision is correct as to the effects of the 1970 amendment, it is wrong after
adoption of the 1978 Code. The 1970 amendment reflected fears that creditors would bring actions
on discharged debts, hoping for defaults that would waive the discharge defense. Now sanctions
for willful violations of the discharge injunction provide adequate deterrence. In any event, if the
debt was discharged the debtor can invoke Rule 60(b) to vacate the judgment or can ask the
bankruptcy court to enforce the discharge injunction.

The central point is that not all debts of a bankruptcy debtor are discharged even if the debtor
is “discharged.” Some debts are excepted.

One category of debts are not dischargeable only if declared not dischargeable by the
bankruptcy court during the bankruptcy case; these are the only debts within the exclusive
determination of the bankruptcy court — the creditor must advance these grounds of
nondischargeability in the bankruptcy case or lose them.

Other debts are automatically excepted from discharge by operation of law; there is no need
to raise nondischargeability in the bankruptcy case. Such debts include tax debts governed by 11
U.S.C. 8 523(a)(1) — disputes frequently arise on the (a)(1)(C) question whether the debtor made
any willful attempt to defeat the tax. At some point someone needs to plead to this question.

A debtalso is not discharged if the creditor is not given notice of the bankruptcy case in time
to file a claim. Because of this possibility, it is urged that “a debtor who responds to a post-
discharge complaint on a debt that may well be excepted from discharge” without raising discharge
as a defense should not be able to avoid the ensuing judgment. [It is not said how common this
event is as compared to other grounds for nondischargeability, nor why the judgment should not be
void under the governing statute if indeed the creditor had the required notice.]

The Committee Note observation about determination of the effect of a discharge by the
bankruptcy court that entered the discharge is countered by observing that bankruptcy jurisdiction
is conferred on the district courts (and the bankruptcy courts as units of the district courts).

Italso is argued that a judgment on a debt that was arguably excepted from discharge must
be accorded res judicata effect; this argument migrates into the assertion that if discharge is deleted
as an affirmative defense the Committee Note should recognize that the result is to shift to the
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creditor the burden of pleading nondischargeability. At least if the pleaded ground of
nondischargeability is “plausible,” the debtor should not be able to completely ignore the action on
the claimed debt. (The idea seems to be that if the plaintiff pleads nondischarge and the defendant
fails to deny the allegation, nondischarge is admitted.)

Italso is argued that the statutory provision barring waiver of the provisions on the discharge
injunction and voiding a judgment addresses only contractual waivers, not waiver by failure to plead
discharge as an affirmative defense.

And it is noted that nonbankruptcy courts have concurrent jurisdiction to determine the
application of a specific exception to discharge.

A particular problem arises from tax debts. The government often sues both the tax debtor
and a fraudulent transferee, seeking a personal judgment against the debtor on the theory that the
tax debt was not dischargeable because of a willful attempt to defeat payment and also judgment
against the transferee. The debtor rushes to the bankruptcy court with a complaint to determine
dischargeability. If the bankruptcy court proceeds, the government is at risk that a victory declaring
the debt not dischargeable is not binding in the separate action against the transferee, while a ruling
that the debt was discharged forecloses any action against the transferee. It is better to avoid dual
litigation of the same issue by retaining jurisdiction in the district court where the collection action
was filed.

Finally, it is urged that no apparent hardship has resulted from Rule 8(c), and that state
practice commonly also treats discharge as an affirmative defense.
Response: Deletion of “discharge in bankruptcy” from the Rule 8(c) catalogue of affirmative
defenses was recommended with confidence by bankruptcy judges. The detailed Department of
Justice comments suggested the need for further advice. Professor Jeffrey Morris, Reporter for the
Bankruptcy Rules Committee, generously took up the request for help and provided this response:

RESPONSE TO DOJ COMMENT ON CIVIL RULE 8(c)

The Department is correct, in part, in noting that creditors may pursue in either state or
federal courts the collection of debts that are not discharged. It is also correct in noting that
bankruptcy courts have exclusive jurisdiction only over dischargeability actions under § 523 (a)(2),
(4), and (6) as provided by § 523(c). Furthermore, the Department is correct that the bankruptcy
courts have concurrent jurisdiction with other federal courts and state courts to determine the
dischargeability of claims excepted from the discharge under the other subparagraphs in § 523(a)
of the Bankruptcy Code. | do not believe that these correct statements, however, lead to the
conclusion that Rule 8(c) should not be amended to delete “discharge in bankruptcy” from the list
of affirmative defenses.

The Civil Rules Committee noted in its materials published in connection with the
publication of the proposed amendment to Rule 8(c) that 8 524(a)(1) provides that any judgment that
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is obtained at any time is void to the extent that the judgment purports to determine the personal
liability of the debtor with respect to a discharged debt. The premise of the deletion of “discharge
in bankruptcy” from the list of affirmative defenses is that the statute operates to prevent any such
judgment from being effective. There should be no need for a debtor to affirmatively assert the
discharge as a defense in an action based on a discharged claim. That is true without regard to
whether the creditor is a governmental unit, or any other type of creditor. If the underlying claim
is allegedly nondischargeable under § 523(a)(2), (4), or (6), and the creditor does not act timely in
the bankruptcy court to obtain an order that the debt is excepted from the discharge, that creditor is
permanently enjoined under 8 524(a)(2) from attempting to collect that debt. Moreover, if the
creditor violates that injunction and obtains a judgment, that judgment is void (note that it is void
and not voidable) under § 524(a)(1). This statutory scheme is, and is intended to be, self executing.
Requiring a debtor (who has already been told not to worry about a creditor who holds a discharged
debt) to affirmatively plead the bankruptcy discharge is inconsistent with this system.

The Department notes that this system actually predates the 1978 Code, and the Civil Rules
Committee’s materials also highlight that fact. Those materials state that 8 524(a)(1) and its
predecessor statute both created an injunction against the collection of discharged debts and against
any attempts to collect those debts. In fact, one need not go too far back to find (off the top of my
head, I think it was in 1966 or so) that debtors once had to apply for a discharge, and the failure to
do so resulted in a debtor going through the process but receiving no discharge even though no
grounds existed on which to object to the discharge. This led to the change in the default rule from
“no discharge unless requested by the debtor” to “discharge granted unless an objection is
successfully obtained by a party in interest.” Retaining the discharge as an affirmative defense is
inconsistent with over 40 years of bankruptcy law.

The Department is correct that many kinds of debts are not discharged. Of course, for those
debts, the debtor/defendant cannot affirmatively or otherwise plead the defense of a bankruptcy
discharge. The only impact of maintaining the requirement that debtors affirmatively plead the
discharge defense is to obtain judgments more easily in cases in which the debtor otherwise files an
answer. Thus, under the DOJ view, if debtor/defendants file no answer, default judgments can be
entered. If they file an answer but do not include an available bankruptcy discharge defense, then
the discharge defense is waived. This directly contradicts 8 524(a) and should not be permitted
under the Civil Rules.

It is this statutory scheme that makes deletion of “discharge in bankruptcy” from Rule 8(c)
appropriate and, indeed, necessary. The other issues about concurrent jurisdiction and the like raised
by DOJ are all correct, but not truly relevant. The closest question the Department raises has very
little to do with DOJ whose most likely problems will arise under the tax and student loan
nondischargeability categories. That is, under § 523(a)(3), creditors whose claims are not listed in
the bankruptcy case can later assert in any court with jurisdiction that their claim was not discharged
in the bankruptcy case. The Department’s brief discussion of the issue, however, is misleading in
my opinion. In fact, the vast majority of individual debtor bankruptcy cases are no asset cases. The
overwhelming majority of courts that have considered the issue have held that claims that were not
listed in the debtor’s case are nonetheless discharged. Section 523(a)(3) is effectively limited to the
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protection of the holders of claims that suffered by virtue of not receiving notice of the case. These
creditors are those who could not timely file an action under 8 523(a)(2), (4), or (6), or creditors who
would have shared in a distribution of the estate’s assets if they had been able to file a proof of claim
inatimely fashion. Because most of the individual debtor cases are no asset cases, § 523(a)(3) plays
a limited role.

My bottom line — the Rule should be amended as proposed. The Committee Note, however,
should also be amended to avoid the suggestion made in the last sentence of the Note. The sentence
certainly does not state that the bankruptcy court has exclusive jurisdiction over all matters relating
to the discharge, but it could be misunderstood as meaning that bankruptcy courts have this
exclusive jurisdiction. Itis clear to me that the Committee had no such intention. The Note merely
states what I think is the most regular result when an issue of the extent of the bankruptcy discharge
is raised. But, amending the Committee Note to replace the last sentence with something along the
following lines might be more appropriate.
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Rule 26. Duty to Disclose; General Provisions
Governing Discovery?

(@) Required Disclosures.
N
(2 Disclosure of Expert Testimony
(A) In General. In addition to the
disclosures required by Rule 26(a)(1),
a party must disclose to the other
parties the identity of any witness it
may use at trial to present evidence
under Federal Rule of Evidence 702,
703, or 705.

(B)  Witnesses Who Must Provide a

Written Report. Unless otherwise

stipulated or ordered by the court, this

?In the Rule, material added after the public comment period is indicated by
double underlining, and material deleted after the public comment period is
indicated by underlining and overstriking. In the Note, new material is indicated
by underlining and deleted material by overstriking.
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disclosure must be accompanied by a
written report — prepared and signed
by the witness — if the witness is one
retained or specially employed to
provide expert testimony in the case or
one whose duties as the party’s
employee regularly involve giving
expert testimony. The report must
contain:

Q) a complete statement of all
opinions the witness will
express and the basis and
reasons for them;

(i)  the facts or data or—ether
tnformation considered by the

witness in forming them;
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(i)

(iv)

(v)

(vi)

any exhibits that will be used
to summarize or support them;
the witness’s qualifications,
including a list of all
publications authored in the
previous 10 ter years;

a list of all other cases in
which, during the previous 4
four years, the witness
testified as an expert at trial or
by deposition; and

a statement of the
compensation to be paid for
the study and testimony in the

case.

Witnesses Who Do Not Provide a

Written Report. Unless otherwise
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(B€)

stipulated or ordered by the court, if

the witness is not required to provide

a__written report, this the—Rule

26(aHHAY) disclosure must state:

(i) the subject matter on which

the witness is expected to

present evidence under

Federal Rule of Evidence 702,

703, or 705; and

(i)  a summary of the facts and

opinions to which the witness

is expected to testify.

Time to Disclose Expert Testimony.
A party must make these disclosures
at the times and in the sequence that

the court orders. Absent a stipulation
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or a court order, the disclosures must

be made:

Q) at least 90 days before the date
set for trial or for the case to
be ready for trial; or

(i) if evidence is intended solely
to contradict or rebut evidence
on the same subject matter
identified by another party
under Rule 26(a)(2)(B) or (C),
within 30 days after the other
party’s disclosure.

(EB) Supplementing the Disclosure. The
parties must supplement these
disclosures when required under Rule

26(e).

* Kk Kk Kk *
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(b) Discovery Scope and Limits.

* k* Kk k%

4) Trial Preparation: Experts

(A)

Deposition of an Expert Who May

Testify. A party may depose any
person who has been identified as an
expert whose opinions may be
presented at trial. 1f Rule 26(a)(2)(B)
requires a report from the expert, the
deposition may be conducted only
after the report is provided.

Trial-Preparation Protection for

Draft Reports or Disclosures. Rules

26(b)(3)(A) and (B) protect drafts of

any report or disclosure required

under Rule 26(a)(2), reqgardless of the

form in which of the draft is recorded.
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(®)

Trial-Preparation Protection for

Communications Between a Party’s

Attorney and Expert Witnesses.

Rules 26(b)(3)(A) and (B) protect

communications between the party’s

attorney and any witness required to

provide a report under Rule

26(a)(2)(B), regardless of the form of

the communications, except to the

extent that the communications:

(i)  rRelate to compensation for

the expert’s study or

testimony;

(ii)  itdentify facts or data that the

party’s attorney provided and

that the expert considered in
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113 forming the opinions to be
114 expressed; or

115 (iif)  itdentify assumptions that the
116 party’s attorney provided and
117 that the expert relied &pon in
118 forming the opinions to be
119 expressed.

120 (DB) Expert Employed Only for Trial
121 Preparation. Ordinarily, a party may
122 not, by interrogatories or deposition,
123 discover facts known or opinions held
124 by an expert who has been retained or
125 specially employed by another party
126 in anticipation of litigation or to
127 prepare for trial and who is not
128 expected to be called as a witness at

129 trial. But a party may do so only:
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(i)
(i)

as provided in Rule 35(b); or
on showing exceptional
circumstances under which it
is impracticable for the party
to obtain facts or opinions on
the same subject by other

means.

(E€) Payment. Unless manifest injustice

would result, the court must require

that the party seeking discovery:

(i)

(i)

pay the expert a reasonable fee
for time spent in responding to
discovery under Rule
26(b)(4)(A) or (DB); and

for discovery under (DB), also
pay the other party a fair

portion of the fees and
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expenses it reasonably
incurred in obtaining the

expert’s facts and opinions.

E I

COMMITTEE NOTE

Rule 26. Rules 26(a)(2) and (b)(4) are amended to address
concerns about expert discovery. The amendments to Rule 26(a)(2)
require disclosure regarding expected expert testimony of those
expert witnesses not required to provide expert reports and limit the
expert report to facts or data (rather than “data or other information,”
as in the current rule) considered by the witness. Rule 26(b)(4) is
amended to provide work-product protection against discovery
regarding draft expert disclosures or reports and — with three
specific exceptions — communications between expert witnesses and
counsel.

In 1993, Rule 26(b)(4)(A) was revised to authorize expert
depositions and Rule 26(a)(2) was added to provide disclosure,
including — for many experts — an extensive report. Many courts
read the disclosure provision to authorize discovery of all
communications between counsel and expert witnesses and all draft
reports. The Committee has been told repeatedly that routine
discovery into attorney-expert communications and draft reports has
had undesirable effects. Costs have risen. Attorneys may employ
two sets of experts — one for purposes of consultation and another
to testify at trial — because disclosure of their collaborative
interactions with expert consultants would reveal their most sensitive
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and confidential case analyses. At the same time, attorneys often feel
compelled to adopt a guarded attitude toward their interaction with
testifying experts that impedes effective communication, and experts
adopt strategies that protect against discovery but also interfere with
their work.

Rule 26(a)(2)(B). Rule 26(a)(2)(B)(ii) isamended to provide
that disclosure include all “facts or data considered by the witness in
forming” the opinions to be offered, rather than the “data or other
information” disclosure prescribed in 1993. This amendment is
intended to alter the outcome in cases that have relied on the 1993
formulation in requiring disclosure of all attorney-expert
communications and draft reports. The amendments to Rule 26(b)(4)
make this change explicit by providing work-product protection
against discovery regarding draft reports and disclosures or attorney-
expert communications.

The refocus of disclosure on “facts or data” is meant to limit
disclosure to material of a factual nature by excluding theories or
mental impressions of counsel. At the same time, the intention is
that “facts or data” be interpreted broadly to require disclosure of any
material considered by the expert, from whatever source, that
contains factual ingredients. The disclosure obligation extends to any
facts or data “considered” by the expert in forming the opinions to be
expressed, not only those relied upon by the expert.

Rule 26(a)(2)(C). Rule 26(a)(2)(C) is added to mandate
summary disclosures of the opinions to be offered by expert
witnesses who are not required to provide reports under Rule
26(a)(2)(B) and of the facts supporting those opinions. This
disclosure is considerably less extensive than the report required by
Rule 26(a)(2)(B). Courts must take care against requiring undue
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detail, keeping in mind that these witnesses have not been specially
retained and may not be as responsive to counsel as those who have.

This amendment resolves a tension that has sometimes
prompted courts to require reports under Rule 26(a)(2)(B) even from
witnesses exempted from the report requirement. An (a)(2)(B) report
is required only from an expert described in (a)(2)(B).

A witness who is not required to provide a report under Rule
26(a)(2)(B) may both testify as a fact witness and also provide expert
testimony under Evidence Rule 702, 703, or 705. Frequent examples
include physicians or other health care professionals and employees
of a party who do not regularly provide expert testimony. Parties
must identify such witnesses under Rule 26(a)(2)(A) and provide the
disclosure required under Rule 26(a)(2)(C). The (a)(2)(C) disclosure
obligation does not include facts unrelated to the expert opinions the
witness will present.

Rule 26(a)(2)(D). This provision (formerly Rule 26(a)(2)(C))
is amended slightly to specify that the time limits for disclosure of
contradictory or rebuttal evidence apply with regard to disclosures
under new Rule 26(a)(2)(C), just as they do with regard to reports
under Rule 26(a)(2)(B).

Rule 26(b)(4). Rule 26(b)(4)(B) is added to provide work-
product protection under Rule 26(b)(3)(A) and (B) for drafts of
expert reports or disclosures. This protection applies to all witnesses
identified under Rule 26(a)(2)(A), whether they are required to
provide reports under Rule 26(a)(2)(B) or are the subject of
disclosure under Rule 26(a)(2)(C). It applies regardless of the form
in which the draft is recorded, whether written, electronic, or
otherwise. It also applies to drafts of any supplementation under
Rule 26(e); see Rule 26(a)(2)(E).
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Rule 26(b)(4)(C) is added to provide work-product protection
for attorney-expert communications regardless of the form of the
communications, whether oral, written, electronic, or otherwise. The
addition of Rule 26(b)(4)(C) is designed to protect counsel’s work
product and ensure that lawyers may interact with retained experts
without fear of exposing those communications to searching
discovery. The protection is limited to communications between an
expert witness required to provide a report under Rule 26(a)(2)(B)
and the attorney for the party on whose behalf the witness will be
testifying, including any “preliminary” expert opinions. Protected
“communications” include those between the party's attorney and
assistants of the expert witness. The rule does not itself protect
communications between counsel and other expert witnesses, such as
those for whom disclosure is required under Rule 26(a)(2)(C). The
rule does not exclude protection under other doctrines, such as
privilege or independent development of the work-product doctrine.

The most frequent method for discovering the work of expert
witnesses is by deposition, but Rules 26(b)(4)(B) and (C) apply to all
forms of discovery.

Rules 26(b)(4)(B) and (C) do not impede discovery about the
opinions to be offered by the expert or the development, foundation,
or basis of those opinions. For example, the expert’s testing of
material involved in litigation, and notes of any such testing, would
not be exempted from discovery by this rule. Similarly, inquiry about
communications the expert had with anyone other than the party’s
counsel about the opinions expressed is unaffected by the rule.
Counsel are also free to question expert witnesses about alternative
analyses, testing methods, or approaches to the issues on which they
are testifying, whether or not the expert considered them in forming
the opinions expressed. These discovery changes therefore do not
affect the gatekeeping functions called for by Daubert v. Merrell
Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), and related cases.
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The protection for communications between the retained
expert and “the party’s attorney” should be applied in a realistic
manner, and often would not be limited to communications with a
single lawyer or a single law firm. For example, a party may be
involved in a number of suits about a given product or service, and
may retain a particular expert witness to testify on that party’s behalf
in several of the cases. In such a situation, the protection applies to
communications between the expert witness and the attorneys
representing the party in any of those cases.  Similarly,
communications with in-house counsel for the party would often be
regarded as protected even if the in-house attorney is not counsel of
record in the action. Other situations may also justify a pragmatic
application of the “party’s attorney” concept.

Although attorney-expert communications are generally
protected by Rule 26(b)(4)(C), the protection does not apply to the
extent the lawyer and the expert communicate about matters that fall
within three exceptions. But the discovery authorized by the
exceptions does not extend beyond those specific topics. Lawyer-
expert communications may cover many topics and, even when the
excepted topics are included among those involved in a given
communication, the protection applies to all other aspects of the
communication beyond the excepted topics.

First, under Rule 26(b)(4)(C)(i) attorney-expert
communications regarding compensation for the expert’s study or
testimony may be the subject of discovery. In some cases, this
discovery may go beyond the disclosure requirement in Rule
26(a)(2)(B)(vi). Itis not limited to compensation for work forming
the opinions to be expressed, but extends to all compensation for the
study and testimony provided in relation to the action. Any
communications about additional benefits to the expert, such as
further work in the event of a successful result in the present case,
would be included. This exception includes compensation for work
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done by a person or organization associated with the expert. The
objective is to permit full inquiry into such potential sources of bias.

Second, under Rule 26(b)(4)(C)(ii) discovery is permitted to
identify facts or data the party’s attorney provided to the expert and
that the expert considered in forming the opinions to be expressed.
The exception applies only to communications “identifying” the facts
or data provided by counsel; further communications about the
potential relevance of the facts or data are protected.

Third, under Rule 26(b)(4)(C)(iii) discovery regarding
attorney-expert communications is permitted to identify any
assumptions that counsel provided to the expert and that the expert
relied upon in forming the opinions to be expressed. For example,
the party’s attorney may tell the expert to assume the truth of certain
testimony or evidence, or the correctness of another expert's
conclusions. This exception is limited to those assumptions that the
expert actually did rely upon in forming the opinions to be expressed.
More general attorney-expert discussions about hypotheticals, or
exploring possibilities based on hypothetical facts, are outside this
exception.

Under the amended rule, discovery regarding attorney-expert
communications on subjects outside the three exceptions in Rule
26(b)(4)(C), or regarding draft expert reports or disclosures, is
permitted only in limited circumstances and by court order. A party
seeking such discovery must make the showing specified in Rule
26(b)(3)(A)(ii) — that the party has a substantial need for the
discovery and cannot obtain the substantial equivalent without undue
hardship. It will be rare for a party to be able to make such a
showing given the broad disclosure and discovery otherwise allowed
regarding the expert’s testimony. A party's failure to provide
required disclosure or discovery does not show the need and hardship
required by Rule 26(b)(3)(A); remedies are provided by Rule 37.



In the rare case in which a party does make this showing, the
court must protect against disclosure of the attorney’s mental
impressions, conclusions, opinions, or legal theories under Rule
26(b)(3)(B). But this protection does not extend to the expert’s own
development of the opinions to be presented; those are subject to
probing in deposition or at trial.

Former Rules 26(b)(4)(B) and (C) have been renumbered (D)
and (E), and a slight revision has been made in (E) to take account of
the renumbering of former (B).

Changes Made After Publication and Comment

Small changes to rule language were made to conform to style
conventions. In addition, the protection for draft expert disclosures
or reports in proposed Rule 26(b)(4)(B) was changed to read
“regardless of the form in which the draft is recorded.” Small
changes were also made to the Committee Note to recognize this
change to rule language and to address specific issues raised during
the public comment period.
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SUMMARY OF TESTIMONY AND COMMENTS
RULE 26 DRAFT AMENDMENTS, 2008-09

Rule 26(a)(2)(B) -- “facts or data”

Washington, D.C.

Stephen B. Pershing, Esq. (Amer. Ass’n Justice) (testimony and 08-CV-52): The proposed
substitution of “facts or data” for “facts or other information” would clearly place within Rule
26(b)(3) work product protection any documentary or other tangible “information” that counsel
exchanges with a testifying expert beyond “facts or data.” AAJ favors this change.

Written Comments

Robert J. Giuffra, Esq. (08-CV-174) (Federal Bar Council of 2d Cir.): The Council
supports the proposed amendment to Rule 26(a)(2)(B)(ii).
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Rule 26(a)(2)(C) -- Disclosure requirement

Washington, D.C.

Stephen Morrison, Esg. (testimony and 08-CV-050): 1 fully support addition of this
provision to the rules. This disclosure requirement is a rational requirement and does not impose
a heavy burden.

Bruce R. Parker, Esq. (Int’| Assoc. of Defense Counsel): This amendment creates a new
category I call “disclosure experts.” One concern would be that local rules or Rule 16 orders often
limit the number of expert witnesses a party can call. How are these witnesses to be counted?
This is not a matter that can, perhaps, be precisely controlled by the national rules, but at least it
would be desirable if the Committee Note said something about the expectation whether these
witnesses should be counted toward the maximum number of expert witnesses to be permitted.

Debra Tedeschi Herron, Esg. (testimony and 08-CV-45): | agree with the proposed
amendment to Rule 26(a)(2). Having an attorney-prepared summary protects both sides so as to
promote fairness and avoid trial by ambush.

Latha Raghavan (testimony and 08-CV-051): The proposed rule seems to solve the
dilemma of determining the extent of disclosure necessary for employees who are “experts” due
to the nature of their employment, but do not ordinarily testify as experts. Where | practice, the
magistrate judges often say that if a witness is going to offer testimony covered at all by Fed. R.
Evid. 702 there should be a full report. For the clients I represent, this is a major expense, and also
raises issues of attorney-client privilege on occasion. This amendment will reduce complaints
about surprise and deal with the risk of preclusion at trial for the employer. | strongly support this
amendment.

Stephen B. Pershing, Esq. (Amer. Ass’n Justice) (testimony and 08-CV-52): The AAJ
supports this change. It provides adequate disclosure of expert opinion and thereby permits
informed decisions about whether to depose the proposed witness. At the same time, it avoids
burdening witnesses who have not made themselves available to be burdened with such litigation
concerns as preparing a full report. The handling of “mixed” witnesses under the rule is welcome,
as it imposes the report requirement flexibly based on the character of the testimony rather than
rigidly by witness identity. Excluding Fed. R. Evid. 701 witnesses from the list of those for whom
disclosure is required is a correct decision also, because it honors the distinction between lay and
expert testimony.

San Antonio

Hon. G. Patrick Murphy (S.D. Ill.): These proposed changes look sensible to me. This
way, people will not be ambushed by testimony from nonretained expert witnesses.
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Wayne Mason (Fed. of Def. & Corp. Counsel) (testimony and 08-CV-125): The proposed
rule is sound. It provides a sound scheme for precluding employee experts from disclosure
requirements.

G. Edward Pickle, Esq. (testimony and 08-CV-110): Requiring in-house experts who don’t
regularly provide expert testimony to file full reports would be wasteful. The proposed disclosure
should be sufficient without imposing that burden. The world outside the courtroom does not
revolve around litigation.

Cary E. Hiltgen, Esq. (president elect of DRI) (testimony and 08-CV-117): This proposed
change will be most beneficial and alleviate any concerns about unfair surprise like those often
argued when disputes arise over the Rule 26 report requirement’s exception for certain witnesses
who provide expert testimony. Making this change to the rule would reduce the temptation for
courts to conclude that full reports are required from these witnesses despite their exemption from
the report requirement. As things now stand, attorneys feel compelled to submit an expert report
to avoid any potential dispute if none is supplied. Their fear is not unfounded, as many courts
have insisted on reports despite the exception in the current rule.

San Francisco

Kevin J. Dunne, Esq.: It would be desirable to have more certainty on who’s an expert
required to be disclosed.

Peter O. Glaessner, Esq.: | am concerned about situations in which | cannot get the
information needed to provide the disclosure required under proposed Rule 26(a)(2)(C). As a
defense lawyer, | may sometimes want to list plaintiff’s treating doctor as a witness. But I’'m
ethically precluded from asking the doctor about his or her opinions outside the context of a
deposition. So | am unfairly constrained by the requirement to provide disclosure on that. This
is basically a timing issue; the problem would exist if disclosure is required before I can take the
deposition of the treating doctor.

Marc E. Williams (president of DRI) (testimony and 08-CV-135): | strongly support the
addition of summary disclosure for expert witnesses who are not required to provide a report.
Presently, lawyers may feel obliged to prepare a full report even for experts who are not really
required to provide reports under the rule. This amendment would eliminate this trying
conundrum by ensuring that the parties are able accurately to ascertain the rule’s distinction
between employees who do not provide expert opinions in the regular course of their duties and
those hired to provide an expert opinion.

Daniel J. Herling, Esq. (testimony and 08-CV-129): | support this change. It would go
far in reducing the number and scope of arguments relating to who is an expert and who is not.

Kimberly D. Baker, Esg. (testimony and 08-CV-139): | encourage the adoption of the
proposed changes to Rule 26(a)(2)(C). The change will allow all parties to get to the task at hand
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-- discussing the facts of the case openly and candidly with the experts and formulating opinions
that relate to the disputed issues. A summary of the opinions offered will apprise opposing
counsel of the opinions held, and counsel can then further explore the factual basis and
assumptions underlying the opinions and prepare for cross-examination of the witness.

Written Comments

Gregory P. Joseph, Esg. (08-CV-055): The proposed disclosure is similar in substance to
the pre-1993 interrogatory inquiry about expert testimony. The timing is a bit vexing. There is
no set time for the new disclosure except “at the times and in the sequence that the court orders”
under Rule 26(a)(2)(D). Until pretrial orders are amended to cover these new disclosures, they
may be made at any time up until 90 days before trial. Identical timing for these disclosures and
the Rule 26(a)(2)(B) reports is implicit. But the reality is that the timing of the reports currently
required is governed by pretrial orders. It will take a substantial period of time for pretrial orders
to uniformly cover these new disclosures. Gamesmanship will be possible because the opponent
is forced to respond with expert rebuttal within 30 days. If the new disclosures occur in the middle
of intense discovery or motion practice, it may be very challenging to arrange the expert testimony
necessary to respond to them within 30 days. In addition, the rule against a second deposition of
a witness could present difficulties if the person so designated has already been deposed before
disclosure. Leave to take a second deposition to deal with the expert disclosures should not be
required. Instead, the party making the disclosure should have the burden to show that a second
deposition is inappropriate if that is the party’s position.

Patrick Allen, Esg. (08-CV-041): Change is needed. Presently various courts take
different approaches, and there are often situations in which the lawyer knows and can name his
or her expert as required by Rule 26(a)(2)(A) but is unable to accompany that disclosure with the
expert’s report. The problem is that the timing is too strict. There should be more flexibility for
providing the Rule 26(a)(2)(B) expert report. Perhaps the time should be set forth specifically in
the rule.

Hon. Frank H. Easterbrook (7th Circuit) (08-CV-056): In Rule 26(a)(2)(B)(iv), the word
“authored” appears as a verb. Use of this word as a verb is becoming more common, but it is not
standard usage and is inappropriate for formal writing. The word survived re-stylization but
should be fixed now. It is also imprecise. Suppose an expert wrote in 1996 a paper that was
published in 1998. Should that be included in a list of publications prepared in 2007? Indeed, the
advent of Internet circulation has made “publication” itself ambiguous. In addition, a sentence in
amended Rule 26(a)(2)(D) begins “Absent a stipulation.” This use of “absent” is an archaic
legalism that should not be employed in modern writing.

Lawyers for Civil Justice & U.S. Chamber Institute for Legal Reform (08-CV-061): We
strongly support this amendment that substitutes an attorney summary disclosure for preparation
of a full report by a trial witness expert who is not required to provide a report under Rule
26(a)(2)(B). This change confirms the original intent in 1993 of exempting employee “experts”
from the report requirement. Under the actual regime now found in many places, an abundance
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of caution causes most parties to submit a written report even of “exempt” employees to avoid the
risk of adverse consequences later on. It is burdensome and unreasonable for the employee expert
to have to compile the various materials required for such a report, particularly when the employee
has spent many years at the company and has gained expertise through on-the-job experience.

Wendy S. Goggin, Esq. (Chief Counsel, U.S. Dep’t of Justice -- Drug Enforcement
Administration) (08-CV-084): We anticipate that many attorneys will still want to take a
deposition of the expert even after receiving the new disclosure, and therefore question whether
the requirement will meet the goal of reducing litigation costs.

Charles Miers, Esq. (08-CV-112): | strongly support the changes to Rule 26(a)(2)(C).
Under the current rules, 1 am often forced either to submit a full Rule 26 report for employee
experts or risk having the district court preclude them from offering any testimony that may be
considered “expert” in nature. Receiving or providing a Rule 26 report for an employee provides
little benefit in my experience, adds to the costs of litigation, and generally provides nothing more
than what the new rule requires, a summary of the facts and opinions known by the witness. The
parties usually attempt to reach an agreement whereby each party’s employees who may be
considered “experts” are exempt from the current report requirement. The amendment will
prevent manipulation of the rule.

Prof. Stephen D. Easton (08-CV-169): | support the amendment to Rule 26(a)(2)(C)
regarding disclosures from experts not required to prepare written reports.

U.S. Dep’t of Justice (08-CV-180): The Department supports the concept of requiring
written disclosure of the anticipated testimony of witnesses such as treating physicians and
employees of a party. A written disclosure of an employee’s testimony ordinarily should be
sufficient for purposes of discovery and will be less time-consuming and burdensome than
requiring the employee to prepare and submit an elaborate report. The Department recommends,
however, that the rule state more clearly that attorney-client privilege and/or work product
protections should apply to communications between the attorney and the employee. This could
be accomplished through rule text or, at least, through mention of the existence of such protections
in the Committee Note. For example, the Note could add: “Communications between an attorney
and the client’s employees often will be privileged. Otherwise privileged communications
between an attorney and the client’s employee will remain privileged even if the employee is an
expert who does not provide a written report under Rule 26(a)(2)(C).”

Robert J. Giuffra, Esg. (08-CV-174) (Federal Bar Council of 2d Cir.): The Council urges
that proposed Rule 26(a)(2)(C) not be adopted. If it is adopted, we recommend clarifying that the
rule does not apply to party witnesses involved in the underlying facts in dispute. We also
recommend that the requirement for a summary not apply when the expert is available to a party
only through compulsory process or when a deposition of the expert has been taken and has
covered the subjects for which the witness is expected to present expert evidence. We fear that
the amended rule is likely to provide new grounds for disputes and unlikely to streamline
discovery. These disputes are most likely when parties are experts in their fields. It is unclear
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how fully the disclosures mandated by the proposed rule would apply to party witnesses who are
both experts in their fields and percipient party witnesses. Such party witnesses often testify that
they believed their own conduct met relevant professional standards (in professional malpractice
or fraud cases, for example). The proposed rule could be read to apply to all such witnesses
(although we question whether that is its intent). With nonparty percipient witnesses, there may
be situations where counsel are unable to obtain summaries of the sort set forth in the amended
rule except through compulsory process. Without further definition, parties may not agree on the
degree of detail required to provide a “summary of facts and opinion.” We recognize that the
current report requirement may be too limiting in situations in which expert testimony is proffered
by a party’s employee who lack direct factual involvement and for whom expert reports are not
provided. We believe that it would be preferable to leave such isolated instances to the courts’
discretion in managing their cases rather than adding a new rule requiring summaries and
introducing additional points of dispute. If the rule is added, the Committee should clarify that
it does not apply to party witnesses involved in the underlying facts in dispute, or when the expert
witness is available to the party only through compulsory process.

Reuben A. Ginsburg (08-CV-176) (Chair, St. Bar of California Comm. on Admin. of
Justice): The Committee believes that the required disclosure of the “facts” to which the witness
is expected to testify in proposed (a)(2)(C)(ii) is too broad. There may, for example, be
individuals who are expected to testify as both a percipient witness and an expert witness, and the
Committee believes that the disclosure requirement should apply only to the basis for expected
expert opinions (which would include any facts upon which the expected opinion is based). We
therefore recommend that the new subdivision be rewritten as follows: “a summary of the facts
anet opinions to which the witness is expected to testify and the expected basis and reasons for

those opinions.”

Thaddeus E. Morgan, Esg. (Chair, U.S. Courts Comm. of the State Bar of Michigan) (08-
CV-184): The Michigan Committee voted to urge adoption of the proposed amendment to Rule
26(a)(2). The proposed amendment conforms the rule to the actual practice used in the Sixth
Circuit regarding expert witnesses who are not “specially retained.” See Fielden v. CSX Transp.,
Inc., 482 F.3d 866 (6th Cir. 2007).

American Institute of Certified Public Accountants (08-CV-185): This amendment
effectively balances the cost of providing an expert report with a simpler disclosure that affords
fairness with regard to the exchange of the key facts, information and opinion the expert will
present at trial.
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Rule 26(b)(4) -- generally

Washington, D.C.

Theodore B. Van ltallie, Jr., Esq., Assoc. Gen. Counsel, Johnson & Johnson (testimony and
08-CV-040): | am enthusiastic about the Committee’s decision to confront the unforeseen
consequences of the 1993 Committee Note to Rule 26(a)(2)(B). Inquiry into all communications
between experts and counsel has multiplied expense with little benefit to the parties, and has
contributed to the costly practice in our cases of retaining two experts. Although as an original
matter it might be preferable to employ the approach used in Australia (where it is unheard of for
counsel to steer or direct the contribution of experts), the Committee’s second choice solution of
reasonably protecting the interactions between counsel and expert makes sense. Perhaps at some
point the Committee could consider an entirely different approach to expert witnesses by
encouraging selection by the court.

R. Matthew Cairns, Esg., Defense Research Institute (testimony and 08-CV-57): |
generally support the position set forth by the Lawyers for Civil Justice in support of the changes
to Rule 26 (08-CV-061). | have not found that the current regime of disclosure impedes me in
retaining university professors or the like as expert witnesses because they are unwilling to adhere
to the strictures that result from the disclosure regime.

Stephen Morrison, Esqg. (testimony and 08-CV-050): | support the amendments providing
protection for attorney-expert communications. Acrobatic maneuvering by attorneys to avoid
creating discoverable draft reports and communications does nothing for the integrity of our
discovery process. Although thorough exploration of opposing experts is important, requiring
production of all drafts and communications creates an economic divide. Clients who can afford
to hire consulting experts are protected, but those who cannot afford to do so are denied protection.
The need to engage in this acrobatic maneuvering is an obstacle to hiring the best sort of academic
experts, who bridle at the artificiality of what the current rules require.

Bruce R. Parker, Esg. (Int’l Assoc. of Defense Counsel): On behalf of the IADC, we
totally endorse the extension of work product protection to draft reports and attorney-expert
communications. One problem that will arise, however, is the fact that with mass tort litigation
like the cases | work on, the same experts may be called in cases in state court and federal court.
So the protections that apply in federal court may not be respected by state courts, and that may
curtail their value.

Debra Tedeschi Herron, Esq. (testimony and 08-CV-45): | favor extending work product
protections to drafts and -- subject to the three exceptions -- to attorney-expert communications.
This amendment will promote fairness in the discovery process and promote comprehensive
discussions between counsel and the expert witnesses.

Latha Raghavan (testimony and 08-CV-051): | favor the changes. It is essential that
attorneys in the trenches be able to communicate freely with experts to fully develop and
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understand the issues in the case. Ethical obligations prevent the attorney from dictating ultimate
opinions of the experts. But free exchanges -- including draft reports -- are essential to effective
interaction. Itis impossible for the expert to opine without first having extensive communication
with counsel. Forcing discovery of such communications and draft reports discourages full and
effective representation. “The ‘gotcha’ moment of revealing that an attorney had some input in
the process of obtaining the final expert report may feel good for the moment when revealing the
lack of integrity of opposing counsel or expert, however, such a moment is often misleading since
it ignores the complexity of litigation.” 1 strongly support the rule changes.

Stephen B. Pershing, Esg. (Amer. Ass’n Justice) (testimony and 08-CV-52): AAJ is the
largest plaintiff lawyer organization in the country. Although there is a small minority of lawyers
who favor complete independence of expert witnesses, the vast majority of our members favor
these amendments. Lawyers representing both plaintiffs and defendants agree that practice under
the 1993 expert discovery amendments has become preoccupied with a search for counsel’s work
product that takes up time better spent focusing on the expert’s conclusions themselves. We
understand that it is often essential for lawyers and expert witnesses to work together, and that the
work product of each is laced with the work of the other. But discovery of material passed by the
lawyer to the expert almost inevitably intrudes into attorney work product. The crucial thing is
to eliminate the squabbling that has become so pervasive. If there is a problem with the
amendments, it is perhaps that they don’t go far enough. Rule 26(b)(3) still is limited to
documents and tangible things, a limitation not adopted in proposed 26(b)(4)(C). The Committee
should address that feature of Rule 26(b)(3). For the present, the reality is that experienced
lawyers regularly stipulate around the provisions of the 1993 amendments, recognizing that they
do not need this material and that expansive interpretations of Rule 26(a)(2) have produced
negative consequences. AAJ members with experience using the New Jersey state-court practice
-- which provides work product protection like that proposed here for the federal courts -- have
found that providing protection has had the welcome result that squabbling has been curtailed.
Another feature of the amendment is that it is critically important when the lawyer and the expert
are separated by many time zones. If the lawyer is on the East Coast of the U.S. and the expert
is in Singapore, modern technology provides manifold methods for communicating, but the 1993
amendments mean that using those methods creates the sort of information that is routinely held
discoverable.

Alfred W. Cortese, Jr., Esqg.: Speaking for Lawyers for Civil Justice, | can report that a few
believe there ought to be free and open discovery of all communications between lawyers and
expert witnesses, but the large majority of members favor the proposed changes. The proposed
amendments are probably the best way to provide the protection that is needed.
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San Antonio

Hon. G. Patrick Murphy (S.D. Ill.): The Rule 26 changes look sensible and helpful to me.

Wayne Mason, Esg. (Fed. Def. & Corp. Counsel) (testimony and 08-CV-125): The
proposed rules provide a well-reasoned framework for protection of counsel/expert
communication and an expert’s draft reports. This will provide needed clarification of the roles
played by experts and counsel in litigation. Too often well-funded clients routinely retain both
a testifying and a consulting expert.

John H. Martin, Esg. (immediate past president of DRI) (testimony and 08-CV-113): In
a large number of cases, far too much time is expended in wasteful deposition discovery,
especially with expert witnesses. The purpose of a deposition of an expert witness should be to
explore the validity of the opinions themselves. Instead, what often happens is that lawyers spend
unnecessary time exploring what the lawyer and the witness talked about, whether draft reports
contain minor, and usually insignificant, factual misstatements, and the mechanics by which the
final report came into being. On one occasion | got a draft report of an opposing expert that had
anugget of gold in it, but that once-in-a-career experience is not a reason to spend all this time and
money on the hunt for another nugget. The proposed amendments should cut down on this
activity, and also provide protection to the attorney-expert communications that permit
communication without wasteful measures to avoid creating a draft report or other discoverable
material. It is nota surprise that expert witnesses often act as advocates for the side for which they
testify. There are hired guns, it is true, but the rule provisions are not likely to affect their
behavior. The problems come up when you try to hire the honest expert who is uncomfortable
with the process. This rule will have a positive effect, enabling lawyers to hire leading figures.

G. Edward Pickle, Esqg. (testimony and 08-CV-110): I applaud the changes recommended.
Expert witness and consulting fees have become one of the most significant economic burdens of
litigation, generally taking a back seat only to attorney fees and the costs of electronic discovery.
The current regime regularly more than doubles the expert expenses of a party because counsel
must retain a second set of experts to receive confidential expert advice. That is the only way to
protect the lawyer’s thought processes. The proposed rule would solve this problem by allowing
one expert to serve as both the consulting advisor and the testifying expert. Protecting draft
reports would also produce benefits. The proposed amendment is a sensible, common sense
approach, and reflects what had been common practice in most jurisdictions into the 1980s. An
expert witness either is or is not capable of defending a position; the substance of discussions with
counsel does not aid in assessing that topic.

Cary E. Hiltgen, Esqg. (president-elect of DRI) (testimony and 08-CV-117): The protection
for draft reports will not only further efficiency, but also serve accuracy interests in the process
of working with expert witnesses. The fear that drafts will be disclosed under the current regime
creates barriers between the attorney and the expert witness. These barriers complicate litigation
and drive up expenses. The protection of attorney-expert communications is also important. The
fear of discovery now prevents most written communication and limits even verbal
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communication. Ultimately, the expert is working on behalf of the client, much the same as the
attorney. The opinions of the experts -- good and bad -- need to be reviewed thoroughly and
discussed in order to prepare effectively for trial.

Keith B. O’Connell, Esg. (Tex. Ass’n of Defense Counsel) (testimony and 08-CV-116):
We support the Rule 26 amendments for the reasons articulated by the International Ass’n of
Defense Counsel.

San Francisco

Kevin J. Dunne, Esg.: The changes are terrific. This is not a position distinctive for a
defense lawyer like me. Within the last six months, 1’ve had plaintiff’s counsel in two different
cases call me and ask that | agree to stipulate out of the current federal disclosure regime regarding
draft reports and attorney-expert communications. Expert discovery has become crazy under the
current regime. | have to hire a consulting expert to whom I can say “I think this is a weakness,
do you?” The current preoccupation with “collateral” matters during depositions and at trial is
distracting and disruptive. Lawyers will spend their entire time questioning about the back-and-
forth between the expert and the lawyer. This is undesirable.

Peter O. Glaessner, Esq.: | strongly support the changes.

Daniel J. Herling, Esq. (testimony and 08-CV-129): | support the changes. They will not
only eliminate the verbal gymnastics that many attorneys engage in while discussing a case with
an expert, but also eliminate the fiction that drafts are not prepared or that they are systematically
eliminated by virtue of the word processing equipment being used by the expert. It will also allow
a much more thorough vetting of the proffered opinions.

Thomas A. Packer, Esq.: | support the changes. From the practitioner’s standpoint, this
is a real breath of fresh air. Right now, attorneys may feel that they can only communicate with
their experts by phone or in person. E-mail is clearly better, except for the discovery
consequences. This change allows us to practice in the 21st century.

Kimberly D. Baker, Esq. (testimony and 08-CV-139): Time is often wasted by asking why
a particular word was used in one report versus another or similar queries about changed formats,
etc., which can be more productively and cost efficiently used for real discovery. Once the cloak
of protection from discovery is draped around the attorney-expert communications, a more
expansive exchange of information can occur and both parties can focus on the facts and
developing opinions, rather than writing and rewriting reports. Lawyers have to hire duplicative
witnesses, at great cost.

Loren Kieve, Esq.: The ABA Civil Discovery standards have endorsed provisions like the
ones in the proposed rule since 1999. We support the proposed amendments. Good lawyers do
this now by stipulation; it’s time to put these provisions in the rule.
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Donald F. Zimmer, Jr., Esq. (testimony and 08-CV-140): The practice of having to retain
two experts on the same topic (one to testify, one with whom the client and attorney can freely
consult) is expensive and contributes to a legal fiction which need not be perpetuated.

Peter S. Pearlman, Esqg. (Co-Chair, Rules Comm., Assoc. of Fed. Bar of New Jersey)
(testimony and 08-CV-153): The Trustees of the Association unanimously assented to writing to
support these rules changes. It is unique for the Trustees to do something unanimously. These
changes build on the New Jersey experience under revisions to New Jersey State Court practice
since 2002. In New Jersey, practitioners have reported a positive experience with this rule.
Operating under the rule, lawyers can focus on the substance of the proposed opinions. Sometimes
parties with weak positions try to draw attention away from the content of the opinions to focus
instead on the largely irrelevant side show of “who said what to whom,” or what language changed
from draft one to draft two to draft three. The rule enables more effective communication between
counsel and expert, permitting the expert to formulate a thorough, relevant opinion with a solid
empirical basis. Under the prior system (comparable to the federal regime), inquiry into collateral
issues frequently took on a life of its own entirely, creating satellite litigation, substantially
increasing the cost of litigation, and making it more cumbersome. Experienced federal litigators
prefer the New Jersey State Court regime, and stipulate around the current federal regime. We are
aware that some academic commentators (see 08-CV-070) favor moving toward the expert witness
practices of the legal systems of some foreign countries. But those foreign systems are not
adversarial, and rely instead on a state-appointed inquisitor to supplant much of the function of
counsel. None provides the extraordinary disclosure and discovery requirements that the federal
system imposes. The academics also urge that providing this sensible protection will somehow
make expert reports less reliable. We cannot see how taking the focus off the collaborative
process of the lawyer and the expert and instead focusing on the content of the opinion will do
that. They also suggest that adoption of the proposed amendment will contribute somehow to the
decline of ethical conduct. None has been observed in New Jersey since the new rule went into
effect over six years ago.

Written Comments

Leslie R. Weatherhead, Esq. (08-CV-003): | oppose the proposed change, not on the
ground of any of the specified mechanics. | do not dispute the proffered efficiencies, or doubt that
lawyers are routinely agreeing not to ask one another’s experts searching questions about how the
lawyers reworded their drafts. | do not doubt that the proposed rule will make trial practice
cheaper by obviating expensive dodges lawyers and experts employ. But | very much doubt that,
by validating those dodgy practices, we will take trial practice in the direction in which it ought
to go. Expert testimony under our evidence rules is an extraordinary exception to the usual rules,
and it affords these witnesses rhetorical tools of great power. 1 think that this privilege produces
an implied covenant between the expert and the court, but this covenant has been strained as
lawyers became more creative and paid experts-for-hire more willing to put the interests of the
litigants ahead of the experts’ devotion to craft and profession. The Supreme Court, in Daubert,
has devoted considerable attention to the tendency of expert witnesses to break the bonds of
professional restraint. VViewed in terms of these concerns, | am completely unconvinced thatarule




FEDERAL RULES OF CIVIL PROCEDURE 35

change that simply yields to the partisan instincts and habits of the lawyers is a good thing. Rather
than validate the fun and games being played by the lawyers, the rules should more strongly
condemn them.

William M Griffin 111, Esq. (08-CV-007): The proposed changes are wrong-headed.
Experts are the only ones who can express opinions as witnesses, but if that opinion has been
created by a lawyer or with the help of a lawyer, the jury needs to be aware of that fact.
Obviously, a jury needs to know that the person who actually drafted and created the expert’s
“opinion” is, in fact, the attorney. Today, so many experts are “for hire” that many will say almost
anything depending on how they are paid. To further protect these individuals from the light of
cross-examination is atravesty. The entire background on the expert and his communications with
the attorney who hired him should be brought into the open before the jury.

Kenneth A. Lazarus, Esq. (08-CV-008): Our current litigation system permits expert
witnesses to express opinions and does not limit them to matters on which they have personal
knowledge. The assumption is that expert witnesses are facilitating the search for truth. The
proposed amendments would completely undermine this assumption, suggesting instead the expert
witnesses are really advocates, simply another part of the litigation team. This change would
facilitate greater deception and manipulation in the presentation of a case, and thereby undermine
public respect for law.

Robert L. Rothman, Esq. (Chair, ABA Section of Litigation} (08-CV-038): The Council
of the ABA Section of Litigation wholeheartedly supports the proposed amendments of Rule 26
dealing with expert witnesses. The proposed changes are consistent with existing ABA policy and
meet the needs of the practicing bar and the public in fulfilling the mandate of Rule 1 to “secure
the just, speedy, and inexpensive determination of every action and proceeding.”

Patrick Allen, Esg. (08-CV-041): | am especially pleased with the protections included
in the proposed amendments to Rule 26(b)(4). Should these changes become effective in federal
court, I will seek adoption of a similar rule under the Ohio Rules of Civil Procedure. Our firm
recently was required to hire an outside expert to try to retrieve electronic communications
between the attorney and the expert witness at considerable expense.

Gregory P. Joseph, Esq. (08-CV-055): | strongly favor the Rule 26 amendments for the
reasons detailed in the article attached to the comment. The problem originated in the 1993
amendment to Rule 26, which was construed to open the door to discovery of all communications
between the lawyer and the retained expert. These amendments would close the door to almost
all discovery of those communications. Among other things, this change means that attorney-
client privileged materials, which formerly might be presumptively discoverable upon disclosure
to an expert witness, are not stripped of their protection. | have received a draft of a law
professors’ comment letter (08-CV-070), and found it distinctly unpersuasive. First, they maintain
that the amendments will adversely affect the search for truth. They ignore the exceptions in
proposed Rule 26(b)(4)(C), which permit open discovery into facts and assumptions provided by
counsel. They also ignore Daubert, and the burden placed on proponent counsel of proving the
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reliability of their expert’s testimony. Second, they assert that the current practice is an expression
of the basic value of independence of the expert. The kindest thing one can say about this notion
is that it is unburdened by exposure to reality. Expert independence is best maintained by a free
exchange of ideas between lawyer and expert. Third, they opine that the fact that the current
regime causes lawyers and experts to engage in avoidance behavior demonstrates that there are
problems with expert testimony requiring further “safeguards.” This ipse dixit ignores the reason
for the “evasive measures” -- lawyers curtail their written communications with experts to avoid
creating highly distortable testimony and exhibits for their adversaries. Hiring two sets of experts
may make sense in academia, where every case is worth every conceivable cost, but not in the real
world. Fourth, they argue that allowing further inquiry upon a showing of good cause is
tautological because there will always be such a need. But the real issue is the merit or lack of
merit of the expert’s opinion; inquiry into the factual predicate or the reliability or methodology
or the fit may or may not implicate counsel/expert interaction. Current practice broadly permits
extensive discovery, requires the engagement of multiple experts, and otherwise imposes
enormous, pointless costs.

Chris Kitchell (Chair, American College of Trial Lawyers Federal Civil Rules Committee)
(08-CV-060): The College fully supports the proposed changes to Rule 26. In our judgment,
these proposed changes provide an appropriate balance between the disclosure obligations that are
necessary for the parties to develop their cases and prepare for trial, on the one hand, and the
burden and expense that frequently results from the discovery of draft reports and communications
with counsel, on the other.

Lawyers for Civil Justice & U.S. Chamber Institute for Legal Reform (08-CV-061): On
balance, LCJand ILR support the core amendments that would protect work product and attorney-
expert communications. Some of our members are opposed to protecting such communications
and drafts, preferring open discovery as a bulwark against threats to the integrity of expert
testimony. However, an overwhelmingly large majority of our members support the changes
because the small benefits of open discovery do not justify the cost and burden of protecting such
communications and the erosion of attorney work product protection. The widespread
interpretation of the 1993 amendments to justify broad discovery has handicapped counsel in their
efforts to provide vigorous and effective defense for the client. An attorney’s collaboration with
the expert is a logical and, in the current environment, a necessary extension of the analysis in
Hickman v. Taylor. This collaboration often takes the form of exchanging drafts. The “solution”
of employing two sets of experts inflicts an unnecessary and often substantial expense on the
client.

Professors John Leubsdorf and William Simon (and 35 other law professor signatories)
(08-CV-070): We write as tenured academics who have often been retained as expert witnesses
or consultants in connection with litigation. We oppose the proposed changes to Rule 26(b)(4).
They entrench a partisan relationship between the retaining lawyer and the expert witnesses that
has long been recognized as the prime source of the pathologies of expert testimony. The lawyer
can influence the expert too easily, but the amendment would drastically restrict cross-
examination, which is the main safeguard against lawyer influence over expert witnesses. Such
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a change would be directly contrary to the changes many scholars have long advocated in our
system of expert testimony. Most foreign legal systems avoid partisanship by having experts
appointed by the court. Although that has not been done in this country, Daubert reflects the view
that we need additional, not fewer, safeguards to protect the reliability and integrity of expert
evidence. Instead, the proposed amendment embraces the practice of treating experts as paid
advocates rather than as learned observers and interpreters. We think that discovery as now
allowed is valuable even if it is true that it usually fails to yield evidence (a claim that has not been
empirically investigated). Knowing that their interactions will be scrutinized, experts can be
expected to write their own reports, and lawyers to avoid proposing drastic changes in reports.
The avoidance behaviors that the amendment is proposing to eliminate seem to us to show that the
change would be a bad one. Making it more attractive to use the same expert as a witness and
consultant seems to us to get things backward. Such a witness faces still greater temptations to
provide testimony that will vindicate his or her advice in regard to settlement and the like.

Charles Miers, Esq. (08-CV-112): | support the addition of these protections. In my
practice, | have often entered into agreements with opposing counsel to circumvent the current
regime’s requirements and direct that neither side will produce draft reports. By now, most
experienced experts know not to put anything down on paper until they are ready to create a
“final” report to avoid discovery. This maneuvering interferes with the free exchange of
information.

Phil R. Richards, Esq. (08-CV-121): | am opposed to this amendment. Traditionally
experts have been considered witnesses who are removed from the partisan positions of those who
retain them and come into court to render an unbiased opinion based on their unique knowledge.
In some jurisprudence, experts are deemed witnesses of the court, rather than the parties. One of
the best assurances that an expert is being forthright in testimony is the ability of the opposing
lawyers to obtain all documents and communications related to the formation and rendering of the
expert’s opinion.

Robert L. Rothman (ABA Section of Litigation) (08-CV-128): We favor the amendments
because we believe that they will focus the courts on the substance of the expert’s opinion, reduce
litigation expense for all concerned and advance the command of Rule 1. We are convinced, as
experienced trial lawyers, that the costs of the 1993 amendments far outweigh any theoretical
benefits of allowing the parties to explore every nook and cranny of the communications between
counsel and expert. We have seen a letter from some academics (08-CV-070) taking issue with
the proposed amendments. These academics’ views are strikingly lacking in qualitative or
quantitative evidence. In contrast, the practicing bar, on both sides of the “v,” overwhelmingly
supports the proposed amendments. These practicing lawyers know that they still will be able to
cross-examine and test the opposing expert based on what matters -- the content and quality of the
expert’s report and testimony. Since 1999, the ABA’s Civil Discovery Standards have
recommended that attorneys stipulate to an arrangement like the one provided by the proposed
amendments. The professors say that the proposed amendments are “contrary to the changes many
scholars have long advocated in our system of expert testimony,” and that “[m]ost foreign judicial
systems seek to avoid this partisanship by having experts appointed by the court, often from a list
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of certified experts.” We are not told who these scholars are or their experience with or
background in U.S. civil litigation. The invocation of foreign legal systems overlooks the fact that
most do not have an adversarial system, and none has the exceptional disclosure and discovery
mechanisms of the U.S. system. The professors say they seek to promote more reliable expert
testimony, but offer no evidence that focusing expert discovery on the expert’s opinion is less
reliable if the expert is permitted to develop that testimony through discussions with counsel. The
professors seek “a pure and untrammeled world of litigation,” again presumably based largely on
the continental inquisitorial system, when they object that the amendments risk “compounding the
ambiguity and confusion that currently clouds the role of testifying expert witnesses.” There is
no ambiguity or confusion in the real world of litigation in the U.S. An expert is hired by one side
to make a presentation that favors that side. Jurors know that. If, for some reason, they do not
know that, opposing counsel will make that clear. If the case is tried to the court, the court will
also know that. The expert’s testimony will stand or fall, and be accepted or not, based on its
content and credibility, not on any preliminary steps that led to it.

John A.K. Grunert, Esq. (08-CV-159): Generally the proposed amendments to Rule 26
are well-conceived and well-drafted.

Federal Magistrate Judges Ass’n (08-CV-161): The FMJA believes the proposed changes
bring needed national uniformity to discovery practices relating to experts which will establish
brighter lines for counsel’s decisionmaking and reduce the number of areas over which there could
be a dispute. But neither Rule 26(b)(4)(B) and (C) nor the Committee Note addresses questions
related to preservation of draft expert reports and the necessity for filing privilege logs when Rule
26 is asserted to protect the disclosure of this sort of work product material. Although these two
subjects currently are covered by various circuit authorities, it would be helpful to set forth some
clarification, either in the Rule or in the Committee Note, regarding whether the changes in the
Rule were intended to alter any of those authorities.

Prof. Stephen D. Easton (08-CV-169): Although I applaud the
Committee’s interest in reducing disclosure and discovery expenses, | oppose these changes as
wrong-headed. “As one who has spent much of the last decade advocating for more, not less,
disclosure and discovery regarding the potentially insidious relationship between retaining
attorneys and hired experts,” | seek to reinforce the adversary system, not replace it. Unlike many
academics who call for replacing party-selected expert witnesses with court experts, | do not
believe that would be beneficial. But the cross-examiner needs full discovery and disclosure of
the extent of the retaining attorney’s influence over the expert. For full discussion, see Stephen
D. Easton, Attacking Adverse Experts (ABA Litigation Section 2008), especially chapters 4 and
5. Experts are the only witnesses who can be paid, and paid handsomely, for their testimony. The
lawyers are in effect their paymasters, and it is crucial that their influence on the testimony be fully
explored. One of the most important ways for the lawyer to influence the expert is through control
of the information provided to the expert. Beyond that, the lawyer can control the content of the
expert’s report. “By foreclosing the discovery of information about the attorney’s editing of ‘the
expert’s’ report, the proposed amendments would give the attorney carte blanche to massively
rewrite -- or even write ab initio -- the expert’s report and thereby influence her final opinion, free
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of any concern that opposing counsel might expose this influence to jurors. This is a major step
in the wrong direction.”

Robert J. Giuffra, Esq. (08-CV-174) (Federal Bar Council of 2d Cir.): We generally
recommend adopting the proposed amendments to Rule 26(b)(4). But we worry that, because the
proposed protections are not absolute, there is likely to be collateral litigation over the
applicability and scope of the protection, and some lawyers may therefore continue the very
practices the Committee is hoping to end. The amendments are a welcome attempt to solve the
problems currently facing litigation practice with regard to expert witnesses. The Committee’s
depiction of the problems is accurate. The amendments would encourage open and free
communication between attorneys and experts, and would address inefficiencies and
ineffectiveness in the current disclosure requirements. But we fear that, as worded, the
amendments may not have their intended effects. The protection provided by invocation of Rule
26(b)(3) is not absolute, and invites highly fact-specific determinations that would engender
uncertainty over the protection for given communications, although the discussion in the
Committee Note about the difficulty of making a showing of need will provide comfort to
practitioners. We are also concerned that the amendments fail to address the situation of a party’s
involvement in multiple suits -- and in particular instances in which one of the suits is in state
court. This omission may mean that the amendments fail to achieve their purposes. A state court
may be unwilling to afford Rule 26(b)(3) protection despite the provisions of the amendments.

U.S. Dep’t of Justice (08-CV-180): The Department supports the proposed amendments.
The Department concludes that, on balance, the benefits of this proposal outweigh its
disadvantages. Although it understands the concerns of some who say that the amendments will
enable attorneys to have undue influence over the expert’s report and opinions, the Department
concludes that the discovery explicitly permitted under the amended rule -- regarding the facts or
data the attorney provided to the expert and the assumptions the attorney provided -- ordinarily
should be sufficient to enable the attorney to determine if an expert’s opinions have been
improperly influenced by the attorney.

Thaddeus E. Morgan, Esg. (Chair, U.S. Courts Comm. of the State Bar of Michigan) (08-
CV-184): The Michigan Committee voted to urge adoption of the proposed amendment to Rule
26. The amendments will enhance the effective use of expert witnesses and decrease litigation
Costs.

American Institute of Certified Public Accountants (08-CV-185): We support this
proposed amendment. It is important for CPA experts to collaborate with counsel to develop and
revise theories and opinions. The current open-ended discovery rules chill the process. Limiting
the expert discovery as done by the amended rules would not only limit the need for and cost of
consulting experts, but also focus expert discovery on issues that bear on the testifying experts’
final opinions.
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Extent of Rule 26(b)(4)(C) Protection

Washington, D.C.

Theodore B. Van ltallie, Jr., Esq., Assoc. Gen. Counsel, Johnson & Johnson (testimony and
08-CV-040): Regarding those expert witnesses not required to make a report under Rule 26(b)(2),
and therefore not protected by the proposed amendments to Rule 26(b)(4), it should first be true
that their draft disclosures are protected. Rule 26(b)(4)(B) would protect those. Regarding
attorney-expert communications, I think I would contend that work product protection applies to
those communications. The thrust of the proposed changes to Rule 26(b)(4) is to retract the broad
intrusion into attorney-expert communications that was introduced by the 1993 amendments. With
that intrusion retracted, | would think that the argument that work product applies to attorney
communications with experts not specially retained would be valid.

R. Matthew Cairns, Esq., Defense Research Institute (testimony and 08-CV-57): The
protection provided by Rule 26(b)(4)(C) is too limited. It extends only to attorney
communications with the expert and not with the expert’s staff. But just as attorneys often rely
on paralegals or others in their offices to prepare cases, so do expert witnesses. A university
professor, for example, may use graduate students in the professor’s doctoral program to assist in
research, and counsel may deal with those students on a day-to-day basis as the expert’s team
works on the conclusion to be presented, and preparing the expert’s report. The Committee Note
should make clear that attorney communications with the expert’s assistants are protected just as
are attorney communications directly with the expert. Additionally, consideration should be given
to extending Rule 26(b)(4)(C) to communications with in-house experts who do not regularly
testify as expert witnesses even though they are not required to provide a report under Rule
26(a)(2). To make suitable disclosure under the new disclosure requirements for such witnesses,
counsel will have to communicate with them, so those communications arguably should be
protected as well. The current draft does not adequately explain why Rule 26(b)(4)(C) protection
does not extend to such communications, or why the two types of expert witnesses are treated
differently. 1 have not formed a conclusion on whether the protection should be expanded, but
urge further thought about the subject. A major concern here is the attorney-client privilege; the
in-house person may or may not be within the “control group” under New Hampshire attorney-
client privilege law, but the communications with that person should be covered. So the in-house
person is different from other expert witnesses not required to provide a report, such as the treating
physician. Indeed, in New Hampshire, plaintiff’s counsel can freely communicate with plaintiff’s
doctor, but defense counsel can’t. If in a deposition of the doctor we ask what plaintiff’s lawyer
said to the doctor we encounter a privilege objection and have to suspend the deposition to work
around that problem. Regarding underlings, he finds that he does have to interact with them when
he cannot reach the retained expert (such as a university professor), but has not to date been
impeded by the disclosure rules in engaging in strategic interaction with retained expert witnesses.

Stephen Morrison, Esg. (testimony and 08-CV-050): | favor including protection for
attorney communications with the expert’s assistants within the protection.
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Bruce R. Parker, Esq. (Int’l Assoc. of Defense Counsel): In the defense bar, there is a
debate about whether to favor extending protections to cover those expert witnesses who don’t
have to provide a report. Some argue that the attorney-client privilege is an uncertain protection.
As a lawyer who has represented many companies sued in mass tort litigation, | know that in-
house scientific people are often the most helpful to me in understanding the issues. They are
likely not to be people who regularly testify as expert witnesses, so they would not have to prepare
reports. But I really need to be able to talk strategy with them. So that consideration might cause
me to favor extending protection beyond those experts required to prepare a report. But on
balance | am opposed to that extension because of the importance of allowing defendants to
challenge treating doctors. Those witnesses are likely to be viewed by the jury as the most
important expert witnesses, both because they have long-term involvement with the plaintiff and
because they are regarded as truly independent, while an employee of defendant is not. It used to
be that we could often obtain by agreement an opportunity to talk to the treating doctor, but since
the passage of HIPAA -- with its stringent rules on patient confidentiality -- that is no longer
possible. So from the defense side, the only way I can talk to the doctor is in a deposition. And
I know that plaintiff counsel sometimes tell treating doctors things that prejudice them against my
clients. If I could not ask about that I could not do an adequate job for my clients. That is too high
a price to pay to insulate my discussions with my client’s in-house experts. Regarding grad
students and others who assist the expert witnesses, 1’ve never asked them their opinions about
the issues raised in the case. | have found, however, that if discovery is a possibility | will be
cautious about talking to those people.

Alfred W. Cortese, Jr., Esg.: LCJ does not yet have a uniform position on whether the
protection should be extended to all expert witnesses rather than only those specially retained.
Similarly, LCJ is not certain of its position on whether communications with the expert’s staff
should be protected. On these topics, we may submit further comment.

San Antonio

Wayne Mason, Esq. (Fed. of Def. & Corp. Counsel) (testimony & 08-CV-125): We favor
extending the protections to include “disclosure experts” who are not specially retained but would
be subject to disclosure under the changes to Rule 26(a)(2). Lawyers need to communicate with
these people, and they need to communicate with the lawyer. The attorney-client privilege may
apply to some of these people, but often does not apply. In the defense community there is a
debate about whether protecting communications between counsel and the plaintiff’s treating
doctor is desirable. Although some of our members have concerns regarding physicians, on
balance we believe that the better-reasoned approach is to provide work product protection for
communications with all witnesses who do not provide a written report. In my view, the three
exceptions to protection under the proposed amendment sufficiently equip me to interrogate the
treating doctor even if the communications with plaintiff’s counsel are generally protected. 1 do
not need more, and protection as to the in-house witnesses of my client who will offer partly
expert testimony is more important. Handling waiver of this protection is uncertain. That comes
down to whether this is a “privilege” or a “protection.” This protection should extend also to
communications with the employees and representatives of expert witnesses.
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John H. Martin, Esg. (immediate past president of DRI) (testimony and 08-CV-113): |
support extending the work product protection to disclosure experts. | am willing to give up the
right to cross plaintiff’s treating doctor about what the plaintiff lawyer said. | need to be able to
talk freely with the company’s employees who will give expert testimony. | also need to talk
freely to the company’s employees who will not give expert testimony. Although I have some
concern about the possibility that the opposing lawyer will be able to influence expert witnesses,
I view it as a trade off, and believe the protection is more important than the opportunity to
examine the other side’s expert witnesses. | also think that the protection should extend to the
staff of the expert. | need to be able to communicate with them. They are conduits between me
and the expert. In fact, I’ve had an instance in which the staff members were deposed.

G. Edward Pickle, Esq. (testimony and 08-CV-110): | favor extending the protection to
attorney communications with those witnesses not required to provide a report. There is a trade-
off from the defense side in thus insulating the communications between the plaintiff lawyer and
treating doctors, but it is worth it. For in-house experts, the proposed disclosure provisions of
amended Rule 26(a)(2)(C) would provide information, and further discovery would be allowed.
We should avoid becoming more demanding.

Stephen Pate, Esq. (vice president, Fed. of Corp. & Defense Counsel): At first I did not
agree with Wayne Mason’s view (see above). But on reflection | have come to agree with him.
There is a trade off between the benefit of inquiry into communications between my opponent and
his or her experts and the burdens of similar inquiry about my communications with mine.

San Francisco

Marc E. Williams (president of DRI) (testimony and 08-CV-135): | support the extension
of protection to communications with expert witnesses to include employee witnesses not required
to prepare areport. Work product protections are essential to the litigation process, and providing
additional protection for these people outweighs any potential additional costs. By extending this
protection, the Committee would help to ensure that parties are able to gather information free
from the underling threat of having to divulge that information at a later date. This is important
with in-house experts who possess a unique, and sometimes highly sensitive, familiarity with the
relevant subject matter. This person may be a former employee no longer employed by the
company. These sorts of people are not specially retained. This protection would apply where
the attorney-client privilege leaves off. It would probably be possible to “specially retain” these
people and make them eligible for protections (response to question). It could also be true that
similar concerns apply to purely fact witnesses, and that there would be complications in dealing
with witnesses whose information consisted of a blend of factual and expert knowledge (response
to question).

Daniel J. Herling, Esqg. (testimony and 08-CV-129): | favor extending protection to
employees who are not required to prepare a report. The problems come up with employees who
have expertise; this is a gray area about whether they are “testifying experts.” We know that under
the current view anything we say to retained experts is open to discovery. But with others things
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are not so clear. For example, suppose an IP opinion letter was written ten years ago. | need to
find somebody to tell me whether the assumptions made in the letter are correct. If I choose to vet
this through the same person | use as a nonretained expert, 1 may open up discovery
inappropriately. You should think more about this issue.

Thomas A. Packer, Esq.: The protection should apply to all expert employees, whether or
not they have to prepare a report. The rule should not disadvantage a company just because the
experts are in-house. According work product protection is important to attorney interaction with
these employees. The attorney-client privilege should apply for all lawyer interaction with the
employee about purely factual matters, and also for expert opinion testimony they might give
about those factual matters. But it is not clear that the privilege would also apply when these
employees are instead doing extra work -- beyond the factual information they received as
employees from involvement in the underlying events. That’s where the expanded protection the
rule provides for communications between the expert and employee is important.

Donald F. Zimmer, Jr., Esq. (testimony and 08-CV-140): Employees of a party who may
offer minimal expert opinion testimony should be excused from the report requirements, and work
product protection should extend to them under proposed Rule 26(b)(4)(C).

Peter S. Pearlman, Esg. (Co-Chair, Rules Comm., Assoc. of Fed. Bar of New Jersey)
(testimony and 08-CV-153): The 2002 New Jersey rule providing work product protection for
lawyer-expert communications provides protection only for communications with experts
“retained or specially employed.” This limitation has not caused difficulty in New Jersey.

Written comments

Lawyers for Civil Justice & U.S. Chamber Institute for Legal Reform (08-CV-061) and
Supplemental Comments (08-CV-181): We believe that there should be protection for
communications between counsel and the expert’s staff, researchers, and assistants. Although
these people are not expected to testify, they provide input into the expert’s report. Often an
expert bases a report and resulting testimony on the work of a team of individuals. Therefore, we
think that the Note should mention this possibility and provide protection for the attorney’s
communications with these important people. Supplemental comments: Protection should be
extended to those disclosure experts who are employed by the party making the disclosure. The
assumption seemingly made that they would not be involved as deeply in the development of case
strategy as retained experts is not consistent with our members’ experience. Instead, in-house
scientists, engineers, and technical personnel are often the most knowledgeable individuals
regarding the matters at issue. The initial education of trial counsel therefore comes from
employee experts, and these experts are very important in helping trial counsel to winnow down
important concepts from a mass of documents and theories, as well as explaining the
reasonableness of a party’s conduct. The current Committee Note is clear that no attempt was
made to exclude protection of communications between disclosure experts and counsel, but the
amendments should explicitly extend work product protection to disclosure experts who are
employees of the party making the disclosure (but not to other disclosure experts). Such experts
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are likely to be viewed by the jury as having a degree of bias in favor of the party, while
nonemployee experts (such as police officers, federal investigators, government officials and
treating physicians) are more likely to be viewed as uninfluenced by counsel. With investigators,
for example, full discovery of conversations between them and counsel may bear on whether “the
sources of information or other circumstances indicate lack of trustworthiness” under Fed. R. Evid.
803(8). Moreover, communications between the disclosure expert and counsel are not likely to
fall within any of the three exceptions to proposed Rule 26(b)(4)(C). The protection should also
be extended explicitly to communications between the attorney and the expert’s staff. Staff
members can play an integral role in the research, development, and preparation phases of the
expert report and opinion, which may often be a collaborative effort of a group of individuals. The
solution to this issue would be to add a few words to the Committee Note to clarify that the work
product protection extends to an expert’s staff, including individuals that assist the expert in
developing the expert report and the overall provision of expert services. Earlier cases treated
experts as “agents” of the attorney. As the Committee has heard, the question of discovery from
these people has come up in litigation, and the handling of it should be clarified in the Committee
Note. All members of the litigation team, including experts and their staff, must have the ability
to examine the facts, reach conclusions, and speak freely in order to render effective legal services.
We therefore urge that the Committee Note at lines 59-62 be amended as follows: “The
amendments to Rule 26(b)(4) make this change explicit by providing work-product protection
against discovery regarding draft reports and disclosures or attorney expert communications
between attorneys and experts, including staff working at their direction.”

Charles Miers, Esq. (08-CV-112): | believe that the comment to the rule should make clear
that protection is provided for communications between the lawyer and the expert’s staff,
researchers, or assistants who are not expected to testify, but who may provide input to or assist
with certain portions of the expert’s report. For example, in an environmental clean-up case, one
expert may be expected to testify, but she may have received assistance from a team of experts
(hydrologists, environmental engineers, chemical engineers, etc.).

Robert L. Rothman (ABA Section of Litigation) (08-CV-128): We have considered the
question raised by the invitation for comment on whether the protection for communications
should be limited to communications between counsel and an expert required to make a report.
We believe the answer is “it depends.” If, for example, the testimony comes from someone who
is essentially a fact witness -- the archetype being a treating physician -- then communications
between counsel and that witness should be discoverable. If the witness is more akin to a retained
expert -- for example on employee of a party, such as an in-house mechanical engineer whose
opinion is sought on a matter within her scientific expertise -- then the rationale for maintaining
traditional work product protection for communications between counsel and the witness would
seem to apply.

John A.K. Grunert, Esg. (08-CV-159): | am concerned about three things. First, the
Committee Note discussion of extending protection to “oral” draft reports and communications
introduces uncertainty. Rule 26(b)(3), by its terms, applies only to documents and tangible things,
so either proposed Rules 26(b)(4)(B) and (C) do not mean what they say, or Rule 26(b)(3) does
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not mean what it says, or the Committee Note is wrong. Itis unwise to promulgate a rule that will
generate disputes. One solution would be to strike the statements in the Committee Note on this
topic. This Note discussion seems to be about “oral draft” reports, but that is a phrase not found
in ordinary English usage. The language of the proposed rules accomplishes the goal without the
need for mention in the Note. Another solution would be to redraft the proposed rules to remove
the language about form of communication and substitute (as to proposed Rule 26(b)(4)(C)) the
statement that the protection “applies to oral communications between the party’s attorney and any
such witness.” There would be no need to mention oral drafts in (B) because “draft” does not
include anything oral. Second, the protection for communications should apply also to some
experts not required to prepare reports. The attorney’s communications with some “nonretained”
experts -- treating doctors or police accident reconstructionists, for example -- should not be
protected. But communications with a corporate defendant’s employee should be protected.
Third, The rule should explicitly provide protection for communications with non-testifying
experts whenever they might be deposed. This could be done by amending current Rule
26(b)(4)(B), now to be redesignated 26(b)(4)(D), to add such protection there.
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Rule 26(b)(4) -- Effect on Daubert Decisions

Washington, D.C.

Bruce R. Parker, Esqg. (Int’l Assoc. of Defense Counsel): I know that some have suggested
that the adoption of these discovery changes will have an impact on Daubert decisions. | see no
reason to expect that to happen. 1 regularly litigate Daubert issues, and can think of no instance
in which attorney-expert communications or draft reports played a role in making a decision
whether a given witness could offer opinion testimony. For purposes of discrediting the opposing
expert’s testimony, | don’t care about what the lawyer said to the expert; I only need to be able on
cross examination to challenge the opinion as given. If somebody wants to improve the handling
of expert witnesses on this front, one should be dealing more aggressively with speaking
objections and nonresponsive “answers” from expert witnesses. Often | come out of a seven-hour
expert deposition with about an hour and a half of real testimony.

Stephen B. Pershing, Esq. (Amer. Ass’n Justice) (testimony and 08-CV-52): AAJ
members see no reason for wanting access to attorney-expert communications or draft reports to
do a thorough job preparing for Daubert issues. Probing interaction between the experts and
opposing counsel does not really matter. What matters is challenging the opinions on their merits.
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Rule 26(b)(4)(C) -- Exceptions to protection provided

Washington, D.C.

Debra Tedeschi Herron, Esq. (testimony and 08-CV-45): The exceptions further fairness
in the discovery process while the rule affords appropriate protection for attorney-expert
communications.

Stephen B. Pershing, Esg. (Amer. Ass’n Justice) (testimony and 08-CV-52): The three
exceptions show that these amendments are not really anti-disclosure provisions. The three
exceptions cover all an attorney would sensibly want or need to challenge an opposing expert.
Going further would raise risks of rekindling the squabbling that was produced by the 1993
amendments. For example, maybe there would be some value to know about assumptions the
lawyer told the expert to make that the expert did not rely on in reaching the opinion to be
presented, but that is really not important. And enabling discovery would increase the risk of the
sort of squabbling about unimportant points that has become so pervasive and that these
amendments are seeking to end.

Alfred W. Cortese, Jr., Esq.: The exceptions permit adequate inquiry to get at the validity
of the expert opinion.

San Antonio

Wayne Mason (Fed. of Def. & Corp. Counsel) (testimony and 08-CV-125): The three
exceptions to protection of attorney-expert communications are generally sufficient to permit
needed inquiry.

John H. Martin, Esg. (immediate past president of DRI) (testimony and 08-CV-113): The
three exceptions provide significant ability to inquire about pertinent matters even when the
protections afforded by the amended rule apply.

Written Comments

Norman W. Edmund (founder of Edmund Scientific Co.) (08-CV-005): The exception
permitting discovery regarding communications that “identify assumptions that the party’s
attorney provided and that the expert relied upon in forming the opinions to be expressed” should
be revised to “and identify how they have applied the steps or stages of the scientific method in
forming the opinions.” This change would respond to the directive in Daubert that “scientific
knowledge” is information “derived by the scientific method.” The comment attaches research
reports from the commentator’s website www.scientificmethod.com on the nature and operation
of the scientific method. Included is a 14-step set of stages or ingredients for scientific testimony
that may be used for expert witnesses and an analysis of the Supreme Court’s treatment of the
methodology and the scientific method.



48 FEDERAL RULES OF CIVIL PROCEDURE

Patrick Allen, Esq. (08-CV-041): Because there are exceptions to the protection provided,
it still may happen that attorney-expert communications are subject to discovery. | now find
myself using the telephone to avoid creating electronic records of my communications with expert
witnesses. Avoiding the costs of unearthing such electronic communications, which can be
considerable, would be desirable.

Professors John Leubsdorf and William Simon (and 35 other law professor signatories)
(08-CV-070): We find it difficult to understand the exception to the protection provided for
situations in which the party shows that it has a substantial need and cannot obtain the substantial
equivalent without undue hardship. Taking the ordinary work product attitude toward this
question, it seems to us that it will always be true that the information shielded by the amendment
IS necessary, since the amendment bars discovery and the expert will rarely be free to speak with
opposing counsel. So it would seem that discovery would always be available through this
exception.

Committee on Civil Litigation, U.S. Dist. Ct., E.D.N.Y. (08-CV-098): We endorse the
goal stated on p. 7 of the Advisory Committee’s report supporting questioning of an expert on why
the expert considered (or did not consider) certain factors, why the expert used (or did not use)
certain approaches or methodologies, and why the expert did (or did not) attempt to draw certain
types of conclusions, even if the answers to such questions involve communications with counsel.
In our experience, such questions and answers are important elements of expert discovery and
inquiry at trial. But the language of the proposed rule does not appear to allow for such questions.
Only three exceptions are carved out of proposed Rule 26(b)(4)(C), and it is not clear to us that
these three exceptions allow for the types of questions discussed on p. 7 of the report. For
example, a party attempting to elicit deposition testimony regarding counsel’s directions to an
expert to use a certain approach or not to draw a certain conclusion would not appear to fall within
any of those three specified conclusions. We therefore think a fourth exception should be added:
“(iv) relate to matters such as why the expert considered (or did not consider) certain factors, why
the expert used (or did not use) certain approaches or methodologies, and why the expert did (or
did not) attempt to draw certain types of conclusions.” We believe that this addition is important
to ensure the opportunity to make these important inquiries.

Joan Harrington, Esg. (08-CV-151): | support the Committee on Civil Litigation of the
U.S. District Court in the E.D.N.Y. regarding the need to revise the proposed rule to clarify that
questioning will be allowed on why the expert considered (or did not consider) certain factors.

American Institute of Certified Public Accountants (08-CV-185): The exceptions allow
for discovery to an extent that provides assurances that appropriate information will continue to
be available. We believe, however, that Rule 26(b)(4)(C)(ii) and Rule 26(a)(2)(B)(ii) should be
rewritten to limit disclosure and discovery to information “relied upon” rather than *“considered
by” the expert witness.
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Rule 26(b)(4) -- Use at Trial; Rules Enabling Act

Washington, D.C.

Stephen B. Pershing, Esq. (Amer. Ass’n Justice) (testimony and 08-CV-52): The proposed
Committee Note properly indicates that cross-examination at trial about matters protected under
the amendment should not be allowed. The “cf.” citation to United States v. Nobles, 422 U.S. 225
(1975) gives some guidance on the point. The Note could not give more guidance without
exceeding the Committee’s proper role under the Rules Enabling Act. We note that Nobles has
been followed in both civil and criminal cases. It would be good for the Note also to address the
interaction of proposed Rule 26(b)(4)(C) and Fed. R. Evid. 612. In addition, it would be desirable
for the Note to address the possibility of discovery or use of such material in subsequent litigation.
In our view, protection should be extended, and the Note should encourage courts to give the
protection the greatest reasonable effect.

San Antonio

John H. Martin, Esg. (immediate past president of DRI) (testimony and 08-CV-113): |
have seen the Committee Note about use at trial, and expect that most judges would honor it. At
the same time, work product protection is not a privilege. Itis not likely that attorneys will often
ask questions at trial they don’t know the answer to, so providing a protection through discovery
is likely, as a practical matter, to be significant. But I would expect some attorneys to try to do
it, and would file a motion in limine if | saw this coming. 1 would not hire consulting experts just
to avoid the risk that inquiry at trial might be allowed. But if the Committee Note discussion were
removed | would be concerned about this problem. It would almost be better -- if the draft Note
discussion were dropped after the public comment period -- that it had never been there.

San Francisco

Peter S. Pearlman, Esg. (Co-Chair, Rules Comm., Assoc. of Fed. Bar of New Jersey)
(testimony and 08-CV-153): The argument that the proposed amendment cannot be made without
an act of Congress is misdirected. The proposed amendment does not modify an evidentiary
privilege. In fact, it addresses the work-product doctrine, not the attorney-client privilege. The
work-product doctrine is not among the privileges codified in the Federal Rules of Evidence. Case
law has recognized from the doctrine’s inception in Hickman v. Taylor that it was not a privilege.
The sorts of privileges involved in the Federal Rules of Evidence were different. Case law has
therefore specifically recognized that work product protection is not a “privilege” and therefore
is outside the scope of Fed. R. Evid. 501. In fact, the 1993 amendments were adopted through
these same Rules Enabling Act mechanisms. To the extent those amendments are seen as having
removed an evidentiary privilege, they suffer from the same infirmity as is suggested with regard
to the current amendments. All these proposed amendments do is to return us to where we were
before 1993.
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Written Comments

Kenneth A. Lazarus, Esq. (08-CV-008): There is presently no privilege that prevents
inquiry at trial into the matters sought to be protected by this amendment. But unless this
information is excluded at trial, the proposed amendments may be counter-productive. If,
however, the goal is to prevent inquiry at trial, the right way to address the question is head-on by
amending the Federal Rules of Evidence. Indeed, by attempting to create what arguably amounts
to a qualified privilege in Rule 26, you may inadvertently invite an eventual constitutional
challenge on the Rules Enabling Act under the Chadha principle.

Patrick Allen, Esq. (08-CV-041): 1 believe it would be appropriate to include protection
from disclosure whether in discovery or in trial. If draft opinions are not discoverable before trial,
the subject of draft opinions should not be raised at trial.

Gregory P. Joseph, Esqg. (08-CV-055): Academic commentators (08-CV-070) argue that
this amendment would somehow run afoul of the Rules Enabling Act because it is effectively
“modifying a privilege.” This argument proves too much. If returning the state of discovery to
essentially where it was prior to the adoption of the 1993 amendments does that, the argument
actually proves that the 1993 amendment itself violated the Rules Enabling Act. For discussion
of that possibility, see Joseph, Emerging Expert Issues Under the 1993 Disclosure Amendments
to the Federal Rules of Civil Procedure, 164 F.R.D. 97 (1996). It is impossible to argue that the
proposed amendment can run afoul of the Act without conceding that the 1993 amendments --
which created the problems now being corrected -- did so first.

Professors John Leubsdorf and William Simon (and 35 other law professor signatories)
(08-CV-070): The purpose and effect of the amendment are to extend the attorney client privilege
to cover a broad range of communications between lawyers and testifying experts, and it therefore
may be subject to 28 U.S.C. § 2074(b)’s requirement for affirmative adoption by Congress. The
amendment is plainly meant not only to forbid discovery on these topics, but also to prevent their
use as evidence at trial. Unless it bars inquiry at trial, it will not accomplish its declared goals.
But placing materials beyond the scope of inquiry both in discovery and at trial is precisely what
privilege rules do. Moreover, the grounds of the amendment are precisely the same as those relied
on to support most privileges: the asserted value of a class of private communications, and the
fear that they will be discouraged if outsiders can inquire into them. This concern about the role
of Congress is reinforced by the recent experience with Evidence Rule 502, which Congress did
adopt as written, but only with a lengthy explanatory Statement of Congressional Intent.

Robert L. Rothman (ABA Section of Litigation) (08-CV-128): There is no problem with
rulemaking authority here. The current provisions in Rule 26 were adopted in 1993 through the
normal Rules Enabling Act mechanism. No one suggested at that time that this required an Act
of Congress. To the extent that courts interpreted those 1993 changes as removing an attorney’s
communications with a testifying expert from work-product protection, there is no reason why a
further rule amendment cannot make clear that these communications are now protected as
attorney work product. All this amendment does is return the rule to its pre-1993 status. If the
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argument were correct, the 1993 amendment itself would have been invalid because it “abolished”
an evidentiary privilege. By the same token, we do not anticipate these issues to be raised at trial,
because work product objections would properly prevent inquiry there too, and keep the trial
focused on the issues that matter -- in this situation the substance of and support for the expert’s
opinion.

Prof. Stephen D. Easton (08-CV-169): If the proposed amendments are adopted, a civil
attorney conducting a cross-examination would almost never ask an expert about the extent to
which a retaining attorney influenced her opinion, because the cross-examiner would not know
the answer to that question.
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Rule 56. Summary Judgment

(@)

(b)

Motion for Summary Judgment or Partial
Summary Judgment. A party may move for

summary judgment, identifying each claim or defense

— or the part of each claim or defense — on which

summary judgment is sought eral-orpartefattatm
or-defense. The court shoetutd shall grant summary

judgment if the movant shows that there is no genuine

dispute as to any material fact and a-party the movant
is entitled to judgment as a matter of law. The court
should state on the record the reasons for granting or
denying the motion.

Time to File a Motion;Respense,andReply. These
times—apphytUnless a different time is set by local
rule or the court orders otherwise, tthetase—%) a
party may file a motion for summary judgment at any

time until 30 days after the close of all discovery.:
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o o : "

(©) Procedures.

(1)

Supporting Factual Positions. Anr-assertion

party asserting that a fact cannot be or is

genuinely disputed otts—genttrety-disputed

must be supported the assertion by:

(A) Supporting—Fact—Positions citation
citing to particular parts of materials
in the record, including depositions,
documents, electronically stored
information, affidavits or declarations,

stipulations (including those made for
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()

(3)

purposes of the motion only),
admissions, interrogatory answers, or
other materials; or

(B)  ashowing that the materials cited do
not establish the absence or presence
of a genuine dispute, or that an
adverse party cannot produce
admissible evidence to support the
fact.

Assertingett That a Fact Is Not Supported by

Admissible Evidence. A respense-otrtephyto
astatementoffact-may-state party may assert

that the material cited to support or dispute the

a fact tstriet cannot be presented in a form that

would be admissible in evidence.
Materials Not Cited. The court need consider

only the cited materials eaHedtotts-attention
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tthter Rute-56(e)} (A}, but it may consider

other materials in the record.:

n blist o fact

(4)

of

r et o " :
of the-motton-only:

Affidavits or Declarations. An affidavit or
declaration used to support or oppose a
motion;respense;errepty must be made on
personal knowledge, set out facts that would
be admissible in evidence, and show that the
affiant or declarant is competent to testify on

the matters stated.
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(d)

(€)

When Facts Are Unavailable to the Nonmovant. If

a nonmovant shows by affidavit or declaration that,

for specified reasons, it cannot present facts essential

to justify its opposition, the court may:

(1) defer considering the motion or deny it;

(2) allow time to obtain affidavits or declarations or
to take discovery; or

(3) issue any other appropriate order.

Failing to Properly Support or Address a Facttte

toRespond-orPropertyRespond. If a respoenseorf
reply-tdoesnotcomphy-with-Rule 56{e)—-orif-there
tsne—respoense-orreply— party fails to properly

support _an assertion of fact or fails to properly

address another party’s assertion of fact as required
by rule 56(c), the court may:
1) afford give an opportunity to properly respend

ortepty support or address the fact;




85

86

87

88

89

90

91

92

93

94

95

96

97

98

99

100

101

(f)

FEDERAL RULES OF CIVIL PROCEDURE 57

()

(3)

(4)

consider & the fact undisputed for purposes of
the motion;

grant summary judgment if the motion and
supporting materials — including the facts
considered undisputed — show that the
movant is entitled to it; or

issue any other appropriate order.

Judgment Independent of the Motion.

After giving notice and a reasonable time to

respond, the court may:

(1)
()

(3)

grant summary judgment for a nonmovant;
grant er—deny the motion on grounds not
raised by a party the motion,—respense,—or
reply; or

consider summary judgment on its own after
identifying for the parties material facts that

may not be genuinely in dispute.
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(@)

(h)

Failing to Grant All the Requested Relief Partiat

Grantofthe-Motion. If the court does not grant all
the relief requested by the motion, it may enter an
order stating any material fact — including an item of
damages or other relief — that is not genuinely in
dispute and treating the fact as established in the case.
Affidavit or Declaration Submitted in Bad Faith.
If satisfied that an affidavit or declaration under this
rule is submitted in bad faith or solely for delay, the
court — after notice and a reasonable time to respond
— may order the submitting party to pay the other
party the reasonable expenses, including attorney’s
fees, it incurred as a result. An offending party or
attorney may also be held in contempt or subjected to

other appropriate sanctions.
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ComMMITTEE NOTE

Rule 56 is revised to improve the procedures for presenting
and deciding summary-judgment motions and to make the procedures
more consistent with those already used in many courts. The
standard for granting summary judgment remains unchanged. The
language of subdivision (a) continues to require that there be no
genuine dispute as to any material fact and that the movant be entitled
to judgment as a matter of law. The amendments will not affect
continuing development of the decisional law construing and
applying these phrases.

Subdivision (a). Subdivision (a) carries forward the summary-
judgment standard expressed in former subdivision (c), changing only
one word — genuine “issue” becomes genuine “dispute.” “Dispute”
better reflects the focus of a summary-judgment determination. As
explained below, “shall” also is restored to the place it held from
1938 to 2007.

The first sentence is added to make clear at the beginning that
summary judgment may be requested not only as to an entire case but
also as to a claim, defense, or part of a claim or defense. The
subdivision caption adopts the common phrase “partial summary
judgment” to describe disposition of less than the whole action,
whether or not the order grants all the relief requested by the motion.

“Shall” is restored to express the direction to grant summary
judgment. The word “shall” in Rule 56 acquired significance over
many decades of use. Rule 56 was amended in 2007 to replace
“shall” with “should” as part of the Style Project, acting under a
convention that prohibited any use of “shall.” Comments on
proposals to amend Rule 56, as published in 2008, have shown that
neither of the choices available under the Style Project conventions
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— “must” or “should” — is suitable in light of the case law on
whether a district court has discretion to deny summary judgment
when there appears to be no genuine dispute as to any material fact.
Compare Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255
(1986)(“Neither do we suggest that the trial courts should act other
than with caution in granting summary judgment or that the trial
court may not deny summary judgment in a case in which there is
reason to believe that the better course would be to proceed to a full
trial. Kennedy v. Silas Mason Co., 334 U.S. 249 * * * (1948)),” with
Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986)(“In our view, the
plain language of Rule 56(c) mandates the entry of summary
judgment, after adequate time for discovery and upon motion, against
a party who fails to make a showing sufficient to establish the
existence of an element essential to that party’s case, and on which
that party will bear the burden of proof at trial.””). Eliminating “shall”
created an unacceptable risk of changing the summary-judgment
standard. Restoring “shall” avoids the unintended consequences of
any other word.

Subdivision (a) also adds a new direction that the court should
state on the record the reasons for granting or denying the motion.
Most courts recognize this practice. Among other advantages, a
statement of reasons can facilitate an appeal or subsequent trial-court
proceedings. It is particularly important to state the reasons for
granting summary judgment. The form and detail of the statement of
reasons are left to the court’s discretion.

The statement on denying summary judgment need not
address every available reason. But identification of central issues
may help the parties to focus further proceedings.

Subdivision (b). The timing provisions in former subdivisions (a)
and (c) are superseded. Although the rule allows a motion for
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summary judgment to be filed at the commencement of an action, in
many cases the motion will be premature until the nonmovant has had
time to file a responsive pleading or other pretrial proceedings have
been had. Scheduling orders or other pretrial orders can regulate
timing to fit the needs of the case.

Subdivision (c). Subdivision (c) is new. It establishes a common
procedure for several aspects of summary-judgment motions
synthesized from similar elements developed in the cases or found in
many local rules.

Subdivision (c)(1) addresses the ways to support an assertion
that a fact can or cannot be genuinely disputed. It does not address
the form for providing the required support. Different courts and
judges have adopted different forms including, for example,
directions that the support be included in the motion, made part of a
separate statement of facts, interpolated in the body of a brief or
memorandum, or provided in a separate statement of facts included
in a brief or memorandum.

Subdivision (c)(1)(A) describes the familiar record materials
commonly relied upon and requires that the movant cite the particular
parts of the materials that support its fact positions. Materials that are
not yet in the record — including materials referred to in an affidavit
or declaration — must be placed in the record. Once materials are in
the record, the court may, by order in the case, direct that the
materials be gathered in an appendix, a party may voluntarily submit
an appendix, or the parties may submit a joint appendix. The
appendix procedure also may be established by local rule. Direction
to aspecific location in an appendix satisfies the citation requirement.
So too it may be convenient to direct that a party assist the court in
locating materials buried in a voluminous record.



62 FEDERAL RULES OF CIVIL PROCEDURE

Subdivision (c)(1)(B) recognizes that a party need not always
pointto specific record materials. One party, without citing any other
materials, may respond or reply that materials cited to dispute or
support a fact do not establish the absence or presence of a genuine
dispute. And a party who does not have the trial burden of
production may rely on a showing that a party who does have the trial
burden cannot produce admissible evidence to carry its burden as to
the fact.

Subdivision (c)(2) provides that a party may assert that
material cited to support or dispute a fact cannot be presented in a
form that would be admissible in evidence. There is no need to make
a separate motion to strike. If the case goes to trial, failure to
challenge admissibility at the summary-judgment stage does not
forfeit the right to challenge admissibility at trial.

Subdivision (c)(3) reflects judicial opinions and local rules
provisions stating that the court may decide a motion for summary
judgment without undertaking an independent search of the record.
Nonetheless, the rule also recognizes that a court may consider record
materials not called to its attention by the parties.

Subdivision (c)(4) carries forward some of the provisions of
former subdivision (e)(1). Other provisions are relocated or omitted.
The requirement that a sworn or certified copy of a paper referred to
in an affidavit or declaration be attached to the affidavit or
declaration is omitted as unnecessary given the requirement in
subdivision (c)(1)(A) that a statement or dispute of fact be supported
by materials in the record.

A formal affidavit is no longer required. 28 U.S.C. § 1746
allows a written unsworn declaration, certificate, verification, or
statement subscribed in proper form as true under penalty of perjury
to substitute for an affidavit.
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Subdivision (d). Subdivision (d) carries forward without substantial
change the provisions of former subdivision (f).

A party who seeks relief under subdivision (d) may seek an
order deferring the time to respond to the summary-judgment motion.

Subdivision (e). Subdivision (e) addresses questions that arise when
a party fails to support an assertion of fact or fails to properly address
another party’s assertion of fact as required by Rule 56(c). As
explained below, summary judgment cannot be granted by default
even if there is a complete failure to respond to the motion, much less
when an attempted response fails to comply with Rule 56(c)
requirements. Nor should it be denied by default even if the movant
completely fails to reply to anonmovant’s response. Before deciding
on other possible action, subdivision (e)(1) recognizes that the court
may afford an opportunity to properly support or address the fact. In
many circumstances this opportunity will be the court’s preferred
first step.

Subdivision (e)(2) authorizes the court to consider a fact as
undisputed for purposes of the motion when response or reply
requirements are not satisfied. This approach reflects the “deemed
admitted” provisions in many local rules. The fact is considered
undisputed only for purposes of the motion; if summary judgment is
denied, a party who failed to make a proper Rule 56 response or reply
remains free to contest the fact in further proceedings. And the court
may choose not to consider the fact as undisputed, particularly if the
court knows of record materials that show grounds for genuine
dispute.

Subdivision (e)(3) recognizes that the court may grant
summary judgment only if the motion and supporting materials —
including the facts considered undisputed under subdivision (€)(2) —
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show that the movant is entitled to it. Considering some facts
undisputed does not of itself allow summary judgment. If there is a
proper response or reply as to some facts, the court cannot grant
summary judgment without determining whether those facts can be
genuinely disputed. Once the court has determined the set of facts —
both those it has chosen to consider undisputed for want of a proper
response or reply and any that cannot be genuinely disputed despite
aprocedurally proper response or reply — it must determine the legal
consequences of these facts and permissible inferences from them.

Subdivision (e)(4) recognizes that still other orders may be
appropriate.  The choice among possible orders should be designed
to encourage proper presentation of the record. Many courts take
extra care with pro se litigants, advising them of the need to respond
and the risk of losing by summary judgment if an adequate response
is not filed. And the court may seek to reassure itself by some
examination of the record before granting summary judgment against
a pro se litigant.

Subdivision (f). Subdivision (f) brings into Rule 56 text a number of
related procedures that have grown up in practice. After giving
notice and a reasonable time to respond the court may grant summary
judgment for the nonmoving party; grant a motion on legal or factual
grounds not raised by the parties; or consider summary judgment on
its own. In many cases it may prove useful first to invite a motion;
the invited motion will automatically trigger the regular procedure of
subdivision (c).

Subdivision (g). Subdivision (g) applies when the court does not
grant all the relief requested by a motion for summary judgment. It
becomes relevant only after the court has applied the summary-
judgment standard carried forward in subdivision (a) to each claim,
defense, or part of a claim or defense, identified by the motion. Once
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that duty is discharged, the court may decide whether to apply the
summary-judgment standard to dispose of a material fact that is not
genuinely indispute. The court must take care that this determination
does not interfere with a party’s ability to accept a fact for purposes
of the motion only. A nonmovant, for example, may feel confident
that a genuine dispute as to one or a few facts will defeat the motion,
and prefer to avoid the cost of detailed response to all facts stated by
the movant. This position should be available without running the
risk that the fact will be taken as established under subdivision (g) or
otherwise found to have been accepted for other purposes.

Ifitis readily apparent that the court cannot grant all the relief
requested by the motion, it may properly decide that the cost of
determining whether some potential fact disputes may be eliminated
by summary disposition is greater than the cost of resolving those
disputes by other means, including trial. Even if the court believes
that a fact is not genuinely in dispute it may refrain from ordering
that the fact be treated as established. The court may conclude that
it is better to leave open for trial facts and issues that may be better
illuminated by the trial of related facts that must be tried in any event.

Subdivision (h). Subdivision (h) carries forward former subdivision
(g) with three changes. Sanctions are made discretionary, not
mandatory, reflecting the experience that courts seldom invoke the
independent Rule 56 authority to impose sanctions. See Cecil &
Cort, Federal Judicial Center Memorandum on Federal Rule of Civil
Procedure 56(g) Motions for Sanctions (April 2, 2007). In addition,
the rule text is expanded to recognize the need to provide notice and
a reasonable time to respond. Finally, authority to impose other
appropriate sanctions also is recognized.
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Changes Made After Publication and Comment

Subdivision (a): “[S]hould grant” was changed to “shall grant.”

If “the movant shows that” was added.

Language about identifying the claim or defense was moved
up from subdivision (c)(1) as published.

Subdivision (b): The specifications of times to respond and to reply
were deleted.

Words referring to an order “in the case” were deleted.

Subdivision (c): The detailed “point-counterpoint” provisions
published as subdivision (c)(1) and (2) were deleted.

The requirement that the court give notice before granting
summary judgment on the basis of record materials not cited by the
parties was deleted.

The provision that a party may accept or dispute a fact for
purposes of the motion only was deleted.

Subdivision (e): The language was revised to reflect elimination of
the point-counterpoint procedure from subdivision (c). The new
language reaches failure to properly support an assertion of fact in a
motion.

Subdivision (f): The provision requiring notice before denying
summary judgment on grounds not raised by a party was deleted.
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Subdivision (h): Recognition of the authority to impose other
appropriate sanctions was added.

Other changes: Many style changes were made to express more
clearly the intended meaning of the published proposal.
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SUMMARY OF COMMENTS: 2008 RULE 56 PROPOSAL
General

08-CV-004, Benjamin J. Butts, Esg.: Supports the proposed Civil Rules amendments.

08-CV-008, Kenneth A. Lazarus, Esq., for American Medical Assn. and other medical associations:
“In general, our group strongly supports” the revision.

08-CV-028, Hon. H. Russel Holland: The focus is on proposed Rule 56(c), but there is a general
comment that “the proposed amendments to Rule 56" are not compatible with the purposes stated
in Rule 1.

08-CV-037, Professor Adam Steinman: It is wise to refrain from attempting to change the summary-
judgment standard or the assignment of burdens. But Rule 56(c) should be redrafted to protect
against inadvertent misinterpretations that could change the standard or the burdens.

08-CV-039, Professor Alan B. Morrison: “[T]he changes will improve the operation of the Rule and
bring the practice in line with the better practices in a number of districts.” But the references to
local rules at pp. 85, 99-100 in the publication booklet should be reconsidered. *“If these
amendments are adopted, as | hope they will be, that should be the end of local rules in this area.”

08-CV-046, Center for Constitutional Litigation (American Association for Justice), John Vail, Esq.:
“Summary judgment today is widely inappropriately used and the proposal before you is apt to
exacerbate that problem.” It began as a device to enforce plaintiffs’ debt-collection and like claims,
overcoming sham defenses. It became generalized; now it is not a plaintiff’s device, and indeed has
become a dilatory tactic. It has grown to reach questions of negligence, intent, and the like that are
unsuited to summary disposition. It deters settlement, increases aggregate legal expenditures, and
biases results against plaintiffs in civil rights cases. “[T]he less conscientiously it is used as a tool
to weed out purely legal disputes, the more intense the doubts that it comports with the Seventh
Amendment’s jury trial guarantee.”

08-CV-049, Professor Elizabeth M. Schneider: The discussion of the point-counterpoint procedure
in proposed subdivision (c) is set against a background of concern for the overall impact of summary
judgmenton civil rights and employment cases. The detailed statement and response procedure may
aggravate an already unsatisfactory situation. The FJC study demonstrates the facts that summary
judgment is sought more often in employment discrimination and other civil rights cases, is more
often granted, and more often terminates the litigation. Other empirical research reaches similar
conclusions, and also demonstrates that the differences are not due to the “weak” nature of many of
these cases or to poor lawyer selection of what cases to bring.

08-CV-055, Gregory P. Joseph, Esg.: “I do not support the amendments to Rule 56. * * * | * * *
concede at the outset that it reads much better than the existing text.” (The chief concern addresses
the point-counterpoint procedure, as summarized with Rule 56(c) below.)
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08-CV-061, Lawyers for Civil Justice & U.S. Chamber Institute for Legal Reform: Supports the
proposal, but with two changes. “Should” grant ought be changed to “must grant”; sanctions should
be provided for moving, responding, replying, or submitting an affidavit or declaration “without
reasonable justification.”

08-CV-098, E.D.N.Y. Committee on Civil Litigation: The Committee should “reconsider amending
the rule.” It “has generated a large body of interpretation over years of practice, judicial
construction, and academic study. Altering a rule with such an extensive interpretive history may
lead to unintended adverse consequences that neither the Advisory Committee nor this committee
can predict.”

08-CV-100, L. Steven Platt, Esqg.: “[I]n practice the courts are treating the plaintiff as still having
the burden of proof in opposing summary judgment motions and the courts improperly take the
inferences in favor of the moving party * * *.” “[T]he Committee should move in the direction of
limiting the one-sidedness (i.e., favoring the moving party) of the current rule. A considerable body
of research shows that summary judgment and other procedural devices disproportionately limit the
access to justice by plaintiffs in civil rights cases. * * * The rule should discourage the current,
overly aggressive use of summary-judgment practice, and especially should discourage judges from
granting this motion[] improperly because they have such crowded dockets.” One means “would
be a rule providing that summary judgment should be denied if any of the movant’s ‘material facts
not in dispute’ are, in fact, disputed or otherwise * * * not a legitimate basis to rely on * * *.”

08-CV-109, Ellen J. Messing, Esq., for Seven Massachusetts Lawyers: “[T]he Committee should
move in a different direction [from point-counterpoint procedure]. It should take appropriate steps
to limit the abuse of summary judgment motions in civil rights and other cases where the parties are
disproportionate in resources.” One means would be to provide that summary judgment “will be
denied if any of the movant’s ‘material facts not in dispute’ are, in fact, disputed or otherwise * *
* not a legitimate basis to rely on for summary judgment purposes.”

08-CV-116, Keith B. O’Connell, Esq., for Texas Assn. of Defense Counsel: Apart from urging
adoption of “must,” the Association “generally supports the adoption of the other proposed
amendments to Rule 56 * * *.”

08-CV-127, Michael R. Nelson, Esq.: “The Committee’s goals of establishing a clear, consistent
national standard governing summary judgment and developing an improved summary judgment
procedure without changing the standard for the entry of summary judgment are laudable.”

08-CV-133, Sharon J. Arkin, Esq.: Although the conclusion of this section states that it would be
a mistake to substitute “must” for “should,” the underlying theme is a more general suggestion that
summary judgment should not be further encouraged. “[T]he proposed changes to Rule 56 are not
only unnecessary but actually destructive to the fundamental purpose of the civil justice system: Fair
and just resolution of disputes.” “I am a strong supporter of the jury system.” “The ever-growing
prevalence of summary judgment motions is having a very negative impact on the justice system.
One of the most significant impacts is on the public’s perception of justice itself.” A party who loses
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after jury trial is likely to believe that at least there was a day in court with a fair process; a party
who loses after a judge decides on paperwork submitted by the lawyers is “confused and appalled,”
feeling “cheated and angry.” Defendants make summary judgment motions for many reasons —
to flush out the plaintiff’s theories or experts; to increase billings before settling; to take advantage
of a judge’s desire to clear the docket, or the plaintiff’s inability to respond adequately; or to exploit
the possibility of a mistaken grant. Summary judgment is appropriate in cases where undisputed
facts require resolution of a particular question of law. But it is often granted in complex cases that
involve issues of credibility, intent, and reasonable inferences.

08-CV-145, Professor Stephen B. Burbank: This long comment focuses on the point-counterpoint
procedure of subdivision (c). But it includes general observations as well. Rule 56 “is very
differently interpreted in different circuits and in different types of cases.” “Another problem is
suggested by evidence that some courts are granting summary judgment by resort to techniques of
factual and legal carving that threaten the right to jury trial and the integrity of the substantive law.
Still another is that — apart from the problem of delay — summary judgment motions may be used
by one party to inflict expense on the opponent.” The threat to jury trial is augmented by the risk
of “cognitive illiberalism.” A judge may not be aware of the personal experiences that shape
understanding of the world and fail to recognize the different experiences that may lead jurors to
different understandings. Employment discrimination cases are a particularly troubling example of
summary judgments granted when a jury including members sharing the life experiences of the
plaintiff may have a different understanding of probable discrimination.

08-CV-150, Elizabeth J. Cabraser, Esq., for Public Justice: “Strategies of attrition, resistance, and
delay have, to our clients’ detriment, all too often exploited loopholes and unintended opportunities
in procedures that were designed to serve and balance the interests of both sides. * * * Procedural
innovations, including time limits, bifurcation, and aids to juror comprehension, are and should be
increasingly used to decrease cost, while increasing effectiveness, and preserving the jury’s
irreplaceable fact-finding function.” Rather than rush to summary judgment, courts should explore
summary jury trials, which “provide useful information on how [witnesses, advocates, and experts]
play, in the real world.” Summary judgments beget appeals; summary jury trials beget settlements.

08-CV-160, Professor Stephen N. Subrin: “The amendments would continue the trend of replacing
oral advocacy and trial in open court with disposition by documents.” Summary judgment, further,
“often inherently calls for subjective determination of what is a sufficiency of evidence and what
inferences to draw from evidence. Judges, like all humans, cannot be perfectly neutral, try as they
may.” As Cardozo expressed it, there is an “‘inescapable relation between the truth without us and
the truth within. The spirit of the age, as it is revealed to each of us, is too often only the spirit of
the group in which the accidents of birth or education or occupation or fellowship have given us.
No effort or revolution of the mind will overthrow utterly and at all times the empire of these
subconscious loyalties.””

08-CV-167, Cynthia L. Pollick, Esq.: Attaches a letter sent by a client to the judge who granted
summary judgment for the defendant, expressing concern that the justice system failed her by
denying a jury trial. The comment urges that the present system is hard enough; the proposed
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amendments would make it harder for everyday citizens, leaving unfortunate long-lasting
impressions about the federal justice system.

08-CV-175, Hon. Marcia S. Krieger: The Rule 56 title should be “Summary Judgment or Summary
Determination.” The ruling may not be a judgment, but only a determination. “This confusion is
particularly significant when the rule is used for determination of ‘part of” a claim or defense.”

08-CV-177, Paul R. Harris, Esq.: “[T]he summary judgment device truly is broke and in great need
of fixing.” Adding point-counterpoint will only make it worse. “[I]n the employment law context,
summary judgment practice needs to be restricted, not enhanced.”

08-CV-183, Professor Eric Schnapper: This comment includes a long paper on the development of
Rule 56 into a device that was not — and could not have been — foreseen when it was created in
1938. The core theme is that present procedure does not provide the nonmovant a fair opportunity
to respond when the motion addresses the sufficiency of the evidence. Changes should be made to
provide an opportunity that comes closer to the setting in which judgment as a matter of law arises
at trial. The paper is fascinating reading, but cannot be adequately summarized. Particular points
are noted below.

Thomas Gottschalk, Esq., for the Institute of Legal Reform, Nov. 17, 89, 91: “[P]laintiffs don’t like
summary judgment very much and defendants would like to have more of it.”

Hon. Royal Ferguson, Jan. 14 hearing, 7-10: In opposing point-counterpoint, begins: “Summary
judgment fundamentally alters the balance of power between plaintiffs and defendants by raising
both the cost and risk to plaintiffs in the pretrial phases of litigation, while diminishing both for
defendants. * * * [SJummary judgment, as we have it today, has created an unlevel playing field.”
The procedure should not be further complicated by adding point-counterpoint.

Michele Smith, Jan. 14, 32, at 39-40: Summary judgment should be made meaningful because it is
an important part of practice. Point-counterpoint will help by forcing careful attention in deciding
whether to make a motion, and in deciding how to respond. “I do not file motions out of just habit
or routine. * * * [I]t really affects your credibility before the judges before whom you practice. * *
* [M]y clients aren’t the type of clients that like to pay for summary judgments that don’t have a
prayer of being granted.”

Hon. Robert S. Lasnik, Feb. 2, 11, 18: “[T]here are problems with summary judgment,” that “may
have to do with lawyers who are churning cases inappropriately, lack of training and education
among the lawyers.”

Hon. Claudia Wilken, Feb. 2, 46, 47: “I agree that Rule 56 very much does need to be revised.” (But
point-counterpoint is not the way to do it.)

Jeffrey J. Greenbaum, Esq., Feb. 2, 221, 223-224: (This testimony reflects the views of officers and
members of the council of the ABA Litigation Section, but is not ABA policy.) Because we really
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do not have a uniform national rule now, “summary judgment is governed by a patchwork of local
rules. I believe it is broken at present. The variations in rules are traps for the unwary who don’t
know local practice. They foster confusion and non-compliance.” What, for example, is the
consequence of not properly responding to a fact? It varies from district to district. “With
something as important as summary judgment we believe there should be a uniform practice.”
Uniformity will ensure less confusion and better compliance. “[N]o change, continuing our current
practice, or optional procedure should not be a choice * * *.”

Rule 56(a)
PARTIAL SUMMARY JUDGMENT
08-CV-008, Kenneth A. Lazarus, Esg., for American Medical Assn. and other medical associations:
It is good to adopt the common phrase “partial summary judgment.” Recognizing motions that

address a claim, defense, or part of a claim or defense “will serve to promote greater utilization of
the summary judgment process.”

08-CV-161, Federal Magistrate Judges Assn.: It is good to add “partial summary judgment” to the
title.

08-CV-180, U.S. Department of Justice: Recognizing partial summary judgment “will be a valuable
clarification and recognition” of this practice.

GENUINE DISPUTE

08-CV-162, Federal Practice Comm., Dayton Bar Assn.: Does not object to change from *issue” to
“dispute,” as a change adopted for clarity without changing the standard.

ORAL ARGUMENT

08-CV-048, Stephen Z. Chertkof, Esq.: The rule should provide that courts should hear oral
argument before granting a motion, and must hear oral argument before granting a “Celotex no-
evidence” motion. It is difficult to fully understand the facts and issues solely on a paper record.

08-CV-117, Malinda Gaul, Esq.: Summary judgment motions are made in every employment
dispute. They are granted far more often than denied. Many grants are reversed on appeal, but
many employees cannot afford to appeal. “Therefore, | encourage the addition of a requirement for
the Courts to conduct oral arguments on all motions.”

Prof. Elizabeth Schneider, Nov. 17, 62 at 76-77: “['Y]ou really want oral argument often in summary
judgment cases because it’s everything. That’sit.” Itis like going back to equity trial on the papers.
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Malinda Gaul, Esq., Jan. 14, 23 at 25-26: Opportunity should be provided for oral argument. There
is only a short time to respond. An oral argument would provide an opportunity to address the facts.

Brian Sanford, Esg., Jan. 14, 27 at 31-32: “[O]ral argument would be a nice thing, which is not the
practice” in the Northern District of Texas.

Margaret Harris, Esq., Jan. 14, 44 at 49-50: Oral argument should be provided. It makes a difference
when a judge misunderstands the record. Telling the parties what the judge thinks is called for and
giving an opportunity to respond can be important.

“SHOULD,” “SHALL,” “MusT”

08-CV-008, Kenneth A. Lazarus, Esg., for American Medical Assn. and other medical associations:
When there is no genuine dispute, “there appears to be agreement all around that imposition of
summary judgment should be mandatory.” “[A]ccuracy should trump style here and * * * it would
be preferable to substitute the word “shall’ for “should.””

08-CV-011, Robert B. Anderson, Esq.: Although it speaks of retaining “the present language,” it
seems clear that this comment favors “shall,” not “should.” The concern is that “should” will be
seized by the trial judges and appellate courts that disfavor summary judgment to deny motions
“even when undisputed facts and settled law would otherwise mandate summary judgment.” There
is a risk that summary judgment will become “totally discretionary under all circumstances,”
particularly as state courts and legislatures pick up on the federal model.

08-CV-016, Joseph D. Garrison, Esq.: In frequent appearances at the annual NYU employment-law
seminar, he asks judges to raise their hands if they have “encountered situations where testimony
at trial differed from that presented in summary judgment affidavits. It was the rare judge who did
not raise his or her hand. This is why I believe judges should preserve their discretion to deny
summary judgment in those circumstances where, for whatever reason, the judge is unwilling to
credit a material affidavit.”

08-CV-039, Professor Alan B. Morrison: “Should” is the proper choice. It may be easier to have
ashort trial, particularly in a nonjury case, make Rule 52 findings, and send the case up to the court
of appeals once. And “there are rare exceptions with no disputed material facts in which a denial
is still appropriate.” “[A]ll the incentives for the judge are to grant summary judgment”; there is
little likelihood that judges will abuse whatever discretion they have to deny.

08-CV-040, Theodore B. Van lItallie, Jr., Esg.: Writing as Associate General Counsel of Johnson &
Johnson, responsible for global litigation. “I believe it critical that the mandatory ‘must’ replace the
precatory ‘shall’,” making it clear that summary judgment is a matter of right. “Summary judgment
rulings applying legal principles to undisputed facts create the guidance that unquestionably the
business community seeks and which benefits the process of making reasonable choices in a
complex world. The uncertainty engendered by delegating to juries that application of law to fact
contributes to the litigation-fearing culture that is so prevalent in this country.”
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08-CV-044, Claudia D. McCarron, Esq.: If “shall” was ambiguous, it should be replaced by “must.”
“Should” will mean an increase in the number of cases in which discretion is exercised to deny
summary judgment; facing the cost of moving, “fewer meritorious motions will be filed.” The
concern that trial may produce a different record is misplaced — *“trial will always change the
record.” Rule 56 embodies the judgment that summary judgment is an appropriate juncture at which
to terminate a case. And it is the responsibility of lawyers to ensure that pretrial circumstances do
not fail to afford a fully reliable record for summary judgment.

08-CV-045, Debra Tedeschi Herron, Esg.: Summary judgment too often is deferred, ultimately
leading to denial. “When properly supported, summary judgment must be granted as it lessens the
exorbitant costs of litigation and restores faith in the juridical system.” A discretionary standard
compromises the importance of summary judgment “and is a waste of time and resources.”

08-CV-046, Center for Constitutional Litigation (American Association for Justice), John Vail, Esq.:
It would be wrong to adopt “must.” “[R]educing trial judge discretion to deny summary judgment
from little to zero in any circumstance would be a profound and dangerous mistake.” “Trial judges
need, and should be encouraged to use, the discretion to deny summary judgment simply because
the procedure does not promise to streamline litigation.” [This view is stated as one conclusion that
flows from a lengthy statement of challenges to the point-counterpoint procedure in proposed Rule
56(c). That procedure can be misused by stating an overwhelming number of facts, most of them
not material. More importantly, breaking the case down into discrete facts loses the power of
narrative, of story, distorting the process of deciding on the evidence as a whole.]

08-CV-047, Professor Edward Brunet: “Must” should be restored. Discretion has considerable
costs. Fewer motions will be granted, leading to trials in cases that do not present fact issues.
Arguments addressed to the court’s discretion will be different, and more difficult for the court. The
price of settlement likely will increase because the transaction costs of litigation will increase. The
cost of making a summary-judgment motion also will increase by making the process discretionary
and thus more complex; some parties may be deterred from making any motion. It must be
recognized that courts already possess some degree of discretion, as reflected in statements of
reluctance to grant summary judgment in some types of cases, including antitrust, civil rights, and
negligence claims. This kind of discretion in turn threatens the transsubstantive nature of the Civil
Rules, a value vigorously championed by Judge Clark. It is not too late to undo the choice made in
the Style Project.

08-CV-049, Professor Elizabeth M. Schneider: Keep “should.” “[T]here are some cases where there
are no disputed issues of material fact where summary judgment should still be denied.”

08-CV-050, Stephen G. Morrison, Esq.: The “unbounded discretion” conferred by “should” “could
result in parts of the case, or the entire case, being tried to a jury when it never should have made
it that far.” “Must” will promote the most efficient and inexpensive manner of providing justice.
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08-CV-051, Latha Raghavan, Esq.: It has long been understood that “shall” is a mandate to grant
summary judgment. It has meant “must.” “[T]o preserve the intent and purpose of summary
judgment, it is preferable to” adopt “must.”

08-CV-056, Hon. Frank H. Easterbrook: “Must” is the proper word. Some judges prefer to deny,
despite the absence of genuine dispute as to any material fact, because at least one party will be
satisfied by the jury’s verdict, both parties will appreciate being heard, and trial spares the need to
decide the motion. But the party who shows there is no genuine dispute should not have to bear the
costs of trial, nor should other parties in the trial queue have to wait longer. Beyond that,
recognizing discretion to deny the motion will lead to arguments on appeal in this form: To be sure,
there was no genuine dispute. But it was an abuse of discretion to grant the motion because better
evidence might have appeared at the time of trial and trial would have been short. “That is not an
argument that appellate litigants should be allowed to make, or appellate courts to address.”

08-CV-057, R. Matthew Cairns: The 2007 Style amendment should be unwound by substituting
“must,” “though in my opinion ‘shall” was just fine.” Recognizing discretion to deny will be a
disincentive to moving for summary judgment. The Committee believes that summary judgment
may properly be denied if the record is not fully developed or if it is difficult to ascertain credibility
from the paper record. But it is the responsibility of nonmovant’s counsel to develop the record to
show there is a genuine dispute, or to use cross-examination or other evidence to create a credibility
dispute. “The court should not substitute itself for counsel * * *, or bail out the party or counsel who
fails in his obligations under the rules and good practice, just as it wouldn’t at trial.”

08-CV-060, Federal Civil Rules Committee, American College of Trial Lawyers: With only 3
members of the 36-member committee dissenting, favors “must” “[i]f Rule 56 is to mean anything.”
The laudable purpose of summary judgment is to render judgment short of trial when there are no
disputed facts. This purpose should not be undermined by non-mandatory language. “Many
College Fellows also are troubled by the current practice of some courts to use their discretionary
power to force settlement.”

08-CV-061, Lawyers for Civil Justice, U.S. Chamber Institute for Legal Reform: Summary
judgment “remains an underutilized and ineffective tool.” Motions are too often deferred until trial
or denied without explanation. Adhering to “should,” as added by the Style Project, undermines the
purpose and utility of summary judgment. “Should” will lead courts to an increasingly expansive
view of the “negative discretion” to deny well-founded summary judgment motions. The Supreme
Court has said that Rule 56 “mandates” summary judgment when there is no genuine dispute. That
was the plain-language meaning of “shall.” The decision in Kennedy v. Silas Mason Co., cited in
the 2007 Committee Note, turned on finding disputed facts; it does not support discretion to deny
a properly supported Rule 56 motion. Nor is there persuasive support in lower-court decisions for
finding such discretion. It would be a mistake to distinguish between summary judgment on an
entire action and “partial” summary judgment, recognizing discretion to deny partial summary
judgment despite the absence of a genuine dispute as to some part of the action — summary
judgment is needed to narrow the issues for trial.
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08-CV-066, Richard L. Seymour, Esg.: “Should” is the proper word. If “must” is substituted, the
result will be an increase in improper grants of summary judgment in close cases. The risk is shown
by a computer search for grants of summary judgment in employment-discrimination cases between
September 1, 2008, and November 16, 2008. 145 cases were found. 122 involved grants “solely
to employers.” In these 122, 98 were affirmed, 9 were reversed or vacated, and 15 were affirmed
in part and reversed in part. “When nearly a fifth of summary judgment decisions are reversed at
least in part, it is difficult to conclude that summary judgment is not being granted in close cases.”
An improper grant delays the case even when reversed, and adds a great deal of expense. Many
parties cannot afford the expense of appeal.

Decisions in the First, Second, and Third Circuits “have criticized the tendency of district
courts to use summary judgment as a device to clear their dockets rather than to identify and dispose
of hopelessly unmeritorious cases.” This tendency too will be exacerbated by “must.”

(The comment and testimony explore two cases — one leading to reversal on appeal, the
other to affirmance — that are described as “highly improper grants of summary judgment.”
Adopting “must” will mean “that the existing rate of miscarriages of justice, whatever its number,
will be increased.”)

Finally, itis urged that in the employment discrimination field courts have “fairly routinely”
accepted concepts offered as rules of thumb that might properly be used as jury arguments but
instead become “hardened * * * into ‘no reasonable jury could disagree’ rules of law. The rule of
thumb concepts are then relied upon to destroy countless close cases until the Supreme Court
disapproves them.” Numerous examples follow.

In the end, it is argued that frequent use of summary judgment decreases respect for the
courts, while trials increase respect.

08-CV-110, G. Edward Pickle, Esq.: “In changing ‘shall’ to ‘should,” the scriveners of the 2007
changes exceeded the scope of their stylistic charge and wrought a material, substantive change in
Rule 56.” “There is no room or viable reason for discretion.” The argument for discretion when it
IS a matter of partial summary judgment at most ignores the reality that few cases are tried.
“Narrowing issues as early as reasonably practicable lessens the scope of discovery, trial
preparation, and other costs.” Carrying unnecessary issues into trial may confuse or prejudice the
jury — granting partial judgment as a matter of law after the verdict does not unring the bell, much
less show “whether its clanging drowned out other evidence.” “The grant or denial of a partial
summary judgment motion generally has a palpable effect on the settlement value of a case.”

08-CV-111, Carlos Rincon, Esq.: Those who favor “should” seem to be attacking summary
judgment practice as a whole as unfair to plaintiffs, who must rely on jury assessments of credibility
and of matters “that are inherently grey, such as motive or intent.” But trial is appropriate only when
there are material issues of fact. “Should” “opens the door to discretion even in cases that as a
matter of law require dismissal,” leaving undeserving cases to increase litigation expenses and
unfairly drive up the costs of settlement.
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08-CV-113, John H. Martin, Esq.: Strongly supports “must,” for the reasons advanced by so many
others. “Granting total, or even partial, summary judgment in proper cases can result in enormous
savings of unnecessary litigation costs.”

08-CV-116, Keith B. O’ Connell, Esq., for Texas Assn. of Defense Counsel: “Must” ought to
replace “should.” “*Should’ has never meant ‘shall,””” and “will render the rule both under-utilized
and ineffective. “[T]he need for clear guidance, more certainty and more clarity is palpable.” The
need is illustrated by the denial of summary judgment in a recent case, followed by great expense
for expert witnesses and attorneys and then settlement in an amount reflecting plaintiff’s estimate
that the case had little merit. Jury trial is vanishing, but not because summary judgment is granted
too often. It is the increased costs of litigation and loss of confidence in the jury system that are
“forcing parties to move outside of our civil justice system.”

08-CV-117, Cary E. Hiltgen, Esq.: ““[S]hould takes away any requirement judges had to sustain
meritorious motions and all advancements made by the requirements relating to the statement of
facts become inconsequential. Moreover, the force behind the filing of a summary judgment motion
would dissipate.” “Should” “creates confusion in the burden required by the moving party.” A
court could decide for jury trial even when there is no genuine dispute of material fact. Many state
courts recognize greater discretion than the federal rule has recognized, and for that reason
“summary judgment motions filed in state court do not seem to have the same effect as those filed
in federal courts.” Eliminating claims without factual support is critical in promoting inexpensive
and speedy trial. Taking the strength out of the motion also decreases the possibilities for
settlement. “The fear placed on the opposing party that a well-written summary judgment could
prevail is an important strategic tool.” Denial of partial summary judgment will make trials longer
and will create greater jury confusion.

08-CV-119, Thomas J. Crane, Esq.: “I am strongly opposed to making the grant of summary
judgment mandatory in certain cases. * * * Since 1992, | have seen summary judgment more and
more become a docket clearing device.” “In ADA cases, today, 92-97% of reported ADA Title |
cases are dismissed by summary judgment or judgment as a matter of law.” “Summary judgment
is already granted frequently and even routinely. In my experience, deserving cases are too often
dismissed through summary judgment.”

08-CV-121, Phil R. Richards, Esg.: (It is unclear whether this comment is submitted for the
American College of Trial Lawyers.) “[T]he rule should provide that a court ‘should’ grant
summary judgment for either party” if entitled, “either globally or on any specific issue, regardless
of whether they are the movant or the respondent.” (This seems an implicit endorsement of
“should,” but there is no elaboration.)

08-CV-124, Wayne B. Mason, Esq., for Federation of Defense & Corporate Counsel: “Must” will
avoid any ambiguity. Summary judgment too often is not granted, even when both sides move and
agree that the case should be determined by ruling on the motions. Clients should be spared the
expense of preparing and trying a case that should have been disposed of on summary judgment.
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08-CV-127, Michael R. Nelson, Esg.: Changing “shall * * * forthwith” to “should” “will result in
the creation of a more discretionary standard.” Defense litigators regard the change as drastic.
Summary judgment is not disfavored; it is necessary to avoid “long and expensive litigation
productive of nothing.” *“Furthermore, summary judgment ‘serves as an instrument of discovery in
its recognized use to call forth quickly the disclosure on the merits of either claim or defense on pain
of loss of the case for failure to do so.”” In Celotex, the Court says that Rule 56 mandates summary
judgment when the standard is satisfied. Professor Shannon has it right in his article submitted as
08-CV-134. Adopting “should” would be akin to expressing a speed limit as a matter of the driver’s
discretion. To be sure, there is discretion to deny summary judgment “as long as there is a genuine
dispute as to a material fact.”

Mr. Nelson also expresses doubts about recognizing discretion to deny partial summary
judgment, but concludes: “[S]o long as any amendment to Rule 56(a) indicates that complete
summary judgment ‘must’ be granted, the discretionary standard of ‘should’ would be acceptable
for rulings on partial summary judgment.”

08-CV-131, Gregory K. Arenson, Esq., for New York State Bar Assn. Commercial & Federal
Litigation Section: “Should” “is better, adequately preserves the competing interests involved and
IS most consistent with the law described in the 2007 Advisory Committee Note describing the
stylistic change. “To the extent that “shall’ in the original Rule 56(c) was meant to be mandatory,
that is not how courts applied the rule * * *, If experience taught the courts to ignore a mandatory
rule in practice, it would be expected that the same good reasons * * * would cause them to ignore
a similar mandatory rule in the future. Rather than cause courts to discreetly break the rule, it is
better to honestly acknowledge that there may be circumstances where a savvy court would not grant
summary judgment * * *.” Concerns of case management, the timing of settlement discussions or
trial, or the eventual admissibility of evidence at trial may be reason to deny. “[T]he slight
additional discretion” in “should” as compared to “must” “is not likely to result in judges failing to
dispose of cases on summary judgment that deserve such disposition. Courts’ self-interest in
disposing of cases on their dockets should not be discounted.” Nor should courts be discouraged
from attempting to settle cases immediately after summary judgment motions have been briefed.
Nor is the word “must,” without a specific deadline, “likely to do anything to actually speed those
recalcitrant or overworked jurists who are unable or unwilling to make a decision.” Nor does it
make sense to distinguish between granting summary judgment on an entire case and partial
summary judgment — the standards should be the same.

08-CV-133, Sharon J. Arkin, Esq.: Prefers “should,” out of the general distrust of summary
judgment summarized with the general comments at the beginning.

08-CV-134, Prof. Bradley Scott Shannon: Adopt “must,” for the reasons set out in the article
submitted with the comment, Should Summary Judgment be Granted? 58 Am.U.L.Rev. 85 (2008).

08-CV-135, Marc E. Williams, Esq., for DRI: The practical effect of adopting “should” “has been
to grant Courts wide discretion in their ability to deny a party summary judgment when there is no
disputed issue of material fact. Celotex says that Rule 56 mandates summary judgment. “Meritless
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cases that were once ripe for summary judgment are now subject to the threat of an extended,
expensive litigation process.” And there is a risk that “should” will be interpreted inconsistently by
different judges. “Must grant” is better.

08-CV-136, Andrew B. Downs, Esq.: “Should” is wrong. “If the facts and the law support entry of
summary judgment, a refusal to do so provides fuel for those who perceive result-oriented actions
by courts or the use of calculated uncertainty to pressure parties to settle.”

08-CV-137, Mary Massaron Ross, Esg.: “Should” “changed the standard in fundamental ways.”
The language of Rule 56 before the Style Project shows that it mandated summary judgment. The
1986 cases show that the right to summary judgment is a legal entitlement. The utility of Rule 56
“is severely hampered when the rule permits unbridled discretion to deny summary judgment.” This
will undermine the confidence of litigants in the civil justice system. It is vitally important that
baseless suits be dismissed as soon as possible to reduce the costs imposed by unfounded litigation
— *“civil rights suits are regularly filed without factual or legal support.” Summary judgment also
plays an important role in simplifying the cases that do proceed to trial, providing a better focus for
the jury. Summary-judgment benefits both plaintiffs and defendants by making the federal courts
an efficient, just, and speedy dispute resolution mechanism.

08-CV-138, Jeffrey W. Jackson, Esq.: Experience as General Counsel of State Farm Insurance
Companies shows that “summary judgments are rarely granted.” Over the last three years,
approximately 3.5% of actions against the company were fully resolved by summary judgment (the
cases were 18% in federal court and 82% in state court). “Should” will lead to still fewer grants.
Except for Pennsylvania, all state summary-judgment rules now say “shall”; it is likely that states
will gradually follow any federal lead to “should,” adding congestion to the dockets of all courts.
Summary judgment, moreover, is for cases “at the margin”; they devour litigants’ resources and
court time. These costs are factored into insurance rates. And courts are “judicious in granting
summary judgment motions” — of 20 cases taken on appeal from summary judgments for State
Farm, 17 were affirmed. “Shall” “does not deny deserving litigants their day in court.”

08-CV-139, Kimberly D. Baker, Esq.: In 24 years of defending litigation, effective use of summary
judgment has been seen to reduce the costs of litigation, and the motions prompt settlement
negotiations or mediation. Many commentators expect a large increase in employment litigation in
the current economic environment, including claims that have no sufficient legal basis. “Businesses
and employers should be certain that when an employee has not met the legal standards to prevail,
the lawsuit will be dismissed, eliminating the need to present a defense to a jury that may be
comprised of citizens who are angry about the economic downturn and seeking an avenue to strike
back.” Employment actions, moreover, “commonly seek relief under many statutes”; discovery
commonly shows that many of the claims have no legal or factual basis. Summary judgment should
be used to focus the case. “Shall,” not “should,” is the appropriate word.

08-CV-140, Donald F. Zimmer, Jr., Esq.: “Must,” or “at a minimum *shall.”” *“The word “should’
is vague and provides little comfort to moving parties seeking certainty if they are able to meet their
burden of proof.”
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08-CV-142, Hon. David F. Hamilton: (1) “Must” is too strong; it should be used only when there
are consequences, such as review by appeal or mandamus for denials of summary judgment. “I
doubt the Committee intends to go in that direction.” (2) “Should” is strong enough. Judges are not
going out of the way to look for work by trying cases that clearly should be decided on summary
judgment. “[T]he summary judgment standard often requires the appellate court to consider a highly
artificial and even hypothetical set of facts, or even two or more sets of hypothetical facts when there
are cross-motions. Inthose close cases, | think it’s helpful to have the option of a trial, where shaky
testimony can be knocked down, rather than to force the appellate courts to develop the law based
on improbable testimony.”

08-CV-143, Stefano G. Moscato, Esq., for National Employment Lawyers Assn.: “Should” is
proper. The judge should not be forced to rule on all aspects of a motion. There is no outcry that
federal judges have been denying summary judgment in employment cases that deserve summary
judgment. The empirical evidence is to the contrary. “If the language is rewritten as ‘must,” will
there be a genuine appellate issue that a court refused to grant summary judgment, perhaps for
legitimate reasons of docket control, when ‘the record demanded it’”?

08-CV-144, Ralph A. Zappala, Esq.: “Must” is better. “[A] pending summary judgment motion
provides an incentive for resolving cases. Seeing an adversary’s case presented in orderly fashion,
with evidence, is beneficial to the litigants.” “Must” will provide an incentive for litigants to focus
on the claims and defenses and related facts.”

08-CV-152, Jeffrey J. Greenbaum, Esq. (joined by 26 officers and members of ABA Section of
Litigation, writing for themselves): “Must” is needed to avoid the practice before 1986, when
“courts routinely denied motions for summary judgment and treated them as disfavored motions.”
“Should” “will, as a practical matter, return summary judgment to that disfavored status * * *.”

08-CV-156, Brian P. Sanford, Esg.: A court should not be required to state reasons for denying
summary judgment. “[T]he court has discretion to deny for reasons of credibility or fairness. A
denial results in a trial.”

08-CV-158, Professor Suja A. Thomas: “Should” is appropriate “because courts should be given
discretion in tough cases. * * * Indeed, judges in the same case often disagree on what the evidence
shows and thus whether summary judgment should be granted.”

08-CV-161, Federal Magistrate Judges Assn.: “Should” “reflects the current law.” And “must
grant” “might suggest that the court *‘must’ entertain motions that address the case in a piecemeal
fashion.”

08-CV-161, Federal Practice Comm., Dayton Bar Assn.: ““[S]hould’ does not lend itself to clarity.
*** ‘Must’ also is not inconsistent with the pre-2007 version of the rule, whose use of the word
‘shall” adequately conveyed the concept * * *.”
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08-CV-167, Michael T. Lucey for Federation of Defense & Corporate Counsel: “Must” is
important. It is not uncommon to have a court deny cross-motions for summary judgment even
though the parties agree that the case should be determined by the court. Failure to grant a motion
sometimes appears to be used as a settlement tool. There should be a clear, unambiguous direction
to grant meritorious motions.

08-CV-174, Federal Bar Council, by Robert J. Giuffra, Jr., Esq.: “While there is room for debate,
we believe that, on the whole, giving the district court discretion to deny summary judgment, if used
in limited circumstances, is salutary, and thus the ‘should grant’ language is preferable to the
alternative ‘must grant.””

08-CV-176, State Bar of California, Committee on Administration of Justice: Supports retaining
“should” “for the reasons given by the Advisory Committee, and because ‘should’ allows for the
limited discretion recognized by the case law.”

08-CV-180, U.S. Department of Justice: Celotex says that Rule 56 mandates entry of summary
judgment. Mandatory language — either “must” or “shall”” should be used. The rare instances in
which discretion to deny summary judgment can be exercised can be accommodated without using
discretionary words in Rule 56. “[I]n those cases, the district judge should be under a specific
obligation to state on the record why summary judgment is not being granted.”

08-CV-181, Lawyers for Civil Justice, etc.: This comment supplements earlier comments, 08-CV-
061. “Must” best represents modern usage under the Celotex trilogy. “We would, however,
reluctantly support restoring ‘shall be granted’ on the basis that it is a “sacred phrase’ that retains
the standard applied over seventy years of summary judgment jurisprudence.” “[R]Jules must be
rules, not suggestions, or they serve little purpose to guide those who comply with them.” As Judge
Easterbrook notes, 08-CV-056, “should” “introduces additional appellate issues regarding judicial
discretion.” “Should” will return summary judgment to the disfavored status it had before Celotex
and its companion decision made it a pillar of the civil justice system. “The filing of a well-written
summary judgment motion can provide the catalyst for settlement negotiations, making it an
important strategic tool.” “AN ineffective summary judgment procedure will continue to make trial
preparation more expensive and time consuming, increase the number of cases on court trial dockets,
and result in longer trials.” “Judicial discretion is inherent in the standard that requires a judge to
determine the facts in dispute and the law applicable to those facts.” “If American business is to
remain competitive in the world marketplace, the cost and inefficiency of our civil justice system
must not continue to put our businesses at a competitive disadvantage.”

08-CV-183, Professor Eric Schnapper: “Should” is correct. “It is entirely common for the evidence
and contentions of the parties to be somewhat different at trial than they were at summary judgment.
* * * [T]hese differences would at times lead the district judge to conclude that the nature of the
future trial record is insufficiently clear to warrant summary judgment. In addition, a judge
considering a summary judgment motion may reasonably conclude that he or she does not
understand the factual issues as well as he or she would at the end of a trial.” Rule 50, for that
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matter, does not require that a motion made during trial be granted even when the judge believes that
the evidence up to that point is insufficient to support a verdict.

Claudia McCarron, Esg., Nov. 17, 5, 9-15: Advocates have long believed that they are entitled to
summary judgment on showing no genuine issue of material fact. “The interjection of a discretion
to deny an otherwise meritorious motion suggests a kind of arbitrariness that I believe will breed
distrust.” The cases that seem to recognize discretion to deny might as well have denied by finding
a material issue of fact. Kennedy v. Silas Mason was decided in 1948; whatever it means, to the
extent that its flavor reflects distrust of summary judgment the 1986 decisions reflect a different
view. The cases decided since December 1, 2007, do not seem to reflect that “should” has made an
difference, but that is because the change has not sunk into professional consciousness. Discretion
was no an issue in any of the cases reviewed for this period. But people who dislike summary
judgment will pick up on the change and the Committee Note. The view that it may be simpler to
try a case than to wade through mountains of motion papers to determine whether there is a genuine
issue of material fact does not justify denial; “the bar will view a denial, a discretionary denial, and
litigants even more than the bar, as something that is arbitrary and unpredictable.” And there are
opportunities for partial summary judgment in these circumstances.

Richard T. Seymour, Esq., Nov. 17, 15, 26: The primary argument is that in employment cases
courts too often grant summary judgment because they fail to consider the inferences that might be
drawn in favor of the nonmovant. Then urges that “should” is the right word. “[C]hanging it to
‘must’ has got to produce a stomp on the accelerator pedal in the grant of summary judgment * *

*

Leigh Schachter, Esq., Nov. 17, 26, 31-36: The substitution of “should” for “shall” in the Style
Project simply did not catch the attention it should have drawn. Itis unfair to put to trial a party who
has demonstrated that there is no genuine dispute of material fact. The place where discretion is
needed is reflected in present Rule 56(d), which reflects the need to allow adequate opportunity for
discovery. After the process has been gone through, there is no need for discretion. Partial
summary judgment may seem different, at least when there is a relationship between an issue ripe
for summary judgment and other issues that will go to trial, although even then it is better to grant
summary judgment. The lack of any standard to limit discretion, further, “really does run the risk
of providing an opening for a situation where courts don’t want to grant summary judgment, and
unfortunately there are some * * *.”

Steve Cherkof, Esq., Nov. 17, 34: “One of the things I’ve noticed in the testimony, whether you
believe in ‘must’ or ‘should’ seems to depend on whether you think you’re bringing the motions or
responding to the motions.”

Prof. Edward J. Brunet, Nov. 17, 52: “[SJummary judgment mechanics need to be as firm and
nondiscretionary as possible in order for Rule 56 to work its magic. * * * The word *“entitled’ in this
discussion needs to be given some meaning.” Summary judgment will become flabby and
ambiguous. Adoption of “should” a year ago has not yet tilted the practice, but long-term use will
result in additional judge-made exceptions. Movant and nonmovant will come to argue in difficult-
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to-decide discretionary terms. Fewer motions will be granted; the number of trials will increase.
“Now, there is discretion in summary judgment. It comes from appellate courts. So in three types
of cases, including antitrust, civil rights, and negligence, we see great reluctance to grant summary
judgment * * *.” And “interesting things will happen” if summary judgment is “should” but no
corresponding change is made for directed verdict. De novo review is a substantial safeguard;
review for abuse of discretion will lead to arguments that a grant was an abuse of discretion. But
there is a need for some discretion when the choice is between partial summary judgment, sending
the case to trial on closely related issues, or instead trying all issues. As to language, it is better to
avoid must, should, or substitutes such as required or appropriate. It should be: “Summary judgment
is granted if * * *.”

John Vail, Esq., Center for Constitutional Litigation, Nov. 17, 79, 88: The view that there is an
“entitlement” to summary judgment raises a serious Seventh Amendment question. Summary
judgment is denied; the movant loses the jury verdict on evidence that properly defeats a motion for
judgment as a matter of law; on appeal from judgment on the properly supported verdict the movant
argues that it is entitled to judgment on the summary-judgment record. Reversal of judgment on the
jury verdict appears to be reexamination of a fact found by a jury contrary to the Seventh
Amendment.

Thomas Gottschalk, Esq., for the Institute of Legal Reform, Nov. 17, 89, 91-97: The American legal
system is preeminent in the world. “The only negatives are the issues of high cost and intrusiveness
** % Summary judgment is an important safeguard against the costs of discovery on issues that
can be disputed when the case can be resolved as a matter of law on other issues. There is no justice
in a system that does not grant summary judgment to a litigant who is entitled to it. Current
subdivision (f), to become (d), provides adequate protection by ensuring adequate opportunity for
investigation and discovery before summary judgment is granted. To add “an undisciplined,
unrestrained, if you will, undefined, notion of discretion,” without any idea of what “should”” means,
will present a serious issue of meritorious motions being denied. “Shall” was interpreted by the
Supreme Court in Celotex as mandating summary judgment. Even under “shall” there was some
language — not holdings — suggesting some sort of implicit discretion to deny. “That occurred
under ‘shall.” We know what’s going to happen using the word ‘should.”” There is no need to
worry that with “must” a meritorious jury verdict after trial will be upset because the verdict loser
shows that judgment ought to have been granted on the summary-judgment papers. (In response to
a question, avoiding the issue by saying “summary judgment is to be granted” “is as strong as
must.”)

Theodore Van lItallie, Esq., Nov. 17, 105-111: The simple style change from “shall” to “should”
might not have caused a problem. But the present proposal has drawn comments and testimony,
creating a legislative history that makes it much more consequential to persist with “should.”
Retaining “should” may suggest that the Committee embraces the discretion that some courts feel
they have. An attempted finesse, such as “is to be granted,” is not effective. There is an inertia
against summary judgment. Courts are obliged to grant summary judgment when the facts are
undisputed. This is important to provide pronouncements of law that will guide others. The lack
of opinions providing clear guidance on the law feeds into undesirable risk-averse behavior.
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“[T]here’s a benefit in getting rules articulated, and this is the perfect vehicle.” Because of
settlement, from the perspective of providing legal guidance too few cases will get to trial in any
event. To be sure, it is proper to deny summary judgment when there are competing reasonable
inferences. But it is not proper to deny because there are important public issues — resolution of
the law by a clear summary judgment ruling is all the more important. Nor is it proper to deny
summary judgment simply because it is less work for the judge to send the case to trial.

Stephen G. Morrison, Esg., Nov. 17, 120, 121-126: It is rare that either plaintiff or defendant is able
to dispose of an entire action on summary judgment. Instead summary judgment focuses the case
on the matters that truly are in issue. It provides three opportunities for speedy, just, and
inexpensive resolution — and all are enhanced by “must.” First, the motion itself often brings the
parties to the table and leads to serious discussions. Second, they come together during oral
argument and each may concede some points — again, if they know the judge faces a true “shall”
or “must” decision, they will consider matters more seriously. Third, after the judge rules they have
another chance to resolve the case by settling. “Should” or “may” is inappropriate even for partial
summary judgment. It is not fair for a judge to punt merely because it is too hard or too time-
consuming to rule on the motion. Nor is it proper to deny the motion because the case involves the
public interest— juries do not have to give reasons, while the reasons given by a judge for summary
judgment better serve the public interest. Avoiding the problem by deliberately writing an
ambiguous “if/then” rule will lead to different standards in all of the circuits, and eventually a
resolution by the Supreme Court. It is better to achieve clarity now by adopting clear rule language.

Bruce R. Parker, Esq., for International Assn. of Defense Counsel, Nov. 17, 129, 139-141: Summary
judgment is rarely granted in personal injury actions. But it had never occurred to me that “shall”
admitted of any discretion. If the facts are truly undisputed and the law is in our favor, summary
judgment must be granted. Trying to explain denial to a client is difficult. Denial “breeds a certain
disrespect for our litigation process.”

Debra Tedeschi Herron, Esq., Nov. 17, 141-143: Favors “must.” It will avoid lengthy trials.

Latha Raghavan, Esqg., Nov. 17, 143-146: “Thou shalt not kill” is a command. “Shall” means
“must.” Celotex establishes a mandatory standard. The point-counterpoint procedure forces the
attorneys to do the work. Further protection is provided by the rule that the judge need not search
the record.

Alfred W. Cortese, Jr., for Lawyers for Civil Justice, Nov. 17, 153, 154-161, 163: “[W]e did not
focus on” the change from “shall” to “should” in the Style Project “because we were content with
the committee’s assertion that they were not changing the substance of any of the rules.” Celotex
established a mandatory interpretation of “shall.” That was the intent of the original rule. It should
be restored. “[W]e’ve heard a lot today about how plaintiffs’ lawyers and liberal academics don’t
like slicing and dicing. 1 would assume they would prefer shake and bake, that you just shake it all
up and throw it against the wall and hope that it hits.” “Should” does not fit with “entitled” to
summary judgment. Itisasuggestion, notarule. Itiswishy-washy. “[S]Jummary judgment should
be utilized as a tool by the judge to focus on the facts and law in the cases and to give the litigants
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a clear decision one way or the other.” “Should” gives “yet another opportunity basically not to
enter — not to enter an order that should be required under the original rule and under the law as
set out in the Celotex trilogy.” “I would leave you with the thought that we do want
commandments, not suggestions. [Q] Because they’ve been so effective? [A] They haven’t been
effective enough. | wouldn’t dilute them.”

Hon. G. Patrick Murphy, Jan. 14, 12-13, 19-20, 43-44: “I agree with that “must.” If there’s no
disputed issue of fact, surely you must grant the motion.” Why would you want to have a trial if
there’s nothing to try? But does that mean that disappointed movants will be petitioning for
mandamus? “I’m not sure what that means.” (Responding to questions Judge Wood put to another
witness, Judge Murphy later expressed concern that “must” might mean that a busy judge might
have to drop everything else to make a prompt ruling on a summary-judgment motion, or face
mandamus, but offered no firm conclusion.)

Brian Sanford, Esq., Jan. 14, 27 at 31: Because it is a “should standard,” the judge should have
absolute discretion to deny summary judgment and not have to explain it.

Michele Smith, Esq., Jan. 14 at 32, 34-37, 40-43: “Must” is important to offer direction on the
obligation to grant summary judgment. “Clear and unequivocal guidance is imperative * * *
[because] most judges * * * do not like granting summary judgment.” Some judges believe
summary judgment is just not appropriate, that all cases should get to a jury. Others worry about
reversal. The reality of practice is that it is much easier to get summary judgment in a case with
small stakes than in a case with large stakes, even though the cases are indistinguishable under the
summary-judgment standard. Judgment often is denied with the suggestion that the parties mediate,
leaving the defendant in the unenviable position of determining whether they would prefer to pay
some money to get out of the case and avoid “the uncertainty of a trial in jurisdictions that may not
be favorable.” Partial summary judgment, further, saves resources for all parties, and for the court.
And “must” is better than “shall.” Judge Wood asked whether reality is better expressed by
“should,” because there will be cases in which the judge just is not ready to rule, and also whether
the standard should be the same when granting partial summary judgment would leave part of the
case for trial. Ms. Smith responded that the standard should be “must” both for full and for partial
summary judgment. She also recounted her own experience with having to tell a client that there
is no effective way to make sure the judge will decide a summary-judgment motion before trial

Margaret Harris, Esg., Jan. 14, 44 at 49: “Shall. I kind of like that. * * * [1]f | were a District Court
Judge, | might take a little offense if the rules were telling me I must do something. | would think
that I’m intelligent enough to exercise my own discretion * * *.”

Wayne Mason, Esq., for Federation of Defense & Corporate Counsel, Jan. 14, 60 at 61-63, 66-70,
71-75: Clients are frustrated when counsel has to explain that the motion is right on the undisputed
facts and on the law but it is not granted. Sometimes there is no ruling at all. Sometimes there is
a denial without any explanation. “[I]t should not be discretionary.” “[I]t is important * * * for
people to be able to trust the fact that it will be ruled on.” It costs a lot to prepare for trial — in
many cases it is not a 3-day trial, but a 3-week trial or even potentially a 3-month trial. Even when
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trial is likely to be brief, partial summary judgment can narrow the issues and has an effect on
settlement. The most important issue in the rule is “must” rather than “should.” *“Shall” was
understood to be mandatory. Nonetheless petitions for mandamus to compel a ruling were rare.
They will remain rare if the rule says “must”; no one wants to seek mandamus on a question like
this. “I’m not naive enough to * * * believe that there are times when summary judgment would still
be denied under the ‘must’ standard.” But the message should be that it is nondiscretionary; if
“should” remains, state courts are likely to follow this lead and the situation in state courts is already
bad enough.

John H. Martin, Esq., Jan. 14, 82, at 91, 93-96: “Must” is appropriate. In one recent experience a
motion for summary judgment on a narrow ground in an otherwise complex case languished without
any decision until a new judge was appointed to the case and promptly granted summary judgment,
which was affirmed on appeal. “I don’t have a good answer to how you make a judge rule on any
motion.” But softening the command to “should” “might send a message to some judges that
they’ve got a lot more discretion on summary judgments than they think they do.”

G. Edward Pickle, Esq., Jan. 14, 104, 107-111, 113-115: For 70 years “shall” has made summary
judgment mandatory when there is no genuine issue. Our civil justice system is too costly; it is not
competitive with other democratic developed nations. Summary judgment is one of the most
effective tools for managing costs. Legions of cases establish the mandatory meaning of “shall.”
If we stick with “should,” judges who have some antipathy toward summary judgment — either as
a matter of overwork or as just disliking it — “can drive a truck through it.” The discretionary
option will be a “total way out.” Most lawyers have not yet caught up with the 2007 Style change,
but the risk is there. And uniformity is crucial on this point — the standard for summary judgment
cannot vary from one court to another. Nor should the standard be relaxed for partial summary
judgment. No smart lawyer will risk provoking a partial summary judgment that will be reversed
after trial and appeal, forcing another trial. In managing outside counsel I would never approve such
amotion. When there is a solid basis, however, partial summary judgment is important. It narrows
the issues for trial, and gives the parties a better foundation for settlement. One of the biggest
problems practitioners have is the judge who simply will not rule on a motion. When the ruling is
deferred to the start of trial, most often it is a simple and unexplained denial. But there may be a
partial grant — that simplifies trial, but an earlier ruling would have spared the parties the costs of
preparing to try those issues.

Cary E. Hiltgen, Esq., Jan. 14, 121-128: His own practice is not to file a summary-judgment motion
in every case. For one client, he has tried 100 cases to completion. He made summary-judgment
motions in 26 of those cases — 12 were in federal court, 14 in state court. He kept the motions
simple. His clients are interested in cost — they do not want to pay the cost of a losing motion, but
they do want to save trial costs by successful motions. Partial summary judgment works. If
summary judgment is made discretionary, “you are asking to exacerbate the amount of time and
money involved.” There is no room for discretion. The party has “the absolute right” to get rid of
claims that lose on the undisputed facts. “Must” is the proper word.
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Keith B. O’Connell, Esq., for Texas Assn. of Defense Counsel, Jan. 14, 129-140: It should be
“must.” As an anecdote, offers a case in which summary judgment was not granted despite a
compelling showing, leading to prolonged proceedings, and settlement at a low value that avoided
the cost of trial but probably left the plaintiff with very little in relation to a serious loss. Faith in
the system is diminished if people believe courts act arbitrarily. That includes denial of warranted
summary judgments. There are lots of cases that seem to recognize discretion to deny. But they did
not involve motions that satisfied all of these conditions: “the motion is not premature; there has
been adequate time for discovery; an adequate record to support the judgment has been made; the
motion has been filed in accordance with a schedule order — you know, the deadline, it’s not filed
on the eve of trial; proper notice has been given to the other side; the other side has had a reasonable
opportunity to respond; the movant has — the movant has shown, based on an adequate record, that
there is no genuine issue of material fact; the movant has shown, based on an adequate record, that
the movant is entitled to judgment as a matter of law.” When all of those things do not occur, it is
proper to deny summary judgment, whether the rule says “shall” as it has or instead says “must.”
Nor will it help to attempt to avoid the issue by rewriting the rule to say only that a party may move,
without stating any standard to guide the court’s action. There is too much history, too much risk
of changing the standard.

Stephen Pate, Esq., Jan. 14, 140, 141-144: Has had motions for summary judgment denied both as
defendant and as plaintiff in insurance contract cases. “[J]udges are reluctant to rule on summary
judgment motions, even though it’s a situation involving a contract which involves matters of law.”
Cross-motions are both denied even when you expect one side or the other is right on the law.
Adopting “must” does not threaten a wave of petitions for mandamus — “I don’t think a case has
ever been strong enough for it,” and lawyers are reluctant to mandamus a judge. “Must” also will
protect against judges who use summary-judgment as a settlement tool. An example is provided by
a case in which a judge waited seven months and then granted partial summary judgment a week
before trial — “I think he thought he was a mediator and not a judge * * *.”

Carlos Rincon, Esq., Jan. 14, 147, 148-152: “Must” is right. For all the talk that summary-judgment
motions are filed in every case, “we are very cautious.” The data on employment cases reflect the
fact that changes in other areas of the law are drawing more lawyers to employment cases, leading
to more employment cases. Nor is the wish for actual jury trial and confrontation all that it may
seem. Litigants are increasingly anxious for “an opportunity to vent, to tell their story. And that
certainly happens.” They are more concerned with solutions, including ADR as a means of
achieving solutions.

Tom Crane, Esq., Jan. 14, 156, 156-157: Summary judgment is overused. There is no need to
increase its use by changing to “must.”

Michael R. Nelson, Esq., Feb. 2, 58, 60-64, 66-70: Anderson v. Liberty Lobby is cited both for and
against discretion to deny. “[T]hen we need a rule.” A court never says that a party is entitled to
summary judgment, but that judgment is denied as a matter of discretion. “They find some issue that
needs to be tried,” and can do that even with “must.” But at least “must” gives a clear standard.
Since the Style change to “should,” and since publication of the present proposal, we are seeing
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comments supporting negative discretion to deny summary judgment even though the standard is
satisfied. Denial cannot be supported simply because the judge would rather see the testimony at
trial; nor for fear of the costs of appeal, reversal, and remand for trial; nor because a trial remains
necessary on other issues — it is expensive to bring cases to trial, and summary judgment can
narrow the issues to be tried. Trial should be avoided even if it is a simple half-day event with two
local witnesses. The same thing should hold on Rule 12 motions to dismiss for failure to state a
claim. Rule 12 has never directed that the court “shall” grant the motion, but it too should be a
matter of right. “I think *shall” [sic for should?] is just going to create more and more mental leeway
with the judge.”

Jeffrey W. Jackson, Esq., Feb. 2, 71-80: As general counsel for State Farm Mutual Automobile
Insurance Company surveyed all the first-party lawsuits against the company and its affiliates from
November 20, 2005 through November 20, 2008. There were about 6,500 suits in that period.
Summary judgment totally disposed of 224 of them, or 3.5%. Voluntary dismissals and other
dismissals disposed of 25%. Settlement accounted for 70%. Fewer than 2% went to trial. Most of
these cases — 82% — were in state courts, only 18% in federal courts, but all of the states save
Pennsylvania have “shall” in their summary judgment rules. We have not yet counted the number
of cases in which we moved for summary judgment, nor the number of partial grants. But with
grants so low, what is the need to reduce it from “shall” to “should,” rather than “must”? Trial costs
five times as much. Nor do we always move for summary judgment — some cases do not support
the motion. But if it is supported, we may make it despite the chance of denial and wasted cost —
some cases involve questions of law, such as coverage, that we cannot resolve by settling to save
the costs of summary-judgment practice. Finally, we have some 120,000 third-party cases against
our insureds. The costs of defending them go into our insurance rates. Efficient procedure is
important. “Shall” might do the job. And it would go part-way to say that the court must grant
summary judgment “unless for good cause stated on the record.”

Kevin J. Dunne, Esq., Feb. 2, 80-83, 86-87: “I’m a defense lawyer. * * * | want summary judgments
granted and | think in many instances they should be granted and I don’t think they’re granted
enough.” Denials may be by failure to rule, or by outright denial. Some judges deny because they
love the right to jury trial — “I think their philosophy should be moderated.” “[JJudges who don’t
like to work as hard as other judges don’t like to grant summary judgments.” They should not be
able to hide behind “should.” “[T]heir idea is “If | deny this, it will settle. If I deny this, it will have
to go to a jury.”” | want a more certain system, so | can give a client a better idea of what will
happen if we move for summary judgment. Grant or denial is “a huge swing in money.” | often
attempt to get permission for interlocutory appeal under § 1292(b) after a denial, and sometimes a
judge will grant permission. If we have “shall” or “must” it will be easier to get reversal on appeal.
And it may support review by mandamus.

Mary Massaron Ross, Esg., Feb. 2, 87-92: “Shall” was always understood to be mandatory.
“Should” “conveys discretion, a hope, an expectation, but not an obligation.” It is difficult to
explain denial to a client when there are not genuine fact disputes. And it is costly — not only in
money, but in emotion. Partial summary judgment also is important because it can pare a case
down, and by doing so reduce the aberrant results that can flow from *“a sort of generalized
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presentation to the jury.” As an appellate lawyer, | spend a lot of time explaining to trial lawyers
and clients why an appeal is not a good thing. Mandamus is not a risk if the rule says “must.” Itis
an extraordinary writ and the courts of appeals are not likely to grant it. “It’s expensive. It gets the
trial judge mad at you if you lose.”

Sharon J. Arkin, Esq., Feb. 2, 94, 98-101: Summary judgment is often granted where it should not
be. As a plaintiff’s lawyer in complex litigation | have opposed hundreds of summary-judgment
motions, “and most of them are not granted, but | have reversed on appeal dozens which were
granted.” “Should” is appropriate. The judge who has a gut feeling there is something in the case
should be able to send it to trial even if the plaintiff has not been able to identify specific fact
disputes. This goes back to the inference issue. “Shall” has some flexibility. So does “should.”
“Must” does not. “[T]he case law has evolved such that flexibility is available.”

Elizabeth J. Cabraser, Esq., Feb. 2, 107, 117: “Must” and “shall” are appropriate for rules directed
to lawyers. “Should” is the proper word for a rule directed to judges. The determination to leave
the standard unchanged makes “should” the appropriate word. (In addressing point-counterpoint,
she also notes, p 112, that when summary judgment is denied “facts that may be quite material come
into evidence in the course of that [trial] time that were not enumerated or argued or submitted to
the court in the summary judgment stage.”)

Stefano G. Moscato, Esqg., for National Employment Lawyers Assn., Feb. 2,117, 133-135: “Should”
is better. In employment discrimination cases “there is no outcry that federal courts are denying
summary judgment motions in cases where they should be granted. Quite the opposite is true.” Yes,
it would be difficult if a judge ruled that although an employment plaintiff had showed there was
no genuine dispute and was entitled to judgment as a matter of law, the motion would be denied.
But that does not happen. It is not proper to argue that discretion can be exercised in favor of a
plaintiff but never against.

Peter O. Glaessner, Esq., Feb. 2, 137, 140-145: “Shall” or “must” should be adopted. Rule 12 is not
the same — it rests on notice pleading, and is invoked before the parties are heavily invested in the
litigation. By the time of summary judgment the case already has become quite expensive. Denial
will lead to an expensive trial. Individual employment trials in my experience involve five to eight
claims and last three to five weeks, even as single-party cases. Summary judgment is an important
tool to narrow the case, shaping the duration of the trial and what evidence might be admissible. My
clients are primarily public entities and non-profits, not Fortune 500 corporations. A $50,000 to
$100,000 trial is very expensive for them. Rule 56 practice has historically been geared to “shall.”
It has been a mandatory directive. A change to “should” will be seen by some as a change.

Ralph A. Zappala, Esq., Feb. 2, 151-153: “Must” provides a very strong incentive in commercial
litigation. Often an adversary cannot stipulate, but will be able to resolve the case when the case
is laid out on summary judgment. Or summary judgment gets rid of many things that come in with
notice pleading, things that do not matter. “[SJummary judgments trim away the dead wood and
leave a healthy tree for the judicial process * * *.”
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Marc E. Williams, Esq., Defense Research Institute, Feb. 2, 157, 163-173: Shifting to “must” will
not lead to frequent applications for mandamus to review a denial. “It is something that almost
never comes up in terms of mandamus simply because it is so unfavored and the risks are so high.”

Practitioners already are arguing that “should” means the court should let the case go to trial
even though there is no genuinely disputed material fact. A similar argument has been made in a
pending appeal, although it is framed as an argument that reasonable inferences favoring the
nonmovant should have defeated summary judgment.

Any risk that “must” might seem to come too close to denying the right to jury trial can be
addressed in the Committee Note. The Note can explain that the change from “should” to “must”
is not intended to change the standard, “but to clarify the fact that the change from *shall’ to *should’
was nothing more than a stylistic change * * *.” The right to jury trial ends at the point where the
fact-finder has no facts to find.

As for the case in which there is a novel issue of law that might be illuminated by a full fact
record, “[r]egardless of the judge’s individual belief that the record might be better developed at
trial, which one could make the argument that any record is better developed at trial — I don’t know
if that’s necessarily the case. | think oftentimes the record is more muddled at trial.” When there
are no material issues of fact, the question becomes one of law and the court should decide it.

Daniel J. Herling, Esq., Feb. 2, 175-177: Already lawyers are arguing that “should” gives discretion
to deny the motion. “I’m not saying judges are buying the argument, but they are continuing to see
it.”

Andrew B. Downs, Esq., Feb. 2, 190, 191-195: The change to “should” is generating arguments for
discretion to deny. But what discretion can there be if the record shows no genuine dispute as to any
material fact, all favorable inferences are recognized for the nonmovant, and the law entitles the
movant to win? Subjective denials will lessen respect for the judiciary. But it would be a mistake
to attempt to write a rule that compels the judge to decide the motion within a specified deadline.

Michael T. Lucey, Esq., for Federation of Defense & Corporate Counsel, Feb. 2, 202, 203-207:
“*Shall’ is *‘must.” *Shall’ is ‘will.”” Already in mediations, adversaries have asserted that the
change to “should” means my case is no longer a summary-judgment case. Courts have not yet
come to say this, but the argument is being advanced. And the cost-benefit analysis offered to
support discretion is wrong. If the clients want to spend more money on summary judgment than
on trial, that’s their right. The view that the court should not devote eight days to summary
judgment in a case that will take two days to try is wrong.

Kimberly D. Baker, Esq., Feb. 2, 209-220: The need to abandon “should” is illustrated by a case in
which the judge put the parties through prolonged pretrial proceedings and trial preparation without
ruling on a summary-judgment motion based on the statute of limitations. The motion was granted
on the eve of trial. Both parties would have wanted the “shall”” or “must” standard. Nor is it suitable
ground to deny the motion because the nonmovant or the court would prefer to have a jury decide.
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Both movant and nonmovant need to be confident that a uniform standard is applied. 1 would go
back to “shall.” Must may be a little stronger than shall, but it is much closer to shall than is should.
Adopting “must” will not eliminate all discretion. “I think discretion of some kind is always going
to be there.” The alternative of saying “must, unless for good cause” will not work. It would take
years of appellate wrangling to determine what “good cause” might mean.

Jeffrey J. Greenbaum, Esq., Feb. 2, 221, 235-238: (This testimony reflects the views of officers and
members of the council of the ABA Litigation Section, but is not ABA policy.) “Should” changes
the standard. “Shall” means “must.” Summary judgment is no longer a disfavored device — Celotex
established that. Should will take it back to a disfavored device. Nor should “must” be qualified
by “except for reasons stated on the record.” That would open a real Pandora’s box. “[T]he style
change has snuck in as a style change.” If the judge thinks the case should go to trial, the judge is
going to find a fact dispute on the issue that is really troubling.

Donald F. Zimmer, Esq., Feb. 2, 248, 249-250: A party is entitled to certainty and consistency —
if the motion shows there is no genuine dispute, the party is entitled to summary judgment. Almost
all state rules use “shall.” “*Must,” of course, would be preferable from a defense standpoint, but
I see the nuance in between those terms.” Should “is decidedly more voluntary and much closer to
‘may.’”

STATE REASONS

08-CV-056, Hon. Frank H. Easterbrook: The rule should say “must,” requiring a statement of
reasons both for grants and for denials. A grant usually is the terminating order. Even for a partial
grant, the reasons will help counsel plan the rest of the case. Reasons are essential for a denial when
it may be appealable, as with official immunity. The invitation for comment suggests nothing would
be gained by requiring the court to state the obvious, “but when the reasons are obvious a sentence
or two will do. The problem with using the word ‘should’ in the rule is that it authorizes the judge
to keep silent even when the reasons are not obvious.”

08-CV-071, Hon. Paul J. Kelly, Jr.: The Committee Note generates inappropriate pressure to state
the reasons for denying summary judgment by stating that the court need not address every available
reason. The Note “should make it clear that courts are not required to state on the record the reasons
for denying a motion for summary judgment, but rather retain discretion to deny a motion
summarily.”

08-CV-134, Prof. Bradley Scott Shannon: There is no reason to distinguish between granting and
denying summary judgment. A statement of reasons should be required for either action.

08-CV-156, Brian P. Sanford, Esqg.: A court should not be required to state reasons for denying
summary judgment. “[T]he court has discretion to deny for reasons of credibility or fairness. A
denial results in a trial.”
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08-CV-161, Federal Magistrate Judges Assn.: Agrees with requiring the court to state the reasons
for granting or denying the motion.

08-CV-180, U.S. Department of Justice: “Itis critical that parties understand the basis for the court’s
ruling, whether the motion is being granted or denied.” The Department supports this provision.

08-CV-183, Professor Eric Schnapper: It is important to have an explanation for grant or denial of
a question-of-law motion; denial of a motion based on the statute of limitations, for example, will
often be the last time the issue is addressed in the district court and it is important to have an
explanation for purposes of any later appeal. Explanation also is important to permit review when
the court grants an evidence-sufficiency motion. But an explanation of denial of an evidence-
sufficiency motion is not always helpful. If the judge thinks an explanation will help the parties
prepare for trial, the judge can explain. But explanation of a denial usually is meaningless after trial
— the sufficiency of the evidence will be measured by the trial record, which usually is different
from the summary-judgment record.

Brian Sanford, Esq., Jan. 14, 27 at 31: Findings should be required on granting summary judgment,
but there is no need on denial. “[A] judge should have absolute * * * discretion to deny summary
judgment and not have to explain it. They still get a trial.”

STANDARD: INFERENCES

08-CV-048, Stephen Z. Chertkof, Esq.: Provide that “a moving party must support its motion by
undisputed facts without inferences, while the nonmoving party may rely on both undisputed and
disputed factual assertions as well as inferences drawn from such evidence.”

08-CV-066: Richard T. Seymour, Esg.: Rule 56 should require the movant to show that its position
does not rely on disputable inferences in its favor, “and that no reasonable inference from the record
could be drawn to support the nonmoving party with respect to the contention at issue.” And the
nonmoving party should be required to address the question of inferences. Without these
requirements, “the court does not have a developed perspective as to the possible inferences in the
case, and can result in the court’s inadvertent drawing of inferences in favor of the moving party.”
Courts can easily slip into this error.

08-CV-075, Mark Hammons, Esq.: Summary judgment must be denied when different inferences
can be drawn from undisputed facts. “Because a change in intent might be inferred from [(c)(2)],
the language should be altered to read: “There is no genuine issue as to any material fact or material
factual inference.”

08-CV-118, Malinda Gaul, Esq.: The rule should provide that a motion can be supported only by
undisputed material facts, “without inferences.” The nonmovant “may support its response by
undisputed and disputed facts, as well as any inferences drawn from the evidence.”
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08-CV-143, Stefano G. Moscato, Esq., for National Employment Lawyers Assn.: The point-
counterpoint procedure “does not work well for those cases where the plaintiff relies heavily on
inferences to be drawn from undisputed facts, and which depend on placing those facts in a broader
context of other facts.” “[T]he complex narratives typical to [sic] our members’ cases cannot be
effectively told in a list of undisputed facts.” The nonmovant should be expressly permitted to
articulate the reasonable inferences that might be drawn from the listed facts, and to point to other
facts in the record that support the inferences.

08-CV-157, Margaret A. Harris, Esq.: “But what about inferences”? They should be added to the
rule text: “should grant summary judgment if _after resolving all factual disputes and drawing all
inferences in favor of the non-movant, there is no genuine dispute * * *.” In the employment law
field, the case law is not clear as to what facts are “material.” The Supreme Court has recognized
in Ash v. Tyson Foods, 126 S.Ct. 1195 (2006), that “meaning may depend on various factors
including context, inflection, tone of voice, local custom, and historical usage.”

08-CV-171, Sue Allen, Esq.: “l am a plaintiff’s employment lawyer and am frustrated by the failure
of judges to give my clients the benefit of inferences in their favor.” The proposed Rule 56 changes
“will add to the considerable burden that employment law claimants bear * * *.”

Richard T. Seymour, Nov. 17, 15-26: Studying innumerable appellate opinions in employment
discrimination cases shows too often summary judgment is granted “by a judge taking a rule of
thumb, transmitting it into no reasonable juror could disagree with this principle of law,” and
winning appellate affirmance. Jury arguments become rules of law. Of 122 appellate opinions
suitable for analysis rendered since this September 1, almost one-fifth reversed summary judgments.
Some of the opinions comment on a rush to judgment that uses summary judgment as a docket-
clearing device. The problem is structural. Inferences are left out of the equation. The motion is
made without ever identifying the range of inferences that can be drawn in favor of the nonmovant,
without showing the inferences that must be drawn in the movant’s favor to support summary
judgment. “[T]here is no developed argument that enables the judge to take a look at what both
sides have to say about the range of permissible inferences.” Inference problems are easily
demonstrated by the many cases that require a showing of intent without any open statement of
intent by the defendant. The rule text should be changed to require that “inferences be addressed
by the parties in an orderly fashion.” (Then describes several sequences of cases in which rules of
thumb adopted by lower courts to grant summary judgment against employment plaintiffs have been
ultimately rejected by the Supreme Court.)

Prof. Edward J. Brunet, Nov. 17, 52 at 59-60: The suggestion that a reference to inferences should
be written into the rule text is unwise. The text “can’t cover every issue, and I think inference is just
an asking for liability to go there.”

Margaret Harris, Esq., Jan. 14, 44 at 46-48, 51: Employment discrimination cases are very complex.
“Hardly ever do we have direct evidence.” What facts are “material” can be difficult to define when
the case depends on complex circumstantial evidence. The Supreme Court recently reversed lower
courts that failed to consider the inference of discrimination that may flow from addressing an
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African-American employee as “boy.” “[T]he word ‘inferences’ needs to be in the language of the
rule. That is the law.” “[T]hink about Hamlet. How do you reduce that to a point/counterpoint?
Is the guy crazy or is he not? How do you decide was revenge appropriate or wasn’t it? | mean, all
those are inferences that you draw.” “[O]ur cases are proved more like we’re the hounds barking
at night. Little tiny — little tiny things.”

Steve Chertkof, Esq., Nov. 17, 34-52: This testimony is summarized with the point-counterpoint
procedure. Argues at length that when intent is at issue decision commonly turns on inferences from
facts that, standing alone, do not seem “material.” The rule text should make clear that a nonmovant
can respond by pointing to reasonable inferences that defeat a motion that seems to show there is
no genuine dispute as to material facts.

Hon. Claudia Wilken, Feb. 2, 46, 55-56: Inferences present a problem for point-counterpoint
procedure. It may be argued that an inference is not a fact, and cannot be included in the statement
or response. “And yet in order to understand the narrative, in order to understand what’s really
happening, you need to point out the inferences.”

Rule 56(b)

08-CV-039, Professor Alan B. Morrison: (1) The proposal allows times to be varied by local rule
[at the end, he suggests this is a mistake]. Why not allow the parties to stipulate to different times,
unless there is a scheduling order? (2) “[A]dditional time should be allowed either side if the other
moves for summary judgment at or near the end of the time allowed,” again with an exception for
cases governed by a scheduling order. (3) It sounds unduly directory to establish the time limits for
response and reply by stating that the opposing party “must” file a response, and the movant “must”
file a reply. These should be reduced to “may.”

08-CV-046, Center for Constitutional Litigation (American Association for Justice), John Vail, Esq.:
(1) allowing a defendant to move at any time “likely will force many nonmoving plaintiffs to
respond to summary judgment motions before they can conduct enough discovery to obtain the
support they need for the responses that proposed subsection (c) requires.” [It is not clear just what
drafting change is recommended.] (2) The movant — the defendant — can take months to prepare
a motion, billing by the hour; 21 days is not sufficient time to respond, “even if the defendant’s
statements of undisputed facts are clear and correct.” Plaintiffs’ lawyers typically work for a
contingent share of the recovery; imposing the duty of responding to extensive statements of
undisputed facts impairs efficiency. Plaintiffs should be allowed to challenge the number of fact
statements in the motion, or to challenge the materiality of the facts, before a full response is
required.

08-CV-133, Sharon J. Arkin, Esq.: “[A] defendant should not be permitted to file a motion for at
least 60 days after its answer has been filed, in order to permit the plaintiff a reasonable opportunity
to conduct necessary discovery.” Close judicial supervision will remain necessary to make sure that
a recalcitrant defendant does not make discovery so difficult as to impede opposition to the motion.
(California has expanded to 75 days the time to oppose, Code Civil Procedure § 437c.)
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08-CV-134, Prof. Bradley Scott Shannon: The reference to “local rules” should be deleted in favor
of a uniform national standard. Exceptional cases can be dealt with by court order. And authority
for a court order can be found in Rule 16. In addition, the rule should not say that an opposing party
must file a response; the consequences for not filing are severe, but there is no obligation to respond.

08-CV-156, Brian P. Sanford, Esq.: The time limit should be 30 days before the close of discovery.
Motions often present declarations or witnesses not deposed or documents not emphasized.
Discovery should be available to respond to the motion.

08-CV-179, Robert J. Wiley, Esq.: Discovery usually ends before the motion is made. “This
encourages defendants to hide the ball and litigate by surprise.” It is important to allow the
nonmovant to depose the witness after a Rule 56 affidavit is filed. Summary-judgment motions
should be due not less than 45 days before the close of discovery, with a corresponding 45-day
response deadline.

08-CV-180, U.S. Department of Justice: Supports the timing provision, including the response
provision recognizing that under Rule 12(a)(2) the United States may have 60 days to plead, and that
the 21-day response period should be measured from the time the responsive pleading is due.

08-CV-183, Professor Eric Schnapper: The movant controls the time of moving, and often relies on
material — most notably affidavits — unknown to the nonmovant. The nonmovant’s dilemma is
aggravated by the inadequacy of present Rule 56(f) (to become 56(d)), which virtually forces a
simultaneous response to the motion and request for greater time for discovery. The rule should
require that the movant disclose any affidavits and documents it intends to rely on at least 90 days
before making the motion and before the close of discovery.

Brian Sanford, Esq., Jan. 14, 27 at 29-30: The motion should be filed before discovery is ended. |
cannot cross-examine a declaration. If the motion is made before the discovery deadline, “I can
notice that person up for a quick deposition, I can send out another set of discovery requests.” |
should not have to make a special motion for added discovery time. Some judges let me have more
time, but some do not.

Sharon J. Arkin, Esg., Feb. 2, 94, 105-106: There should be more time to respond. The plaintiff
should have at least 60 days to conduct discovery after the motion is served.

Rule 56(c)
POINT-COUNTERPOINT

08-CV-003, Leslie R. Weatherhead, Esg.: “Enthusiastically” supports proposed Rule 56. Sets out
E.D.Wash. Rule 56.1, a point-counterpoint rule that permits the court to assume the facts claimed
by the moving party are admitted without controversy except to the extent they are controverted by

the nonmovant’s “counterpoint” statement. “This procedure forces the disorganized lawyer to think
clearly about the evidence in his or her case before bringing a motion for summary judgment, and
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forbids the wily practitioner from manufacturing a spurious ‘genuine issue of material fact’ by
raising a confusing welter of facts in opposition * * *.” [The local rule allows the nonmovant to
dispute or “clarify” a fact. “Clarify” is a word that may deserve consideration.]

08-CV-006, Hon. Avern Cohn: Suggests adding a requirement that the movant and nonmovant
integrate the statement, response, and supporting citations in a single document. Each fact would
be set out separately, in a form that includes statement, response, supporting citations, and response
citations. In like fashion, a single document (apparently a separate single document) would be used
to merge any additional facts stated by the nonmovant and the movant’s reply.

08-CV-008, Kenneth A. Lazarus, Esg. for American Medical Assn. and other medical associations:
By requiring additional specificity of proponents and opponents, the rule “will ultimately serve to
refine and further enhance the summary judgment process.”

08-CV-009, Hon. G. Patrick Murphy: Seems to be addressed to subdivision (c), recounting that “this
procedure was tried in our court by local rule and it proved to be a waste of time * * *. An entire
motion practice developed around what is an ‘undisputed fact.”” The practice adds to the
tremendous advantage larger firms have over smaller firms. The amendment will be a disaster;
“don’t do it.”

08-CV-010, Hon. Scott Kreider: “[C]ases where parties have submitted their statements of fact in
enumerated paragraph format often lead to more litigation over what is and is not disputed * * *.”
If a separate statement of facts is to be required, it would be better to have a joint statement that sets
out the opposing party’s responses with each alleged fact. And it might work better to require
citations to the record in the argument section of the summary judgment memorandum; many
lawyers simply refer in the argument to the statement of material facts, a practice that “is often
annoying and time consuming.”

08-CV-014, Hon. Ortrie D. Smith: Joins Judge Sedwick’s opposition, 08-CV-017. “This may be
one of those instances where making work does not equate to making better.”

08-CV-016, Joseph D. Garrison, Esq.: The problem with detailed statements is that some lawyers
defending individual employment cases make abusive submissions detailing hundreds of facts,
imposing inappropriate burdens on the small firms that often represent plaintiffs. The remedy
should be a motion to strike an abusive submission; there is no need for other sanctions. This
proposal is summarized at greater length with Rule 56(e) on defective motions.

08-CV-017, Hon. John W. Sedwick: Judge Sedwick compares practice in the District of Alaska, his
own court, with practice in the District of Arizona, where he has been assigned more than 1,200
cases over the last ten years. Arizona Local Rule 56.1 “is in substance identical to” proposed Rule
56(c). Experience shows it is a mistake that increases costs for clients, imposes greater burdens on
the court, threatens to force busy district judges to transfer still greater parts of civil litigation to
magistrate judges, will yield little or no benefit in better dispositions, and will differentiate federal
practice from state-court practice. These consequences flow from the greater length of motions
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under this practice, and are augmented by a corresponding increase in motions to strike. “Summary
judgment papers in Arizona can be truly gargantuan”; in one recent case, the motion listed 322 facts,
and appended 524 pages of exhibits. “A list of 20 to 30 statements of fact with 75 to 100 pages of
exhibits is probably typical.” It takes “up to twice as much time” to decide these motions. “One
might speculate that the elaborate statements of fact required by the Arizonarule improve the quality
of the court’s decision. That has not been my observation.” Even if there is some benefit, it likely
“would be small, for summary judgments are not often reversed due to a factual error by the trial
court.” Without this rule, a motion that simply asserts there are no material facts in dispute may be
met by a response that agrees and argues only the law, or by a response that points to two or three
issues of disputed fact. It is rare to encounter a response that provides a long list of allegedly
material and disputed facts. Under proposed subdivision (c), “[b]ecause counsel for the moving
party cannot know what facts the opposing party might contend are material, he or she is very likely
to create a longer list than is actually necessary. * * * Lawyers who have even a tiny doubt about
whether a fact should be listed will usually resolve that doubt in favor of adding the fact to the list.”
And responding parties may be led into “substantial effort to show that facts which actually do not
make any difference are in dispute.” Once started down this track, the responding party also may
be tempted to include additional facts that will then be attacked by the reply.

08-CV-020, Hon. Joseph M. Hood: Joins Judge Sedwick’s comments, 08-CV-017, noted above.
“This may be one of those instances where making work does not equate to making better.”

08-CV-028, Hon. H. Russel Holland: Judge Holland joins Judge Sedwick. Like Judge Sedwick,
Judge Holland has *“assisted with Arizona civil cases for the last ten years.” As compared to Alaska,
the Arizona local Rule 56 practice is “not compatible with” the purposes of Rule 1. The separate
statement of facts requirement “causes summary judgment motion practice to be more complex and
convoluted.” The Arizona rule “actually encourages counsel to claim the existence of fact disputes
that either do not exist or are not material to the case.” And it generates subsidiary motion practice
“in somewhere between one-third and one-half of the cases where summary judgment motions are
made” — “squabbles over whether a party has or has not met all of the technical requirements of
the Arizona rule and/or efforts to strike portions of a party’s separate statement of facts. We rarely
see that kind of subsidiary motion practice in Alaska * * *.” (Judge Holland offered similar points
in his summary, 08-CV-149: Counsel generally do a responsible job of setting forth in a
memorandum of points and authorities the material facts that are claimed to be undisputed.)

08-CV-030, Hon. Graham C. Mullen: Also joins Judge Sedwick’s comments. There has been little
difficulty with summary-judgment motions in the Western District of North Carolina. “The lawyers
have all but uniformly cited to appropriate parts of the records in their briefs.” The occasionally
sloppy motion can be dealt with by a simple direction to refile. Rather than fix a problem, proposed
Rule 56(c) will add cost, delay, burden on the courts, and unnecessary wheel spinning.

08-CV-033, Hon. Inge Johnson: Separate paragraphs may be workable, but it will not work to
require separate numbered paragraphs for undisputed facts. “I have had experience with such a rule
and you would be surprised how many attorneys cannot count. * * * It is easier to read just an essay
about what the undisputed facts state and the reference to the record.”
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08-CV-037, Professor Adam Steinman: There is a minor flaw in (c)(2)(B)(ii), which can be fixed:
“(ii) may in the response concisely identify in separately numbered paragraphs additional material
facts — as to which there is at least a genuine dispute — that preclude summary judgment.” It
should be clear that the nonmovant need not rely on facts established beyond genuine dispute; it
suffices that the fact is material and subject to dispute.

08-CV-039, Professor Alan B. Morrison: (1) Offers a number of drafting suggestions that carry
through the suggestion made for subdivision (b), reducing “must” to “may” in many applications.
(2) Would add two words in (c)(4)(A): “(A) A statement that a fact cannot be genuinely disputed
or that is genuinely disputed must be supported by * * *.” (3) It is unclear how a party “shows” that
an adverse party cannot produce admissible evidence to support a fact. It does not work simply to
cite to parts of the record that do not show admissible evidence; explanation is needed. Should the
explanation be in the statement of facts, or in the brief? If in the statement, the statement will be
made longer and more argumentative than a statement of undisputed facts usually is. If in the brief,
page limits may be effectively reduced. (4) Itis not clear how to relate the (c)(5) statement that cited
materials are not admissible in evidence to the (c)(6) requirement that an affidavit must set out facts
admissible in evidence. The confusion can be eliminated by revising (c)(6): “An affidavit or
declaration may be used to support a motion, response, or reply mtstbe if it is made on personal
knowledge, sets ott forth facts * * *, and shows * * *.”

08-CV-042, Hon. Robert G. Doumar: Proposed subdivision (c) “is unnecessary and approaches
changes for the benefits of billable hours of large law firms.” Continuing amendments of the Civil
Rules have raised the cost of litigation so high that “small businesses of the United States cannot
afford to ever be in federal court.” Most lawyers in the Eastern District of Virginia refuse to come
to federal court because of the complexity of litigation under the Rules. This proposal “promotes
less benefit than it costs.”

08-CV-043, Hon. David C. Norton: Proposed (c) “would make our jobs [as district judges] more
difficult, not less difficult. Also, itwould raise, not lower, the cost of litigation.” Discarding (c) will
require revising (e), which refers to (c), and also “jettison[ing] Proposed Rule 56(g) in its entirety,
for it would be inoperable without Rule 56(c).”

08-CV-044, Claudia D. McCarron, Esq.: In her early years in practice, summary-judgment motions
commonly stated “for reasons stated in the attached memorandum of law”; the memorandum
provided a narrative. Then some districts adopted local rules, or individual judges adopted
individual practices, requiring a statement of material facts and a response. “[R]equiring such a
statement is useful and rarely unduly burdensome.” It “allows the moving party to impose clarity
on acase * * *, This is particularly valuable in federal cases where notice pleading permits suits to
be initiated without specificity * * *.” “Opposing parties who have a clear understanding of their
respective theories also benefit from being required to state the material facts and respond to them.”
Cross-motions are often filed in insurance disputes. Left to narratives, each party clings to its own
reality and “the parties produce motions papers that seem nearly unrelated. * * * Advocates will
benefit from the discipline imposed on them by requiring statement of fact and responses thereto.”
The process “ensures that the parties reach some shared reality regarding their agreements and
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disagreements.” There is a risk that the procedure will generate motions “that arrive in boxes and
overwhelm a smaller firm. However, in these cases, discovery materials and trial exhibits will be
no less burdensome.”

08-CV-046, Center for Constitutional Litigation (American Association for Justice), John Vail, Esq.:
Offers several points.

(1) Conceptually, the party who bears the trial burdens should have the same freedom as at
trial to present the facts as a persuasive whole, not rent “into individual threads of fact, each of
which the court must consider in isolation.” The facts are found by listening to a narrative, through
a process of making sense of information by creating a meaningful summary. Analytical abilities
are radically insufficient for full competence in telling and understanding stories. The point-
counterpoint process distorts the factfinding chore.

(2) The rule is rigid, trapping the nonmovant into a response pointing to admissible evidence
or explaining why none is available.

(3)The (c)(4)(B) provision that the court need not consider materials not called to its
attention creates an incentive for better-funded parties to load their fact statements so heavily as to
increase the chance that a poorer adversary will miss something. In districts with local rules that
resemble the point-counterpoint process, movants “pile up fact averments to an absurd degree * *
* in an attempt to obtain or exploit a tactical advantage over a less well-resourced opponent.”

(4) There is no procedure for ruling on the admissibility of the materials relied upon: what
is the test of relevance or materiality at the Rule 56 stage? Does a balancing test apply? What of the
ability to “link up” one piece of evidence to another, or evidence whose admissibility depends on
other evidence?

(5) There is no provision for responding to a listed fact “by pointing out that the fact does
not allow the inference the movant wants to draw, or that the fact is divorced or disaggregated from
a context that puts it in a different light and would allow other inferences against the movant * * *.”
Some judges in districts with local rules similar to proposed Rule 56(c) are reported to reject such
filings “because they do not fit into a specific provision of the rule.”

08-CV-047, Professor Edward Brunet: There will be complaints that the point-counterpoint
procedure will increase costs both for movants and nonmovants. Some lawyers already prefer state
courts because of the perceived brevity, simplicity, and lower costs of their procedure. But the
point-counterpoint procedure is desirable. Stating the facts will focus the judge’s attention.
Providing record citations “requests work already done by careful counsel,” and will save the court’s
time in searching the record. The nonmovant “should see the summary judgment issues with greater
clarity following efforts to cite to record, a vision that greatly facilitates case evaluation and
settlement promotion.” The Committee Note, p. 38, line 76, emphasizes the need to avoid over-long
motions; the Note as a whole should be revised to better reflect the importance of this concern.
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08-CV-048, Stephen Z. Chertkof, Esq.: “To discourage unnecessarily lengthy lists of proposed
disputed facts * * *, the proposed rule should define ‘material facts’ as those ‘that might affect the
outcome of the suit under the governing law’ * * *.”” The rule text also should provide that summary
judgment must be denied if the nonmovant shows a genuine dispute as to any single fact designated
as material by the movant. Facts that are not designated as material may not be included in the
statement of facts, but may be included in the brief when that helps full understanding.

08-CV-049, Professor Elizabeth M. Schneider: Expresses concern that the proposed point-
counterpoint procedure will have a particularly adverse impact on employment discrimination and
other civil rights actions. The testimony of judges who have experience both in districts with this
procedure and districts without this procedure is telling. The procedure adds additional and
unnecessary work for parties and the court without offsetting benefit. The effect of breaking the
case down into too many discrete parts is to detract from the often necessary holistic appraisal of
different aspects of the evidence in the context of the legal claims. “Slice-and-dice” atomization is
a mistake. There is no real reason to do this — only 20 districts have adopted local rules analogous
to the full point-counterpoint procedure proposed now.

08-CV-053, Hon. Benson Everett Legg: The judges of the District of Maryland completely agree
with Judge Sedwick, Comment 08-CV-017 above, and unanimously urge that proposed Rule 56(c)
not be adopted.

08-CV-055, Gregory P. Joseph, Esq.: Offers both criticisms and drafting suggestions.

“In my practice, statements of indisputable fact (“SIF”) are expensive and pointless.”
Consider the mammoth statement needed in a big corporate fraud case. The response to each
paragraph of the statement would “meticulously analyz[e] each verb, adjective, adverb and noun in
every statement. Even those statements with which there is no substantive disagreement will largely
be restated to make sure that the phrasing is acceptable and that nothing is being snuck by.”

A movant cannot trust that the nonmovant will agree to anything, so every statement must
be restated in an affidavit or declaration.

If there are simultaneous motions, “as is common,” there will be competing SIFs.

How does Rule 56(c) apply when a motion under Rule 12(b)(6) or 12(c) is converted to
summary judgment by considering materials outside the pleadings?

The Rule 56(c)(3) provision that a party may accept or dispute a fact either generally or for
purposes of the motion only should have a default provision — and it should be that if the
nonmovant does not specify, an acceptance or denial is for purposes of the motion only. “A point
that a party may be willing to concede or is forced to fight in one constellation of claims, to make
one argument * * * on summary judgment, may be prejudicial before a jury or otherwise harmful
under the post-summary judgment array of claims and relevant facts.”
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So too, the movant’s statement of indisputable facts should be for purposes of the motion
only. An example is a motion based on a limitations defense, in which the defendant recites the
notoriety of its misconduct. No matter how careful the defendant may be to hedge the statement so
it is not an admission of “mis”conduct, there may be slips.

08-CV-057, R. Matthew Cairns, Esq.: For years the District of New Hampshire has required a
separate statement of material facts and a response that specifically lays out the facts that are
disputed. This practice “has forced movants and opponents to focus on that which is truly material
*** rather than simply asserting a long litany of facts * * * or throwing numerous facts against the
wall * * *, It has also focused the court’s attention and permitted it the luxury of not having to
decipher what a party thinks is material or in dispute. This latter point is particularly important in
cases where there are pro se litigants * * *.”

08-CV-060, Federal Civil Rules Committee, American College of Trial Lawyers: “[T]he adoption
of the “three-document’ approach to motions and oppositions that already is used in the vast majority
of district courts should provide uniformity of practice across all federal courts.”

08-CV-062, Hon. Roger L. Hunt: Joins Chief Judge Sedwick’s comment, 08-CV-017, “strongly
urging against” proposed Rule 56(c). It would only serve to increase the cost of litigation and the
burden on the Courts, with no appreciable benefit.”

08-CV-064, Hon. James C. Fox: Also joins Judge Sedwick’s views, 08-CV-017, urging rejection
of proposed Rule 56(c).

08-CV-072, “Practitioners’ Comment”: Seventy lawyers — one of them Gregory P. Joseph, author
of 08-CV-055— succinctly “urge the Committee not to mandate the use of statements of undisputed
fact (“SUF”) as the default rule in connection with all summary judgment motions but, rather, to
make the default rule that no SUF is required, permitting the judge, in any particular case, to require
an SUF if he or she deems it appropriate.”

08-CV-090, Hon. Claudia Wilken: Judge Wilken writes on behalf of the Northern District of
California. “From at least 1988 until 2002" the court’s local rules required “a statement of material
facts not indispute.” [Apparently there was no express requirement of a counterpoint response.] The
rule was abandoned in 2002. “Since this rule change, we have found the summary judgment motion
practice to be much improved.” This improvement is described as “our experience with judicial
efficiency and understanding.” Comments by lawyers will “express the inefficiencies and expense
that proposed Rule 56(c) would cause them and their clients.”

Under the local rule, memoranda supporting the motion commonly also stated the undisputed
facts; the separate statements “were supernumerary, lengthy and formalistic.” *“Opposing parties
frequently filed objections * * *, and sometimes their own statements of purportedly undisputed
facts,” again duplicating the fact statements in the memoranda. (08-CV-155 adds that the statements
often sounded “almost like fact pleading or requests for admissions.” The fact statements in
movants’ briefs were repetitive but more understandable. Nonmovants often offered objections and
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opposing facts that “really raise[d] only semantic disputes over the way the facts were phrased.”
And matters became really complicated with cross-motions, where the same party is both a
nonmovant, whose facts must be accepted as true, and also a movant who must accept the truth of
the other party’s facts. “[T]he statement of undisputed material facts is a format that particularly
lends itself to abuse by the game-playing attorneys and by the less competent attorneys.”)

“A complex narrative cannot be effectively told in a list of undisputed facts. There may be
facts that are disputed, where the disputes are not dispositive but are necessary to an understanding
of events.” The nonmovant cannot effectively communicate its version if it must do so by
responding in the order of the movant’s statement, “again, without the context of disputed but
important facts.” Then the nonmovant must set out its own set of undisputed facts outside the
chronological order established by the movant’s statement.

“Further, a case whose disposition relied on inference cannot be well explained in formal
lists of facts. * * * Even the nomenclature of undisputed facts is counter-intuitive; often the ultimate
facts are legitimately disputed, due to competing reasonable inferences * * *.” “The complex
circumstances of a case can best be expressed in a narrative statement which addresses the
uncontestable facts, in the context of all of the facts necessary to explain the events, in a meaningful
chronology.”

(08-CV-155 adds that since abandoning point-counterpoint in 2002, fact statements are
submitted in narrative form as part of the briefs and within brief page limits. The practice is much
improved. Narrative statements address “incontestable facts and reasonable inferences from them,
in the context of all the facts necessary to explain the events, in a meaningful chronology.” The
opposing party can provide its own narrative, unrestricted by the chronology chosen by the movant.
Obijections to admissibility are made in a motion to strike, or — better — in the brief. This
procedure works better than a procedure that would require a separate statement of undisputed facts
as part of the brief; the separate statement either would require duplicating the facts, or attempting
to use the statement as the narrative.)

08-CV-098, E.D.N.Y. Committee on Civil Litigation: An earlier Local Rule 56.1 required a
statement of material facts about which the moving party contends there is no genuine issue, with
a specific record citation. The opposing party is required to file a response. The Rule was similar
to proposed Rule 56(c). “Many attorneys in our district expressed confusion about the meaning and
operation of the predecessor Local Rule 56.1 * * *.” It was revised.

08-CV-100, L. Steven Platt, Esg., writing “As a past President of the National Employment Lawyers
Association”: The point-counterpoint system used in the Illinois district where Mr. Platt practices
“doesn’t work and unfairly favors the defendants.”

Statements of facts allegedly not in dispute are too long. In one recent case the statement
recited 250 facts. Responding entails “an enormous waste of time and extreme burden”; the burden
is particularly severe for employment plaintiffs’ lawyers who typically do not charge on an hourly
basis.
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The point-counterpoint system is, for many reasons, “biased against plaintiffs and their
lawyers in civil rights cases.” (1) The rule recognizes only one mode of response — advancing facts
that contradict the asserted facts. (2) There must be a way to respond to facts that “may be accurate,
but that are misleadingly [sic] or are stated disingenuously. It may be true that the employer has a
written policy prohibiting discrimination; but it also may be true that it is not enforced — yet the
nonmovant could be sanctioned for providing the context. (3) The fact may be correct but irrelevant.
(4) The fact may be correct, but the inference the movant claims is unwarranted. An employee
violates company policy and is fired, but the full facts show that all employees violate the policy and
this employee was instructed by his supervisor to violate the policy. (5) The asserted fact may
depend on the credibility of a witness the jury is not required to believe. (6) The asserted fact is
based on inadmissible evidence. Under the proposed rule the nonmovant cannot rely confidently
on its inadmissibility argument, and thus must undertake the additional work of responding fully.
(7) An accurate fact may have “a different significance if considered in conjunction with other facts
that are not listed.” An employee may admit that her supervisor never openly propositioned her, but
have a great deal of other evidence of quid-pro-quo harassment. The facts cannot be treated in
atomized fashion.

It is unfair to allow the movant to reply but not to provide a sur-reply. “That is especially
true in light of the growing practice on the part of some movants of saving major points for reply
briefs to which non-movants are not permitted to respond.”

08-CV-104, Hon. Robert L. Miller, Jr.: Chief Judge Miller writes for all the District and Magistrate
Judges of the Northern District of Indiana. The Southern District of Indiana once adopted a local
rule that was much like the proposed point-counterpoint procedure. The Northern District studied
the procedure in the hope that state-wide uniformity could be achieved by adopting a parallel local
rule, but decided that the rule was “likely to lead to inefficiency.” The Southern District eventually
abandoned its rule because it “led to too much satellite briefing, such as motions to strike for non-
compliance with the requirement.” Rule 56 leaves crevices in practice that, for the most part, have
been admirably filled by local rules or individual orders. Uniformity is not an end in itself, but
should be pursued only when it serves the goals expressed in Rule 1.

08-CV-109, Ellen J. Messing, Esq., for Seven Massachusetts Lawyers: The District of Massachusetts
has a point-counterpoint practice. “From our perspective as plaintiffs’ civil rights lawyers, this
system is an unmitigated disaster.” (1) “[T]he sheer length of the lists of assertedly not-in-dispute
material facts encouraged by the system tends to overwhelm plaintiffs and their lawyers.” In a
recent case the statement, including exhibits, exceeded 600 pages. The labor required to show that
all of them are unsupported, irrelevant, or misleading is an enormous burden. (2) The methods
allowed to respond are too narrow; the rule “is profoundly biased against plaintiffs and their lawyers
in civil rights cases.” The asserted fact may be accurate, but misleadingly stated, disingenuously
utilized, irrelevant, or offered to support an unwarranted inference. The fact may turn on the
credibility of witnesses the jury is entitled not to believe — “As such, it cannot be meaningfully
disputed.” The fact may be inadmissible, but the nonmovant must respond fully because the
admissibility issue is seldom certain. The significance of the fact may turn on other facts that are
not listed. (3) It is “profoundly one-sided” to stop the exchanges with the movant’s reply. “In
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practice, movants’ reply briefs virtually always raise central points that require a response * * *.”
There is “a growing practice on the part of some movants of saving major points for reply briefs to
which non-movants are not permitted to respond.”

08-CV-110, G. Edward Pickle, Esq.: Point-counterpoint “facilitates resolution of summary judgment
motions. Non-responsive arguments and obfuscation are rendered more obvious.”

08-CV-111, Carlos Rincon, Esq.: The proposed procedure “would preserve and establish a more
efficient summary judgment practice.” Litigants and counsel will remain focused. “[Bly
highlighting what truly is at issue based on the case record, the parties are on notice of what truly
is critical in a case and it affords the parties a sense of transparency in understanding what the Court
construes as being more significant * * *.”

08-CV-113, John H. Martin, Esq.: Strongly favors point-counterpoint. He has practiced in districts
that do it, and in those that do not. The procedure “requires the parties to specify clearly what facts
they contend are, or are not, truly in dispute.” Although a party may list facts that are not material,
the nonmovant has ample opportunity to demonstrate which dispositive facts they contend are
disputed. The result usually is a very small number of potentially disputed issues.

08-CV-114, Gregory S. Fisher, for Alaska Chapter, Federal Bar Assn.: Point-counterpoint “will
needlessly increase fees and costs as it will take more time to draft, review, and file motion papers.
It will also take more time to analyze responses * * *, Current practice provides for a streamlined
filing that incorporates argument with relevant facts in one filing.” The experience of courts and
judges that have worked with this procedure and rejected it is telling. A district that likes the
procedure can adopt it by local rule.

08-CV-117, Cary E. Hiltgen, Esq.: “[T]he requirement of undisputed facts will bring consistency
nationwide, promote good motion practice and will allow Courts the ability to easily and properly
adjudicate claims * * *.”

08-CV-118, Malinda Gaul, Esq.: Supports the proposed (c) procedures, but the requirement that the
movant present only material facts that cannot be genuinely disputed should be enforced by
providing that the court must deny the motion if the nonmovant shows a dispute as to any fact the
movant claims is material. (And the movant may not advance inferences, while the nonmovant may
respond with undisputed facts, disputed facts, and inferences.)

08-CV-120, Hon. John W. Sedwick: Judge Sedwick writes for all the District Judges of Alaska (he
wrote for himself, 08-CV-017, summarized above). The judges unanimously oppose (c). “[I]t is
particularly discouraging to see a committee of the Judicial Conference pursuing a concept that will
make a significant aspect of our work more burdensome.”

08-CV-121, Phil R. Richards, Esg.: (It is unclear whether this comment is on behalf of the American
College of Trial Lawyers.) “[A]n explicit disclosure of the undisputed facts or any statement of
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evidence disputing the opponent’s facts is necessary,” but it is better included in the brief rather than
a separate statement. A separate filing only increases the paper required.

08-CV-123, Hon. Barbara B. Crabb: W.D.Wis. uses a procedure very much like proposed (c), “and
| find it very helpful * * *. Yes, the process can be daunting, particularly in patent cases and class
actions, but it does seem to cut through the chaff.” But it should not be written into Rule 56. Other
courts find that different procedures work better for them. “So long as each court makes it clear to
the litigants what its expectations are, I’m not convinced that litigants are affected adversely by not
having a consistent federal rule on the subject.”

08-CV-132, Hon. Timothy J. Savage: “Having used the same procedure that is proposed * * * for
several years, | support the proposed new rule. Using the procedure requiring the parties to
specifically identify disputed and undisputed facts with citations to the record has been invaluable.
* * * The procedure eliminates the wasteful and needless searching of the record with which the
attorneys are familiar and the court is not.” Sufficient flexibility is preserved by allowing the court
to depart by order in the case.

08-CV-133, Sharon J. Arkin, Esg.: Point-counterpoint “is * * * very disturbing * * *. because it
encourages defendants to set forth excessive, unnecessary facts that must be addressed by the
plaintiff in a painstaking, piecemeal way.” California has a similar procedure; defendants often
propose more than 100 facts. “Responding to these individual facts is daunting, tedious, time-
consuming and resource-intensive.” “lI am convinced that defendants deliberately utilize this
process in the hope that plaintiff’s counsel will simply be overwhelmed and unable to adequately
respond * * *.” The effect is exacerbated by “the very common circumstance that trial court judges
— probably because of workload issues — simply do not consider the effect of reasonable
inferences from the facts set forth in the point-counterpoint.” Even if the fact is true, that does not
mean there are no contrary inferences. “But | have found it common that judges ignore the
reasonable inferences and simply grant summary judgment if the plaintiff cannot cite to directly
contrary evidence.”

08-CV-135, Marc E. Williams, Esq., for DRI: Point-counterpoint will identify the facts and legal
issues at an early juncture. The court will be focused solely on the material issues. Some
commentators fear that this procedure “will leverage the advantage that ‘larger firms’ have over
‘smaller firms,”” but “any additional work associated with the litigation of the statement of
undisputed facts will likely be more than offset by a process that is streamlined to focus the
subsequent litigation solely on issues that are relevant to a swift resolution.”

08-CV-136, Andrew B. Downs, Esq.: This procedure is similar to the procedure adopted by
California in 1984. It works, and proposed Rule 56 improves on California practice. Allowing the
court to go beyond the motion under proposed 56(f) protects against abuse by not restricting the
court to the formulations used by the parties. There are lengthy motions under this procedure, but
other motions will be more narrow or will not be filed at all because of this procedure. But some
judges have standing orders that require the parties to provide a joint statement of undisputed facts.
That procedure can work when all lawyers are intellectually honest and fully candid with the court
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— and have clients that will authorize unfavorable admissions — but it often precludes meritorious
motions or generates ancillary motion practice. The Committee Note should disapprove court orders
for a joint statement.

08-CV-140, Donald F. Zimmer, Jr., Esq.: Point-counterpoint, the practice in California state courts,
“is neither wasteful nor cumbersome, * * * but actually helps focus the parties on the material facts
at issue.” Practitioners will attest that “shorter is often better.” Courts will not be fooled by
extraneous disputes over non-material facts, and “can discern whether papers have been lodged in
an attempt to obfuscate the real issues at hand.”

08-CV-142, Hon. David F. Hamilton: From 1998 to 2002 S.D.Ind. required separate “point-
counterpoint” documents, as the proposal would do. But this “provided a new arena for unnecessary
controversy.” Hundreds of facts were asserted, and “became the focus of lengthy debates over
relevance and admissibility.” Lawyers made sterile objections and trivial arguments over
admissibility and relevance “that would never be made in a trial.” “[W]hat happened was an
exponential increase in motions to strike.” But the procedure brought a clarity we were reluctant
to abandon. The revised local rule requires that the movant include a statement of material facts not
in dispute in the brief; the nonmovant is required to include in brief a statement of material facts in
dispute. Both are required to support their positions by citations to the record. This works because
the page limits on briefs curtail overlong statements.

08-CV-143, Stefano G. Moscato, Esg., for National Employment Lawyers Assn.: “The efficiency
and cost of opposing motions for summary judgment” is important to NELA members, who mostly
are sole practitioners or work in offices with no more than 3 attorneys and generally no paralegals.
In point-counterpoint districts NELA members find that the procedure allows “(and even
encourage[s]) motions which contain unrestricted statements of supposedly undisputed material
facts.” The statements are “very lengthy, overly burdensome, abusive * * *.”” “[T]he real merits get
lost in the shuffle.” The defendant can begin preparing the motion long in advance. “The small-
office plaintiff’s counsel, receiving a statement with more than 100 statements, supposedly all
material, has no way of responding effectively * * *.” Admitting facts solely for purposes of the
motion is too risky because a lawyer cannot predict what facts the judge will agree are immaterial.
The nonmovant should be allowed to strike an entire statement that is not concise. (But point-
counterpoint might work if there is an effective way to ensure that statements of fact are concise,
to allow express arguments for inferences from both undisputed and disputed facts, and to allow a
sur-reply.)

08-CV-144, Ralph A. Zappala, Esq.: Point-counterpoint can lead to efficient disposition by pushing
the parties to recognize “what evidence exists and what evidence really matters to the case at hand.”
“[1Jn commercial litigation, too often general pleadings lead to expensive discovery based upon
causes of action that will not stand the test of scrutiny.” Summary judgment can remove parts of
the case, saving “large sums of money otherwise spent on discovery.” The procedure also can lead
to better evaluation of the merits and thus settlement — in an action to collect on a contract claim,
for example, a counterclaim for breach of the plaintiff’s obligations can have this effect.
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08-CV-145, Professor Stephen B. Burbank: This comment, focused entirely on subdivision (c),
cannot be adequately summarized — it fits into 13 pages as much content as a law review article of
considerably greater length. The conclusion is that point-counterpoint procedure is too risky to
adopt. Rule 56 has been put to uses never contemplated by its makers, but of itself that is not bad
— Rule 56 operates in a litigation environment never contemplated by its makers. There is, to be
sure, great disuniformity in practice now. But why impose a practice adopted by a minority of
courts — and abandoned after experience by a few — on the much large majority that have not
adopted it? Good things may come from adopting good local rules into the national rules, but bad
things also may happen — the 6-person jury is a classic example. Many of the comments show the
costs of this procedure; 08-CV-72 is from “some seventy of the most prominent plaintiffs” and
defense lawyers in the country.” FJC data show that point-counterpoint procedure is associated with
substantial delay in deciding — the risk of uncertainty about causal connections should be borne by
those promoting this format. This procedure has a potential for abuse by strategic motion practice
designed to extract favorable settlements from plaintiffs; at a minimum, the Committee should seek
empirical data about the costs of preparing motions and responding under this procedure. The
increased rate of dispositions shown by the FJC study, further, is offset not so much by fewer trials
as by fewer settlements. And the FJC data show that the impact may not be neutral, but instead
tends to more terminations by summary judgment, particularly in employment discrimination cases.
For example, the FJC data show that within point-counterpoint districts, the “no disposition” rate
is much lower in employment discrimination cases than in other types of cases. The high rate of
disposition may result not from deserved differences but from the incentive this procedure furnishes
“to take a partial and incomplete view of the relevant facts and/or to distort legal doctrine by
subdividing it specifically for the purpose of enabling summary adjudication.” Summary judgment
in employment discrimination cases, further, runs the risk of cognitive biases, of “cognitive
illiberalism” blinding a judge to the view of the facts that would be taken by jurors whose life
experiences better reflect the plaintiff’s experiences. In all, “the risks of uncertainty that proposed
Rule 56(c) presents are far too serious to warrant proceeding with its adoption at this time.”

08-CV-146, March Buchanan, Esq.: Experience in employment discrimination law shows that the
point-counterpoint procedure “would be nothing more than abusive, in that it allows the defendant
to select the theme of the motion, and prevents the plaintiff * * * from submitting reasonable
inferences from the facts.” How does a plaintiff point out that the weight of harassment accumulated
over time? — is this fact, or inference? The plaintiff’s testimony of her experience would
challenged as inference, not fact, by a motion to strike; the procedure will spawn motions that seek
to remake the law of evidence.

08-CV-147, Gene Graham, Esq.: The proposed changes put the movant in a very favorable position.
“Plaintiffs in employment cases already have to overcome a very negative attitude toward civil
rights cases in the 8" Circuit.” Plaintiffs should not be put in a straight jacket in responding to the
motion.

08-CV-148, Thomas A. Packer, Esq.: A similar practice in California state courts has generally
positive support from counsel and judges. “The reality faced by the courts and litigants is that
undisputed material facts must be set forth in some fashion in any event. Having them set forth in
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an orderly, clear manner benefits all. * * * [O]ne bringing a motion for summary judgment tends to
err on the side of a smaller, rather than larger, list so that there are fewer facts for the opposition to
contest.”

08-CV-149, Hon. H. Russel Holland: This summary is noted with Judge Holland’s first comment,
08-CV-028.

08-CV-150, Elizabeth J. Cabraser, Esq., for Public Justice: Point-counterpoint forces a binary
approach — yes-no, on-off — to a factfinding process that is essentially analog. “The whole truth
* ** is often greater than the sum of its parts.” “Erecting a haystack of [statements of uncontested
facts] frustrates and obscures the search for that ultimate rarity: the truly material and genuinely
undisputed fact on which a purely legal question turns.” The binary approach places a deep discount
on “the central adjudicatory concepts of inference, credibility, and context.” It will add cost in time
and dollars. Summary judgment can work well in the rare case “when the pertinent facts are well-
defined and incontestable.” But that is not true of the complex disputes that are the province of the
federal courts. The point-counterpoint procedure can work well in some cases, and can be required
on a case-specific basis by invoking Rule 16 — but most often, its value cannot be determined until
the moving papers, and perhaps the responses, have been filed.

08-CV-151, Joan Herrington, Esq.: In a pending case the separate statements in Rule 56 motions by
plaintiff and defendant contain 457 material facts. “And this isa comparatively simple [employment]
case in that Plaintiff is relying on direct evidence of retaliatory motive. * * * The proposed
amendments * * * requiring point-counterpoint separate statements will exacerbate these problems.”
The idea that summary judgment should be available to avoid discovery in supposedly unmeritorious
cases is wrong. Summary judgment is fundamentally unfair if a party is denied access to potential
evidence; “[t]his position is particularly egregious in employment rights litigation where the
defendant employer holds almost all the evidence and the plaintiff employee must file motion to
compel after motion to compel to gain access to it.”

08-CV-152, Jeffrey J. Greenbaum, Esq. (joined by 26 officers and members of ABA Section of
Litigation, writing for themselves): When properly used, point-counterpoint statements “may
facilitate the identification of key issues and significantly advance the resolution of an action.” But
in many instances they are misunderstood or are misused “to overburden the other side with the need
to respond to * * * far too numerous, detailed and complex fact statements * * *. Similarly, careful
lawyers seeking to avoid any admission frequently try to deny facts that are genuinely not in dispute,
as by challenging an adjective used or the phrasing of the statement.” Often the statement is
prepared as a mechanical task after the brief is completed. This procedure can be salvaged by
imposing a defined limit, such as no more than 20 facts per claim or cause of action; a movant or
respondent should be allowed to seek relief from the limit, or from the point-counterpoint procedure
as such.

08-CV-157, Margaret A. Harris, Esq.: “The proposed rule is unwieldy and would result in an
inordinate increase in the amount of time spent by counsel * * * and, more importantly, result in the
district court receiving, at minimum, four additional (and lengthy) documents that must be checked
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and cross-checked against one another.” There is no such rule in S.D.Tex., and the lack has no
adverse impact. But if there is to be a point-counterpoint procedure, it should stress the importance
of limiting the statement to material facts by adding a (c)(1)(A)(iv): “If the non-movant establishes
that any one or more of the identified material facts is disputed, the motion may not be granted as
to that claim.” Inferences also should be brought in to the rule text: in (ii), the statement of facts
“may not contain any inferences from any fact, and must be supported, wherever possible and in
large part, by reference to the non-movant’s testimony or admissions.” So for the response: (B)(i):
** ** or, as appropriate, state inferences from the facts that preclude summary judgment.” And
(B)(i1) “may in the response concisely identify * * * additional material facts or inferences from the
facts that preclude summary judgment.” And for the reply, (C)(i): “ a reply to any additional facts
or inferences stated by the non-movant and show that no jury could reach the stated inference and
rule in favor of the non-movant.”

08-CV-158, Professor Suja A. Thomas: Point-counterpoint procedure is not merely a matter of
procedure; it will change the standard. The FJC study shows a higher rate of granting summary
judgment in point-counterpoint courts; before adopting the procedure, there should be further study
to show that this procedure is not the cause for the higher rate. This is particularly important as to
the findings in several studies that the rate is higher still in civil rights cases, “some of the most
factually intensive cases in the court system.” The point-counterpoint procedure also will add to the
burden on courts, as shown by the greater time to disposition found by the FJC study — the effort
to show there may not be a causal link shows only that there should be further study to ensure there
is no time increase or that any increases are otherwise justifiable. The increased cost of this
procedure also may lead to more pre-discovery motions to dismiss, and more grants. Finally, if this
procedure is adopted the rule text should specify that pro se plaintiffs are exempt.

08-CV-160, Professor Stephen N. Subrin: “I concur with Professor Burbank’s opposition [08-CV-
145] in every respect.” In addition, this proposal is of a piece with amendments that “continue to
add steps to the process. * * * Each of these steps has the realistic potential of increasing time and
expense.” There isno empirical support for adding another set of documents to the Rule 56 process.

08-CV-161, Federal Magistrate Judges Assn.: There should be national debate about forcing the
point-counterpoint procedure as a uniform rule, but these comments assume it will be adopted. The
provision that allows departure by order in the case will impose a burden on judges who decide to
depart, and in the absence of a local rule will create greater uncertainties about procedures within
a single district. The rule should permit districts and judges to supplement the procedures in Rule
56(c) by local rule or standing order.

08-CV-162, Federal Practice Comm., Dayton Bar Assn.: Point-counterpoint should not be forced
on districts that, as the Southern District of Ohio, do not have it. “We endorse the well-written and
compelling views of Judge Sedwick and Judge Wilken.” But if it is adopted, the rule should state
that a nonmovant’s failure to address a fact stated by the movant “shall or should” be construed by
the court as acceptance of that fact for purposes of the motion only.”
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08-CV-163, 20 lawyers at Perkins Coie, endorsing letter by Hon. Robert S. Lasnik signed by all
judges in W.D.Wash.: Point-counterpoint will substantially increase burden and expense without
meaningful or identifiable benefit. Fully agrees with the letter from all the district and magistrate
judges in W.D.Washington. The letter begins by observing that a typical motion begins with
reciting the truly undisputed facts without citations because they are indeed undisputed. “The
handful of facts that are truly contested becomes clear through the exchange of coherent narratives
and a few well-chosen pieces of evidence.” The proposed point-counterpoint procedure will require
far more. Each fact must be stated, “and evidence supporting each contention must be provided even
if the contention is undisputed. The cold enumeration makes it very difficult for a party to present
its narrative in context or to argue for reasonable inferences. The opposing party is even more
disadvantaged * * *.” The nonmovant will feel the need to address every fact, for fear of waiver
later in the proceedings. The lists of facts will become an issue, generating collateral fights. “A
number of judges in this district have presided over cases utilizing the point-counterpoint procedure.
Our experience with this cumbersome form of motion practice has been consistently unsatisfactory
***_ Over the years, we have revised our local rules to avoid” the duplication and waste entailed
by point-counterpoint. A single moving paper is required, with strict page limits and pinpoint
citations.

08-CV-164, Hon. Janice Stewart: D.Ore. has had a point-counterpoint local rule since well before
1993. “I now always waive the filing.” The practice has generated widespread dissatisfaction; the
local rules committee is considering deletion of this rule unless national Rule 56(c) requires it. The
statements do not assist the court. They do not seem to help the parties. “Because the moving party
cannot know in advance what facts the opposing party will dispute, it is likely to create a longer
statement of facts than is absolutely necessary.” The response disputes and adds more facts. “These
competing fact statements become duplicative, time-consuming, confusing, disputes over semantics,
and counterproductive to an understanding of the issues. This is especially true in employment
disputes (a large source of summary judgment motions) where the parties rely primarily on
reasonable inferences from a synthesis of facts.” The local rule sets a five-page limit for the
statements, but parties routinely move to expand the limit. The separate statements usually duplicate
the fact section of the legal memoranda — the narratives of the memoranda are much more useful.
The memoranda, however, cite not to the record but to the citations in the statement, complicating
the court’s task. And there is no point at all in having these statements in proceedings for review
on an administrative record.

08-CV-165, Scott Jerger, Esq., with three more lawyers: Expresses complete agreement with
Magistrate Judge Stewart’s comments about experience in D.Ore., 08-CV-164. The concise
statement of facts required by the local rule “fails to context the dispute.” The fact section of the
memoranda works much better. The concise statements frequently recite non-material facts and
facts not needed to decide the motion. Proposed Rule 56(c) does not impose a page limit, making
it possible to state hundreds of facts; the nonmovant must respond to each, for fear of having the fact
considered not disputed; this “could lead to attorney gamesmanship.” If the rule goes forward, a
five-page limit should be imposed.
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08-CV-166, Hon. Sue L. Robinson, for D.Del. Judges: “Even if we assumed * * * that proposed
Rule 56(c) had some merit, the Federal Rules of Civil Procedure were never meant to be a ‘best
practices manual.”” Judges “should be credited with the wisdom, through experience, of using the
procedures best suited to their cases, consistent with the culture of their court.”

08-CV-170, Karen K. Fitzgerald, Esg.: “In an employment discrimination case, much often turns
on subtleties.” Defendants state facts in terms designed to be persuasive. “[T]he point-counterpoint
system makes it even more difficult for the plaintiff to adequately correct some of the subtle
misconceptions because the plaintiff is forced to respond within the confines of the defendant’s
stated version of the story.” The plaintiff should be allowed to tell the story in a persuasive way.

08-CV-172, David L. Wiley, Esg.: “I’m against the point-counterpoint amendment for the same
reasons cited by NELA * * *, [T]his process makes more burdensome a procedure that is already
burdensome enough.”

08-CV-173, Committee on Federal Courts, New York City Bar, by Wendy H. Schwartz, Esq.: The
Southern and Eastern Districts of New York have had point-counterpoint since at least the early
1960s. The Second Circuit has blessed it as a means of streamlining summary judgment, freeing
judges from the need to hunt without guidance through voluminous records. The Advisory
Committee aspires to an exchange of documents that concisely focuses the parties and the court on
the important facts. “But this is often not how it works in practice, and there is no mechanism set
forth in the proposed rule to force attorneys to use the procedures in this way.” Instead, the
statement generally repeats the facts set forth in the memoranda of law or affidavits; the nonmovant
often feels compelled to respond in terms more complicated than a simple “admit” or “deny,” so the
response also duplicates the memoranda. “The end result is a parallel track set of duplicative
summary judgment papers that is unnecessarily burdensome * * *.” Nor does the proposed rule
include a mechanism to force the desired attorney behavior. The local rules in New York provide
that facts are deemed admitted for purposes of the motion unless specifically controverted; proposed
Rule 56(e) leaves it to the judge to decide whether to consider a fact undisputed. Finally, there is
no need for a uniform national rule on this issue. Many courts have different practices, and the
proposed rule allows wide variation by order in the case. There is no national consensus.

08-CV-174, Federal Bar Council, by Robert J. Giuffra, Jr., Esq.: Point-counterpoint “requires a high
level of preparation, but we agree that a summary judgment motion should not be made — or
resisted — without that preparation.”

08-CV-175, Hon. Marcia S. Krieger: “[1]t is difficult/inconvenient for counsel to decide what facts
are truly material to a given issue. They want to tell the ‘whole story,” that is why they prefer the
narrative statement of the facts.” Judge Krieger attaches her Practice Standards, and urges a similar
procedure for Rule 56: 1) the movant be required to identify the claim/defense on which a summary
determination is sought, what party has the burden of proof, what the standard of proof is and what
the elements are, and 2) the listing of material facts should be limited to those that are material to
the claim/defense, or part thereof, which is the subject of the motion.”




112 FEDERAL RULES OF CIVIL PROCEDURE

08-CV-176, State Bar of California, Committee on Administration of Justice: Separate statements
are beneficial for the reasons given by the Advisory Committee, and there is appropriate allowance
for opting out. Buta minority of the Committee believe that the choice of this procedure should be
left to local rules or to individual judges.

08-CV-177, Paul R. Harris, Esq.: Joins the NELA comments. “[F]or certain the summary judgment
device truly is broke and in great need of fixing, but adding this additional hurdle doesn’t fix
anything. Far from streamlining the process, it just adds another layer of complexity and time. And
it forces non-movants (overwhelmingly plaintiffs) to make a point by point response to any piece
of information the movant decides to throw in there. This kind of requirement only adds to the
disputes, the papers, and the contentiousness between the parties.”

08-CV-178, Alice W. Ballard, Esg.: Joins the NELA comments. “[IJn some motions, the listing of
purportedly uncontested facts is quite persuasive, in and of itself. The facts in the listing look dry
and neutral, but when you read them, they have theme, context, and a narrative structure that tells
the defendant’s story well.” The plaintiff is forced to respond within the confines of the defendant’s
story. “This gives the moving defendant not only primacy, but also remote control over the context
and narrative structure of the story.” Judges know the jury will hear the plaintiff’s story first, but
on some level “the extra persuasive edge * * * will inequitably color the judge’s view of how a
reasonable juror will respond to the evidence.”

08-CV-179, RobertJ. Wiley, Esq.: A tit-for-tat comparison works well for direct evidence. Butwith
indirect, circumstantial evidence, four or five facts taken together may raise an inference that
contradicts another fact. Most non-FLSA employment cases turn on circumstantial evidence. “In
such cases, the effect of the proposed rule will be to prevent the court from seeing the forest for the
trees.” The vast and overwhelming majority of courts, although free to adopt this procedure on their
own, have chosen not to. It should not be imposed on them.

08-CV-180, U.S. Department of Justice: The Department generally supports this procedure, “already
used in a number of districts, [as it] should bring clarity to resolving these motions.” But point-
counterpoint is not appropriate when summary judgment is used as the vehicle to review an
administrative decision on the administrative record. An exception should be written into the rule
— for example, “The procedures for filing statements of material fact and responses to statements
of material facts do not apply to cases involving challenges to agency action where judicial review
is based on an administrative record.”

08-CV-181, Lawyers for Civil Justice, etc.: This comment supplements earlier comments, 08-CV-
061. Point-counterpoint “ensures that the parties reach some shared reality regarding the merits of
the case.” It can be made acceptable to most by placing numerical or page limits on the required
statements, or by combining the statement and the brief or motion in one document. Or courts could
be permitted to opt out by local rule.

08-CV-182, Amy Gibson, Esg.: The response to asummary-judgment motion in a First Amendment
employment retaliation case ran 87 pages. *“Asanon-movant on a dispositive motion, | felt the need
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to respond to any ground, even a no-evidence ground slipped into a footnote or some not expressly
stated, yet vaguely argued, ground for the motion.”

08-CV-183, Professor Eric Schnapper: Point-counterpoint procedure is useful, if at all, only for
“question-of-law summary judgment.” Such motions are truly controlled by a few simple facts that
no one disputes — what was the date of the event that measures the limitations period is an example.
But when the question goes to the sufficiency of the evidence of some fact — such as “negligence”
— the motion typically “does not turn on “a small number of truly dispositive facts.” There usually
are no ‘dispositive facts’ favoring the party seeking judgment as a matter of law. The statements
and responses offered with regard to an evidence-sufficiency summary judgment motion are lengthy
because the parties are (quite properly) seeking to summarize the often lengthy evidence that would
occur at a trial of a week, or far more; the documents are ‘unwieldy volumes’ because a dispute
about the sufficiency of the evidence of the non-moving party calls upon both sides to present
essentially the documentary evidence they would offer at trial. No sensible judge would propose
that a Rule 50 motion refer only to ‘a small number of truly dispositive facts,” or suggest that the
court intends to ignore the ‘unwieldy volumes of materials’ in evidence at trial.”

08-CV-186, Allen D. Black, Esg.: Point-counterpoint “imposes an enormous amount of
unproductive busywork on both the parties and the Court.” In complex cases the statements “almost
universally list hundreds of facts * * *, many of which have only tangential impact on the core
dispute. The non-moving party is then compelled to contest or at least re-cast hundreds of peripheral
facts * * *.” In a recent antitrust case, the movant listed 156 undisputed facts, the nonmovant
responded with 144 single-spaced pages contesting them; the total of these submissions was 556
separately numbered paragraphs and 228 single-spaced pages. A better procedure would be to
require a conference with the judge before filing any summary judgment motion; plenty of
experience with Rules 16 and 26 show that such conferences work. Alternatively, the number of
facts could be limited, perhaps to 10, with provision for expansion by court order. The procedure,
as it is, prompts the courts and parties “to look at each fact individually rather than looking at the
case as a whole. This could have substantive impact in some cases, notably employment and
antitrust.”

08-CV-187, Hon. Rebecca Beach Smith: Joins Judge Payne’s request, 08-CV-190, that point-
counterpoint be deleted and left for regulation by local rule and individual judges.

08-CV-188, Hon. Leonie M. Brinkema: Joins Judge Smith, 08-CA-187, and Judge Payne, 08-CV-
190, opposing point-counterpoint. “Setting clear limits on the length of submissions by counsel
conserves limited judicial resources and actually improves the quality of the pleadings * * *.”

08-CV-189, Stuart R. Dunwoody, Esq., for Federal Bar Assn., W.D.Wash: Point-counterpoint “will
add burden and expense,” make Rule 56 practice “more complicated and expensive,” and “generate
disputes concerning the admissibility of the evidence cited.” W.D.Wash. has no such requirement,
and “summary judgment motions are typically resolved efficiently without separate fact statements.”
The Ninth Circuit Representatives to the Western District of Washington also oppose point-
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counterpoint. If this procedure is retained in Rule 56, districts should be allowed to opt out by local
rule.

08-CV-190, Hon. Robert E. Payne: The local rule in E.D.Va. requires that the movant’s brief
“include a listing of undisputed facts with citations * * *. The responsive brief then must include
a specifically captioned section listing all material facts contended to be in genuine dispute with
citations * * *.” The rule “helps focus the briefing.” It works in conjunction with another local rule
that limits opening and response briefs to 30 pages, and rebuttal briefs to 20 pages. Experience
shows that if lawyers are allowed to file separate statements of fact with citations, they exercise no
restraint. But the page limits on briefing accomplish the objectives sought in proposed Rule 56(c).
Without these limits, proposed (c) “will make the job of judges much more difficult and indeed
presents the very real risk that the process of dealing with summary judgments will overwhelm
judicial dockets.”

08-CV-191, James C. Sturdevant for National Assn. of Consumer Advocates: Rule 56, which cuts
off the right to trial, “should not be amended in a way to create traps for the unwary.” Statements
of undisputed facts will “add enormous cost both in time and dollars to the litigation process,” and
“decrease the emphasis on the established concepts of credibility and inference.” Some cases might
benefit from this procedure, but “this would be the clear exception.” Attorneys who have the
advantage of hourly billing will have an incentive to use this procedure, adding burdens that do not
crystalize issues or serve to identify material issues of fact in dispute or undisputed. “There are
plenty of other ways, and motions, to weed out non-meritorious cases prior to trial.” And the
plaintiff should always have the last word.

08-CV-, Hon. Robert J. Faris, for Conference of Chief Bankruptcy Judges of Ninth Circuit: Some
of the judges think that point-counterpoint forces counsel to think carefully and tends to improve
presentation of summary-judgment motions. Others find the system “less than useful.” Attorneys
often do not do a good job of preparing statements and counterstatements, the procedure is hard to
enforce, and the cost to the parties outweighs the benefits. Disagreeing about the merits of the
technique, “we do agree that it should not be imposed as a uniform national practice.” Courts that
want to use it should be free to do so. Others should be free to adopt procedures that suit their local
legal culture, the preferences of the judges, and the demands of their caseloads. Bankruptcy courts
would face particular problems because they have a large number of small cases and only a small
number of large cases. If point-counterpoint is adopted in Rule 56, the bankruptcy rules should be
amended to allow bankruptcy courts discretion to opt out of the procedure, or modify it, “in some
or all adversary proceedings and contested matters.”

Claudia McCarron, Esq., Nov. 17, 5, 6-9: Has extensive experience both with point-counterpoint
and with other submission practices, much of it in insurance coverage disputes. Often the lawyers
for both sides agree that the case is suitable for decision on cross motions, and yet, without point-
counterpoint, “I find that the advocate in each lawyer makes it nearly impossible to file a brief that
really clarifies the points of agreement and disagreement, but when that procedure is in place for a
statement of material fact by each party, real clarity can be achieved.” It is protested that the
motions “arrive in boxes. | get complaints that arrive in boxes.” But the work is worth it. And “my
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experience is, as a practical matter, those motions have not arrived in boxes * * *. [A]s an advocate
you lose the advantage of the statement if you burden it with subsidiary facts.”

Leigh Schachter, Esq., Nov. 17, 26, 27-31: As in-house practitioner at Verizon Wireless finds
summary judgment very important. Many cases “are at heart not so much fact cases * * * but are
really purely legal cases” that can be decided promptly. It is important to have a system in which
summary judgment is actually considered. And it is important to have a uniform rule throughout
the country — it is difficult and inefficient to have to encounter differences in practice. Point-
counterpoint “is a very useful tool for trying to identify and narrow what are the issues in the case.”
It shows whether there is a genuine dispute as to a fact and, if there is, whether it is material. Yes,
the statements can become so long as to be burdensome; it is important that bench and bar work
together to make sure the statement is concise and limited to facts that are important. But as a
practical matter the movant wants to limit the statement to a small number of facts — the more facts
you present the greater the prospect that there will be a genuine dispute as to at least one fact that
you have characterized as material.

Steve Chertkof, Esg., Nov. 17, 34-52: This testimony addresses inferences of intent in employment
discrimination and retaliation cases. Addressing the response part of the point-counterpoint
procedure, it is urged that the nonmovant need not rely on “material” facts, but should be able to
point to “additional facts or inferences that preclude summary judgment.” The problem is that intent
and state of mind often depend on inferences facts, no one of which seems “material.” The running
illustration is clear: an employee who has been highly valued for 20 years goes to the company
Equal Opportunity Office and makes a discrimination complaint against her supervisor. Two days
later she comes to work 10 minutes late and is fired for being tardy. The first undisputed material
fact is that she was 10 minutes late. The second fact will be that both the EEO office and the
supervisor deny that the EEO office told the supervisor about the complaint. But being 10 minutes
late seems a trivial offense. The facts may show that many other employees frequently arrived much
later. These facts may warrant an inference that the supervisor had learned of the complaint, and
that tardiness was not the reason for firing the plaintiff. But they are not facts identified as
“material” by the rules that govern the substantive claim.

So, while point-counterpoint may be effective in cases where the ultimate issue is one of
objective fact, it is less often useful, and can work against clarification of the issues, “where
subjective intent and motivation are at issue.” It is very hard to get at motivation through point-
counterpoint. The danger that the movant will state too many facts should be addressed by a rule
provision that the motion must be denied if there is a genuine dispute as to any one fact the movant
says is material and beyond genuine dispute. Some relief might be provided by the provision that
allows a nonmovant to accept a fact only for purposes of the motion, but an employment plaintiff’s
attorney might be too fearful of this course, “for fear of never getting the second chance.”

Credibility presents problems similar to inference problems. Summary judgments are
granted on the basis of the statements of witnesses that a jury would not have to believe. Most of
the witnesses are interested; they are aligned with the employer or not. Many of these cases are
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“basically a conflict among several witness’s testimony. Employers frequently have more
witnesses.” The plaintiff should not lose simply because of the number of witnesses.

That summary judgments against employment plaintiffs are often affirmed does not mean
the judgments are right. “[T]here are rules and inferences being drawn against plaintiffs in this
context that seem different than in other contexts.” Summary judgment is not warranted simply
because the EEO officer says he never told the supervisor about the complaint and the supervisor
said he never heard of it. The circumstances of firing a valued 20-year employee for being 10
minutes late two days after filing the complaint warrant an inference of intent. As nonmovant, the
plaintiff should be able to respond to the motion with facts that are not independently material but
that do support favorable inferences. Simply arguing inferences in the brief is not enough. The real
material fact is the supervisor’s intent, and that can be reached only by inference. “I’ve never had
a perfectemployee” as plaintiff. There always will be some shortcoming that can be assigned as the
reason for adverse action.

Prof. Edward J. Brunet, Nov. 17, 52 at 60-62: Point-counterpoint has a cost, but is helpful. “A good
lawyer cites to the record and focuses the claim.” There are four advantages. It saves judicial time
searching the record. It focuses the issues. Opposing counsel see the issues with greater clarity by
being forced to search the record, “a vision that greatly facilitates case law promotion and settlement
promotion.” And it aids appellate review “by mandating a more tidy and transparency in the
summary judgment record.” By focusing on the record, it also enables more precise rulings and thus
is related to the choice between should, must, may, or is. The Committee Note admonition against
stating too many undisputed facts is good, but it should be given still greater prominence.

Professor Elizabeth Schneider, Nov. 17, 62 at 63-79: Point-counterpoint aggravates the tendency
to “slice and dice” the record, looking at individual facts in isolation and losing sight of the whole
picture. Summary judgment has become the do-or-die place in federal civil litigation. It has had
a huge impact in removing cases from public adjudication. The proposals create an extensive
process in cases where it often would be easier just to go to trial. It may affect the choice of forum
— already, there is an impression that federal courts are courts for defendants. Nor is the procedure
going to compensate by making judicial decision-making more effective. To be sure, it may push
the lawyers to more effective marshalling of the facts. Good lawyers already cite to the record. But
there are particular risks for civil rights and employment cases in the “impermissible disaggregation
of legal issues.” The “integration, interrelationship of fact and law,” is being segregated out. The
opportunity to argue the whole picture in the brief is not enough to offset this tendency. Nor is there
enough protection in the provision that the court can order a different procedure on a case-by-case
basis — that will make the process still more cumbersome by adding arguments about what the
procedure should be. It would be better to require specific citations to the record in the briefs. The
judges do want and need direction through the record, but allowing for integration of fact and law
in the brief is better.

John Vail, Esq., Center for Constitutional Litigation, Nov. 17, 79, 80-88: Summary judgment is most
often a defendant’s tool. The plaintiff has the trial burden, and at trial carries the burden by telling
astory. The point-counterpoint procedure enables the defendant to deflect the story by focusing on
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small pieces and requiring a response by small pieces. “The sum of an evidentiary presentation may
well be greater than its constituent parts * * *. [F]acts can get in the way of finding truth when you
don’t get the whole story.” “['Y]ou’re dealing with a problem of cognition, a problem of how people
perceive facts[,] of how we come to know things * * *.” The opportunity to provide the narrative
in the brief is not always adequate — page limits impose constraints, and the constraints may be
severe when the case also presents meaty legal issues.

Joseph Garrison, Esq., Nov. 17, 97, 98-106: Uses point-counterpoint, and as a plaintiffs’
employment lawyer supports it. But there are motions that abuse the procedure by stating too many
undisputed facts, including “supposed material facts which are not at issue.” Many plaintiff-side
employment firms are firms of one, two, or at most three lawyers, and do not have the resources to
respond. Accepting a fact for purposes of the motion is not a remedy. Indeed it may be worse than
not responding at all — with no response, the court will take at least some look at the record. “[N]ot
responding or admitting for purposes of the motion carries the risk of guessing wrong on materiality,
and if you guess wrong, you could lose * * *, You have to respond to these because you can’t take
that chance of guessing wrong. The remedy for the over-long statement of undisputed facts is a
motion to strike. The motion should not be in a form that specifies that of the 250 facts 50 are
hearsay, another 20 are irrelevant, 30 are background, and so on. That form of motion is ugly
collateral litigation. There have to be boundaries on the motion to strike, just as on the statement
of undisputed facts. It should suffice to point out that the motion goes beyond a concise statement
of material facts. It is a blunt tool, but it’s better than nothing.

R. Matthew Cairns, Esq., Nov. 17, 114, 119-120: Has not encountered the “250-fact” statement.
Such statements are a mistake — “you are not focusing the court where you need to be focusing the
court.” The same is true of replies that throw everything up against the wall.

Stephen G. Morrison, Esg., Nov. 17, 120, 122: A summary-judgment motion provides an
opportunity for speedy, just, and inexpensive resolution. “[T]he point-counterpoint puts a fine focus
on that.”

Debra Tedeschi Herron, Esg., Nov. 17, 141-143: Point-counterpoint supports the “must” standard
for granting, because it gives greater confidence in the process of identifying facts that cannot be
genuinely disputed. It enables the court to provide a better statement of reasons for granting or
denying the motion. And changing subdivision (h) to provide a remedy for statements or responses
that are not objectively reasonable will avoid the over-long statements that include peripheral facts.

Latha Raghavan, Esq., Nov. 17, 143, 144-145: Judges know how to control point-counterpoint,
avoiding the 200-fact statements. The procedure forces the attorneys to do the work by citing to the
record, both in supporting and opposing the motion. If any concern remains, it can be addressed by
enhancing the sanctions provision.

Hon. G. Patrick Murphy, Jan. 14, 10-23: The Southern District of Illinois had point-counterpoint.
When the local rules were reconsidered a canvass of the bar showed overwhelming support for
abandoning the procedure. A cottage industry developed “around what is disputed and what isn’t
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disputed.” The nonmovant would respond to statements of undisputed facts by disputing them, and
the movant would say they cannot be disputed. There were motions to strike and other procedural
problems. “[T]he small players are going to be disadvantaged.” The local rule was adopted with
the hope of speeding up disposition of summary-judgment motions. “[I]t just didn’t work for us.”
The rule was revised. “[S]implicity works. Keep itsimple. Have a few rules. Apply them ruthlessly
and it will work.” “We still grant summary judgments at the same rate. * * * It just takes less time
and less money.” Rule 56 is not underutilized; “I have never had a civil case where | didn’t get a
Rule 56 motion.” “And it’s usually a pretty big job. * * * A summary judgment motion, it’s not
unusual for it to be * * * 9 inches to a foot thick. | don’t know how you avoid that.” Nor does it
help to allow use of a different procedure by order in the case — “[T]here should be a presumption
against rules where the exception eats the rule.”

Malinda Gaul, Esq., Jan. 14, 23-27: In the Western District of Texas “what we practice is the
shotgun method. Basically you get big summary judgment motions, everything’s thrown at the wall
and the defense hopes that something sticks.” Point-counterpoint is interesting, but it should focus
on the material fats that affect decision. “Not every single fact should be lined up. It shouldn’t be
200 point/counterpoints.” We need a definition of “material,” because “what we’re seeing is
statements of facts that go on for pages and pages and pages.” Once the nonmovant raises
something to dispute the fact, “that’s it.” The case should not be tried on paper.

Michele Smith, Esg., Jan. 14, 32, 37-40: Talking with others who have more experience with the
practice, has been advised that point-counterpoint “does require more work on the front end,” but
makes it harder for either side to hide the issues. By forcing attention on the issues it may dissuade
a movant from making the motion at all. 1t may force the nonmovant to take a hard look before the
hearing. Because the motion may educate your adversary, requiring a detailed motion may
discourage some motions entirely.

Margaret Harris, Esq., Jan. 14, 44, 45-46, 51-59: Has not practiced with point-counterpoint, but her
partner has. The movant filed 109 statements of material fact; most of the statements were
paragraphs. Responding to the statements added 6.5 hours to the time required to respond, and the
effort added nothing to the response. We don’t get oral argument to buffer the risk entailed by
responding to only a few of the stated facts, asserting that disputes as to them defeat the motion.
This is not plaintiff-friendly in employment cases. We have to respond to the motion, and then
duplicate the effort in responding to the statement. It would be OK if the movant were limited to
4 or 5 facts. “l don’t feel comfortable telling a District Court judge | disagree with these nine, and
not even say anything about that other 100.” This adds work for the judge as well as for the
nonmovant. If point-counterpoint survives, the tendency to state too many facts should be
diminished by adding a provision that if a genuine dispute is shown as to even one of the stated
facts, the motion is denied. That would not be a “sanction.” It’s something like an estoppel — the
movant, having identified the fact as material, cannot then back off and assert that it is not material
and summary judgment still can be granted.

Wayne Mason, Esq., for Federation of Defense & Corporate Counsel, Jan. 14, 60, 63-66, 67-68, 70-
71: Point-counterpoint “does force you to focus on the issues of your case * * *.” At times in a
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point-counterpoint jurisdiction looking at the case in light of the rule has persuaded me not to file
the motion. Busy practitioners have lots of work to do; it is good exercise to be forced to look at the
case thisway. To be sure, ““motion lawyers’ do dumping whether it’s point/counterpoint or not, and
whether it’s a 109-page brief, or whether it’s a 109 points * * *.” | understand that some judges will
not like to be told they must adhere to this procedure. National uniformity is valuable, but as a
national practitioner | understand that a court does not have to change its practice for me just
because | happen to travel around the country; | have to learn the local rules. A numerical limit on
the number of facts claimed to be established beyond genuine dispute might prove difficult in
complex cases, even with express recognition of the right to seek permission to state more facts.
Another way to deal with it would be to impose cost-shifting on a party who states too many facts.

John H. Martin, Esg., Jan. 14, 82, 91-93, 96-99: Has practiced in courts that have point-counterpoint
and in courts that do not. Is about to use it in a court that does not have the practice. Point-
counterpoint forces counsel to “get analytical about it”; that can dissuade from filing any motion at
all. And “it makes lawyers do a better job in filing a motion.” It saves costs. But it is not possible
to say whether the procedure affects the rate of appellate affirmance of summary judgments. In
trying mass tort cases all around the country, particularly air crash cases, a “300 undisputed facts”
motion has never appeared. “I cannot conceive of filing one. | cannot conceive of filing a summary
judgment motion that has more than a handful of undisputed facts that were material in support of
amotion.” The absence of a rule requiring this format does not prevent counsel from using it. But
national uniformity is important — not only because it may be difficult to learn local practice, but
also for the intrinsic advantages of uniformity. Parallel cases are not always consolidated; it is
useful to be able to file the same motion in the same form in different courts.

G. Edward Pickle, Esq., Jan. 14, 104, 111-113: One system that should be put aside, although it is
practiced in some courts, requires the parties to submit a joint statement of material facts. It simply
does not work. Point-counterpoint, on the other hand, refines the issues down to clear specifics. “I
can’t conceive how that does not make a judge’s job easier, as opposed to a throw-it-up-against-the-
wall motion * * *, [Y]ou know, if you’re the opponent to a summary judgment motion, your whole
job is to simply try to muddy the waters, to make things as complicated as you possibly can * * *.”
There is a problem in managing “material,” which is a pretty broad term. It may help to focus on
the elements of claim and defense. “It shouldn’t require a thousand-page litany of material facts to
deal with the specific issues, especially if we’re talking about a partial summary judgment motion.”

Cary E. Hiltgen, Esq., Jan. 14, 121-128: Keeps motions “simple. Very few statements of material
facts. Now, | get a lot of counter responses with lots of facts because they’re trying to develop a fact
in issue to keep it from summary judgment being sustained.” “I have never had a motion for
summary judgment where | did not have point/counterpoint. Again, my statement of facts go right
down the elements. | want it simple. Those complicated ones, that just gives you * * * the ability
to say, Oh, there’s a question of fact.”

Stephen Pate, Esq., Jan. 14, 140, 144-145: Point-counterpoint is good. It forces attorneys for both
sides to marshal their evidence and analyze the case. And a motion in this form “really helps to
educate the judges.” It would be extremely foolish for a defense attorney to overplay his hand by
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offering long lists of undisputed facts. “[W]hen I do it, I keep it short and simple and succinct.”
“You got to do it right.”

Carlos Rincon, Esq., Jan. 14, 147, 152-155: Point-counterpoint is effective. It forces lawyers to sit
down and evaluate the case. It is a lot of work, but you have to understand your case; this process
“ultimately does save time.” The concern that defendants will impose huge and unwarranted
burdens on small plaintiffs’ firms is not accurate. Corporate clients are savvy about monitoring
litigation. Filing for summary judgment must be approved by in-house counsel. Firms are required
to produce litigation budgets. “And as expensive a summary judgment in practice is, jury trial, and
the preptime for jury trial * * * still makes up at least 45 percent of the entire litigation cost of many
of the cases that | handle.”

Tom Crane, Esq., Jan. 14, 156, 157-158: Has done it a couple of times. The “uncontested facts”
were largely irrelevant. The statements were never referred to or really used. And it is difficult to
encapsulate inferences in a one- or two-sentence format.

Hon. Robert S. Lasnik, Feb. 2, 11-22: Very good trial judges find point-counterpoint helpful. “[B]ut
the naysayers are not just people who say no to change. They are people who have tried the method
and found it to be wanting for their purposes.” The change will have an impact in a significant
number of cases; judges who are using Rule 56 as it is are not clamoring for uniformity, nor do they
begrudge the districts that have adopted other procedures. Lawyers want good judges handling their
cases in an efficient manner more than they want uniformity. The opportunity to opt out on a case-
by-case basis is not an answer; “to make us do a standing order in 99 percent of our cases to avoid
a local rule and to pretend that we have uniformity” is not an honest way to deal with the situation.
If point-counterpoint made sense for the vast majority of cases, it would be different. But we have
districts that have tried point-counterpoint and “found it wanting or * * * too cumbersome and too
expensive.” The bar in the Western District of Washington is satisfied with current procedure. The
federal judiciary, moreover, is likely to face increasing financial constraints. “[JJudges really don’t
want to take on a procedure that they see as more expensive for the lawyers, more time consuming
and, therefore, more expensive for themselves and less efficient * * *.”

Hon. David F. Hamilton, Feb. 2, 22-37: The Southern District of Indiana adopted a local rule much
like the proposed point-counterpoint rule, including a separate statement of facts and a separate
response. The rule was amended in 2002 to address the problems that arose in practice. The
separate documents “provided a new arena for unnecessary controversy. We began seeing huge,
unwieldy and especially expensive presentations of many hundreds of factual assertions with
paragraphs of debate about each one of those.” In one case with a routine motion *“the defendant
tried to dispute 582 of the plaintiff’s 675 assertions of undisputed material facts.” Lawyers were
arguing every conceivable evidentiary objection, making arguments that never would be made in
trial. And there was an exponential increase in motions to strike. The cure was to require that the
statements and responses, with pinpoint citations to the record, be included as part of the briefs.
Brief limits are 35, 35, and 20 pages. Attorneys are forced to use their pages wisely. There is some
flexibility as to format. But it is clear that if a party does not respond to an assertion, it will be
treated as undisputed. To be sure, some people try to fix problems with their cases with lengthy




FEDERAL RULES OF CIVIL PROCEDURE 121

affidavits, but the problem is not as severe as the problem of having unlimited point-counterpoint
statements. Adopting a page limit on the statements is not likely to be as effective as forcing the
statements into the briefs. This system can work in cases that depend on inference. The
counterpoint to the motion is “going to have to be: ‘See my whole brief. It’s all my evidence. It’s
circumstantial.” We recognize that, “for example, in a discrimination case the plaintiff can develop
what [the Seventh Circuit] calls a convincing mosaic of circumstantial evidence to put the case
together.”

Experienced lawyers can use point-counterpoint to beat up on the less sophisticated. Extra
friction was generated by the opportunities to criticize the opponent’s failure to comply strictly with
the rule. So we introduced a provision that says the court can for good cause excuse failure to
comply strictly. That has been very helpful in telling lawyers they should not bother the court with
minor deviations. Pro se litigants are given signals, and treated flexibly — the main thing we want
from them is a signed affidavit of what they’re telling the court.

If point-counterpoint is adopted in the national rule as proposed, courts should be allowed
to opt out by local rule.

Hon. H. Russel Holland, Feb. 2, 37-46: He and Chief Judge Sedwick have been hearing cases in
Avrizona for about ten years, taking a cross-section of civil cases from the regular draw. Arizona has
a local rule quite similar to the proposed point-counterpoint procedure. Alaska does not. The
Arizona procedure “typically results in a lengthy chronological explanation of what the case is
about” that does not comport with a sensible assembling of the facts. The procedure doubles the
number of documents the lawyers must prepare and the court must consider. “In Arizona we spend
much more time doing summary judgment motion practice.” It does not facilitate the court’s work.
It “requires an artificial separation of the material facts from issues that have to be decided.” The
page limits on briefs are very useful. The practice also “spawns separate motion practice.” Between
a third and a half of the cases involve a motion to strike something, usually in a squabble over
evidentiary support for a statement; such motions are lesscommon in Alaska. The Arizonarule does
not include the proposed (c)(2)(A)(ii) limit to “only those material facts that cannot be genuinely
disputed”; it seems likely that this attempt to curtail over-long statements of fact will itself generate
subsidiary motion practice arguing that a fact is not material. Rule 56 should be left undisturbed.

Hon. Claudia Wilken, Feb. 2, 46-58: The Northern District of California had a point-counterpoint
local rule from 1988 to 2002. Lawyers did not much object but the judges led the move to abandon
it. The real problem is duplication. The judge reads the same things twice. The separate statement
of facts cannot suffice on its own because it “is not a good way of telling a story, particularly if
you’re trying to include only material undisputed facts and you’re not including the background
facts.” You need to know facts that are not material to understand what happened. “[T]he best way
to say it is in the narrative.” Now we have the statements and pinpoint citations in the briefs.
“I'Y]ou can compare both stories side by side, but each is a narrative. Each is a story that’s
understandable.” The procedure is hardest on the nonmovant, because the movant can list the facts
it wants and in the order it wants; the nonmovant must respond in order, leaving its own facts “stuck
at the end and they are sort of out of order.”
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If the proposed national rule is adopted, | will excuse the point-counterpoint procedure in
every case. National uniformity is important, but it is better to have a uniform simple procedure,
allowing point-counterpoint to be adopted on a case-by-case basis where it seems suitable.

If a party does not provide the required citations to the record, oral argument commonly
affords an opportunity to ask for the citations. If there is no oral argument, an opportunity to comply
may be given if it seems a meritorious case, but perhaps not if it seems a weak and frivolous case.
Our local rule does not specifically say that failure to respond is a default, but it works that way.
So long as the statement is supported by a citation, failure to respond with a citation supports taking
the statement as true “unless it were frivolous or something.”

Michael R. Nelson, Esq., Feb. 2, 58-60, 64-66: It is not clear what the problem is that the judges see
with point-counterpoint. “In a motion for summary judgment there is a statement of facts offered
by the movant and then those facts are agreed to or not That has to happen in the process.” The fear
of over-long statements of fact comes down to case management; complex cases will require longer
statements. Uniformity is important. “It’s form over substance * * *. There is the law, there is the
argument, and then there’s the facts. * * * Ultimately this all plays out in the argument section of
whatever document you’re calling it.”

Kevin J. Dunne, Esq., Feb. 2, 80, 83: If judges want point-counterpoint, I’m happy to do it. “[W]e
were doing it like crazy and getting good at it and efficient at it.” If judges do not want it, I’m happy
not to do it.

Mary Massaron Ross, Esg., Feb. 2, 87, 92-93: Point-counterpoint is a useful tool. “What you want
* * * is that the litigants be disciplined and the court be disciplined to look at record facts.” The
nonmovant should be required to come forward with admissible evidence.

Sharon J. Arkin, Esq., Feb. 2, 94-98, 101-104: California has point-counterpoint in the state courts.
“Over the years it has become a much more elaborate, time-consuming, resource-intensive
prospect.” It should be allowed by order for good cause in a particular case. But the uniform base
line should be a simpler procedure. Defense firms have become much more elaborate in the motions
in the number of facts and precise nature of each single fact. | litigate complex cases. But “I think
the defense firms increase the complexity deliberately in order to make it more difficult to oppose
and more likely that it will be granted because it’s just so much to get through.” And point-
counterpoint does not allow the narrative, where the inferential facts come in. California procedure
“doesn’t afford the opportunity to explain why, while that fact is true, there’s actually a good reason
why summary judgment shouldn’t be granted.” It is not helpful to the nonmovant, despite the
apparent opportunity to respond with a long litany of disputed facts. The problem is that “the
resultant workload increase because of point-counterpoint has been astronomical for plaintiffs who
can least afford to do it.”

Elizabeth J. Cabraser, Esq., Feb. 2, 107-117: Experience with many summary judgment motions
under point-counterpoint, and many under other procedures, shows a vast difference in the number
of hours and dollars imposed on the parties and in the time and effort judges must take sifting
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through the statements. An example is shown by a case in which a point-counterpoint summary-
judgment motion took hundreds of hours to brief, and took the court many, many hours to consider
and deny; the same issue was presented at trial in an hour and forty-five minutes. The procedure
also slights the role of inference. “Itis in the nuances that many disputes live and that the truth is
most often to be found.” “By such a deconstruction, some truth is lost. Facts are the bones, but it
is the connective tissue, the inferences that create a living body.” Rather than a summary-judgment
motion, it is better for the parties to educate the judge at a pretrial conference. It often happens that
after summary judgment is denied the trial turns up evidence of facts that are quite material but that
were not enumerated, argued, or submitted on the motion. If adopted, the procedure should include
a surreply brief — but the very need for an additional brief suggests the procedure is not desirable.
Sufficient uniformity is achieved by the standard established by the Supreme Court in 1986. “If
disputes were all uniform, then we certainly could have a uniform summary judgment * * *
procedure, but the federal courts entertain such a vast and diverse array of cases” that it is difficult
to see the advantage in a uniform point-counterpoint procedure. Judges know about the procedure.
They can adopt it in a particular case where it fits. There is no need to remind them of this option
in the text of Rule 56 — and there is a danger that the reminder would become the default procedure.
The danger would not be avoided by adopting a “good cause” requirement for adopting point-
counterpoint.

But it is appropriate to adopt a “pinpoint citation” practice. When the parties have evidence,
it forces them to bring it to the court’s attention. And it saves the court’s time.

Stefano G. Moscato, Esqg., for National Employment Lawyers Assn., Feb. 2, 117-136: Employment
plaintiffs” lawyers typically are solo practitioners or work in offices of three or fewer attorneys.
Point-counterpoint is incredibly burdensome for them. It adds an extra layer to the unavoidable
costs of summary judgment. Responding to each of hundreds of stated facts takes time away from
dealing with the real merits of the motion. Of course it is appropriate to require pinpoint citations
to the record. But there should be permission to strike the entire motion if it is too long — because
cases vary it is not possible to set a numeric limit on the number of undisputed facts, but judges are
able to recognize an overlong statement.

One reason for preparing over-long statements of fact is that many judges are hostile to
employment discrimination plaintiffs. If a plaintiff has to respond to 600 facts, and is able to
manage a meaningful response to only 400, that provides an opportunity to “latch on.” “[T]o just
let some of those slide where we are fairly confident they are not the kind of facts that really should
be decided in a summary judgment motion is really putting a lot of trust in the judge to agree with
us.”

Inferences also are at risk. Employment cases rely particularly on inferences. Suppose it
is undisputed that the plaintiff was late for work on one occasion, and asserted that the employer has
aclear rule against tardiness. There may be many other things that affect the determination whether
the plaintiff was fired for being tardy. Was the rule well known? Was the employer lax in enforcing
it — even, perhaps, generally ignored the rule? As others have said, the facts that shape the
inference are like a mosaic. The tiles do not look the same when picked apart and stacked by shape
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or color. Point-counterpoint focuses dispute on the particular fact of tardiness, when meaning can
be found only in other facts, both disputed and undisputed. Adding those facts in a long list of facts
in the counterpoint may lose them in the shuffle. Yes, the story is told in the brief. And yes, many
judges read the briefs first, using the point-counterpoint statements as a reference. But time devoted
to the statements is time taken away from attempting to discern the mosaic. The inferences cannot
be argued through the point-counterpoint. “At a minimum the non-movant should be expressly
permitted to articulate in its response the reasonable inferences that might be drawn from those facts
that are listed and to point out to other facts in the record that support those inferences so that that
mosaic is right there for the judge * * *.”

Peter O. Glaessner, Esq., Feb. 2, 137, 145-148: Defending employment cases, finds that this
procedure, familiar from practice in California courts, “serves one very valuable function.” The
separate statement tells the court and everyone what the facts are. It allows for clarity, for focusing.
Suppose the plaintiff has testified to three acts of sexual harassment. It is important to make the
record clear that there are three and only three. Stories of 500-fact statements suggest a
counterproductive practice. “Less is more. The fewer facts you need to put before the court and
claim are material facts that are not in dispute that are necessary for the defendant to win, the
stronger the motion.” The mosaic can be described in the brief.

Ralph A. Zappala, Esq., Feb. 2, 151, 153-155: Point-counterpoint has been practiced in California
state courts for more than twenty years. It works. An example is a product liability case in which
it can be shown that the product was not made by the defendant. “[Y]ou can lay that out in a point-
counterpoint fashion that makes it abundantly clear what the material fact is.” We need a uniform
approach, not “maybe we’ll do it in this case, maybe we won’t in another case.”

Marc E. Williams, Esq., Defense Research Institute, Feb. 2, 157, 173-174: Limited experience with
point-counterpoint in some districts shows it to be a helpful aid. In districts that do not use the
procedure, this still is the way to develop a case to determine whether to make a motion for summary
judgment and to determine what is the best way to posture the facts when opposing a motion filed
by the other side. Any problems that exist can be resolved by appropriate restrictions, by page
limits, or by some other local rules provision.

Daniel J. Herling, Esq., Feb. 2, 175, 177-179: Many years of California practice show point-
counterpoint is not an uncaged beast but a tool to present your side of the story. “[I]t enables or
ensures that counsel hone their arguments.” Trials turn on five to ten, maybe eight main facts. A
motion that asserts 12 undisputed material facts is a loser. In federal court, even though we do not
call it point-counterpoint, my colleagues and I keep it in mind when we write the briefs. This is just
one piece; it is not the mosaic, the overall story.

Thomas A. Packer, Esq., Feb. 2, 182, 189-190: “[O]ne attorney’s mosaic * * * is another attorney’s
house of cards.” Point-counterpoint allows the movant to focus the court on the issues of material
fact “so that the attorney trying to paint the mosaic, if you will, perhaps can run around the central
facts, but they can’t hide from them * * *.”
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Andrew B. Downs, Esq., Feb. 2, 190, 195-202: Practices in Nevada without point-counterpoint and
in California with it. Point-counterpoint is a disciplinary tool. It provides intellectual structure. If
it cannot be written, the motion is not filed. If response is not possible, the nonmovant will seek to
settle. Long statements should not be a problem; they are invitations to deny the motion. Two
judges in the Northern District of California at times utilize the state procedure; when they do, they
require a single undisputed statement, and have a standing order that states a fact is disputed if the
parties cannot agree on it. That does not work. The client may be unwilling to agree, or be patently
unreasonable — that should not be the basis for denying summary judgment. But writing point-
counterpoint into the national rule as an opt-in procedure might create more chaos than it cured.
Pinpoint citations are properly required, but the brief limits must be sufficient to support them. As
for inferences, “that’s why we write briefs.”

Michael T. Lucey, Esq., for Federation of Defense & Corporate Counsel, Feb. 2, 202, 207-208: The
hearing seems to create an impression that defense attorneys are behind point-counterpoint. In
California it was the courts that imposed it, not at the request of defense attorneys. The courts were
led to it by failures to identify the material facts. What counts at the end of the day is whether there
is a genuine issue of material fact. “As long as we get there, | don’t really care of the form of the
process. * * * It’s self-policing, | think. The more facts you create, the more chance you have to be
denied on that basis.”

Jeffrey J. Greenbaum, Esq., Feb. 2, 221, 224-235, 239-242: (This testimony reflects the views of
officers and members of the council of the ABA Litigation Section, but is not ABA policy.) The
basic position is that point-counterpoint is a good idea, but only if some combination of rule text and
Committee Note effectively conveys the lesson that the movant must limit the number of undisputed
facts. Perhaps 10 or 20 per cause of action should be the limit. Although the 300-fact statements
are bad lawyering, they happen often enough to require control. Courts need not fear endless
motions to increase the limit — most often, as with page limits on briefs or the number of
depositions, the parties will work it out. And if an additional fact turns up, the judge will have
discretion to allow it in.

It would be a terrible idea to describe point-counterpoint in the national rule as an opt-in
procedure. That would be worse than the present situation, where local rules often establish a
known procedure in a given district. “If I have to explain to a client that the practice on something
as important as summary judgment will depend on whose name comes up on a wheel, that’s kind
of hard to explainto a client * * *.” As for districts that have no local rule, but often standing orders
and different practices, it’s one thing to have 93 local rules, “but | would hate to see a situation
where we have 600 or a thousand.”

It might work to have the statement as a section of the brief; that could avoid much of the
duplication that now exists between the separate statement and the brief. It would retain the
opportunity to tell the story — to describe the mosaic — in the brief. But “give me back my pages.
I want my full 40 pages for the old brief.”
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Donald F. Zimmer, Esq., Feb. 2, 248, 250-251: Defense lawyers did not ask for the California point-
counterpointrule. Itis instructive and it limits the number of issues. The weight of the motion may
defeat it. “So I have not seen people file extraordinarily long statements * * * with any success.”
If judges are dissatisfied with the procedure, perhaps an opt-in or opt-out procedure would be
appropriate.

Raoul D. Kennedy, Esg., Feb. 2, 252-269: It is telling that as a defense lawyer | disagree with
Elizabeth Cabraser and Sharon Arkin about nearly everything, but we all agree that point-
counterpoint is not a good idea. Twenty-five years of experience in California show its defects. |
have never won or lost a summary-judgment motion and thought that the separate statement either
helped me or hindered me. “[B]ut it carries an incredible amount of baggage and expense.” Three
different intermediate appellate decisions in California establish three different approaches —
anything not in the statement must be completely disregarded; the court has a duty to look at all the
evidence in the record; there is something in between. And courts disagree whether the statement
can be amended to include something left out. The idea that good lawyers will automatically
provide brief statements is wrong. In a current case in the Central District of California, using this
procedure, very good lawyers have produced a motion with 130 undisputed facts, another motion
with 60 undisputed facts, and another motion with 80. If you tell these lawyers they can have only
20 or 25 facts, the motion will look much the same, “except facts 1 through 6 are now going to be
fact number 1. And you can then do a whole new round of law and motion about who’s cheating
on combining more than one fact into a single number.” Lawyers fearing that only facts in the
statement will be considered will not take chances. They will produce the 80-fact statement. “There
IS caution on the part of the lawyer.” And “lawyers just don’t do a very good job of conceding” —
the responses to the 130 facts will not be “undisputed, undisputed, undisputed.” The responses are
evasive, or the movant thinks they are and files a reply, giving the court a three-column document
to trace across. “[I]t’s almost the equivalent of a request for admissions in interrogatories. Lawyers
aren’t going to belly up and candidly say what’s involved.” “[Y]ou’ve got an imprecise issue with
an imprecise response with an imprecise rejoinder. It’s like doing discovery.”

A solution would be to have the nonmovant submit a proposed order with the response,
laying out specifically what the contested facts are. The movant would have to file a response to
the proposed form of order.

A brief with page limits provides another possible approach. “We’re very good at writing
point-counterpoint briefs against one another, but the statement of undisputed facts presupposes a
certain amount of collegiality and joint participation * * *. You’re asking lawyers to do something
most of us are genetically incapable of doing and giving us unlimited numbers of pages in which to
doit.”

Writing point-counterpoint into Rule 56 as an opt-in is not wise. There is a risk that it would
become the automatic default. And the California experience shows it is a practice that should not
be encouraged. It was adopted by the legislature at the behest of plaintiffs’ trial lawyers, and
although it has boomeranged legislative change is not likely.
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(©)(2): ADD SUR-REPLIES

08-CV-046, Center for Constitutional Litigation (American Association for Justice), John Vail, Esq.:
“Of special help with motions filed early in a case would be explicitly to permit sur-replies where
the reply supporting summary judgment contains any factual matter beyond the scope of the
response.”

08-CV-048, Stephen Z. Chertkof, Esq.: “Provide a right of sur-reply for the non-moving party so
that the party with the burden of proof at trial is fully heard, rather than giving the moving party the
first and last word and a disproportionate ability to frame the issues.”

08-CV-075, Mark Hammons, Esq.: Present practice allows a nonmovant to respond to new fact
materials or new legal argument offered in a movant’s reply. This opportunity is essential; compare
present Rule 56(c), which allows a nonmovant to serve opposing affidavits before the hearing day.
The rule should provide that the movant’s reply may not contain new evidentiary materials or new
legal arguments, but also provide that if the reply violates this restriction the court must either
exclude the new materials and arguments or allow the nonmovant to respond.

08-CV-109, Ellen J. Messing, Esg., for Seven Massachusetts Lawyers: As summarized with the
point-counterpoint comments — movants commonly raise new and central points that require a sur-

reply.

08-CV-143, Stefano G. Moscato, Esqg., for National Employment Lawyers Assn.: Sur-replies should
be permitted, but both reply and sur-reply should be confined to responding to materials in the
opposing submission. “NELA members have complained that they have been ‘sandbagged’ by
primary brief which had provided abbreviated or unclear statements of facts or arguments, tactically
written to prevent cogent or complete responses, with the Reply Brief clarifying or even adding
arguments and providing additional authorities in support of those arguments.”

08-CV-150, Elizabeth J. Cabraser, Esq., for Public Justice: The plaintiff has the burden at trial, but
the proposed structure gives a moving defendant the first shot and last shot. “A surreply
opportunity, at the least, should be permitted, in this duel of ‘facts,” to give each side the same
number of shots.”

08-CV-156, Brian P. Sanford, Esq.: “To more closely simulate the burden of proof at trial, the court
should allow the party with the burden of proof a sur-reply to a motion for summary judgment.”
Often the motion relies on cross-examination of the plaintiff at deposition. “The plaintiff is not
allowed to present his or her direct testimony until after defendant’s selection of plaintiff’s cross-
examination and the plaintiff is chastised if gaps are filled, and punished if there is any change in
testimony.”

08-CV-157, Margaret A. Harris, Esq.: A sur-reply should be added as a new (b)(4).
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08-CV-179, Robert J. Wiley, Esq.: Plaintiffs usually go first at trial. In employment cases usually
the defendant goes first on summary judgment. Plaintiffs should be allowed to surreply.

08-CV-183, Professor Eric Schnapper: The comment is supported by a lengthy paper. The paper
develops a theme heard in may comments: often the movant adduces its most important evidence
in supporting the reply. The sequence is a motion that ignores some or all of the evidence the
nonmovant will rely on; a response that adduces the nonmovant’s evidence; and a reply that spells
out the defects the movant relies on to undermine the probativeness of the nonmovant’s evidence.
The nonmovant must have an opportunity to reply — Rule 56(b) should be modified to allow a
fourth filing.

Brian Sanford, Esq., Jan. 14, 27 at 30-31: A defendant’s motion for summary judgment “turns trial
practice on its head.” The defendant frames the issues, the plaintiff gets one chance to respond, and
then the defendant has the last word. The Eastern District of Texas local rules provide an automatic
sur-reply. This should be generally available.

08-CV-191, James C. Sturdevant for National Assn. of Consumer Advocates: The point-
counterpoint procedure gives the movant — usually the defendant — the first and last word. But the
plaintiff has the burden of proof. “[T]he plaintiff should always have the last word as s/he does at
trial.”

Steve Chertkof, Esq., Nov. 17, 34, 51: There should be a right of sur-reply. And oral hearings.

Hon. David F. Hamilton, Feb. 2, 22, 36: The majority of the court in the Southern District of Indiana
believe there should be a right to surreply. “[W]e see all the time * * * reply briefs from moving
parties that either raise new evidence or object to admissibility for the first time of a non-moving
party’s efforts. And it just seems to me basic fairness the non-moving party has to have an
opportunity to respond to those. We keep it short. We keep it limited with a short time frame.” And
this makes it easier to avoid arguments after anonmovant who failed to surreply loses on the motion.

Elizabeth J. Cabraser, Esq., Feb. 2, 107, 114: If point-counterpoint is adopted, it should include a
surreply brief “to make sure that there is no injustice and that evidence is not left out.” But the need
for yet another brief is a good sign that point-counterpoint is not a good idea.

Stefano G. Moscato, for National Employment Lawyers Assn., Feb. 2, 117, 132-133, 135-136:
Employment plaintiffs are “over and over * * * sandbagged by briefs that are providing abbreviated
and unclear statements * * * essentially tactically being written to prevent a cogent response and
then waiting for a reply brief * * *.” Our members complain that they are not allowed to surreply.
It would work to limit the surreply to new evidence provided in a reply, any new material.

(©)(3): ACCEPT FOR MOTION ONLY

08-CV-048, Stephen Z. Chertkof, Esq.: Rule 56(g), permitting a court to establish a fact as not
genuinely in dispute is in irreconcilable tension with proposed Rule 56(c)(3), permitting acceptance
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of a fact for purposes of the motion only. No one will be willing to accept a fact for purposes of the
motion only.

08-CV-071, Hon. Paul J. Kelly, Jr.: Allowing a party to accept a fact only for purposes of summary
judgment may make the summary judgment process more efficient, but it will have two undesirable
effects. Cautious counsel will accept only for purposes of the motion, while accepting facts
generally would make trial more efficient. And accepting facts only for purposes of the motion will
reduce the effectiveness of proposed Rule 56(g) — a general acceptance would enable the court to
find a fact not genuinely in dispute, while an acceptance for purposes of the motion only defeats this
prospect.

08-CV-161, Federal Magistrate Judges Assn.: Allowing a party to accept or dispute a fact either
generally or for purposes of the motion only is beneficial.

08-CV-174, Federal Bar Council, by Robert J. Giuffra, Jr., Esq.: To protect against trapping a party
who accepts for purposes of the motion only, Rule 56(g) should be revised to provide that the court
may not “state” a fact if a party accepted it for purposes of the motion only.

08-CV-175: Hon. Marcia S. Krieger: Rule 56 should provide for a joint stipulation of facts and a
joint request for a legal determination. “I often offer this when the dispute is limited to an
application of the law — ERISA, declaratory judgment/insurance coverage, contract interpretation
cases, agency appeals.” The parties simultaneously file opening briefs, and simultaneously file reply
briefs.

08-CV-176, State Bar of California, Committee on Administration of Justice: The Committee Note
states that acceptance for purposes of the motion only does not provide a basis for an order under
Rule 56(g), but this relationship is not clear from the rule text. Rule 56(g) should be revised “to
make it clear that a conditional acceptance under subdivision (c)(3) cannot provide the basis for an
order under subdivision (g).”

Sharon J. Arkin, Esq., Feb. 2, 94, 104-105: At times | have said that a fact is not disputed for
purposes of the summary-judgment motion, and then it has “been turned around and I’ve been
attacked at trial saying | stipulated to the facts.” The rule should be that a fact is undisputed for
purposes of the motion only unless the party otherwise indicates that it is accepted for general
purposes.

(C)(4): SUPPORTING MOTION AND RESPONSE

08-CV-037, Professor Adam Steinman: Proposed (c)(4)(A)(ii) allows a movant to show “that an
adverse party cannot produce admissible evidence to support the fact.” (1) This language can be
misread in ways that, contrary to the Committee’s intent, will change the moving burden. A party
who bears the trial burden of production should not be able to prevail simply by showing that the
nonmovant does not have evidence; the movant must show that it can carry its trial burden to the
point of shifting the trial burden of production to the nonmovant. This part of the proposal is
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intended to apply only to a motion by a party who does not have the trial burden of production; it
should say so expressly. (Proposed rule language is included.) (2) A second shortcoming is that the
proposed language may imply that the movant need not cite to any materials in the record. The
Celotex opinion is clear that the movant always has the initial responsibility of identifying the
materials that show there is no genuine dispute. (Again, proposed corrective language is included.)

08-CV-046, Center for Constitutional Litigation (American Association for Justice), John Vail, Esq.:
Even after stating that material is not admissible, the response or reply must refute the fact as if the
supporting material were admissible, lest summary judgment be granted. In fairness, there should
be a ruling on admissibility before having to respond on the merits. (And it is asked whether the
challenge must be stated in the brief, impairing the best use of limited pages.)

08-CV-183, Professor Eric Schnapper: The paper supporting this comment includes a draft of Rule
56 provisions, including detailed provisions for Celotex no-evidence motions. The starting point
is that “the moving party demonstrates that at trial the non-moving party [who has the burden of
proof] will not have legally sufficient evidence on the basis of which a reasonable jury could find
for the non-moving party.” The motion must “(a) state with particularity the fact or facts regarding
which the moving party asserts that the non-moving party will lack sufficient evidence at trial, (b)
set forth the discovery undertaken by the moving party to identify the evidence regarding such facts
which the non-moving party would have at trial, (c) set forth why the non-moving party bears the
burden of proof regarding the fact or facts in question, and (d) be accompanied by an affidavit and/or
documents reflecting any information in the possession of the moving party with regard to those fact
or facts, including information that might lead to the identification of relevant admissible evidence.
If the moving party has no such information, it shall so state in a sworn affidavit.” (Note that (d)
would go part way back to the “heartburn” aspect of the initial disclosure rule in force from 1993
to 2000.)

08-CV-161, Federal Magistrate Judges Assn.: Expresses confusion as to the intended meaning of
(©)(4)(A)(ii), and recommends that it be revised to be clearer.

(©)(4)(B): MATERIALS NOT CITED

08-CV-152, Jeffrey J. Greenbaum, Esq. (joined by 26 officers and members of ABA Section of
Litigation, writing for themselves): A one-way notice provision makes little sense. “Notice to the
parties should be required if the court goes beyond the material cited, whether doing so to grant or
to deny summary judgment.”

Jeffrey J. Greenbaum, Esq., Feb. 2, 221, 224-235, 239-242: (This testimony reflects the views of
officers and members of the council of the ABA Litigation Section, but is not ABA policy.) Notice
should be required when the judge relies on record materials not cited by the parties, whether the
judge relies on them to grant or to deny the motion.
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(©)(5): STATE CITED MATERIAL NOT ADMISSIBLE

08-CV-037, Professor Adam Steinman: Summary-judgment materials need not themselves be in a
formadmissible at trial — an affidavit or declaration ordinarily is inadmissible hearsay, but suffices.
Courts now divide on the use of material that is not in a form admissible at trial, but that can be
reduced to a form admissible at trial — an affidavit that recounts the hearsay statements of a
different witness is surely relevant if the proponent “indicates an intent to call at trial the individual
who made the out-of-court statement.” The cure is to eliminate (c)(5) “[b]ecause the use of trial
admissibility standards at the summary judgment phase is an open question under the current version
of Rule 56 * * *.”

08-CV-098, E.D.N.Y. Committee on Civil Litigation: The language should be changed to parallel
subdivision (c)(6): “ * * * may state that the material cited to support or dispute the fact s would
not be admissible in evidence.” This would make it clear that evidentiary determinations at the Rule
56 stage would be made “in anticipation of whether a foundation for admissibility will be available
for the evidence at trial.”

08-CV-131, Gregory K. Arenson, Esq., for New York State Bar Assn. Commercial & Federal
Litigation Section: Most courts agree that material may be considered so long as it can be reduced
to an admissible form at trial. (c)(5) should be amended to allow a statement that material “could
not be reduced to a form admissible in evidence at trial.”

08-CV-134, Prof. Bradley Scott Shannon: The rule should say explicitly that the court must not
consider inadmissible materials, assuming proper objection is made.

08-CV-152, Jeffrey J. Greenbaum, Esq. (joined by 26 officers and members of ABA Section of
Litigation, writing for themselves): A clear mechanism to challenge admissibility is useful. But
there should be meaningful notice of the basis for the challenge. The rule should include: “together
with a concise citation to or identification of the basis for the challenge.”

08-CV-162, Federal Practice Comm., Dayton Bar Assn.: Approves allowing an objection to
admissibility without filing a separate motion to strike.

08-CV-174, Federal Bar Council, by Robert J. Giuffra, Jr., Esqg.: To parallel (¢c)(6), and to clarify that
rulings on admissibility anticipate whether a foundation for admissibility will be available for the
proffered evidence at trial, this should be revised: “A response or reply to a statement of fact may
state that the material cited by the adverse party to support or dispute the fact would not be
admissible in evidence.”

Rule 56(d)

08-CV-008, Kenneth A. Lazarus, Esg. for American Medical Assn. and other medical associations:
When a party seeks time for additional discovery, “we believe that it would be helpful to require
some specification of the material facts that the opposing party expects to discover.”
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08-CV-055, Gregory P. Joseph, Esq.: “There is no convincing reason why 56(f) has to be
renumbered 56(d).” Future computer searches will be more complicated.

08-CV-082, Robert S. Mantell, Esqg.: Points to First Circuit cases said to refuse an alternative
response that both asserts the nonmovant has sufficient evidence to defeat summary judgment and
also requests an opportunity for further discovery. A nonmovant’s request for Rule 56(d) relief
should not be taken as a tacit admission that the nonmovant cannot defeat summary judgment
without the relief. Nor should a response on the merits waive the right to request Rule 56(d) relief.
This sentence should be added: “A nonmovant may seek relief under this provision while arguing
in the alternative that the nonmovant has produced sufficient evidence requiring denial of the
motion.”

08-CV-134, Prof. Bradley Scott Shannon: The nonmovant should allowed to show its reasons by
sworn testimony in open court, not merely affidavit or declaration. If the required showing is made,
the court should not deny the motion — the only appropriate accommodation is to defer
consideration. Nor is there any need to carry forward the provision for “any other appropriate order.
Finally, the three paragraphs should be separated by “and,” since the court may take more than one
of these measures.

08-CV-142, Hon. David F. Hamilton: Some comments suggest a nonmovant should be permitted
to respond in the alternative — the motion should be denied, but if the court is inclined to grant it
I would have more time for discovery. “[I]f an alternative response is a permissible response, * *
* | expect it will become the standard response.” A decision to grant summary judgment will
become an advisory opinion — more time is allowed for discovery, the parties brief the motion
anew, and the court will issue a second and real decision. “Please — make clear that this is not a
permissible response.”

08-CV-157, Margaret A. Harris, Esg.: This provision, as present Rule 56(f), presents the problem
that a nonmovant does not have a clear mechanism to obtain a ruling on the motion for more time
before having to file a response to the Rule 56 motion. “And when there is a response on file, lower
courts often see that as sufficient and thus deny the 56(f) motion — leaving the non-movant with
a less-than otherwise available record should summary judgment be granted.”

08-CV-183, Professor Eric Schnapper: Present practice is clearly unsatisfactory. Things work well
if a sensible order is imposed by a scheduling order. Otherwise the movant controls timing. There
is every incentive to move before potentially inculpatory evidence has been discovered — and often
the movant is the one who knows this. “Summary judgment thus operates as sort of a retroactive
discovery cutoff * * *. The filing of a summary judgment motion summarily ends the record
building process.” With only a short time to respond, the nonmovant is usually unable to do more
than summarize the information it has in hand. “[T]he key weapon for preventing the disclosure of
adverse information is delay * * *. A moving party’s control over the timing of summary judgment
can be outcome determinative if it is used to stop the clock before the process has run its course.”
The nonmovant ordinarily must respond at the same time as it litigates its request for additional time.
“Such a system would be inconceivable in the process of creating a trial record. No court would
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permit a litigant to control the trial date and keep it secret from the opposing party until a few weeks
before trial.” Even making a Rule 56(f) request is discouraged by the need to divert precious time
from preparing a response to the motion. Some lawyers may be discouraged by the fear that even
asking for more time is inconsistent with the position that the nonmovant does have sufficient
evidence. A number of courts, moreover, address Rule 56(f) requests by asking whether the
nonmovant has been sufficiently vigorous in pursuing discovery — that is inconsistent with the
safeguards built into the procedures for imposing discovery sanctions. “At best the Rule 56(f)
process confers on the district judge discretion to cut off the record-building process.” That is
fundamentally different from the process at trial. And at worst, the system “creates significant
institutional pressures on the judge to proceed to decide the summary judgment motion on the merits
(at the time of the moving party’s choosing), as it would any other motion, rather than start the
process over again.” (This is followed by a longer plea for scheduling orders that establish “a
structure more similar to the predictable and equitable record building process that precedes a JML
motion.”) The supporting paper includes a draft rule provision: “within 30 days after the filing of
a motion for summary judgment, the non-moving party shall either file a response to that motion,
or submit a request under Rule 56(f) or otherwise for additional time for investigation of discovery.
If such a request is made, a response to the motion itself shall be filed within the period determined
by the court.”

Rule 56(e)
DEFECTIVE MOTIONS

08-CV-016, Joseph D. Garrison, Esq.: Proposes the rule should include a motion to strike an abusive
submission. The motion would toll the time to respond. The problem is one encountered in
representing plaintiffs in individual employment actions. It is illustrated by cases in which
defendants submitted far too many allegedly material facts — the numbers encountered in his own
practice have ranged from 92 through 107, 237 (a case involving 8 individual plaintiffs), 246, and
292. References were made to the record for each fact, “sometimes correctly, sometimes not.” The
work of responding entails substantial costs to the clients. A motion to strike an abusive submission
will, to be sure, lead to collateral litigation in the short term. But once defense firms learn the lesson,
they will conform to sensible practices. Other sanctions are not needed — it is enough that the
lawyer who presents an abusive motion “would have to confront the client with the need to do it
over.”

08-CV-123, Hon. Barbara B. Crabb: The only reason for considering a fact undisputed is for
purposes of deciding the motion. (2) and (3) should be combined “so that it is clear that the court
will not only consider the fact undisputed but may proceed to grant summary judgment for the
movant on the basis of that undisputed fact and others.” (It is not clear whether this assumes that
the court will always consider the fact undisputed.)

08-CV-176, State Bar of California, Committee on Administration of Justice: “[S]upports the
proposed amendments, for the reasons stated in the Advisory Committee report.”
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Rule 56(f)
NOTICE

08-CV-123, Hon. Barbara B. Crabb: What kind of notice is contemplated? Would a local rule or
procedure saying the court can do these things suffice? “Or would it be necessary to pause between
deciding the motion and making it public to give specific notice to the litigants * * *? Does notice
have to come from the court and does it have to be anything more than the losing party’s being ‘on
notice that she had to come forward with all her evidence?’ Celotex Corp. v. Catrett, 477 U.S. 317,
326 (1986).”

(F)(1): GRANT FOR NONMOVANT

08-CV-121, Phil R. Richards, Esq.: (It is unclear whether this comment is submitted for the
American College of Trial Lawyers.) “[T]he rule should provide that a court ‘should’ grant
summary judgment for either party in the event that the motion and briefs show that they are entitled
to it, either globally or on any specific issue, regardless of whether they are the movant or the
respondent.”

08-CV-175, Hon. Marcia S. Krieger: It is unwise to require notice before granting summary
judgment for the nonmovant. The movant takes that risk.

(F)(2): GRANT OR DENY ON GROUNDS NOT IN MOTION

08-CV-161, Federal Magistrate Judges Assn.: This provision requires notice and opportunity to
respond before either grant or denial on grounds not raised by the motion. Proposed (c)(4)(B)
requires notice before granting on materials not cited, but not before denying on materials not cited.
The distinction is so subtle that it will give rise to arguments. “[T]hese two subsections should be
consistent.”

(F)(3): CONSIDER ON COURT’S OWN

08-CV-046, Center for Constitutional Litigation (American Association for Justice), John Vail, Esq.:
Codifying the practice that allows a court to initiate summary judgment without a party’s motion
“would add greatly to whatever cost and delay the parties judged they could handle before the court
intervened.” The parties may understand the facts far better than the court, and understand that the
case is not appropriate for summary judgment.

08-CV-133, Sharon J. Arkin, Esqg.: “One of the most frightening changes proposed is to permit
judges to initiate summary judgment proceedings sua sponte.” “Because the parties know their case
best, it is for them to determine whether a summary judgment motion is appropriate.”

08-CV-134, Prof. Bradley Scott Shannon: The court should not be permitted to grant summary
judgment sua sponte. It suffices to invite a motion. All of subdivision (f) should be deleted.




FEDERAL RULES OF CIVIL PROCEDURE 135

08-CV-183, Professor Eric Schnapper: The supporting paper, but not the formal comment, expresses
concerns that seem to reflect the risk of overlooking information not called to the court’s attention
because the motion did not present the issues the court addresses. The problem seems to be lack of
notice and opportunity to respond, something proposed Rule 56(f) does require.

Rule 56(g)

08-CV-048, Stephen Z. Chertkof, Esqg.: Rule 56(g), permitting a court to establish a fact as not
genuinely in dispute is in irreconcilable tension with proposed Rule 56(c)(3), permitting acceptance
of a fact for purposes of the motion only. No one will be willing to accept a fact for purposes of the
motion only.

08-CV-123, Hon. Barbara B. Crabb: “[W]hat does the committee contemplate would be the
relationship between facts treated as “established in the case’ and (c)(3), which talks of accepting
or disputing a fact either generally or for purposes of the motion only”?

08-CV-134, Prof. Bradley Scott Shannon: “Must” should be used to describe the court’s obligation.
“[1]f the rule provides for the possibility of partial summary judgment, the court should be obligated
to grant partial summary judgment whenever appropriate.” And the rule should refer to the “action,”
not the “case.”

08-CV-176, State Bar of California, Committee on Administration of Justice: (1) (g) seems properly
limited to facts, not issues, claims, or defenses. If so, the title “Partial Grant of Motion” may be
misleading — “Order Establishing Material Fact” would be better. (2) “inetutingan—item—of
tamages-orother+etef” could be read to refer to something other than facts; these words should be
deleted. (3) The Committee Note refers to “facts and-tsstes”; the reference to issues should be
deleted.

Rule 56(h)

08-CV-008, Kenneth A. Lazarus, Esg. for American Medical Assn. and other medical associations:
“We would like to see some further explication of ‘expenses’ in the Rule or Committee Note and
support the shifting of all out-of-pocket costs, where relevant, including printing fees, deposition
expenses, travel and subsistence expenses, fees for experts, etc.”

08-CV-039, Professor Alan B. Morrison: Generally does not favor sanction motions. But if they are
to be made, the problem is not bad-faith affidavits or declarations. “If there is a problem, it is that
a motion for summary judgment is made (or in some cases an opposition filed) solely for purposes
of delay, especially when made by defendants who have every incentive to delay. | would change
‘affidavit or declaration’ to “motion or response.”” The focus would be on the entire motion or
response, not one part.

08-CV-040, Theodore B. Van ltallie, Jr., Esq.: Writing as Associate General Counsel in charge of
global litigation for Johnson & Johnson, urges “a reasonable fee-shifting rule” to tax the losing party
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when “summary judgment is defeated or deferred based on an assertion that can be said to be
objectively unreasonable.”

08-CV-045, Debra Tedeschi Herron, Esg.: Rule 56 should “provide for a reasonable cost allocation
when materials are submitted without reasonable justification, in place of the current ‘bad faith’
standard.”

08-CV-050, Stephen G. Morrison, Esq.: “[T]he Committee should adopt an objective tool in the
form of an allocation of expenses triggered by a party’s submission of materials without reasonable
justification.”

08-CV-055, Gregory P. Joseph, Esg.: By saying that the court “may” order sanctions if satisfied that
an affidavit is submitted in bad faith or solely for delay, the rule “appears to contemplate that some
bad faith or dilatory affidavits may be permissible.” “It is time to accept that Rule 56(h) is a relic.
The area is covered by Rule 11 and multiple other sanctions powers. | would just retire it.”

08-CV-061, Lawyers for Civil Justice and U.S. Chamber Institute for Legal Reform: The statement
of undisputed facts procedure of proposed Rule 56(c) may allow a case to survive too long through
extensive discovery and motion practice. There may be “frivolous motions” by any party. A
nonmovant may insist on discovery to search for facts that do not exist or are immaterial. An
indisputable fact may be contested without support. “[A] party that is in a position to know the
undisputed facts” but demands additional discovery should bear the costs imposed on the movant.
A party who disputes facts without reasonable justification should bear the costs. It is a mistake to
rely on subjective intent, as do the limited provisions of present Rule 56(g) and proposed Rule 56(h).
The rule should provide that reasonable expenses, including attorney fees, may be awarded if “a
motion, response, reply, affidavit or declaration under this rule is submitted without reasonable
justification.”

08-CV-110, G. Edward Pickle, Esq.: Sanctions should be imposed for “non-responsive arguments
and obfuscation.”

08-CV-124, Wayne B. Mason, Esq. for Federation of Defense & Corporate Counsel: “Courts are
often disinclined to make a finding of bad faith based on a subjective intent.” The rule should
provide for “cost shifting when summary judgment papers are submitted without reasonable
justification.” Rule 11 provides sufficient basis for sanctions.

08-CV-127, Michael R. Nelson, Esg.: Sanctions should be expanded beyond bad-faith affidavits and
declarations, authorizing the court to order payment of reasonable expenses, including attorney fees,
if amotion, response, reply, or affidavit or declaration is submitted without reasonable justification.

08-CV-134, Prof. Bradley Scott Shannon: This provision “is pathetic, and an embarrassment to the
profession.” There is no need to set out in the rule the obvious proposition that sanctions can be
imposed for making an affidavit for improper reasons.
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08-CV-162, Federal Practice Comm., Dayton Bar Assn.: Approves recognizing current practice
treating sanctions as a matter of discretion.

08-CV-167, Michael T. Lucey, Esqg., for Federation of Defense & Corporate Counsel: “We favor
a cost shifting when summary judgment papers are submitted without reasonable justification.” The
allocation should be “objective, reasonable and discretionary.” But Rule 11 should remain as the
source of sanctions.

Theodore Van ltallie, Esq., Nov. 17, 105, 111-112: There should be an appropriate cost-shifting
standard both for inappropriately made motions and for oppositions that are objectively
unreasonable. Cost-shifting will lead to greater care in deciding whether to make the motion and
in how to oppose it.

Stephen G. Morrison, Esg., Nov. 17, 120, 126-127: Rule 56(h) should be modified to include an
objective standard for cost shifting. This would not be a punitive rule, not a bad-faith rule, not a
subjective standard, but cost-shifting when motion or response is made “without reasonable
justification.” “As you know, Rule 56(g), nobody ever finds bad faith on the part of the lawyers,
and so it’s an ineffective rule.”

Debra Tedeschi Herron, Esg., Nov. 17, 141, 142-143: An objective reasonableness test should be
adopted, providing consequences for over-long statements of undisputed facts or similar responses.
That will make the point-counterpoint procedure effective.

Latha Raghavan, Esq., Nov. 17, 143, 145: If there is any lingering doubt about point-counterpoint
procedure for fear of over-long statements or responses, “you may want to look at your sanction
section,” rewording it so “attorneys understand that the only things that should be put in the material
statement of facts are things that will lead to the ultimate result and nothing else.”

Alfred W. Cortese, Jr., Esq., for Lawyers for Civil Justice, Nov. 17, 153, 161-162: Members are
divided, but on balance “we think the system would benefit by having a reasonable cost allocation
mechanism that would discipline adherence to these new rules and also the filing of motions.” There
is a fear that only “target defendants” would incur these orders for making objectively unreasonable
motions, but the risk is worth it to achieve a discipline that encourages adherence to the rules,
“particularly when we see many instances in which there are frivolous responses to motions, as well
as in some instances frivolous motions * * *.”

Wayne Mason, Esq., for Federation of Defense & Corporate Counsel, Jan. 14, 60, 75-76: Cost-
shifting is the best way to deal with the lawyer who files an unreasonably long statement of
undisputed facts. This is not as a sanction — Rule 11 suffices for that. It compensates the other
party if a motion or response is inappropriate.

G. Edward Pickle, Esq., Jan. 14, 104, 112: There should be a cost allocation mechanism for abuse
of the system.
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Staged Discovery

08-CV-008, Kenneth A. Lazarus, Esg. for American Medical Assn. and other medical associations:
Rules 16 and 26 on scheduling orders, scheduling conferences, and pre-discovery conferences
should be amended to direct the parties to at least consider the possibility of phased discovery,
directing attention first to the “real frailties” in the case that may lead to disposition by summary
judgment.

Style

08-CV-056, Hon Frank H. Easterbrook: “as to” is misused in draft 56(a). Make it: “no genuine
dispute as-te about any material fact.”

Other

08-CV-057, R. Matthew Cairns, Esq.: Not only should summary judgment be made mandatory by
adopting “must” in the standard. “Must” “should also extend to state court claims that have been
joined in the federal action, rather than having those claims remanded to the state court should the
federal claims be dismissed * * *.”







MEMORANDUM

To: The Advisory Committee on Rules of Civil Procedure

From: The Advisory Committee on Rules of Bankruptcy Procedure
Re: Discharge in Bankruptcy in Fed. R. Civ. P. 8(c)

Date: March 27, 2009

In December 2005, the Advisory Committee on Rules of Civil Procedure recom-
mended for publication a proposal to remove “discharge in bankruptcy” from the list of
affirmative defenses in Fed. R. Civ. P. 8(c). The recommendation was published in
August 2007, and the Department of Justice submitted the only comment opposing the
proposed rule change. In connection with further consideration of questions raised by
the DQJ, the Civil Rules Committee asked for a recommendation from the Advisory
Committee on Bankruptcy Rules. At its March 26, 2009 meeting, the Bankruptcy Com-
mittee considered the issue, aided by a memorandum (dated March 4, 2009) from the
DOQJ, detailing its arguments against the proposed change to Rule 8(c). After a full dis-
cussion of the matter, the Bankruptcy Committee determined to recommend adoption
of the proposed change. This memorandum sets out the basis for the Bankruptcy

Committee’s recommendation and responds to the arguments made by the DO]J.

A. The central issue: whether discharge in bankruptcy is a waivable defense
Rule 8(c) sets out a list of affirmative defenses that “a party must affirmatively

state.” The rule “require[s] the defendant to plead any of the listed affirmative defenses



that it wishes to raise or risk waiving them.” 5 Charles Alan Wright & Arthur R. Miller,
Federal Practice and Procedure § 1270 (3d ed. 2008). Among the listed defenses subject
to waiver if not affirmatively stated is “discharge in bankruptcy.” The proposal to
eliminate this defense from Rule 8(c) is based on § 524(a) of the Bankruptcy Code (Title
11, U.S.C.) which provides as follows:

(a) A discharge in a case under this title —

(1) voids any judgment at any time obtained, to the extent that such

judgment is a determination of the personal liability of the debtor with re-

spect to any debt discharged under section 727, 944, 1141, 1228, or 1328 of

this title, whether or not discharge of such debt is waived;

(2) operates as an injunction against the commencement or con-

tinuation of an action, the employment of process, or an act, to collect, re-

cover or offset any such debt as a personal liability of the debtor, whether

or not discharge of such debt is waived . . ..

In proposing the change to Rule 8(c), the Civil Rules Committee determined that
§ 524(a) prevents the bankruptcy discharge of a particular debt from being waived and
voids any judgment obtained on a discharged debt, despite a procedural default by the
debtor. The DOJ has responded with arguments raising issues of statutory construction
and policy, contending that § 524(a) is consistent with the Rule 8(c) requirement that a
party plead discharge as an affirmative defense.

As discussed below, the DOJ’s statutory construction arguments conflict with the

language and history of § 524(a) and are unsupported by any case law. Moreover, con-

trary to the DOJ’s policy arguments, eliminating “discharge in bankruptcy” from Rule



8(c) will not creat procedural difficulties, but rather correct what is now a misleading

provision.

B. The language of § 524(a)

The DOJ makes three arguments in support of its position that § 524(a) allows a
waiver of discharge by failure to assert the discharge as an affirmative defense. Two
appear on page 6 of its memorandum:

[1] New Code § 524(a)(1) . . . provides that a discharge “voids any judg-

ment at any time obtained, to the extent that such judgment” is for a dis-

charged debt. [I]t uses the present tense verb “voids.” Under the plain

language rule of statutory construction, the present tense verb suggests

that the “at any time obtained” language is referring to judgments entered

either pre- or post-petition but prior to the discharge and not to future

judgments.

[2] At the same time, the injunctive provision in § 524(a)(2) proscribes the

continuation of a pre-discharge suit on a debt [only] if the debt was clearly

discharged, and similarly forbids a new action unless the creditor had a

colorable claim to an exception.

The third argument is set out in footnote 3 on page 3: “The invalidation of waivers in
the final clause of § 524(a) . . . addresses contractual waivers, and not the failure of a
debtor to plead a discharge in a future lawsuit . . . .”

None of these arguments can be reconciled with the actual language of § 524(a).
First, the provision that a bankruptcy discharge “voids any judgment at any time ob-

tained” necessarily affects judgments obtained after discharge as well as before; other-

wise, instead of applying to judgments obtained “at any time,” the statute would refer



to judgments obtained “before the entry of discharge.” Similarly, the use of the present
tense “voids” simply reflects the continuing effect of the discharge: it both “voids”
judgments previously obtained and “voids” judgments obtained thereafter. The DOJ’s
suggestion that a future tense is somehow required has no basis in grammar.

Second, the suggestion that § 524(a) applies only to debts that are “clearly” dis-
charged, and not to debts subject to a “colorable claim” of nondischargeability, contra-
dicts the statutory language. No such limitation appears in the statute; if a debt is dis-
charged, it cannot be subject to an enforceable judgment. Nothing in the statute dictates
a different result depending on the degree to which a debt might be subject to nondis-
chargeability claims. Statutes should not be read to include unexpressed limitations.
See Felder v. Casey, 487 U.S. 131, 148 (1988) (noting the Court’s refusal to add exhaustion
requirements to civil rights legislation); Orient Mineral Co. v. Bank of China, 506 E.3d 980,
998 (10th Cir. 2007) (observing that the Supreme Court “has counseled against adding
extra-legislative requirements to statutory text”); cf. Gardenhire v. United States Internal
Revenue Serv. (In re Gardenhire ), 209 F.3d 1145, 1148 (9th Cir. 2000) (“Close adherence to
the text of the relevant statutory provisions and rules is especially appropriate in a
highly statutory area such as bankruptcy.”).

Finally, nothing in the statutory language suggests that the anti-waiver provi-
sions of § 524(a) apply to contractual waivers but not to waivers resulting from proce-

dural default. The term “waiver” plainly encompasses the bar resulting from a defen-



dant’s failure to plead an affirmative defense. See, e.g., Jakobsen v. Mass. Port Authority,
520 F.2d 810, 813 (1st Cir. 1975) (“The ordinary consequence of failing to plead an af-
firmative defense is its forced waiver . ...”). In providing that the debtor may not
waive discharge, § 524(a) draws no distinction between contractual and procedural
waivers, and again, it is improper to engraft limitations on a statute’s general provi-
sions. However, even if the DOJ's argument on this point were correct, it would not
limit the principal effect of § 524(a), which is to void any judgment on a discharged
debt.

Thus, none of the DOJ’s arguments effectively challenges the reading that the
Civil Rules Committee suggested in proposing the change to Rule 8(c): “A discharge
voids any judgment obtained on the discharged debt even if the debtor defaults or ap-
pears but fails to plead the discharge. . . . Section 524 has superseded the role of dis-

charge as an affirmative defense.”?

C. The legislative history of § 524(a)
Since the language of § 524(a) plainly provides that a discharge in bank-

ruptcy cannot be waived, there is no need to explore its legislative history. However, if

1 The DOJ does not argue that Rule 8(c) could somehow supersede § 524. That
argument would be foreclosed by the fact that the Bankruptcy Code was enacted after
the rule was in place. The more recent enactment, of course, is controlling. See Mitchell
v. Farcass, 112 F.3d 1483, 1489 (11th Cir. 1997) (holding that “a statute passed after the
effective date of a federal rule repeals the rule to the extent that it actually conflicts”
(quoting and adopting the holding of Jackson v. Stinnett, 102 F.3d 132, 135 (5th Cir.
1996))).



the arguments in the DOJ memorandum were sufficient to raise some question about
the meaning of § 524(a), its legislative history could properly be consulted. See Fla.
Power & Light Co v. Lorion, 470 U.S. 729, 737 (1985) (when a statute is ambiguous, the
court may seek guidance in the relevant legislative history): United States v. Yellin (In re
Weinstein), 272 F.3d 39, 48 (1st Cir. 2001) (where the Bankruptcy Code is ambiguous, the
courts look to “its historical context, its legislative history, and the underlying policies
that animate its provisions”).

The history of § 524(a) clearly demonstrates the nonwaivable character of dis-
charge under the Bankruptcy Code. That history unfolds in four steps:

1. Before 1937, courts interpreted the Bankruptcy Act of 1898 to provide that a
debtor’s discharge was indeed an affirmative defense. If a debtor did not raise a bank-
ruptcy discharge in response to a collection action brought after the discharge was
granted, the debtor waived that defense. See In re Evans, 289 B.R. 813, 826 (Bankr. E.D.
Va. 2002) (discussing practice under the Bankruptcy Act).

2. Consistent with then-existing bankruptcy law, Rule 8(c), as originally enacted
in 1937, made discharge in bankruptcy an affirmative defense. See Francis v. Humphrey,
25 E. Supp. 1, 3 (E.D. Ill. 1938) (setting out the original text of the rule). The substance of
the rule has not changed since.

3.1In 1970, Congress amended the Bankruptcy Act to include a new § 14f, making

the discharge in bankruptcy self-effectuating and so eliminating the need for its asser-



tion as an affirmative defense.2 The House Report accompanying the amendment made
this point emphatically:

[TThe major purpose of the proposed legislation is to effectuate, more fully,
the discharge in bankruptcy by rendering it less subject to abuse by har-
assing creditors. Under present law creditors are permitted to bring suit
in State courts after a discharge in bankruptcy has been granted and many
do so in the hope the debtor will not appear in that action, relying to his
detriment upon the discharge. Often the debtor in fact does not appear
because of such misplaced reliance, or an inability to retain an attorney
due to lack of funds, or because he was not properly served. As a result a
default judgment is taken against him and his wages or property may
again be subjected to garnishment or levy. All this results because the dis-
charge is an affirmative defense which, if not pleaded, is waived.

H.R. Rep. No. 91-1502, at 1-2 (1970), as reprinted in 1970 U.S.C.C.A.N. 4156, 4156.
4. With the adoption of the Bankruptcy Code in 1978, § 524(a) replaced former
§ 14f. New § 524(a) employed different terminology, but it did not contract the scope of

the § 14f discharge. To the contrary, the legislative history indicates that Congress in-

2 Former § 14f stated:
An order of discharge shall—

(1) declare that any judgment theretofore or thereafter obtained in any
other court is null and void as a determination of the personal liability of
the bankrupt with respect to any of the following: (a) debts not excepted
from the discharge under subdivision a of section 17 of this Act; (b) debts
discharged under paragraph (2) of subdivision c of section 17 of this Act;
and (c) debts determined to be discharged under paragraph (3) of subdivi-
sion c of section 17 of this Act; and

(2) enjoin all creditors whose debts are discharged from thereafter institut-
ing or continuing any action or employing any process to collect such
debts as personal liabilities of the bankrupt.

Bankruptcy Act of 1898, § 14f, codified at 11 U.S.C. § 362(f), enacted by Pub.L. 91-467, §
3, 84 Stat. 990, 991 (1970).



tended the Bankruptcy Code to expand the discharge, with an absolute prohibition
against enforcing any waiver of a particular debt:

Subsection (a) specifies that a discharge in a bankruptcy case voids any
judgment to the extent that it is a determination of the personal liability of
the debtor with respect to a prepetition debt, and operates as an injunction
against the commencement or continuation of an action . . . to collect . . .
any discharged debt as a personal liability of the debtor. . . whether or not
the debtor has waived discharge of the debt involved. The injunction is to
give complete effect to the discharge and to eliminate any doubt concern-
ing the effect of the discharge as a total prohibition on debt collection ef-
forts. This paragraph has been expanded over a comparable provision in
Bankruptcy Act § 14f to cover any act to collect . . . . The change is . . . in-
tended to insure that once a debt is discharged, the debtor will not be
pressured in any way to repay it. In effect the discharge extinguishes the
debt, and creditors may not attempt to avoid that. The language “whether
or not discharge of such debt is waived” is intended to prevent waiver of
discharge of a particular debt from defeating the purposes of this section.

H.R. Rep. No. 95-595, at 365-66 (1977), as reprinted in 1978 U.S.C.C.A.N. 5963, 6321-22;

S. Rep. No. 95-989, at 80 (1978), as reprinted in 1978 U.S.C.C.A.N. 5787, 5866.

D. Decisions interpreting § 524(a)
The DOJ has argued that the “considerable majority of courts have applied Rule
8(c).” (Memorandum at 2.) The meaning of this assertion is unclear. Although, as dis-
cussed below, a number of courts have enforced waivers of the bankruptcy discharge
under Rule 8(c), they have done so without considering whether § 524(a) required a dif-
ferent result. The decisions actually addressing the impact of § 524(a) have all held that
failure to assert a bankruptcy discharge as an affirmative defense does not result in a

waiver.



The leading case is Lone Star Sec. & Video, Inc. v. Gurrola (In re Gurrola), 328 B.R.
158, 170 (B.A.P. 9th Cir. 2005), which details the history of § 524(a) summarized above
and holds “that the defense of discharge in bankruptcy is now an absolute nonwaivable
defense.” Thus, the decision notes, “Since 1970, [discharge in bankruptcy] has not been
an affirmative defense.” Id. Gurrola has been cited with approval both in judicial opin-
ions and in secondary sources, most recently in In re Jones, 389 B.R. 146, 161-65 (Bankr.
D. Mont. 2008), and 4 Collier on Bankruptcy q 524.02 [2] at 524-15 & n.6A (Alan N.
Resnick & Henry J. Sommer eds., 15th ed. rev. 2008) (citing Gurrola in observing that
“Section 524(a)(1) is meant to operate automatically, with no need for the debtor to as-
sert the discharge to render the judgment void,” so that “a creditor cannot claim that the
voidness of the judgment was waived under a theory of estoppel when a debtor fails to
raise the discharge as a defense”).

Even before Gurrola, the impact of § 524(a) was widely recognized. See, for ex-
ample, Braun v. Champion Credit Union (In re Braun), 141 B.R. 133 (Bankr. N.D. Ohio
1992), aff’d and remanded, 152 B.R. 466 (N.D. Ohio 1993), which both rejected a waiver
argument based on the debtor’s failure to assert discharge as an affirmative defense and
imposed sanctions for the creditor’s pursuit of its action. Recently, the Sixth Circuit
cited Braun in holding that § 524(a) makes it unnecessary for a debtor to take any action
in response to a post-discharge collection suit. Hamilton v. Herr et al. (In re Hamilton), 540

E.3d 367, 373 (6th Cir. 2008) (stating that “a debtor need not raise his discharge in bank-



ruptcy as an affirmative defense, because thanks to § 524(a), such an affirmative defense
is unnecessary and has been since 1970” (internal quotations omitted)). Many other de-
cisions have reached the same conclusion.?

The decisions cited by the DOJ in no way contradict this interpretation of
§ 524(a). The first decision the DOJ cites is illustrative. Bauers v. Board of Regents of Univ.
of Wisconsin, 33 Fed. Appx. 812, 2002 WL 486062 (7th Cir. 2002), an unsigned, non-
precedential order, involved a debtor who brought suit against her former employer
and failed to assert her bankruptcy discharge in response to counterclaim by the em-
ployer. The Seventh Circuit did indeed affirm the district court’s ruling that the debtor
waived the defense of discharge in bankruptcy as a result, citing Rule 8(c). However, the

decision does not discuss or even mention § 524(a), and so does not support of the

3See, .., Rooz v. Kimmel (In re Kimmel), 378 B.R. 630, 638 (B.A.P. 9th Cir. 2007)
(holding that “the Chapter 7 discharge is absolute and, in light of the anti-waiver provi-
sions of § 524(a), does not admit of an equitable exception that would permit it to be
waived by postdischarge conduct”); Pavelich et al. v. MicCormick, Barstow, Sheppard,
Wayte & Carruth LLP (In re Pavelich), 229 B.R. 777, 781-82 (B.A.P. 9th Cir. 1999) (“The af-
firmative nature of the defense of discharge in bankruptcy . . . was effectively outlawed
in 1970. It became an absolute defense that relieved a discharged debtor from the need
to defend a subsequent action in state court.”); Gilberston v. PEI/Genesis, Inc., No. 06-
3341, 2007 WL 2710437, at *2 (Bankr. D. Or. Sept. 12, 2007) (“[A]s a matter of federal
bankruptcy law, debtor’s failure to raise the defense of discharge in the post-discharge
state court fraud action did not constitute a waiver of that defense.”); In re Bock, 297 B.R.
22, 332 (Bankr. W.D.N.C. 2002) (finding that the debtor did not waive her discharge by
failing to plead her bankruptcy discharge as an affirmative defense in a state court col-
lection action); Bishop v. Conley (In re Conley), Nos. 98-30339, 98-6363, 1999 WL 33490228,
at *8 (Bankr. D. Idaho Dec. 10, 1999) (holding that “a Debtor need not assert the dis-
charge injunction as an affirmative defense in order to later pursue the argument that
the judgment is void under § 524”).

10



DQJ’s position that § 524(a) allows waiver of discharge through non-assertion of an af-
firmative defense. The same is true of each of the decisions cited by the DO]J. None of
them offers any analysis of § 524(a); each simply applies Rule 8(c) without considering
the effect of § 524(a) on waiver of discharge.

It does not appear that any court has published an opinion construing § 524(a) in

the manner that the DOJ advocates.

E. Practical considerations

The proper interpretation of § 524(a)—voiding all judgments that contradict a
bankruptcy discharge and prohibiting waivers of the discharge—makes it clear that
Rule 8(c)’s inclusion of discharge in bankruptcy as an affirmative defense has been su-
perseded. But because the rule still includes the defense, a number of courts—as re-
flected in the decisions cited by the DOJ—have been misled into finding that debtors
have waived their bankruptcy discharges by failing to plead them affirmatively in sub-
sequent collection actions. The fact that the rule’s present form causes erroneous rul-
ings presents a powerful practical reason to adopt the change proposed by the Civil
Rules Committee.

The DOJ suggests that practical problems will arise if discharge in bankruptcy is
no longer listed in Rule 8(c). The simple answer is that changing the rule will not
change the law: whatever practical problems the non-waivable discharge creates will

exist whether or not the rule is changed. The only effect of changing the rule will be to

11



eliminate confusion by making the rule consistent with § 524(a), which is in fact the
governing law.

Nevertheless, it is worth noting that § 524(a) does not cause significant difficul-
ties in practice. The problems mentioned by the DOJ arise either from the nondis-
chargeability of certain debts or from the failure of a debtor to give notice of the bank-
ruptcy filing to a creditor pursuing collection. The general response to the DO]J’s con-
cerns is that questions of dischargeability can usually be determined by a non-
bankruptcy court with no violation of the discharge injunction, and a creditor who in-
advertently takes action that violates the discharge, without knowledge of the bank-
ruptcy filing, will not be sanctioned for the violation.

The DQJ offers five scenarios to illustrate the effect of eliminating discharge in
bankruptcy from Rule 8(c). Since each involves post-discharge collection actions by
creditors, the simplest response is to lay out the three possibilities that exist in connec-
tion with any such action.

1. The creditor obtains a determination of dischargeability before pursuing a collection
action.

Section 524(a) only applies to actions to collect a discharged debt, not to actions
to determine whether a debt is excepted from discharge. Thus, a creditor may seek a
determination of dischargeability without violating the discharge injunction. Certain
types of debts—for fraud, breach of fiduciary duty, and willful and malicious injury, as

defined in § 523(a)(2),(4), and (6) of the Bankruptcy Code—can only be excepted from

12



discharge during the bankruptcy case itself. All other kinds of nondischargeability—for
student loans, domestic support obligations, and certain tax debts, among others—can
be determined by any court of competent jurisdiction. If a creditor raises the question
of dischargeability in an appropriate forum, and if the debtor defaults or if there is a rul-
ing on the merits that the debt is in fact excepted from discharge, the creditor may pro-
ceed with collection. Rule 8(c) has no application in this situation.

2. The creditor pursues collection activity without a prior determination of dischargeabil-
ity and the debtor never raises the discharge.

For several reasons, a creditor might pursue collection activity without first ob-
taining a ruling that the debt is excepted from the debtor’s discharge. The creditor may
not know the bankruptcy was filed; the creditor may be confident that the debt is in fact
excepted from discharge; or the creditor may simply hope that the debtor will not assert
the discharge. If the debtor knows that a particular debt is excepted from dischar-
ge—for example, a tax obligation that has previously been found to arise from a fraudu-
lent return or a student loan that the debtor can clearly pay without undue hardship—it
is unlikely that the debtor will raise the discharge in response to a collection action. Re-
gardless of the reason, if the creditor pursues collection and the debtor never raises the
discharge, the creditor will obviously be able to complete the proceeding with no appli-

cation of § 524(a) or Rule 8(c).
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3. The creditor pursues collection activity without a prior determination of dischargeabil-
ity and the debtor asserts the discharge.

The final possibility is that the creditor pursues a collection action after the
debtor’s bankruptcy, and the debtor does raise the discharge, either as an affirmative
defense at the beginning of the action or later, perhaps when the creditor seeks to en-
force a judgment in the collection action. It is in this situation that § 524(a) and Rule 8(c)
have their effect.

As discussed above, the effect of § 524(a)—like former § 14f—is that debtors can-
not waive discharge and that all judgments on discharged debts are void, eliminating
the possibility of debtors losing their discharge by failing to respond promptly to a col-
lection action. This imposes no substantial additional burden on creditors or the courts.
A debtor who has received a discharge in bankruptcy is unlikely to incur the expense
and inconvenience of contesting a collection action on the merits without raising the
discharge. Therefore, most collection judgments subject to collateral attack as violations
of a bankruptcy discharge will be default judgments. Addressing the question of dis-
chargeability of the debt after such a judgment will involve the same issues and impose
the same costs as if the question had been addressed before the judgment was entered.

On the other hand, the effect of current Rule 8(c) has been to cause some courts to
overlook § 524(a), allowing creditors to obtain judgments on potentially discharged
debts simply because the debtor did not plead the discharge affirmatively. In such

cases, Rule 8(c) may persuade the debtor—incorrectly—that there was in fact an effec-
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tive waiver. But if the debtor seeks to challenge the finding of waiver, there will be sub-
stantial additional costs for all of the parties, in post-judgment motions or appeals, be-
fore the question of dischargeability can be addressed on the merits. There are no le-
gitimate cost-savings as a result of retaining the misleading rule provision.

Finally, there is the question of sanctions. It would indeed be unfair to assess
sanctions for violation of the discharge injunction against a creditor who pursues a col-
lection action without knowing of the debtor’s bankruptcy or otherwise in good faith.
However, Rule 8(c) waivers are unnecessary to avoid this result. In ruling on debtors’
requests to enforce the discharge, courts have consistently declined to sanction creditors
acting in good faith. “[A]s long as a creditor has a good faith basis for believing that its
debt was excepted from discharge or . . . had no knowledge of any such discharge, the
creditor is not subject to sanctions for violating the discharge injunction when it pro-

ceeds in state court.” In re Everly, 346 B.R. 791, 797-98 (B.A.P. 8th Cir. 2006).

Conclusion
Discharge in bankruptcy is not a waivable affirmative defense. The inclusion of
the bankruptcy discharge in Rule 8(c) is incorrect as a matter of law and misleading in
practice. Accordingly, the Advisory Committee on Bankruptcy Rules recommends

adoption of the proposed amendment removing discharge in bankruptcy from Rule

8(c).
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U. S. Department of Justice

Civil Division
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April 16, 2009

MEMORANDUM

TO: Advisory Committee on Federal Rules of Civil Procedure
(Atn: Professor Edward Cooper, Reporter)

FROM: (W ichael F. Hertz
Acting Assistant Attomey General

SUBJECT:  Response to March 27, 2009 Recommendation of the Advisory
Committee on Bankruptcy Rules Procedure: Deletion of Discharge

in Banktuptcy as an Affirmative Defense in Civil Rule 8(c)

This responds to the March 27, 2009 recommendation of the Advisory Committee on
Bankruptcy Rules Procedure (“BRC Memo™) regarding the deletion of discharge in bankruptcy
from the list of affirmative defenses in Rule 8(c) of the Federal Rules of Civil Procedure.
Although we respectfully disagree with that recommendation, we appreciate the Bankruptcy Rules
Committee’s considering the Department’s concerns.

We continue to believe that the proposed change is ill-founded. We recognize that
§ 524(a) of the Bankruptcy Code voids a judgment with respect to a debt discharged under the
Code “whether or not discharge of such a debt is waived.” If the proposed change were limited to
post-discharge collection actions in which the application of the discharge could not reasonably be
disputed, we would not have much difficulty with the proposed change, and suggest below an
alternative amendment to Rule 8(c) that would limit rather than eliminate the applicability of the

. affirmative defense. But, given the remedies and even contempt sanctions available for violations

of the discharge injunction, we believe such clear-cut cases are rare — and, if a judgment was
entered in such a case, the judgment could be voided either under Rule 60(b) or by a proceeding in
the bankruptcy court precisely because it violated the discharge injunction in § 524(a)(2). If the
Comumittee rejects our more limited change and determines to eliminate the affirmative defense,
we renew our request that changes be made to the proposed Committee Note to avoid
inappropriate inferences that could encourage debtors to ignore post-discharge suits even in cases
in which a debt may qualify for an exception to discharge.

The proposed Rule 8(c) change would implicate not only situations in which the
application of the discharge is clear-cut, but also those in which it is unclear, due to the multiple



2

exceptions to discharge found in § 523(a) of the Bankruptcy Code.! Such debatable cases present
a question that can, and should, be resolved by the court entertaining the subsequent collection
action. Retaining discharge in bankruptcy as an affirmative defense assures, as a matter of
pleading, that the issue is promptly joined in such cases and then addressed by the court and, when
a judgment is entered, it is not subject to collateral attack. This promotes judiciat efficiency and
avoids opportunities for forurn shopping or delay.

Our principal concern is that the proposed amendment, or its accompanying Committee
Note, might be interpreted to suggest that debtors may ignore post-discharge complaints in non-
bankruptcy courts even when it is clear that the creditor has plausible grounds for an exception.
Or, worse, the change might be misconstrued to suggest that debtors may fully litigate the merits
of a debt without mentioning the discharge issue until after a judgment and the exhaustion of
appeals and then go to a bankruptcy court to undo years of litigation.

In this regard, our central thesis has always been and remains that, because § 524(2)(1) only
voids judgments respecting discharged debts, it remains necessary to ascertain whether a
non-bankruptcy court has jurisdiction to determine whether a debt was discharged and, if there is
JurlSdlCthﬂ discharge would logically be a justiciable defense subject to rules regarding
preclusmn In that regard, the BRC Memo cites several cases that stress legislative history to a
1970 amendment to the old discharge provision and observe that Congress in 1970 intended to
give bankruptcy courts exclusive jurisdiction over certain dischargeability determinations. But, in
1978, Congress not only changed the language of the discharge provision, but also explicitly made
bankruptcy jurisdiction “not exclustve” with respect to dischargeability determinations, and it
reiterated this in 1984 when the jurisdiction provisions were completely revamped. 28 U.S.C.
§ 1471(b) (1978 to 1984); 28 U.S.C. § 1334(b) (1984 to present). Accordingly, non-bankruptcy
courts have concurrent jurisdiction to determine whether exceptions to discharge apply to any
particular debt, as numetous cases since 1978 have held. Normally, if a court has jurisdiction to
determine a defense to judgment, the judgment operates as res judicata as to that defense whether
it was raised or not.

We acknowledge that some courts interpreting § 524 continue to opine, notwithstanding
" the 1978 enactment of “not exclusive” jurisdiction, that bankruptcy courts have exclusive
. jurisdiction over dischargeability determinations, but those decisions almost invariably involve the

! This is not to suggest that § 524(a)(1)’s provision voiding judgments for discharged debts
applies only to “clearly” discharged debts. Our point in this connection was only that §524(a)(2),
which separately enjoins post-discharge suits to collect a discharged debt, has widely been held not
to bar a suit if the creditor has a colorable claim that an exception to discharge applies.

2-The BRC Memo disagrees with our secondary argument that the present tense verb, “voids,” in
§ 524(a) suggests that the judgments voided are those existing when the discharge is entered (and
that the *“at any time obtained” language assures applicability to post-petition as well as prepetition
judgments, bearing in mind that years often elapse between a petition and a discharge). This
argument was peripheral to our main position that only judgments for “discharged” debts are
voided and non-bankruptcy courts have jurisdiction to determine whether a particular debt was
discharged or not.
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class of dischargeability determinations for which creditors (who have notice of the case) must file
a dischargeability complaint in the bankruptcy court during the bankruptcy case pursuant to

§ 523(c) — currently for debts described in § 523(2)(2), (4), and (6), which together generally
encompass debts involving misrepresentations, fraud, and intentional torts. Some cases explicitly
limit their holdings to state court judgments regarding these kinds of claims, while others are less
careful. A good example cited in the BRC Memo is In re Bock, 297 B.R. 22, 32 (Bankr.
W.D.N.C. 2002). In concluding that “the debtor did not waive her discharge by failing to plead
her bankruptcy discharge as an affirmative defense in a state court collection action,” Bock
acknowledged that the creditor had a good argument that the Rooker-Feldman doctrine required
giving preclusive effect to the state court judgment, but held that the state court lacked subject
matter jurisdiction to determine dischargeability only for the kinds of debts for which § 523(c) of
the Bankruptcy Code requires the filing of a timely complaint in the bankruptcy case by a creditor
having notice of the bankruptcy (which was true of the creditor in Bock). It therefore held that the
state court complaint both violated the discharge injunction provided in § 524(a)(2) and was void
under § 524(a)(1). See also Reinv. Providian Financial Corp., 270 F.3d 895, 904 & n.15 (9th Cir.
2001) (“[bJankruptcy courts and state courts have concurrent jurisdiction over all
nondischargeability actions except those brought under § 523(a)(2), (4), (6) and (1 5)”) Even
under pre-1978 law, before jurisdiction was made explicitly “not exclusive,” the Tenth Circuit had
held that Congress only meant exclusive jurisdiction to apply to those issues requiring a timely
complaint under old Bankruptcy Act § 17¢ — the analogue to current Code § 523(c). Gossv. Goss,
722 F.2d 599 (10th Cir, 1983). The Tenth Circuit therefore held that a state court judgment was
res judicata barring a claim of discharge where the basis for an exception was not one requiring a
complaint in the bankruptcy court.

. While we urge that Rule 8(c) remain unamended, we have alternatively proposed,
consistent with the reasoning in Bock, Rein, Goss, and similar cases, that discharge in bankruptcy
at least be retained as an affirmative defense with respect to the kinds of debts for which a state
court, or federal district court exercising non-bankruptcy jurisdiction, would undisputedly have
concurrent jurisdiction to determine the applicability of an exception to discharge — i.e., exceptions
to discharge listed in § 523(a) other than those listed in § 523(a)(2), (4), or (6), for which § 523(c)
requires a timely complaint to preserve the exception. In this regard, we expand somewhat upon

3 The BRC Memo (p. 9) and our March 4, 2009 Memorandum to the Bankruptcy Rules
Committee (pp. 2-4) both treat as a “leading case” on the side of eliminating the affirmative
defense the subsequent Ninth Circuit BAP decision, fn re Gurrola, 328 B.R. 158 (BAP %th Cir.
2005). It should be noted that Gurrola does not cite the Court of Appeals’ decision in Rein. As
we noted, Gurrola can be explained by reasoning less sweeping than it employed. It involved a
debt that was undisputedly discharged and the default judgment, although post-discharge, was
prémised upon a complaint and a default entry both filed in viclation of the automatic stay of 11
U.S.C. § 362. Accordingly, the post-discharge motion for default judgment plainly violated
§ 524(a)(2) and the resulting judgment was plainly void for that reason alone.
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our earlier, narrower, proposed amendment to Rule 8(c) by proposing to add the following
parenthetical:

(c)- Affirmative Defenses. -

(1) In General, In responding to a pleading, a party must
affirmatively state any avoidance or affirmative defense, including:
* ok k :

® discharge in bankruptcy (unless the action is enjoined by 11 U.S.C.

§ 524(a)}(2) or the party stating a claim for relief on a debt is precluded from
asserting an exception to discharge by a prior judgment of dischargeability
orby 11 U.S.C. § 523(c));

A Committee Note could clarify that this is not intended to preclude relief under Rule 60(b) even
as to other kinds of debis if the debtor reasonably believed that he or she was not required to
respond to the plea,ding."

If the Committee is not inclined to reject the proposed change or adopt our more tailored
version, we ask that, at a minimum, it modify its Committee Note in two respects.

First, the sentence, “The consequences of a discharge cannot be waived,” is a conclusion of
substantive law which is unnecessary, and perhaps even misleading, for purposes of explaining
the change. We do not believe that failing to raise a defense through litigation (or the failure to
appear and defend) is identical with “waiving” the defense, and thus prohibited by the final clause
in § 524(a)(1) of the Bankruptcy Code. For example, assume a creditor explicitly pleads that an
exception to discharge applies and the debtor defaults (or admits the allegation and then, after a
judgment is entered, changes his or her mind). If the anti-waiver language in § 524(a)(1) refers not
merely to agreements in which the discharge of a particular debt is affirmatively waived but also to
loss, through a tactical decision, procedural error or default in litigation, of the claim that the debt
was discharged, a debtor could collaterally attack in the bankruptcy court any judgment involving
a debt which arguably was discharged.s The Supreme Court has recognized the distinction

* Our March 4, 2009 memorandum to the Bankruptcy Rules Committee additionally suggested a
possible new provision in Rule 60(d) to the effect that the rule does not limit a bankruptcy court’s
power to “grant relief from the judgment under 11 U.S.C. § 105(a) if the judgment was obtained in
violation of 11 U.S.C. § 524(a).” It also suggested a possible amendment to Rule 55(c)’s
provision for relief from defaults to clarify that “Good cause may include that a defendant
reasonably believed that 11 U.S.C. § 524 made it unnecessary to respond to the complaint” and/or
to specify that “The court shall set aside a default if the complaint was filed or the default entered
in violation of 11 U.S.C. §§ 362 or 524.”

5 In that regard, anything short of actual litigation could arguably be characterized loosely as 2
kind of “waiver” of the discharge defense, including failure to comply with a pretrial order
requiring parties to file statements of all factual and legal issues to be tried. Indeed, some courts
have gone still further and stated — we submit incorrectly — that even if a state court explicitly
rules or: dischargeability, a bankruptcy court may second guess the ruling. See Jn re Hamilton, 540
F.3d 367, 373 (6th Cir. 2008) (dictum endorsing the view of In re Pavelich, 229 B.R. 777, 781-84
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between a waiver and the simple loss or forfeiture of a right. For example, in Kontrick v. Ryan, -
540 U.S. 443, 458 & n.13 (2004), the Court considered whether a debtor could belatedly raise a
time limitation barring a creditor’s right to seek denial of the debtor’s discharge. Agreeing that the
issue was “more accurately described as one of forfeiture rather than waiver,” the Court observed
that, “Although jurists often use the word interchangeably, forfeiture is the failure to make the '
timely assertion of a right[;] waiver is the ‘intentional relinquishment or abandonment of a known
right.”” Id. (citations and some internal quotation marks omitted). Thus, it held that the time bar
could be forfeited. The Supreme Court used this same reasoning when it considered another non-
waiver provision in the Bankruptcy Code similar to that found in § 524(a)(1). Marramav.

Citizens Bank of Massachusetts, 549 U.S. 365 (200?’).6 Consistent with the reasoning of Kontrick,
lower courts have held that a debtor who fails to raise discharge in a post-discharge suit loses the
defense, at least in situations where a § 523(c) complaint was not required to preserve an exception
to discharg,e.7

(B.A.P. 9th Cir. 1999), that “state courts are allowed to construe the discharge in bankruptcy, but
what they are not allowed to do is construe the discharge incorrectly.”). But see Inre Ferren, 203
F.3d 559 (8th Cir. 2000) (rejecting Pavelich insofar as it suggests that § 524(a) provides an
exception to the Rooker-Feldman doctrine, permitting review of final state court judgments
regarding dischargeability); In re Toussaint, 259 B.R. 96, 102 (Bankr. E.D.N.C. 2000) (stating that
Pavelich’s “logic is flawed™). Pavelich’s statement also ignored prior binding precedent in that
circuit. See In re Siragusa, 27 F.3d 406, 407-08 (Sth Cir. 1994) (rejecting the argument that § 524
meant the bankruptcy court could second guess a state court’s determination, after discharge, that a
debt was nondischargeable alimony rather than a property settiement debt that would have been
dischargeable as the law existed at that time). See also Eden v. Robert A. Chapski, Ltd., 405 F.3d
582 (7th Cir. 2005) (debtor could not litigate dischargeability in an adversary proceeding after
litigating it in state court; declining to construe bankruptcy court order as having precluded the
state court from determining the issue, and expressing doubt over whether the bankruptey court
would even have the power to have reserved the issue to itself in light of the concurrent
jurisdiction granted by Congress).

$In Marrama, the Court considered whether a debtor’s misconduct could cause him to lose his
right under § 706(a) of the Bankruptcy Code to convert a bankruptcy case from chapter 7 to
chapter 11, 12, or 13, notwithstanding the following language in that section: “Any waiver of the
right to convert a case under this subsection is unenforceable.” Finding that it could, it held, “A
statutory provision protecting a borrower from waiver is not a shield against forfeiture.” Id. at
374. Qur March 4, 2009 memorandum to the Bankruptcy Rules Committee also discussed
substantial legislative history indicating that the clause, “whether or not a discharge of such debt is
waived,” referred to agreements to waive dischargeablity of debt. '

7 See, e.g. In re Scott, 244 B.R. 885 (Bankr. E.D.Mich.,1999) (rejecting the argument that § 524
alleviated a debtor’s need to respond to a post-discharge complaint given that the state court had
subject matter jurisdiction to determine dischargeability and that Michigan law would treat a
discharge defense as precluded by res judicata where the issue could have been raised), n re Read,
183 B.R. 107, 111-12 (Bankr. E.D.La. 1995) (because Flortda court had determined that debtor
was liable for alimony, and because debtor could have argued in that post-discharge proceeding
that the claim was really one for a property settlement dischargeable under old § 523(a)(15) only if
a timely § 523(c) complaint was commenced, Florida judgment was res judicata on the issue of
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If the Committee believes it must refer to the waiver provision, we request that the Note
explain that the change is primarily to assure that the defense of discharge is not lost merely by the
failure to include it in an initial pleading, but then leave to substantive law questions such as
whether a debtor may ignore a complaint that asserts an exception to discharge (other than one
barred by § 523(c)), or that pleads facts which, if proven, would establish such an exception, and
whether a debtor may appear to defend an action on a debt and not only fail to include discharge in
a responsive pleading but also fail to raise it at any time prior to judgment, and st111 retain a right to
assert discharge of the debt.

Second, we support the suggestion in the introduction to the Rule 8(c) matter in the agenda
book proposing to delete the last sentence of the draft Committee Note since, as our prior
memoranda have shown, it is widely recognized that bankruptcy and non-bankruptey courts have
coficurrent jurtsdiction to determine the application of most exceptions to discharge. In any event,
this statement of substantive law is unnecessary to explain the proposed change in Rule 8(c).

dischargeability). See also cases cited on page 2 of our March 4, 2009 Memorandum.
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PROPOSED AMENDMENT TO THE
SUPPLEMENTAL RULES FOR ADMIRALTY OR
MARITIME CLAIMS AND ASSET FORFEITURE

ACTIONS!

Rule E. Actions in Rem and Quasi in Rem: General
Provisions:

Nap—
4) Execution of Process; Marshal’s Return; Custody
of Property; Procedures for Release.
* ok k k ok
()] Procedure for Release From Arrest or
Attachment. Whenever property is arrested
or attached, any person claiming an interest in
it shall be entitled to a prompt hearing at
which the plaintiff shall be required to show
why the arrest or attachment should not be
vacated or other relief granted consistent with

these rules. Fhis—subtdivision—shat-haveno

eati ot ) I

'New material is underlined; matter to be omitted is lined through.
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2 SUPPLEMENTAL RULES
. | " :
ceicd cited ” ’
o for-forfei coriolati :
any—stattte—of—the—United—States:

[Supplemental Rule G governs hearings in a

forfeiture action.]

* *x * k* %

COMMITTEE NOTE

Paragraph 4(f) is amended by striking the final sentence. The
sentence referred first to statutory provisions applying to suits for
seamen’s wages; those provisions have been repealed. The sentence
also stated that this “subdivision” — apparently referring to
paragraph (f) — did not apply to actions by the United States for
forfeitures for violating a United States statute. Supplemental Rule
G, added in 2006, provides a comprehensive procedure for forfeiture
actions in rem. [Supplemental Rule E applies only to the extent that
Rule G does not address an issue. Rule G governs hearings in a civil
forfeiture action. It is no longer necessary to state an exception in
Rule E(4)(f).]

Although publication is recommended, it also is
recommended that publication be deferred until some other Civil
Rules are published for comment. There is no apparent urgency
about this proposal.



SUPPLEMENTAL RULES 3

Style changes may be appropriate, despite the decision not to
extend the Style Project to the Supplemental Rules generally. A
restyled rule might look like this:

(f) Release From Arrest or Attachment. A person
claiming an interest in property that has been arrested
or attached is entitled to a prompt hearing. The
plaintiff must show cause why the arrest or
attachment should not be vacated or [why] other relief
[should not be] granted.
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DRAFT MINUTES
CiIvIL RULES ADVISORY COMMITTEE
APRIL 20-21, 2009

The Civil Rules Advisory Committee met in Chicago at the Northwestern Law School on
April 20 and 21, 2009. The meeting was attended by Judge Mark R. Kravitz, Chair; Judge Michael
M. Baylson; Judge David G. Campbell; Judge Steven M. Colloton; Professor Steven S. Gensler;
Daniel C. Girard, Esq.; Judge C. Christopher Hagy; Hon. Michael F. Hertz; Peter D. Keisler, Esq.,
Judge John G. Koeltl; Chief Justice Randall T. Shepard; Anton R. Valukas, Esg.; Chilton Davis
Varner, Esg.; and Judge Vaughn R. Walker. Professor Edward H. Cooper was present as Reporter,
and Professor Richard L. Marcus was present as Associate Reporter. Judge Lee H. Rosenthal, Chair,
and Judge Diane P. Wood represented the Standing Committee, along with Professor Daniel R.
Coquillette, Standing Committee Reporter. Judge Eugene R. Wedoff attended as liaison from the
Bankruptcy Rules Committee. Laura A. Briggs, Esq., was the court-clerk representative. Peter G.
McCabe, John K. Rabiej, James Ishida, and Jeffrey Barr represented the Administrative Office.
Thomas Willging represented the Federal Judicial Center. Ted Hirt, Esq., Department of Justice,
was present. Andrea Kuperman, Rules Clerk for Judge Rosenthal, attended. Observers included
Alfred W. Cortese, Jr., Esg.; Joseph Garrison, Esg. (National Employment Lawyers Association
liaison); Jeffrey Greenbaum, Esq. (ABA Litigation Section liaison); Chris Kitchel, Esq. (American
College of Trial Lawyers liaison); Ken Lazarus, Esq. (American Medical Association); Professor
James Pfander; Lorna Schofield, Esq. (ABA Litigation Section); and John Vale, Esq. (American
Association for Justice).

Judge Kravitz opened the meeting by expressing thanks to Anton Valukas for helping to
make the arrangements for this meeting and to Northwestern Law School, particularly Dean David
Van Zandt, for providing the facilities and hospitality for the meeting. He noted that the Law School
has made wonderful progress under Dean Van Zandt’s leadership. He also noted that two eminent
proceduralists, Professors Pfander and Redish, are here, and quoted from an article by Professor
Redish about the Rules Enabling Act. Dean VVan Zandt welcomed the Committee, invited Committee
members to explore the school, and noted that its litigation program is one of the sources of special
pride at the Law School.

Judge Kravitz welcomed Acting Assistant Attorney General Michael Hertz, noting that
confirmation hearings for Tony West were to be held on this first day of the meeting.

Judge Kravitz also noted that this is the last official meeting for Judge Hagy, who is
completing his second term as a member. Judge Hagy has been an enthusiastic participant and
contributor whose thoughtful advice has made a difference at many points, most recently in his work
with the Rule 56 Subcommittee. Judge Rosenthal added that from his first meeting with the
Committee, Judge Hagy has provided helpful comments that are a fine blend of practical experience
with conceptual understanding. Judge Hagy responded that it has been an honor to work with the
Committee.

Judge Kravitz recalled that the January Standing Committee meeting had been described at
this Committee’s February meeting in San Francisco. In March he and Judge Rosenthal addressed
the district-judge members of the Judicial Conference; the judges seemed relieved that the “point-
counterpoint” part of the current Rule 56 proposal is likely to be withdrawn from the
recommendation for adoption.

Judge Kravitz also noted that the Sunshine in Litigation Act has been introduced again in
Congress. The ABA has written a strong 3-page letter opposing enactment, urging that judges in
fact are acting appropriately in entering and supervising discovery protective orders. The Supreme
Court has adopted the Time Computation Rules, along with the other Civil Rules amendments
recommended by the Judicial Conference, and has sent them to Congress. Judge Rosenthal said that
legislation has been introduced to make the statutory changes recommended to complement the
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Time Computation rules changes. The legislation seems to be making good progress. Congressional
staff are fully supportive.

Minutes

The Committee approved the draft Minutes for the November 2008 and February 2009
meetings, subject to correction of typographical and similar errors.

Rule 56

Judge Kravitz introduced Rule 56 by suggesting that this meeting may be the last session on
the current Rule 56 project. It has been a long and thorough inquiry. The issues have been clearly
focused with the help of extensive comments and testimony.

Judge Baylson began discussion by noting that the Rule 56 Subcommittee met twice by
conference call after the February Committee meeting.  The Subcommittee reached
recommendations on some of the open issues and presented other issues for discussion without
recommendations.

Subdivision (a): “Fact”: The recommendation to delete the “point-counterpoint” aspect of published
Rule 56 led to transferring part of proposed (c)(2)(A)(i) to subdivision (a) — “A party may move
for summary judgment, identifying each claim or defense — or the part of each claim or defense —
onwhich summary judgment is sought * * *.”” Subcommittee discussion raised the question whether
“fact” should be included in the list: “each claim,_fact, or defense * * *.” *“Fact” is easily
encompassed as “part” of a claim or defense, and the Committee Note can comment on that. But
some Subcommittee members thought it desirable to call attention in rule text to the value of
summary judgment on even a single fact. A judge observed that it is not unusual to encounter a
motion for summary judgment on a single fact when the parties are unable to agree to it; the local
rules in the Central District of California provide for this. At the same time, several courts have
ruled that while present Rule 56(d) recognizes authority to establish a single fact in ruling on a
motion for summary judgment, it does not authorize a motion to establish a single fact. It may
suffice to say in the Note that a part of a claim or defense may be as simple as a single fact.

Further discussion observed that “fact” is used to signify different things. It can refer to a
historic fact. It also can refer to legal constructs — “negligence” and “intent” are often referred to
as questions of fact. So the question may be more elaborate — the question whether a defendant is
a statutory “employer,” for example, may turn on determining who is an “employee” for purposes
of determining whether there are fewer than 15 employees.

An alternative was suggested — the Committee Note could refer to determination of an
“element” of a claim or defense, rather than a “fact.” But again it may be asked what is an element?
Is it an element that the driver was negligent? That the defendant was the driver? That the vehicle
was driving 50 miles per hour in a 25-mile-per-hour zone, or only that it was driving faster than 25
miles per hour? Referring to an “element” may lead to conceptual wrangling that does nothing to
advance useful summary-judgment practice.

A different alternative was suggested — allow a motion on an “issue.”

Arguments were advanced to delete “fact” both from rule text and from the Committee Note.
Present Rule 56(d), revised as proposed Rule 56(g), authorizes disposition of a single fact when the
court does not grant all the relief requested by the motion. But Rule 56 should not invite motions
to establish a single fact. If it does that, lawyers may feel compelled to make motions they would
not now make. It is better to avoid motions on “Claim 1 and the following 36 facts * * *.” And if
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“fact” is not in rule text, it may be better to leave it out of the Note for fear of encroaching on the
practice that a Note should not become an operational part of the rule.

A motion to insert “fact” in the rule text and Committee Note was defeated, 1 yes and all
others no.

Subdivision (a): “Shall”: In February the Committee concluded that “shall” should be restored,
despite the general style convention prohibiting any use of this word. Multiple comments on the
published proposal, which carried forward with “should” from the Style Project, show unacceptable
risks that either of the recognized alternatives, “must” or “should,” will cause a gradual shift of the
summary-judgment standard. Brief discussion reconfirmed the recommendation to restore “shall”
by unanimous vote.

Subdivision (a): “Identifying each claim, defense, or the part of each claim or defense — on which
summary judgment is sought”: An observer asked whether it was necessary to transfer this provision
into subdivision (a). It was drafted as part of the point-counterpoint procedure, to help focus the
motion. If point-counterpoint procedure is abandoned, as now proposed, it may invite more partial
motions. Perhaps the rule should fall back on the form as published: “A party may move for
summary judgment on all or part of a claim or defense.” A motion was made to take this step.

Referring to part of a claim or defense was defended on the ground that in practice there are
many motions for partial summary judgment. It is better to provide clear authority in the rule text.
To be sure, Rule 7(b)(1)(B) requires that any motion must “state with particularity the grounds for
seeking the order.” Added language in Rule 56 could be seen as redundant. But the emphasis is
different, and the reminder may be useful. If not here, where else would the incentive to brevity
appear?

Again it was suggested that the rule text could be shortened and supplemented by the
Committee Note, and again it was responded that anything that is important should be in the rule
text.

A judge observed that with some motions it is difficult to know what the movant is
requesting. “It will be useful to have something to point to in the Rule” when directing that the
motion be presented more clearly. Another judge agreed that such motions do appear. The direction
to correct the motion is to make it more specific.

An alternative was proposed: “identifying the basis on which summary judgment is sought.”
This alternative was resisted on the ground that “basis” is unclear, and can easily invite the movant
to make its arguments as part of the motion.

Another alternative was proposed: rearrange the same words, to read “A party may move for
summary judgment on all or part of a claim or defense, identifying each claim or defense — or the
part of each claim or defense — on which summary judgment is sought.”

The fear was again expressed that the focus on part of a claim or defense will invite more
motions on subparts of parts. A judge responded that summary judgments are sought so frequently
that it does not seem likely that a revised rule will lead to still more motions. Another judge offered
employment discrimination cases as an example. The employer, as defendant, “usually moves on
everything. Does it have to identify each piece”? Yet another judge observed that it is more likely
to be a plaintiff who moves for summary judgment on only part of a claim. Two other judges agreed
that a defendant is likely to move both for summary judgment on the entire action and also on
separate parts. The employer in a discrimination case, for example, is likely to argue the plaintiff
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has failed to make a prima facie case, that the employer has articulated nondiscriminatory grounds
for the challenged action, and that the plaintiff has not shown pretext.

The subcommittee proposal was again supported on the ground that it avoids the motion that
“throws it all up against the wall.” The proposal requires the movant to identify clearly the basis
for the motion.

A motion to delete the reference to part of the claim or defense failed, 3 yes and 9 no. The
text will remain as proposed, minus “fact.”

Subdivision (a): “Shows”: The Subcommittee proposes that “show” be restored to the rule text. The

proposal focuses on the movant: the court shall grant summary judgment “if the movant shows”

there is no genuine dispute. Present Rule 56 directs that summary judgment be rendered if the

summary-judgment materials “show” that there is no genuine issue. “Show” has been in Rule 56

from the beginning. It helps to make clear that the movant has a summary-judgment burden. The

Celotex opinion requires even a movant who does not have the burden of production at trial to
“show” — that is, to point out — that there is no genuine issue.

It was pointed out that the emphasis in current Rule 56 is on what “the pleadings, the
discovery and disclosure materials on file, and any affidavits show.” That may seem at odds with
the decisions ruling, as proposed subdivision (c)(3) provides, that the court need consider only
materials called to its attention. It helps to focus on the showing made by the movant.

The question whether anything would be lost by deleting “the movant shows” was answered
by urging that this part of the Celotex opinion has acquired such meaning that it should be carried
forward in rule text.

It was agreed to retain “the movant shows.” It is useful as a reminder of the movant’s
burden.

Subdivision (a): Committee Note: Discussion turned to the draft Committee Note. Professor
Coquillette sounded a familiar theme with a reminder of the constraints imposed by the rule that a
Committee Note cannot be changed unless the rule isamended. It is important to avoid observations
that may become obsolete before there is any justification for changing the rule. One particular
manifestation of this constraint arises whenever specific cases are cited. Using cases as illustrations
is risky enough, but at times may be a permissible way of explaining a point. Using cases as
authority is riskier still. They may be modified or overruled. So the Note to subdivision (a) refers
to the three 1986 Supreme Court decisions as the source of contemporary summary-judgment
standards. That is accurate so long as “contemporary” is properly understood — it refers to the time
of the Committee Note. But if the Supreme Court expresses different approaches in later decisions,
there may be some confusion. The Note also quotes from two Supreme Court decisions in
explaining the change from “should” to ““shall.” The very uncertainty of the debates about discretion
to deny summary judgment when there is no apparent genuine dispute of material fact suggests that
these opinions are likely to change.

The value of quoting the decisions on discretion to deny summary judgment was explained
by pointing to the Committee Note on the Style Project decision to substitute “should” for “shall.”
The Note cited the Kennedy case that is cited here in the quotation from Anderson v. Liberty Lobby.
It is important to provide a full explanation of the recommendation to restore “shall.” Further
support was expressed for this view, at the same time as further doubts were expressed about citing
the 1986 cases as the source of contemporary summary-judgment standards. But there also was
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support for retaining the citations as the most important touchstone of current practice. “The most
important audience is today.”

A motion to delete citations of the three 1986 decisions as the source of contemporary
standards passed, 7 yes and 5 no. The quotations bearing on discretion will be retained.

On a finer point, it was thought awkward to refer to the Supreme Court decisions that seem
to touch on discretion — or perhaps to deny discretion — as “ambiguous and conflicting.” One
alternative might be “apparently ambiguous.” Further discussion led to deletion of “ambiguous and
conflicting.” The Note will explain that restoration of “shall” is suitable “in light of the case law
on whether the district court has discretion * * *.”

A final suggestion was to delete the part of the first sentence of the Committee Note stating
that Rule 56 is revised “to make the procedures more consistent with those already used in many
courts.” The suggestion was resisted on the ground that the current text of Rule 56 “little resembles
practice.” The proposal does improve the procedures, but it is even more about making them
consistent with common and better practices.

Subdivision (b): Time to Respond and Reply: As published, subdivision (b) set times to move, to
respond, and to reply. These times were an integral part of the point-counterpoint procedure in
proposed subdivision (c), which specified the separate steps of motion, response, and reply. As the
Time Project moved toward completion the Committee decided to take a chance on eventual
adoption of the point-counterpoint procedure by incorporating parallel time provisions in Rule 56.
If Congress does not act, on December 1, 2009, Rule 56 will include the times for response and
reply. The question is whether it is better to delete these times if, as proposed, the point-
counterpoint procedure is deleted from the national rule.

Deletion of national rule provisions on response and reply may alleviate the possibility of
confusion arising from setting times for steps that are not themselves specified in the rule. Although
subdivision (b) allows change by local rule, there still may be some interference with various
methods of presenting the motion. A court may, for example, direct simultaneous presentation of
motion and response in a form that facilitates identification of the fact contentions and
corresponding record materials. The rules do not generally reach this level of detail — times are set
for some motions, though not others, and times for response and briefing are left for other devices.
Deletion also will avoid the difficult question whether provision should be made for surreplies.

Deletion of these provisions, however, may be strategically unwise. There are constant
complaints that the rules are changed too often. Acting one year later to retract amendments the bar
has barely had time to master will add support for these complaints. The recommendation to restore
“shall” in subdivision (a), shortly after the Style Project adopted “should,” will add to a possible
sense the Committee is vacillating.

Several reasons were offered to show that retaining the times for response and reply will do
little harm. The proposal allows local rules to set different times. There are lots of local rules; if
the national-rule periods are incompatible with local summary-judgment practice, we can count on
local rules committees to set appropriate alternative periods. Case-specific orders also will be used
when needed. The times proposed in subdivision (b), moreover, are consistent with common local-
rule periods. And reactions to the rule as published did not reflect any significant anguish about
setting times for response and reply — most of the concerns that were expressed went to the time
for making the motion.

April 26, 2009 version



219
220
221
222
223

224
225
226
227
228
229
230
231
232

233
234
235
236
237
238

239
240
241
242

243
244
245
246
247
248
249
250
251
252
253
254

255
256
257
258
259
260

261
262

Draft Minutes
Civil Rules Advisory Committee, April 20-21, 2009
page -6-

Discussion continued with the Subcommittee’s suggestion that the Committee Note can
explain the reasons for the Time Project change and for retracting it. At the same time, there may
be little harm done by setting a 21-day period to respond. The time to “reply” may generate more
confusion, particularly in districts that do not follow a point-counterpoint procedure. In those
districts, this might seem to be a time for reply briefs.

The problem of surreplies was brought back. Many of the plaintiff-side lawyers who
commented argued forcefully that they should have a right of surreply. They note that at trial the
plaintiff has the right to open and close. When a defendant moves for summary judgment, it is
unfair to reverse the order so that the defendant gets to open and then to close by a reply that admits
of no surreply. Some of the comments reflected concern that defendants at times deliberately make
vague motions that elicit a clear response, only to follow up with a reply that for the first time
presents new facts and arguments that the plaintiff cannot respond to. Early drafts of the present
proposal included a time to surreply. The provision was deleted, however, out of concern that it
would invite undesirable proliferation of papers in cases that do not need so many steps.

One possible approach would be to provide that the time for steps after the motion must be
set by the court. But that would impose a specific scheduling order obligation for every case. Times
for motions are set in many courts by local rule; it would be undesirable to require case-specific
orders. One judge responded that his court has a local rule that sets times, but that he always
requires the parties to appear before a summary-judgment motion is made, and sets times for the
steps “irrespective of the local rule.”

Support was offered for deleting the times for response and reply. In part, it was urged that
if there is a reply, the Committee must determine whether there should be a general provision for
surreplies. Further discussion led to an apparent consensus that it is better to delete the proposed
times for response and reply.

Weighing the values of adopting the better rule against the perception that the Committee
has fallen down in this particular recommendation is important. The balance seems clear to the
Committee. Part of the gain in simplicity is avoiding the need to confront the surreply question. A
rule that mandates a surreply opportunity is likely to elicit strong protests. The simple version
avoids that. And the perception of vacillating may not be much of a problem. The proposal
completely rewrites Rule 56. This change is one among many, tracing back to different times in the
life history of Rule 56. The Time Project, moreover, required coordination of all five advisory
committees. It could not be held back to match the uncertain but inevitably slower progress of the
Rule 56 proposal. It made sense to make the best prediction possible as part of the Time Project,
but to leave the way open to draft the best possible Rule 56. It took 40 years to consider serious
revision of Rule 56. It may be many years before it is again taken up. Memory of the short-lived
provisions added by the Time Project will fade away quickly. It is better to draft for the long run.

The Committee was reminded that the Department of Justice is concerned about losing the
specific part of published (b)(2) that set the time for response at “21 days after the motion is served
or that party’s responsive pleading is due, whichever is later.” The United States commonly has 60
days to answer. Absent a specific provision deferring the time to respond to a summary-judgment
motion, the summary-judgment response may be due well ahead of the answer. The Committee
Note might help, and most judges understand the problem, but the explicit rule text is desirable.

A motion to retain the response and reply time provisions in Rule 56(b) as publish failed, 1
yes and 10 no. The tag line will be shortened: “Time to File a Motion;Response,ant-Repty.”

April 26, 2009 version
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Subdivision (b): Committee Note: The draft Committee Note on subdivision (b) includes in brackets
two sentences designed to explain the brief appearance and subsequent removal of provisions
governing the time for response and reply. The first suggestion was that there should be some
explanation of “the Time Project” if these sentences are retained. But it was suggested that the
sentences be deleted. All agreed. The explanation for the change can be set out in the Report to the
Standing Committee.

Subdivision (c)(1): The decision at the February meeting to omit the point-counterpoint provisions
in Rule 56(c)(1) and (2) as published leads to reorganizing the paragraphs in subdivision (c). The
reorganization begins by bringing the “pinpoint citation” requirements published as (c)(4) up to
become (c)(1). There was a broad consensus to carry this provision forward.

The Subcommittee divided on a suggestion that greater clarity would be achieved by adding
a few words: “An assertion in supporting or opposing a motion * * * must be supported by * * *.”
Others thought these words add little, unless it is to generate some confusion whether the support
or opposition is to be made part of the motion or part of a brief. Some districts now require that
citations to the record be made as part of a statement of undisputed facts. Other districts require that
it be in the brief. The requirement might be made part of the motion itself. “We do not want to
preempt local practice.”

This question relates, if only as a matter of drafting, to a second suggestion that the language
should be made active. The passive voice is permitted when it works better, but the active voice can
emphasize that parties’ responsibilities.

A motion to substitute an alternative suggested in the agenda materials passed without
opposition: “A party asserting that a fact cannot be genuinely disputed or is genuinely disputed must
support the assertion by: * * *.”

An observer suggested that it would be helpful to add a requirement of admissibility to the
citation requirement, something like; “citation to particular parts of the materials in the record that
would be admissible in evidence.” This is better than the negative in proposed (c)(2), allowing an
opposing party to challenge the admissibility of supporting or disputing evidence. A judge
responded that it is better to wait for objections, just as at trial. The parties may have good reasons
for not raising potential objections. Another judge added that some readers might be misled into
confusion about the role of affidavits, declarations, and depositions in summary-judgment practice.

Subdivision (c)(2): Admissibility Challenges: All agreed that there is no controversy about the
revised form of (¢)(2), recognizing an assertion that the material cited to support or dispute a fact
cannot be presented in a form that would be admissible in evidence.

Subdivision (c)(3): Materials not Cited: The provision published as subdivision (c)(4)(B) has
become (c)(3). It provides that the court need consider only materials called to its attention under
Rule 56(c)(1). It further provides that the court may consider other materials in the record. The
published version required that the court give notice under Rule 56(f) before granting a motion on
the basis of record materials not cited by the parties, but did not require notice before denying a
motion on this basis. The American Bar Association recommended that notice be required before
granting a motion on this basis as well as before denying a motion. Discussion of this
recommendation led the Subcommittee to conclude that notice should not be required either for a
denial or for a grant. It was recognized that a court may err by relying on uncited materials while
failing to find still other materials that dispel the seeming effect of the materials it has found. But
there are common situations in which the court should not feel required to give notice. A party may
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file an entire deposition transcript, for example, while citing to only part of it. The court should be
free to read the entire transcript and to evaluate the parts cited in light of the whole.

It was noted that proposed Rule 56(f) requires notice and a reasonable time to respond before
granting a motion on grounds not raised by the parties. Notice is not required only if the court relies
on uncited materials in the record to act on a ground that has been raised by the parties.

The Committee agreed to drop any notice requirement from subdivision (c)(3).

Subdivision (c)(4): Positions for Purposes of Motion Only: As published, proposed subdivision
(c)(4) provided that “A party may accept or dispute a fact either generally or for purposes of the
motion only.” Thoughtful comments suggested that there should be a “default” provision that
governs when a party fails to state whether its position is general or is limited to purposes of the
motion. The Subcommittee initially concluded that the rule should provide that the position is taken
for purposes of the motion only “unless the party expressly states that it is made generally.” But
doubts were expressed. One question was whether it would often happen that a party would
unilaterally agree to take a position for all purposes in the action. The first question put for
discussion was whether paragraph (4) should be omitted entirely.

The first comment was that there should be some provision recognizing the right to take a
position for purposes of the motion only. Litigants fear that “it will come back to bite me.” The rule
provision provides reassurance that a limitation on an acceptance is effective. “It’s a comfort
provision.” The reassurance also is valuable to protect against a ruling that taking a position for
purposes of the motion only authorizes the court to enter a subdivision (g) order that the fact is
established in the action.

The rejoinder was that elimination of the point-counterpoint provision removes the need for
an express limited-position provision. The original concern was that a party faced with a long
statement of undisputed facts may believe that many of the facts are not material, and find it better
to accept them for purposes of the motion than to face the time-consuming and expensive task of
offering a full pinpoint-citation response. The provision, moreover, will encourage parties to take
positions in motion practice that are fundamentally different from the positions that will be taken
at trial. A limited acceptance often will be followed by hot dispute at trial.

Elimination of this provision was further supported by noting that it is not necessary to
enable a party to both deny an asserted fact and to argue that it is not material. The problem of
overlong statements of facts in point-counterpoint practice has been described by many plaintiff-side
lawyers in employment cases. The same lawyers said that they would not accept a fact for purposes
of the motion only, that they cannot seem to accept a fact that they may want to dispute. Another
judge seconded this observation — a party can always respond “I deny, but even if true the fact
makes no difference.” The rule is cleaner without this provision.

Without a provision in rule text, it remains fair to recognize the limited position practice in
the Committee Note to subdivision (g). The Note can say that accepting a fact for purposes of the
motion only does not authorize the court, after refusing to grant all the relief requested by the
motion, to order that the fact is established in the case.

A motion to delete proposed subdivision (c)(4) passed, 10 yes and 1 no. A later motion to
reconsider failed for lack of any support.
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Subdivision (c)(5): Affidavits or Declarations: This provision is drawn from present Rule 56(¢)(1).
It has drawn no substantial criticism. It will be renumbered as subdivision (c)(4) to reflect deletion
of what had become (c)(4).

Subdivision (c) Committee Note: The Subcommittee brought up for discussion a tentative new
paragraph in the Committee Note. This paragraph observes that the pinpoint citations required by
subdivision (c)(1) can be provided by various methods. It may be asked whether any purpose is
served by reminding litigants and courts of this freedom. It was generally agreed that the reminder
serves a purpose. The alternatives may not be apparent to those who are familiar with only one
practice. They should, however, be framed as examples: “Different courts and judges have adopted
different procedures. Examples include providing citations in the motion, in a separate statement
of facts, in the body of a brief or memorandum, or in a separate statement of facts included in a brief
or memorandum.” The proviso that the court must give clear notice of its expectations was deleted
— it is no more than a nagging reminder of the requirements of Rule 83(b).

The next paragraph of the Note recognizes that a court may require preparation of an
appendix of the materials cited on the motion, and may require citation to the appendix rather than
other parts of the record. This paragraph will be integrated with the paragraph that gives other
examples of the methods of citation. The ordering of these two paragraphs will be considered
further.

The paragraph of the Note reflecting the limited-position provision of proposed subdivision
(c)(4) will be deleted, reflecting the decision to delete (c)(4).

Subdivision (d): “When Facts are Unavailable”: Proposed subdivision (d) carries forward present
Rule 56(f) with little change. It has drawn few comments and no changes are recommended.

Some of the comments urged that the rule should permit an alternative response: “summary
judgment should be denied on the present record, but if the court concludes that summary judgment
should be granted | should be allowed time for additional investigation and discovery.” This
provision would respond to the dilemma faced by a party who believes that it can defeat the motion
without further investigation or discovery, but who also believes that it can find facts that clearly
defeat the motion if need be. The difficulty, however, is that this alternative response essentially
asks the court both to decide the motion and then — if the decision is to grant the motion — to undo
its own decision by allowing more time, a further response, and then reconsideration. As one
comment put it, “No one wants seriatim Rule 56 motions.” The alternative-response suggestion was
rejected.

Subdivision (d): Committee Note: The Note includes a bit of practice advice — a party seeking time
to obtain affidavits or declarations or to take discovery may seek an order deferring the time to
respond to the summary-judgment motion. This brief sentence presents the common question
whether a Committee Note should include practice advice. The advice was defended on the ground
that it serves as a gentle reminder to the court that a party often should be spared the burden of
preparing a response while the time to respond winds down and it remains uncertain whether
additional time will be granted. But it was questioned by asking whether it is possible to ask for
additional time for investigation or discovery without also at least implicitly asking for additional
time to respond. This question was answered by judges who agreed that a good lawyer will
recognize the need to ask for more time to respond, but too many lawyers seem to assume that there
is an automatic extension. The advice is right, and will be helpful. It will remain in the Note.

Subdivision (e): Failing to Properly Support or Properly Respond: Subdivision (e) began as part of
the point-counterpoint proposal. It recognized that one of the proper responses to a failure to
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comply with the requirements of pinpoint response or pinpoint reply can be that the court deems a
fact admitted. It generated little comment, and has been carried forward in part to ensure that local
rules providing for “deemed admission” — rendered as “consider the fact undisputed for purposes
of the motion” — are not invalid.

Deletion of the point-counterpoint provision has had the effect of somewhat broadening the
reach of subdivision (e). It now applies when a party “fails to support an assertion of fact or fails
to properly address another party’s assertion of fact.” Failure to support an assertion can occur in
a motion as well as in later stages. The failure in a motion will not support an order granting
summary judgment, nor will it support an order considering the fact undisputed as asserted by the
motion. But it will support an order affording an opportunity to correct the deficiency or another
appropriate order.

The “consider undisputed” provision is permissive; it says only that the court “may” consider
a fact undisputed for want of a proper response.

The initial rule text will be rearranged to read: “If a party fails to support an assertion of fact
or fails to properly address another party’s assertion of fact as required by Rule 56(c)(1) the court
may: * * *.”

The tag line will be revised to reflect the rule text: “Failing to Properly Support or Respond.”

Rule 56(e) Committee Note: The first paragraph of the proposed Committee Note includes a
statement that summary judgment cannot be granted by default. It was observed that the balance
of the Note makes the meaning clear, but agreed that it would help to begin: “As explained below,
summary judgment cannot be granted by default.” Other minor changes also were made.

Rule 56(f): Judgment Independent of Motion: Rule 56(f) reflects decisional law recognizing the
court’s authority to grant summary judgment without a motion or outside a motion. It drew few
comments.

Subdivision (f)(2) recognizes that a court may deny a motion on grounds not raised by a
party. That seems fine. But why require that the court give notice and a reasonable time to respond?
Why not limit this paragraph to granting the motion?

The first response was that it is useful to give notice because the parties often understand the
record better than the court does. Materials that seem to the court to require denial of the motion
may not mean what they seem to mean.

But it was asked what effect this provision has on denying a motion for procedural reasons.
Suppose the motion is filed after the deadline set by a scheduling order. The court should be able
to deny the motion without having to give notice. Or the motion may fail to comply with Rule 56(c).
Or the motion may be ridiculously overlong — the court should be able to deny it with directions
to submit a new and proper motion. And to whatever extent there is discretion to deny a motion
despite the apparent lack of any genuinely disputed fact, why should notice be required? How, in
short, should case-management problems be reflected here?

It was suggested that the rule might be limited to denying a motion “on the merits.” But it
was asked whether it is denial on the merits when the court concludes that information supporting
the motion would not be admissible in evidence?
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One possibility is to leave the rule text as it is, addressing case-management authority in the
Committee Note. The Note might say that subdivision (f)(2) does not limit authority to enforce Rule
56 procedures and court orders.

Another possibility would be to delete subdivision (f). It can be seen as advisory in the sense
that courts do the things it describes and will continue to do them whether or not the rule describes
them. But it is helpful to give notice of these practices — lawyers may not be aware of them, and
may frame motions and responses differently when they are aware.

It was suggested that “deny” be omitted from (f)(2). The court should not be required to give
notice before denying, whether denial rests on procedural failure or on failure to carry the summary-
judgment burden.

Examples were given to illustrate the importance of notice before granting a motion on
grounds not stated. One judge granted a motion on limitations grounds, only to informed of facts
that defeated the limitations defense. A parallel might arise when the judge suspects there may be
grounds for equitable tolling and denies a motion despite an apparently good limitations defense.

Another perspective was offered. There are many pro se cases in which the court should be
able to deny a clearly inappropriate motion for summary judgment without having to give notice.

It was suggested that if “deny” is deleted, the Committee Note might include a reminder that
the court is of course free to give notice before denying the motion.

An observer urged that lawyers want the rule to be balanced as between grant and denial.
They fear that denial is the easy way out for the judge. Deletion of “deny” may seem to tip the scale
in favor of denial. Another observer suggested that “deny” should be kept “for transparency.” A
committee member responded that “this is not a problem of balance.” The case is not over — the
case continues after denial. “Deny” should be deleted.

Another alternative was suggested: the rule text might distinguish the grounds of denial,
omitting any notice requirement if denial rests on failure to satisfy the requirements of Rule 56, a
local rule, or a court order. On the other hand, the movant may benefit from notice no matter what
the reason for denial. The motion is the chance to avoid trial, or to shift the terms of settlement. It
is important. A committee member responded that “this is where a motion to reconsider makes
sense.” Another noted that “we cannot legislate against arbitrary action.” Two others suggested that
the main concern is with granting a motion on grounds not raised by the parties — the grant is more
serious. Notice protects against the risks of acting on a ground that a nonmovant can show is wrong.

A motion to delete “deny” from subdivision (f)(2) passed, 7 yes and 5 no.
Subdivision (f) Note: The Note will be amended to delete the reference to “deny” in subdivision

0.

The earlier suggestion that the Note might include a reminder that if it wishes to do so the
court can give notice before denying a motion on grounds not raised by the parties was renewed.
The suggestion was rejected as providing gratuitous advice. Courts are well aware of the authority
to give notice before acting.

Subdivision (g): Order Fact as Established: The tag line will be changed to better reflect the rule
text: “Failing to Grant all Relief.” It was noted that not granting all relief includes complete denial.

It was observed that the final line of subdivision (g) “is clunky.” It might be revised by
making two sentences. “ * * * stating any material fact * * * that is not genuinely in dispute. ant
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A fact so stated must be treated as established in the case.” A motion to make this
change failed, 3 yes and 9 no.

Subdivision (g) Note: The decision to delete subdivision (c)(4) requires revision of the draft
Committee Note to remove references to (c)(4). Judge Baylson proposed substitution of these
sentences: “The court must take care that this determination does not interfere with a party’s ability
to accept a fact for purposes of the motion only. A nonmovant, for example, may feel confident that
a genuine dispute as to one or a few facts will defeat the motion, and prefer to avoid the cost of
detailed response to all facts stated by the movant. This position should be available without
running the risk that the fact will be taken as established under subdivision (g) or otherwise found
to have been accepted for other purposes.”

Judge Baylson explained that the Note would ensure that it is safe to accept a fact for
purposes of the motion only. It will work in the point-counterpoint setting as well as in others.

Discussion returned to deleted subdivision (c)(4). The intent of this Note is to make clear
that a subdivision (g) order cannot be based on acceptance of a fact only for purposes of the motion.
Why, then, not retain (c)(4)? A response was that as drafted, (c)(4) has not said whether acceptance
for purposes of the motion only includes acceptance for purposes of a subdivision (g) order.

It was noted that subdivision (c)(1)(A) specifically notes the possibility of stipulations made
for purposes of the motion only, and includes “admissions.” It might be possible to find two
meanings in “admissions” — not only a Rule 36 admission, but less formal admissions that could
be limited to purposes of the motion. But it was thought better to read “admissions” in (c)(1)(A) as
referring only to Rule 36 admissions. Parties do stipulate facts for purposes of the motion,
particularly when the real dispute goes to the law rather than the facts.

The question whether the reassurance provided by the Note is useful was renewed. Would
a lawyer ever turn around after denial of the motion and argue that an adversary’s acceptance for
purposes of the motion was an admission that supports a subdivision (g) order that the fact is
established in the case? Would a court accept the argument?

The motion to add the language quoted above passed, 10 yes and 2 no.

Consideration will be given to adding a sentence in the Note stating that denial of a motion
is included in “does not grant all the relief requested.”

Subdivision (h): Sanctions: Discussion began with an observation that many sanctions rules include
“or other appropriate sanction.” Adding those words to subdivision (h) “could increase options.”
This suggestion was elaborated by noting that it is useful to provide a reminder that other sanctions
may be considered in lieu of contempt.

The first response was that subdivision (h) is present subdivision (g), changed only to reduce
from “must” to “may,” and to require notice and a reasonable time to respond. The next response
was that Rule 11 is available to support sanctions for inappropriate Rule 56 practice.

Adding a reference to other sanctions won further support. Contempt is an extraordinary
sanction. The FJC study of present Rule 56(g) shows that contempt is almost never invoked. This
observation was turned back by a suggestion that adding a reference to alternative sanctions will
support arguments that the change shows an intent to further diminish resort to contempt sanctions.

A motion to add “or subject to other appropriate sanctions” at the end of subdivision (h)
passed, 11 yes and 1 no.
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It was suggested that authorizing other sanctions makes it possible to delete the reference to
expenses and attorney fees. No action was taken on this suggestion.

Subdivision (h) Committee Note: The Note will be expanded to reflect that three changes have been
made from present Rule 56(g) and to refer to the new “other appropriate sanctions” language.

Rule 56: Republication Not Needed: Judge Kravitz raised the question whether the changes made
since publication warrant republication of the revised proposal for further comment. The revised
proposal looks quite different. It has been stripped down. But the request for comments squarely
invited comments on all of the issues that have proved important. The most significant changes
involve deletion of the point-counterpoint provisions and restoration of “shall” to displace “should”
grant in the Style Project version of what is to become Rule 56(a). Those questions were developed
at length in the request for comments.

Judge Baylson thought that republication is not necessary. All the concepts in the Rule as
revised were in the published rule.

This theme was developed further. The request for comments was more detailed than past
requests, including requests on complex and controversial proposals. This elaboration responded
to many questions raised by the Standing Committee. It worked well. The testimony and comments
were clearly focused, and addressed all of the central issues. This model is one that will be emulated
in future requests for comment on important and complex proposals.

A committee member suggested that it is “hard to imagine anything new.” Comments in
response to republication could only rehash the same themes that have been thoroughly developed
in the original comment period.

It was noted that the only issue that might be thought to warrant republication is withdrawal
of the mandate for point-counterpoint procedure. But courts that want to use this procedure remain
free to adopt it, as many have. What is lost is standardization, pursuit of nationwide uniformity. But
this goal was abandoned in large measure because many people, and particularly many courts, want
to shape presentation of Rule 56 motions in many different ways. And uniformity did not seem to
be as important as the Committee had thought it would be. Republication is not required on this
score.

Discussion of republication concluded with the observations that the Committees had given
sufficient notice of all the features that will go forward in the revised proposal, and that the
comments and testimony have provided sufficient guidance on what should be done. It would be
different if the Committee were recommending provisions that were not published. The path here,
however, has been away from a more prescriptive rule and toward a less prescriptive rule. That is
OK.

The Committee agreed unanimously that republication is not needed.

Rule 56: Recommendation to Adopt: The Committee voted unanimously to recommend that the
Standing Committee approve the revised Rule 56 proposal for adoption by the Judicial Conference
and the Supreme Court.

Judge Kravitz concluded the discussion of Rule 56 by praising the work as deliberative in
the highest traditions of the rulemaking process. The Committee listened to the comments and
testimony. The comments and testimony have had a significant impact on the proposal that is going
forward. Additional help was provided by Andrea Kuperman’s research and by the Federal Judicial
Center’s research. Judge Baylson provided outstanding leadership of the Rule 56 Subcommittee.
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Judge Baylson noted that appreciation is due Judge Rosenthal for her support and guidance from the
beginning of the project.

Rule 26: Expert Witnesses

Judge Campbell launched the discussion of the expert-witness discovery proposals by
observing that a number of issues were raised by the public comments and testimony, even though
the total volume of comments and testimony was less than for Rule 56.

At the February meeting after the San Francisco hearing the Committee decided that the Rule
26 proposals should carry forward, subject to any improvements that may be found in light of the
comments and testimony. The Subcommittee has not reconsidered that decision. Among the issues
that remain to be explored, four are most prominent.

First is whether work-product discussion should be extended to communications between
an attorney and an employee expert trial witness who is not required to give a disclosure report
under Rule 26(a)(2)(B). The Subcommittee decided not to extend the protection, but the question
drew many comments and deserves the Committee’s attention. Practical problems in litigation
prompted the proposal to protect communications with an expert who is required to provide a Rule
26(a)(2)(B) disclosure report because the expert is specially retained or employed to give testimony
in the case or is one whose duties as a party’s employee regularly involve giving expert testimony.
Lawyers and experts avoid creating discoverable drafts and communications. Lawyers retain second
sets of “consulting” experts who are nearly immune from discovery. Other practical problems
follow. The proposal has been crafted with an eye on the New Jersey experience, which has been
a real help. The Committee had not talked about in-house experts, and was not informed about
possible inefficiencies arising from discovery of communications with them. And there are non-
employee experts that are not required to provide (a)(2)(B) reports. The Committee did not want
to protect communications by one party’s lawyer with treating physicians, accident investigators,
and the like. An employee expert, moreover, may also be an important fact witness. Drawing
suitable lines to achieve an appropriate level of protection for communications with employee
experts could prove difficult. Finally, it seems likely that much of the interest in shielding
communications with employee experts arises from concern with the limits placed on attorney-client
privilege by states that employ a “control group” test to identify who is a client. It is not desirable
to create even an appearance of attempting to expand a privilege rule by way of a civil rule.

Second is how to express the intention to protect communications between a lawyer and the
expert trial witness’s staff. The Subcommittee agreed that it suffices to provide a reminder in the
Committee Note.

Third is the problem arising from the published proposal that extends work-product
protection to drafts of any report or disclosure required by Rule 26(a)(2) “regardless of the form of
the draft.” The Committee Note explained that this language included oral, written, electronic, and
other forms. But referring to oral drafts may create a problem — a party might seek to defeat
discovery of the attorney-expert communications that are not protected by proposed Rule
26(b)(4)(C) by arguing that the communications are oral drafts of the expert’s report. The
Subcommittee proposed revising the rule text so that it protects only “written or electronic drafts.”

Fourth is the next-to-last paragraph of the proposed Committee Note. This paragraph
recognizes that the proposed rule focuses only on discovery, but expresses an expectation “that the
same limitations will ordinarily be honored at trial.” This paragraph drew protests that the
Committee Note was being used to accomplish changes in the Rules of Evidence, and perhaps even
to test the lines that require special procedures to adopt a rule that creates, abolishes, or modifies an
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evidentiary privilege. The Subcommittee recommends that this paragraph be deleted. It is hoped,
as many comments have suggested, that protection in discovery will have the desired practical effect
of ending the cumbersome practices that now effectively defeat any effective discovery of draft
reports and attorney-expert communications.

Professor Marcus noted that the proposals drew broad support from many professional
organizations, representing lawyers on all sides of practice. What remains for debate is more a
matter of detailed implementation than broad concept.

Subdivision (a)(2)(C): Disclosure of “Non-Report” Expert: Some comments expressed a fear that
the proposed disclosure summarizing the facts and opinions that a “non-report” expert is expected
to testify to will override otherwise applicable attorney-client privilege and work product. That
concern seems rooted in the effects of adding the (a)(2)(B) report in 1993, but the situation is quite
different. The 1993 Committee Note seemed to expressly provide that privilege and other
protections do not apply to information considered by an expert required to provide an (a)(2)(B)
report. There is nothing like that in the present Committee Note. For that matter, the purpose of
adding proposed (b)(4)(B) and (C), and changing to “facts or data” in (a)(2)(B)(ii), is to supersede
the effects of the 1993 Note. There is no basis for the fear of waiver. This explanation was accepted
without further discussion.

Subdivision (a)(2)(C): Committee Note: The Note to (a)(2)(C) has been changed in a couple of
respects. It emphasizes that the disclosure is to include a summary of the facts supporting the
expert’s opinions. This emphasis responds to fears that things left out of the disclosure might be
excluded at trial. A lawyer preparing the disclosure may find that an expert such as a treating
physician or accident investigator will not cooperate fully in preparing the disclosure. It seems
useful to emphasize that only a summary is required. And separate new language is added to
emphasize that the disclosure obligation does not include facts unrelated to the expert opinion.

Subdivision (b)(4)(B): Draft Reports or Disclosures — Form: Rule 26(b)(4)(B) invokes work-
product protection for drafts of expert reports required by Rule 26(b)(2)(B) and expert disclosures
required by Rule 26(b)(2)(C). The Subcommittee recommends that the description of protected
drafts be changed from “drafts * * * regardless of the form of the draft” to “written or electronic
drafts.” The drafting problem arises because drafts often are electronic, while Rule 26(b)(3) itself
extends protection only to “documents and tangible things.” And the Committee Note referred also
to “oral” drafts. (A similar question arises under proposed subdivision (b)(4)(C), which refers to
communications “regardless of the form of the communication.”)

Several comments asked what is an “oral draft.” Is every interaction with the expert an oral
draft of the eventual report? Can the rule text, along with the Note, be read to destroy the exceptions
in proposed (b)(4)(C) that except three categories of communications from work-product protection?
The Subcommittee thought it better to draw back to “written or electronic drafts.” The reference
to “oral” drafts will be stricken from the Note.

An observer began by praising the proposed expert-discovery amendments as “very careful
work.” It is good to protect drafts regardless of form. Many lawyer organizations and other
organizations have supported the proposal. The proposal to draw back to protecting only written
or electronic drafts will generate arguments about oral drafts. Three of the observers each
independently had this same reaction. It is a mistake to narrow the protection; “regardless of form”
had it right. “Oral report is a concept that had life”; interrogatories inquiring about oral reports had
to be answered in New Jersey until the 2002 New Jersey rule amendments. Protecting oral draft
reports will not impinge on the discovery of attorney-expert communications allowed by (b)(4)(C).
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A committee member asked why is an oral report not a communication with an attorney,
subject to the provisions that allow discovery of communications on three subjects? The response
was that creative lawyers will argue that an oral draft report is fully discoverable because it is
excluded from the protection of proposed (b)(4)(B); the protections for communications do not
apply. “Using words of limitation on the drafts that are protected will imply there is no protection
for others.” The committee member rejoined that a report not in writing is a communication, and
thus protected by (b)(4)(C). Another member agreed that “communications” is broader than draft
reports, but asked why draft reports are not all protected as communications? A response was that
draft reports are a species of communication that should be protected by work-product principles
even when they address the topics that are excepted from work-product protection when addressed
by other forms of attorney-expert communication. And beyond that, there can be draft reports that
do not involve communication with the attorney. But anything oral will be a communication. The
draft report and communications categories overlap, but each also has independent meaning.

It was suggested that “written” is imprecise — does it mean anything that is “hard copy”?
The Subcommittee was worried about written reports, including the modern electronic equivalent
of writing.

A committee member recalled the “documents and tangible things” scope of Rule 26(b)(3)
and noted that proposed (b)(4)(B) seems to refer to something to be physically provided in
discovery. How do you turn over something that is not physical? A response was that inquiry at
deposition can achieve the same result. But it was protested that the deposition inquiry is
objectionable because it seeks a communication with the lawyer. And it was responded that there
can be oral discussions between expert and others who are not the lawyer — common examples are
the client, or the expert’s staff. These communications might well address the form of the report the
expert will eventually reduce to written or electronic form.

An observer offered an example. Suppose the dispute involves valuation. The expert
initially thought $1,000,000 was an appropriate value, but then raised it to $2,000,000. Discovery
can appropriately inquire into the process that led to the $2,000,000 valuation, including questions
whether different figures were considered and what process was followed in reaching the eventual
figure. There is no need to allow questions about what the expert witness said in developing the
report.

A committee member responded that this argument proves too much. The distinction
between work papers and draft reports will be blurred. The danger is too great — it invites endless
debates over the line between a protected draft of a report and working papers.

It was suggested that the rule might simply protect “drafts” without any further elaboration.
But concern was expressed that this might not protect electronic drafts because they are not
documents or tangible things.

It was asked whether sufficient guidance could be provided by saying in the Note that
proposed (b)(4)(B) does not restrict the exceptions in (b)(4)(C) — attorney-expert communications
about compensation, identifying facts or data the expert considered, or identifying assumptions the
expert relied upon, are not protected as draft reports. The response was that this advice is not so
much needed if the rule text is limited to written or electronic drafts. But it was noted that the Note
says that (b)(4)(C) protects an oral communication. “I think it’s worth $100,000,000" is protected.

A motion to restore “regardless of form” failed, 3 yes to 9 no.
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Discussion returned to the suggestion that the rule text refer only to “drafts.” The
“documents and tangible things” limit of Rule 26(b)(3) was recalled again, observing that work
product in other forms is protected by the continuing “common-law” effects of Hickman v. Taylor,
not Rule 26(b)(3). Could the problem be solved by referring to “documentary or electronic drafts?

An observer suggested that if the rule text is limited to “drafts,” “no lawyer will argue that
electronically stored information is not protected.” That can be said in the Note.

A motion to delete “written or electronic” passed, 9 yes and 4 no.

Continued concern was expressed about drawing the line between unprotected work papers
and protected drafts. Lawyers will not ask for oral drafts. Perhaps the rule could refer to drafts “in
some recorded form”?

The problem of redefining rule text in a Committee Note was brought into the discussion.
It is not a useful thing. It is important to make the rule text as clear as it can be. But the words to
use are not yet apparent. If lawyers fear that electronic drafts are not protected, rule language should
make sure the protection is provided. The need for some form of guidance was underscored by
suggesting that lawyers will seek to exploit any opportunity to go back to the regime that allows
discovery of draft reports, no matter how unproductive it has been.

It was suggested that “document” carries forward into many rules the Rule 34(a) reference
to electronically stored information. The 2006 Committee Note observes that “References to
‘documents’ appear in discovery rules that are not amended * * *. These references should be
interpreted to include electronically stored information as circumstances warrant.” This suggestion
drew attention to language proposed for the Committee Note: protection applies to a draft “without
regard to whether it would be considered a ‘document or tangible thing” within Rule 26(b)(3)(A).”
It was suggested that this Note seems to expand the meaning of (b)(3)(A), making it necessary to
expand the text of (b)(4)(B).

It was suggested that the problem might be solved by viewing Rule 34 as a somewhat
circular provision that defines “document” to include electronically stored information. Then Rule
26(b)(3) would itself apply to electronically stored information; this is an interpretation that
“circumstances warrant” within the intent of the 2006 Committee Note.

This suggestion was elaborated in different directions. The statement in proposed (b)(4)(B)
that Rule 26(b)(3)(A) and (B) protect drafts can be read to settle the matter, no matter what Rule
26(b)(3) might mean independently. (b)(4)(B) extends (b)(3), just as surely as if it were written in
pre-Style form: “Rule 26(b)(3) is hereby extended to protect drafts,” and so on. The Committee
Note can explain that this is the meaning of the rule text. Alternatively, there are compelling reasons
to read Rule 34(a) to include electronically stored information in the definition of “documents.”
Documents or electronically stored information are defined to include many things that may exist
either in hard form or in electrons; the examples conclude with “stored in any medium from which
information can be obtained either directly or, if necessary, after translation by the responding party
into a reasonably usable form.” One illustration of the importance of this approach is provided by
Rule 34(b)(2)(E)(i), which directs that a party produce documents “as they are kept in the usual
course of business or must organize and label them to correspond to the categories in the request.”
It will not do to reorder electronically stored information before producing it so as to make it more
difficult to use.

This discussion was summarized by a flat statement that electronically stored information
is protected as “documents or tangible things” within the meaning of Rule 26(b)(3).

April 26, 2009 version



737
738
739
740
741
742

743
744

745
746

747
748
749
750
751

752
753

754
755
756
757
758
759
760
761

762
763
764
765

766
767
768
769
770
771
772
773
774

775
776
7T
778
779
780

Draft Minutes
Civil Rules Advisory Committee, April 20-21, 2009
page -18-

But it was protested that the rule texts do not say that documents and tangible things include
electronically stored information. The Committee should not rely on a Committee Note to an
amended Rule 26(b)(4) to accomplish an amendment of Rule 26(b)(3). Nor does it seem appropriate
to propose that Rule 26(b)(3) be amended to include electronically stored information on a schedule
that could take effect at the same time as the proposed (b)(4) amendments only if public comment
is bypassed.

It also was observed that whatever is made of “oral drafts,” it is essential to protect oral
communications between attorney and expert witness in proposed (b)(4)(C).

The question was attacked from a different angle by asking whether electronically stored
information is a tangible thing. Then protecting “drafts” will provide the desired protection.

The question was renewed again: if the rule text refers only to “drafts,” should the discussion
of electronically stored information be withdrawn from the Committee Note? One answer was that
the Note can say that (b)(4)(B) applies to any draft, whether in written or electronic form. We are
determining by this rule what is protected. The Note can say simply that protection “applies to any
draft report or disclosure, in written or electronic form.”

A different suggestion was that the Note might say “regardless of the form in which the draft
is recorded.”

The need for explicit Rule text was again expressed. There is a long history of fighting over
discovery of expert reports. We need to foreclose entirely any argument that electronically stored
drafts are not protected. Referring to “recorded” in rule text would help. An observer suggested,
though, that it would be better to leave this in the Note, referring only to “drafts” in the rule text.
But a committee member who voted to reduce the text to “drafts” protested that he had assumed the
Note would cover this. At the same time, it would be better to address this in the rule text. Another
member agreed. “Rule text is better to make it as clear as possible. Rewriting Rule 26(b)(3) in this
Committee Note is not a good idea.”

A motion to amplify the rule text reference to drafts passed by unanimous approval. Subject
to further consideration, the rule text will read: “protect drafts of any report or disclosure required
under Rule 26(a)(2), regardless of the form in which the draft is recorded.” The Note can be revised
by the Subcommittee.

Subdivisions (b)(4)(B). (C): Combined?: Professor Kimble’s style comments included a suggestion
that words could be saved by combining subparagraphs (B) and (C). The Subcommittee and
Committee had already struggled long and hard in attempts to combine them and concluded that it
works better to set them out separately. It is difficult to draft an integrated provision in a way that
clearly limits to communications, and not drafts, the exceptions for discovery of exchanges about
compensation, facts or data provided by the attorney and considered by the expert, and assumptions
provided by the attorney and relied upon by the expert. The two subparagraphs use different
formulas to address the forms of draft reports and communications that are protected. All agreed
that it is better to keep the two subparagraphs separate.

Subdivision (b)(4)(C): Communications with *non-Report” Experts: The proposed protection for
attorney-expert communications is limited to expert trial witnesses who are required to provide
disclosure reports under Rule 26(a)(2)(B). The testimony and comments provided many suggestions
that the protection should extend to some or all of the expert trial witnesses who are not required to
give these reports. Some comments wanted to extend the protection to all. Other comments sought
to protect only communications with experts who also are a party’s employees. Drafting is easy if
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we want to include all experts that must be identified by a Rule 26(a)(2)(A) disclosure. It will
present more difficult line-drawing problems if we stop short of that. What of communications
between employee and in-house counsel? With former employees? Contract “employees”? The
Subcommittee decided not to expand protection along any of these lines.

An observer noted that this question is very important to corporate defense counsel. They
strongly favor extending protection to communications with corporate employees. That will
reinforce protection for their work product. And all of the problems that have been expressed with
respect to experts retained or specially employed apply here. The problems were not as obvious
during the initial stages of this project because they are encountered by in-house counsel more often
than outside counsel, but they are just as severe. There is no reason to make this distinction. The
ABA Litigation Section supports extending the protection to communications with corporate
employees.

This observer continued that the arguments against extending the protection do not hold up.
The protection need not include retired employees or independent contractors. The hybrid fact
witness is interesting, but these problems are solved all the time — the facts the employee knows
are not protected simply because they have been communicated to counsel. The lawyer will not
designate as an expert witness an employee whose facts he wants to protect. The Note can say that
communications with an employee’s assistants are not protected. Nor need the drafting be tricky.
The protected communications can be those with an expert retained or employed by a party. The
timing of disclosure will not be a problem.

A committee member suggested that addressing communications with corporate employees
will stir concerns that the rule is intruding on the realm of attorney-client privilege, and intruding
for the purpose of expanding protection in states that limit privilege to communications with a
“control group.”

This comment led to the observation that the Subcommittee did think there was a danger that
extending protection this far would seem to be creating or extending a privilege. It also was noted
that a party anxious to protect attorney-expert communications might think about retaining the
employee expert on terms that come within the report requirements of (a)(2)(B) — at the cost of
disclosing a report, the result would be protection under (b)(4)(C) as proposed. Going further down
the road to protect communications with employee experts might engender greater resistance to the
proposed rule.

Turning away from employee experts, it was observed that a plaintiff can talk to the treating
physician. The defendant cannot. Itis possible to argue that communications between the plaintiff’s
attorney and a treating physician should be protected. That is a tough issue, with good arguments
on both sides.

Returning to employee experts, amember noted that “this has been a balanced proposal from
the outset. Adding protection for communications with employee experts benefits one particular
constituency.” The addition could make the package vulnerable.

An observer suggested that the Committee specifically invited comment whether
communications with all witnesses expected to testify as experts should be protected. Extending
the protection would not depart from what was published. Lots of changes are being made; this one
could fit in readily. Juries view corporate employees with suspicion, as aligned with their
employers. Treating physicians are regarded as neutral.
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Another observer noted that the ABA recommended splitting the difference. The purpose
is to focus on the quality of the testimony, not the process of developing it. New Jersey, however,
does not provide a model — it has not addressed the employee expert.

A third observer suggested there are obvious opportunities for mischief if communications
with employee experts are protected. Suppose a product case. An employee engineer participated
in all design decisions. How can we separate the sense impressions leading up to the final design
from the expert opinion at trial, and distinguish attorney-expert communications about one from
communications about the other? This is a big issue that requires more consideration that it can be
given now.

Discussion concluded with the observation that the Committee had devoted long
consideration to the question of employee experts. That is why the question was flagged in the
request for comments. The Subcommittee has reconsidered the question carefully, and rejected it
for fear of unintended consequences. No member responded to an invitation for a motion to extend
work-product protection to communications with employee experts.

Subdivision (b)(4)(C) Note: The proposed Note includes new language stating that communications
between a party’s attorney and assistants to the expert witness are protected. “Assistants” seemed
a better word than “agents.” No case law has been found on this topic. One witness at the San
Antonio hearing did address efforts to discover a lawyer’s communications with an expert’s
assistants. This language was approved without further discussion.

Other new language addresses the concern expressed by some comments that protecting
attorney-expert communications will impede implementation of the Daubert decision. This language
has been explored with Professor Capra, Reporter for the Evidence Rules Committee. It was agreed
that it is better to avoid elaborating on the topic. Simple is better. Thus there is a single sentence
stating that these discovery changes do not affect the gatekeeping functions called for by Daubert.
This change also was approved without further discussion.

The published Note included a paragraph recognizing that Rule 26(b)(4) focuses only on
discovery, but expressing an expectation that “the same limitations will ordinarily be honored at
trial.” This paragraph was discussed at some length at the January Standing Committee meeting.
The Subcommittee recommends that this paragraph be deleted. 1t does not seem an orderly exercise
of the rulemaking process to address trial evidence rules by a Committee Note to a civil discovery
rule.

Other: Judge Campbell noted that the Federal Magistrate Judges Association’s comment suggested
that Rule 26 might address the questions whether or when draft reports must be retained and whether
they must be included in privilege logs. The Subcommittee recognized that retention and log
requirements are important issues, but concluded that they are outside the scope of the current
project.

Committee Note: Length: It was observed that the draft Committee Note is rather long, and asked
whether it might be shortened. These amendments are trying to shut down unproductive forms of
discovery that have been widely indulged. We need to be very clear on how firmly we are closing
it down. Notes to the discovery rules generally tend to be longer than other Notes because they
address intensely practical issues that stir lively concern and great ingenuity.

Approval: The Committee unanimously approved the Rule 26 amendments with a recommendation
that the Standing Committee approve them for adoption by the Judicial Conference and the Supreme
Court.
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Judge Kravitz thanked the Subcommittee for its great work, noting that Committee
discussions have followed the high tradition of “leaving clients at the door.” He expressed particular
thanks to Judge Campbell and Professor Marcus for their great effort and fine results.

Rule 8(c)

Judge Kravitz noted that in August 2007 the Standing Committee published for comment a
proposal to remove “discharge in bankruptcy” from the list of affirmative defenses offered as
illustrations in Rule 8(c). Only the Department of Justice expressed opposition. At the
Department’s request the Committee decided not to press ahead for adoption. The issues raised by
the Department seemed obscure and it was important to reach a full understanding. Judge Wedoff
discussed the questions with Department lawyers through the summer of 2008. The Department
provided memoranda to supplement its comment and suggested it might help to solicit the views of
others. It seemed better to instead ask the Bankruptcy Rules Committee for its views. The
Bankruptcy Rules Committee recommends that “discharge in bankruptcy” be removed from Rule
8 (c). The question is thus clearly framed: should the proposal now be recommended for adoption,
perhaps with some changes in the Committee Note, or should it be deferred a while longer to pursue
further dialogue?

Judge Wedoff described the Bankruptcy Rules Committee’s deliberations, based on a report
he prepared for their discussion. The recommendation to delete “discharge in bankruptcy” from
Rule 8(c) was nearly unanimous — only the Department of Justice representative dissented.

Section 524(a) of the Bankruptcy Code is inconsistent with Rule 8(c). A discharge enjoins
all sorts of efforts to enforce personal liability on a discharged debt. If an action goes to judgment
on a discharged debt, the judgment is void. Waiver by the debtor has no effect. Rule 8(c) creates
a real tension with the statute because the ordinary effect of failure to plead an affirmative defense
is that the defense is waived.

The plain language of the statute prevents treating discharge in bankruptcy as an affirmative
defense. But if there is any room to find ambiguity in the language, the history of statute and rule
make the result inescapable.

The 1898 bankruptcy statute made discharge an affirmative defense. When Rule 8(c) was
adopted in 1938 it reflected that reality. Then, in 1970, the 1898 statute was amended. Discharge
was transformed from a personal right to become an injunction, and any judgment on a discharged
debt was made void. The House Report, quoted in the agenda materials, notes that often a debtor
who has been discharged fails to appear in a subsequent action on the discharged claim, and suffers
entry of a default judgment that is then used to enforce the discharged claim. “All this results
because the discharge is an affirmative defense which, if not pleaded, is waived.” The purpose of
the statute was to change this result. This result was reconfirmed in the House Report describing
the 1978 amendments. The discharge injunction “is to give complete effect to the discharge and to
eliminate any doubt concerning the effect of the discharge as a total prohibition on debt collection
efforts.” The discharge extinguishes the debt. The language added to § 524 stating that the
injunction operates “whether or not discharge of such debt is waived” “is intended to prevent waiver
of discharge of a particular debt from defeating the purposes of this section.”

Courts have been clear in facing the statute and rule. Every decision that considers both §
524(a) and Rule 8(c) has ruled that discharge is not an affirmative defense that is lost by failure to
plead. The most recent decision is In re Hamilton, 540 F.3d 367, 373 (6th Cir.2008). Courts that
do not consider § 524(a), on the other hand, are misled by Rule 8(c). The very cases cited by the
Department of Justice are all cases that looked only to Rule 8(c) without considering § 524(a),
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demonstrating that Rule 8(c) has misled them. And a debtor who failed to appear and plead also
might be misled into thinking that the effect of the discharge was forfeited by failure to appear and
plead.

The Department has pointed out that under § 523(a) there are debts that are not discharged.
These include a variety of things, including a debt to a creditor who was not notified of the
bankruptcy proceeding. Section 524 does not apply to questions of dischargeability — there are a
few questions of dischargeability that can be determined only by the bankruptcy court, but most can
be determined by another court. If a creditor seeks a determination whether a debt was discharged,
either by an adversary proceeding in the bankruptcy court or in an action to enforce the claim, the
debtor should respond. It will not often happen that a creditor who does not know of the bankruptcy
proceedings will sue on the claim and the debtor does not raise the discharge — the debtor has a
great incentive to raise the discharge. But even if that happens, § 524(a) controls. “There cannot
be a judgment as a result of failure to plead discharge as an affirmative defense” of the debt was in
fact discharged.

The Department responded that the Rule 8(c) treatment of discharge in bankruptcy as an
affirmative defense “has not caused much of a problem.” The Seventh Circuit has ruled, albeit in
an unpublished opinion that does not consider § 524(a), that failure to plead discharge loses the
defense. A creditor may file an action on a claim because it had no notice of the bankruptcy
proceeding or because it thinks the debt was not discharged. The debtor’s failure to plead the
discharge may be not a “waiver” in the true sense of knowing and voluntary surrender of a right; it
is more a matter of procedural forfeiture. The conclusion depends on what meaning should attach
to “waiver” in § 524(a).

Deleting “discharge in bankruptcy” from Rule 8(c) would “send the wrong message to
debtors who might fail to appear.”

The reference to the Seventh Circuit opinion was expanded by noting that it did cite to
another case that did include some discussion of § 524. The case involved a counterclaim against
a plaintiff who had been discharged in bankruptcy. (A later comment noted that the Seventh Circuit
really means its rule that a nonprecedential opinion is not precedent for anything.)

It was asked how these questions arise for the Department. Suppose the debtor appears,
pleads without raising discharge as a defense, no one inquires about discharge in discovery, and the
action goes through to judgment on the merits. It was answered that a creditor who has notice of
the bankruptcy will sue only if it thinks there is no discharge. But the question was put again: how
likely is it that the creditor will not be told, somehow, of the discharge? It was pointed out that the
likelihood may be substantially diminished by access to PACER to find the bankruptcy record of
a defendant. But it was responded that this problem can affect creditors who do not have the same
investigative resources as the Department. Some of the cases that consider § 524 together with Rule
8(c) involve egregious creditors who know of the bankruptcy and had no reason to think their claims
had not been discharged.

Further explanation of the procedures for determining whether a claim was discharged was
requested. Suppose an action on the claim: can the court where the collection action is filed
determine the discharge question? Judge Wedoff answered that the most common method to
determine discharge is by an adversary proceeding in bankruptcy. The bankruptcy proceeding can
be reopened for this purpose. Itis better to get a determination of dischargeability before addressing
the merits. As compared to bringing an action on the claim, including a request for a determination
of dischargeability, resort to the bankruptcy court has the advantage of avoiding contempt of the
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discharge injunction if the debt in fact has been discharged. This procedure is different from making
discharge an affirmative defense. If the debtor defaults the proceeding to determine dischargeability,
or litigates and loses on the merits of dischargeability, the debtor is bound.

It was asked why, if this problem has been around for 39 years, it is only being addressed
now? It was noted that there are other illustrations of failures to keep the Civil Rules in tune with
changes in substantive law. Rule 8(c), for example, continues to refer to “contributory negligence,”
despite the widespread substitution of comparative responsibility in its place. Rule E(4)(f), to be
discussed later at this meeting, is another example. Statutory changes are not always brought
promptly to the Committee’s attention.

The argument that it is misleading to characterize discharge as an affirmative defense was
countered by observing that it also is misleading to omit any warning that there are times when the
debtor really needs to appear.

The possibility of abuse came back into the discussion. Many bankruptcy debtors are
unsophisticated. The statutory provisions were adopted to prevent unscrupulous creditors from
attempting to recover on claims they know were discharged. Beyond that, how many tools should
any creditor have? No one is arguing that a debt not discharged is discharged. The question is how
the creditor should go about collecting a claim that has not been discharged. Itis notat all clear that
discharge should be made an affirmative defense to afford another tool to creditors, given the
policies enacted in § 524.

In response to a question whether a discharge can be effective when the creditor has not been
notified of the bankruptcy proceeding, it was stated that in a “no-asset” case a discharge often is
effective even as to a creditor that had no notice. Lack of notice in a no-asset case makes a
difference only when dischargeability must be determined in bankruptcy court.

A committee member asked the Department of Justice member why it cares about
characterizing discharge as an affirmative defense when it only means to sue on claims that have not
been discharged. The answer was that the Department is most likely to be pursuing a “client
agency’s” claims that cannot be discharged. If it does not know of the bankruptcy proceeding, gets
a judgment, and then sues on the judgment, the judgment is void under a “so literal” reading of §
524. This answer was summarized by another member as suggesting that the Department wants “a
negative consequence to the debtor for failing to put on notice.”

It was suggested that Rule 8(c) seems in tension § 524, but § 524 has nothing to do with
exceptions to discharge. Rule 8(c) requires pleading of “any avoidance or affirmative defense.” The
list of examples is only that — a list of examples. Deleting discharge from the list of examples does
not really change the arguments or the outcome. This suggestion met the objection that deleting
discharge would clearly be intended to reflect a judgment that it is not an avoidance or affirmative
defense. In any event, it is wrong to list it as an affirmative defense if it is not. It may be that
discharged debtors will not be aware of the many years of including discharge as an affirmative
defense, nor of its deletion, but that is no reason to keep it in.

Bringing the discussion toward a conclusion, it was observed that the Committee had no
sense of urgency about this question when it was first raised — “discharge in bankruptcy” had
persisted in Rule 8(c) for many years after 1970 without causing any apparent problems. But the
Bankruptcy Rules Committee makes the point that courts in fact are being misled. That changes the
urgency calculation. A sophisticated creditor can search for information about discharge outside a
collection action, or by many means in a collection action, including a Rule 26(f) conference,
pretrial conferences, and discovery.
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This summary was seconded by observing that courts are being misled by relying on Rule
8(c). That is not right. A discharge defense is not lost for failure to plead it.

A motion to recommend that the Standing Committee approve deletion of “discharge in
bankruptcy” from Rule 8(c) for adoption by the Judicial Conference and the Supreme Court passed
11 yes, 1 no.

Discussion turned to the Committee Note. Judge Wedoff presented a draft. Changes were
discussed. As revised, the Note would carry forward the first three sentences of the Note as
published, delete the final two sentences, and add:

For these reasons it is confusing to describe discharge as an affirmative defense. But
§ 524(a) applies only to a claim that was actually discharged. Several categories of
debt set out in 11 U.S.C. 8 523(a) are excepted from discharge. The issue whether
a claim was excepted from discharge may be determined either in the court that
entered the discharge or — in most instances — in another court with jurisdiction
over the creditor’s claim, and in such a proceeding the debtor is required to respond.

A Committee member asked whether it is desirable to explain at such length. Why not make
it much simpler? One simplifying suggestion was that the Note could say simply that the change
does not affect the methods for determining discharge.

It was agreed that Judge Wedoff, the Reporter, and the Department representatives would
work toward a suitably brief Note.

Supplemental Rule E(4)(f)

A working group of the Maritime Law Association has suggested that the time has come to
eliminate the final sentence of Supplemental Rule E(4)(f). Rule E(4)(f) establishes the right to a
hearing on a claim of interest in property that has been arrested or attached. The final sentence says
that “this subdivision” does not apply to suits for seamen’s wages under 46 U.S.C. 88 603 and 604,
“or to actions by the United States for forfeitures for violation of any statute of the United States.”
The two statutes were repealed in 1983. Supplemental Rule G, adopted in 2006, now governs
forfeiture proceedings.

The Department of Justice has expressed concern that simply deleting the reference to
forfeiture proceedings may lead to arguments that Rule E(4)(f) has come to provide a right to a
hearing in forfeiture actions. Rule G(1) provides that Supplemental Rules C and E also apply to
forfeiture actions “[t]o the extent that this rule does not address an issue.” Rule G does not expressly
address the question whether a hearing should be provided when an interest is claimed in property
held for forfeiture. Rule E never has created a right to hearing in forfeiture proceedings, and we
should make certain that no new right is created inadvertently. The Department proposes
substitution of a new sentence at the end of Rule E(4)(f): “Supplemental Rule G governs
proceedings regarding property subject to a forfeiture action in rem.” This language is better than
the suggested alternative: “Supplemental Rule G governs the right to a hearing in a forfeiture
action.” That alternative implies that there is a right to a hearing under G.

Doubts were expressed about the Department’s drafting. It could be read to undermine the
part of Rule G(1) that invokes Rule E to fill in gaps in Rule G. Perhaps more to the point,
supplemental Rule G(8)(f) provides that a person who has filed a claim to property may petition for
its release if the property is held for forfeiture under a statute governed by 18 U.S.C. § 983(f). That
clearly implies a right to a hearing. Rule G(5) establishes a procedure to assert an interest in the
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defendant property and contest the forfeiture. That too implies a right to a hearing. The
Department’s concern, moreover, may be addressed by simplifying the final sentence to read:
“Supplemental Rule G governs hearings in a forfeiture action.”

It was asked whether it would be better simply to delete the present final sentence without
any proposed replacement. Comments could be invited. The discussion concluded by
recommending that the proposal be published by including a new final sentence in brackets, inviting
comment on the need to have any reference to Rule G and the form of the reference: “[Supplemental
Rule governs hearings in a forfeiture action.]”

The recommendation will include the suggestion that publication be deferred to a time when
other Civil Rules also are published for comment. There is no urgency about fixing this residual
anomaly in Rule E.

Rule 4(i)(3)

Rule 4(i)(3) governs service on a United States officer or employee sued in an individual
capacity for an act or omission occurring in connection with duties performed on the United States’
behalf. Service must be made on the United States. The employee also must be served under Rule
4(e), (f), or (g). Rule 4(e) is the provision most likely to be invoked. Rule 4(e)(1) adopts state-law
methods of service. (e)(2) allows service by personal delivery to the defendant, leaving a copy at
the defendant’s dwelling or usual place of abode with a suitable person who resides there, or
“delivering a copy * * * to an agent authorized by appointment or by law to receive service of
process.”

Judge Kravitz opened the discussion by describing the concerns that have grown up around
this provision. It has been asked whether service on the United States should suffice. Alternatively,
it has been asked whether it is possible to avoid the upset and occasional danger that accompany
service at home, while walking down the street, and the like. These questions arise frequently in §
1983 actions against state and local employees. Plaintiffs often want the government to accept
service on behalf of an employee, particularly when the plaintiff cannot readily find the employee.
A common example is an action by a prison inmate against a prison guard. The government
commonly balks. But it often agrees to accept service when discovery of the employee’s address
is suggested. At the same time, the government may refuse to accept service because it may decide
not to provide a defense for the employee, or may even plan to prosecute the employee. Apart from
these problems, making the government accept service on behalf of a former employee would create
other difficulties.

The first response was that different approaches may be appropriate, distinguishing between
the executive branch and the judiciary. This speaker, a former executive branch officer, said that
there was not much visible concern about these questions during the time of his government service.
He was personally served once while going to his car at home; “it was unpleasant.” That was a case
in which harassing individual government officials was part of the plaintiff’s strategy. In most cases
the plaintiff and the defendant have allied interests — the defendant authorizes the government to
accept service, and the plaintiff easily accomplishes service. “This is routine for those who are
automatic targets of suits” — they authorize an agent to receive service. And normally the plaintiff
calls the Department of Justice and asks how to go about serving the defendant; “we work it out.”
At the same time, there would be problems if service could be made only on an agent and by
requiring the employee to accept the government as agent. There may be risks of actual individual
liability. And the problems with former employees may be mirrored by problems with employees
who move from one agency to another. There may be conflicts of interest. And another member
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noted that in actions against low-level employees the Department often does not find out about the
action.

One possible approach, whether by court rule or by statute, would be to require service on
the government in the first instance. The government would then have a period — perhaps 10 days
— to provide the employee’s acknowledgment of service or appointment of a general agent for
service. This could work in cases that do not involve a request for urgent, immediate relief.

Court employees may face greater problems of security and harassment. And as compared
to some executive branch agencies, there may be a higher level of trust among courts, judicial
branch employees, and the Administrative Office. It might work to make the judge’s court the agent
for service on the judge.

An immediate question asked whether the Administrative Office would be comfortable
accepting service for a judge in an action claiming direct, personal harassment by the judge?
Administrative Office practice was described in response. The Office encourages courts to call
immediately when a court official is sued. The office determines whether the Department of Justice
will provide representation, and if not may retain a lawyer for the defendant.

The next observation was that if harassment is part of a plaintiff’s tactics, protecting judges
will work only if service on the court or the Administrative Office is made the exclusive means of
service.

It was noted that in many tort claims against government employees the government has to
accept the burden of providing a defense. But it is difficult for the government to do much of
anything within 10 days, such as finding the employee and securing an authorization to accept
service. The problem is difficult. This observation was seconded in part by another Committee
Member, who observed that he had often been sued while in government service. “The idea that the
government can do anything in 10 days is ludicrous.” But this member continued to ask whether
there is a real problem, and to wonder whether it is seemly to separate out government officials for
special treatment. Why go into this?

Another observation was that officials, including judges, may be sued in courts that
manifestly lack personal jurisdiction. It is convenient to get rid of the case for lack of personal
service. This observation led to a more general question: care should be taken to consider the
consequences of any new rule for personal jurisdiction. Making the government an agent for service
might seem to create nationwide personal jurisdiction.

It was suggested again that judicial branch employees might be separated out, recognizing
the greater security and privacy concerns they may face. The broad scope of judicial immunity,
moreover, means that many actions against judges will be either frivolous or deliberately harassing.
One possibility would be to make the United States Attorney or the clerk of court the judge’s agent
for service.

These views were supported by suggesting that the Committee should work on this. “There
is an opportunity for harassment, and perhaps physical risk.” It needs to be determined whether
service on the United States alone should suffice.

Another committee member suggested that a low-level employee would worry about the risk
of personal liability without personal service. There often are disputes whether an individual
defendant’s conduct was in connection with duties on the United States’ behalf. Suppose the
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plaintiff does not serve the defendant personally — does the plaintiff lose the right to hold the
defendant personally liable?

The Committee agreed to carry this topic forward for further investigation. An initial focus
will be on actions against judges for official acts. These actions tend to be brought by pro se
plaintiffs. An effort will be made to find out from security agents and marshals how often they
encounter problems arising from service of process.

Appellate-Civil Rules Questions

Judge Kravitz noted that the Appellate Rules Committee is working on projects that are
likely to involve the Civil Rules. One of them raises the question whether Rule 58 should be
amended to require entry of judgment on a separate document when the original judgment is altered
or amended on one of the five post-judgment motions enumerated in Rule 58(a). Another asks
whether the Civil Rules, the Appellate Rules, or both should be expanded to include some provisions
for “manufactured finality.” Several past packages of amendments have demonstrated the
advantages of coordinated work. The chairs of the Appellate and Civil Rules Committees have
agreed that it will be useful to appoint a joint Subcommittee to work on these questions, and perhaps
additional questions that may arise while the work continues. Three members from each Committee
have been appointed. The Civil Rules Committee members are Judge Colloton, who will chair the
Subcommittee, Judge Walker, and Peter Keisler.

Judge Wedoff noted that the Bankruptcy Rules Committee is examining the Bankruptcy
Rules provisions on appeals. There are likely to be fairly extensive revisions. They will coordinate
with the Appellate Rules Committee. To the extent that Bankruptcy Rules issues overlap with issues
being considered by the joint Subcommittee, the Bankruptcy Rules Committee will seek to
coordinate on those issues as well.

Rule 45

Judge Campbell, reporting for the Discovery Subcommittee, noted that a year ago the
Subcommittee was asked to begin studying Rule 45. The study has included a long memorandum
by Andrea Kuperman surveying the secondary literature — much of it in bar-oriented publications
— and communications with a number of bar groups.

Itis clear that Rule 45 is a long and complicated rule. “You have to work hard to find what
it means.” Many judges say that it is a perfectly fine rule, that the problem is that lawyers do not
understand it. A fine rule that lawyers cannot understand may deserve some clarification.

Two issues have figured prominently in recent experience. Some courts have concluded that
because the 100-mile limitin Rule 45(c)(3)(A)(ii) addresses only a person who is neither a party nor
a party’s officer, a trial subpoena can command a party’s officer to appear anywhere in the country.
That reading seems contrary to Rule 45(b)(2), but it continues to have real influence. Another
problem arises when a deposition subpoena for a nonparty witness issues not from the court where
the action is pending but from another court where the witness is. Rule 26(c)(1) allows the witness
to apply to the main-action court for a protective order, but a motion to compel compliance can be
filed only in the court that issued the subpoena. The resulting questions may be better suited to
resolution in the court where the main action is pending, but the cases have divided on the power
to transfer the question, and transfer may be a burden for the witness.

Many other issues have been identified as well, including the contemporary wisdom of the
100-mile limit that has remained in place from times before mechanized transportation was invented.
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For all of the questions, what Rule 45 does is remarkable. It covers most third-party
discovery in the federal system. “There are many moving parts.” An attempt to address some of
the issues that seem to present problems might create more problems than it solves. How broad
should the Subcommittee’s inquiry be?

Judge Kravitz seized the opportunity to express thanks to the American Bar Association
Litigation Section, the American College of Trial Lawyers, Gregory Joseph, and others who
provided thoughtful and helpful responses to Subcommittee inquiries.

Professor Marcus introduced the list of possible Rule 45 issues by suggesting that a complete
overhaul may be an overwhelming task. Rule 45 has been something of a stepchild. It is a very
important part of private enforcement of the law in this country. It is not just a discovery tool. It
applies at trial as well.

The agenda memorandum lists 17 possible issues that emerged from reviewing two leading
treatises. Andrea Kuperman’s survey of secondary literature discovered that Rule 45 has prompted
a lot of writing, including additional issues. For purposes of introduction, the possible topics can
be grouped.

One set of issues involves cost and burden. The more aggressive position is that a nonparty
must be compensated for every penny spent in complying, including attorney fees to review
potentially responsive materials. This position may be qualified by arguing that reimbursement of
anything is required only if the nonparty objects to the subpoena. Rule 45 does not really say either
of these things. There may be something awkward in requiring reimbursement for the costs of
weeding out materials that are not produced in response to the subpoena: “I have to pay for things
I don’teven get to see?” These questions may raise the issue whether e-discovery should be treated
differently from hard-copy discovery.

A second set of issues asks whether Rule 45 should address preservation by a nonparty.

A third set involves notice. Rule 45 was amended in 1991 to require notice to all parties
before a document subpoena is served. It is not clear whether that has proved a good idea.
Observers have raised the question whether the party who served the subpoena also should be
required to notify other parties when documents are produced.

A fourth set of questions go to location. Should the reach of a trial subpoena be different
from the reach of a deposition subpoena? Should document subpoenas be treated separately? Is the
100-mile limit still appropriate — and if there is a distance limit, should it be measured by air miles,
most convenient route miles, shortest route miles, or something else?

A fifth set goes to timing. Can Rule 45 be used to circumvent a discovery cut off? What
should be the time to respond — Rule 45(c)(2)(B) may imply that the time to respond can be set at
less than 14 days by requiring that objections be served before the earlier of the time specified for
compliance or 14 days after the subpoena is served. And when must a privilege log be filed in
relation to the time allowed to object?

A sixth issue goes to sanctions for disobedience. The only sanction specified in Rule 45 is
subdivision (e), which provides for contempt. Should there be other sanctions?

A seventh issue asks whether a government agency is a “person” subject to subpoena. It may
be that this issue has been generally resolved by the Court of Appeals for the District of Columbia
Circuit.

April 26, 2009 version



1218

1219
1220
1221

1222
1223

1224
1225
1226
1227
1228
1229
1230

1231
1232
1233
1234
1235
1236
1237

1238
1239
1240
1241
1242
1243
1244
1245

1246
1247
1248
1249
1250
1251
1252
1253
1254
1255
1256
1257
1258

1259
1260
1261

Draft Minutes
Civil Rules Advisory Committee, April 20-21, 2009
page -29-

An eighth set of issues addresses subpoenas in aid of arbitration proceedings.

Finally, is it possible to shorten and simplify Rule 45? To the extent that it may be
ambiguous now, the goal of resolving ambiguities may conflict with the desire to shorten the rule.
Ambiguities often are resolved by adding words.

Globally, the question is whether Rule 45 needs a major overhaul. Gregory Joseph has
advised that it is not generally a problem. Is that right?

Discussion began with the reminder that Rule 45 is the only discovery rule that directly
addresses nonparties. It is so complex that the recipient of a subpoena virtually has to consult a
lawyer. But third-party discovery often makes the difference between winning and losing the case.
A simpler and shorter rule would be better. Four concepts that can be covered in plain English may
do the job. They will be elaborated as the work goes on. Agreement was expressed. The subpoena
itself should include clear directions on what is required. Simply setting out the text of Rule 45(c)
and (d), as required by 45(a)(1)(A)(iv), is no real help.

The choice of court for resolving discovery issues was identified as an important issue. The
court where the action is pending has a real interest. But there is a real tension when the dispute
involves a nonparty subpoenaed in a different court. The nonparty may deserve protection against
being sent elsewhere. An Illinois nonparty does not want to have to litigate objections or questions
of compliance in California. Flexibility is important. Perhaps a system could be worked out for
referring the issues to the court of the main action without sending the nonparty there. Arguing by
remote communication systems may be a good compromise.

The next observation was that “there is more control over discovery than is sometimes
thought.” Discovery often does not start until the judge thinks the case is ready to go ahead. The
court where the action is not pending may overemphasize the burden of compliance because it is not
sufficiently familiar with the case and the importance of compliance. It may make sense to resort
first to the main court, particularly as to disputes between the parties. After the main court has
resolved any disputes between the parties, issues raised by the nonparty may be resolved in the court
that issued the subpoena. The CM/ECF system can be used to send important file records to the
court that issued the subpoena.

Observers were invited to comment. One said that there are shortcomings in Rule 45. There
should be a provision for notifying other parties that documents have been produced. Itisimportant
to address which court decides disputes. It may be possible to identify at least some of the factors,
like costs to the person subpoenaed, to be weighed in determining what should be required.
Privilege logs can be very burdensome. But generally the rule works well. Another said that the
American College Civil Rules Committee has similar views. Rule 45 works well in most ways, but
it might be improved. There is no sense of urgency about this. A third said that many employment
lawyers feel that there are abuses in employment cases by subpoenas issued by employer defendants
to former employers without giving plaintiffs the notice required by Rule 45. Another observer
responded that in the types of cases he litigates the parties do comply with the Rule 45(b)(2) notice
requirement. The second observer added that the problem of notice after documents are produced
can be addressed in part by making a Rule 34 request to produce documents provided in response
to a subpoena.

A different set of questions was raised. The party who issued the subpoena may negotiate
privately with the person served to determine what documents will be produced, without giving
notice to other parties. A case-management order might address this, but it might be better to
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address the question in Rule 45 rather than depend on including these terms in a management order
in every case.

A judge noted that he simply orders parties to give to other parties the documents received
under subpoenas. Otherwise Rule 34 requests are made.

It was asked whether the Committee should venture into the problems and uncertainties
arising from prehearing subpoenas issues by arbitrators. It was noted that these questions affect
many constituencies in addition to the courts. The circuits have generated conflicts on some of the
questions. These are not the kinds of issues that should be addressed by the Civil Rules.

It also may be that preservation issues should not be addressed. There were many requests
that the e-discovery rules address preservation, and the requests were resisted from concern that
preservation is not a topic appropriate for the rules.

Other issues may be put aside because there are workable pragmatic resolutions. The
question whether a government agency is a “person” within Rule 45 is a good illustration.

It was agreed that the Subcommittee should consider the question of trial subpoenas issued
to officers of a corporate party. The problem “arises from different readings of the rule we wrote.”

It was agreed that there seem to be enough issues that present practical problems in real
practice to justify putting aside other possible issues that do not present practical problems. The
Subcommittee will forge ahead with its Rule 45 project.

2010 Conference

Judge Kravitz introduced discussion of planning for the 2010 conference by boasting that
it had been a terrific decision to ask Judge Koeltl to chair the planning committee. He also noted
that the ABA Litigation Section has been a big help.

Judge Koeltl confirmed that the conference will be held May 10 and 11, 2010, at the Duke
University Law School. The purpose will be to explore the costs of litigation, especially discovery
and e-discovery. Are there problems with the system? What are the possible solutions — new rules,
judicial education, best practice advice for lawyers?

Part | of the conference, focusing on empirical research, will be a cornerstone. The study
by the American College of Trial Lawyers and the Institute for the Advancement of the American
Legal System found widespread dissatisfaction with the federal discovery system. There are
significant problems. That seems to be different from the results of the 1997 FJC study, which
found that most lawyers did not have problems with the scope of discovery or proportionality. The
FJC study did find problems in complex, high-stakes cases where relations between the lawyers
were not as good. We need to find the current state of the system, measuring satisfaction and
dissatisfaction. Is dissatisfaction limited to certain areas? Do we need systemic responses? More
focused responses?

The FJC will survey some 5,700 lawyers in more than 2,800 federal cases terminated in the
last quarter of 2008. The survey will include e-discovery questions that were not asked in the 1997
survey. The survey will be distributed in May; it is hoped that preliminary results will be available
in the fall. There will be follow-up interviews with 20 or 30 lawyers to obtain responses at deeper
levels.
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The ABA Litigation Section will, with some improvements, send the American College -
IAALS survey to all its members. The survey will go out in June. Results are expected in
November.

It is not too early to express thanks for the work already done by the FJC and the Litigation
Section.

RAND has been working on e-discovery. Nick Pace is on the 2010 Conference planning
committee. He has encountered some difficulty in getting the kinds of information he wants because
there are proprietary concerns that make lawyers and clients reluctant to respond. Efforts are under
way to persuade them that empirical research is important if they hope to support their complaints
about the costs of e-discovery.

Professor Theodore Eisenberg of Cornell has been asked to help. One possible topic for
research would be whether fact-based pleading under the PSLRA actually streamlines litigation and
reduces costs.

It has been noted that California state court data seem to show a significantly higher rate of
trials than found in federal courts in California. If that proves out, it would be interesting to explore
the reasons. Is this due to federal pretrial procedures?

These empirical inquiries can fill most of the morning of the first day.

A second important part of the conference will be the overview papers. Great people already
have agreed to produce some of these papers. They will be available relatively soon to help further
development, but the authors will be free to revise them up to the time of the conference. Elizabeth
Cabraser will address discovery. Gregory Joseph will address e-discovery. Arthur R. Miller will
address pleadings and dispositive motions. Judge Patrick Higginbotham will address judicial
perspectives. Justice Andrew Hurwitz will address state discovery — Arizona has rejected
Twombly pleading, and has adopted expansive disclosure.

Then there will be a series of panels on the papers. And a panel by users of the system,
including representatives of general corporate counsel, the plaintiffs’ bar, the Department of Justice,
and public-interest firms. There also will be a panel of representatives from organized bar groups.
They will be invited to spend the next year developing their views for presentation. And we hope
to have a panel of alumni of the Rules process — Professor Miller, Judge Higginbotham, and
perhaps two of the Duke faculty, Professor Carrington and Dean Levi.

Thomas Willging described the nature of the FJC survey. The sampling design will include
2865 cases. More than 5,700 attorneys will receive the survey. The sample will be selected at three
levels, principally designed by Emery Lee. The sample will include every case that went to trial in
the fourth quarter of 2008, October through December; that is 529 cases. It will include every long-
pending case that took more than four years to be terminated; that is 321 cases. The rest is a random
sample of 2,000 cases after filtering out cases not likely to have discovery — cases closed
administratively, cases related to bankruptcy, and the like. Other excluded categories include social
security cases, student loans, bankruptcy, condemnation, drug-forfeiture, asbestos, and cases
transferred by the MDL panel.

The final draft of the survey instrument has been prepared. Many people provided comments
on initial drafts. The process is like a freight train — everyone wants to put something on board as
it passes. Half of the questions address factors of the individual cases: what was discussed in the
Rule 26(f) conference, and so on. (There are 28 possible responses to that question).
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It was noted that as compared to the American College survey, this instrument is very
specific in terms of how many depositions, interrogatories, requests for documents, requests for
admission, and so on. This specificity may help to flesh out the question whether there are problems
with e-discovery.

The FJC hopes the guestions are engaging enough, and the topic important enough, that
lawyers will make the effort to respond. The introduction is designed to make clear that the survey
is important. The questions include what the judge did, what the costs were, and what were the
stakes. Case characteristics and attorney characteristics are covered next. Then come questions
addressed to reform proposals and “rules.” The reform proposals focus on ADR; on when the issues
were narrowed in this case, and when are they narrowed in most cases. There also is a one-
paragraph description of the simplified procedure model once developed for this Committee, asking
whether the attorney would recommend such a system to a client. Other questions look to a
comparison of costs in federal courts to costs in state courts, and to the desirability of changes in the
rules to reduce all discovery or e-discovery or to increase case management.

Lorna Schofield thanked Judge Rosenthal and Judge Kravitz for the productive relationship
between the Committee and the Litigation Section, and to Judge Koeltl for including the Section in
the program. Their encouragement for the survey has been welcome. The Section has e-mail
addresses for 55,000 section members, who will receive the survey. A task force is being formed
to explore problems of civil procedure, including not only topics that might be addressed by the
Civil Rules but also topics that can be addressed only by other means.

Judge Koeltl urged suggestions for people who would be good panelists. We should have
a broad dispersion in terms of geography, youth and experience, plaintiffs and defendants.

Judge Kravitz said that the Conference will be a big help for the Committee’s work. He
expressed the Committee’s deep appreciation and thanks to Judge Rothstein for supporting the great
help we are getting from the FJC.

It was noted that individual responses to the FJC survey will not be made public.

It also was noted that the spring 2010 Committee meeting probably will not be held in
conjunction with the Conference. The Conference will be a lot of work on its own.

Judge Koeltl expressed hope that the conference would result in directions for change. How
specific recommendations for rules changes can be remains to be seen. We do need to guard against
discussion that is too theoretical or too anecdotal to help advance specific reform responses.
Concrete suggestions will be important, even when they involve things that can be done only by
statute.

The approaches taken by state courts will be part of the program. Judge Kourlis is working
on this with the IAALS, and the work will be part of the program.

Invitations will be extended to people who are not panelists, but there will be physical limits
on the number of people who can be accommodated. The Conference will be public, as everything
the Committee does. It was noted that the Seventh Circuit Bar Association recently arranged a
relatively low-cost web cast of a program celebrating Lincoln’s 200th birthday. A DVD also was
made. And it was suggested that the federal judiciary TV network might be hooked up. It also may
be possible to create a camera link to screens in a room adjacent to the meeting room.

One judge commented on the common tendency of lawyers at Committee hearings to testify
to how things are done where they practice. Lawyers may respond to research questions in two
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ways, either by reacting on a hypothetical basis or by thinking of actual experiences. We do not
want to be entirely self-referential. We aim get new data and to hear from new voices. And to be
concrete about getting suggestions for things that can be accomplished in a lifetime.

Other Matters

A new Privacy Subcommittee has been formed with representatives from the Advisory
Committees. Judge Raggi will chair the Subcommittee. Judge Koeltl is the Civil Rules nominee.
Problems of the sort addressed by Civil Rule 5.2 persist, and new ones have arisen. Some court
filings still have social security numbers and other personal identifiers. Identifiers not listed in Rule
5.2 might be added to the list — alien registration numbers are often suggested. Current methods
of implementing the rules are open to review. In criminal proceedings, questions arise about plea
hearings and cooperation agreements; those questions are complicated. Maintaining public access
to court records and protecting legitimate privacy concerns will be a problem for a long time. The
problems will be exacerbated if PACER is made generally available without charge. The time to
revisit these questions is upon us.

The FJC continues to work on its CAFA study. Present work is focused on completing the
coding of pre-CAFA case information. They hope to have a report in the fall. California has
published information on class-action filings in both California state courts and federal courts in
California. The data show a temporary decrease in filings after CAFA, and then a return.

The Sealed Case Subcommittee continues its work. The analysis is very thorough. Quite
a few sealed cases have been found. But many of them are magistrate-judge cases involving search
warrants, applications for pen registers, and the like. There also are sealed appeals and sealed
criminal cases. When courts are approached for information about cases that cannot be found in the
docket, they often express surprise to discover that the cases remain sealed. As the information
becomes complete, the Subcommittee will begin the task of considering what to make of it.

Next Meeting

The next meeting will be held on October 8 and 9 in Washington. The spring meeting in
2010 may be held in Atlanta. Chilton Varner will explore the possibility of meeting at Emory
University School of Law.

Judge Rosenthal said that the meeting had been a real pleasure. It marks the apparent
conclusion of the Committee’s work on two important and difficult projects, summary judgment and
discovery of expert trial witnesses. It has been a remarkable example of the rules process working
very well. She also repeated her thanks to Judge Hagy for six years of fine work with the
Committee.

Respectfully submitted,

Edward H. Cooper
Reporter
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The Civil Rules Advisory Committee met in San Francisco on February 2 and 3, 2009, for
a hearing on proposed amendments to Civil Rules 26 and 56, and for a Committee meeting. The
meeting was attended by Judge Mark R. Kravitz, Chair; Judge Michael M. Baylson; Judge Steven
M. Colloton; Professor Steven S. Gensler; Daniel C. Girard, Esq.; Judge C. Christopher Hagy; Peter
D. Keisler, Esq.; Judge John G. Koeltl; Chief Justice Randall T. Shepard; and Judge Vaughn R.
Walker. Professor Edward H. Cooper was present as Reporter, and Professor Richard L. Marcus
was present as Associate Reporter. Judge Lee H. Rosenthal, Chair, represented the Standing
Committee. Judge Eugene R. Wedoff attended as liaison from the Bankruptcy Rules Committee.
Laura A. Briggs, Esq., was the court-clerk representative. Peter G. McCabe, John K. Rabiej, James
Ishida, and Jeffrey Barr represented the Administrative Office. Thomas Willging represented the
Federal Judicial Center. Ted Hirt, Esq., Department of Justice, was present. Andrea Kuperman,
Rules Clerk for Judge Rosenthal, attended. Observers included Alfred W. Cortese, Jr., Esg., and
Jeffrey Greenbaum, Esg. (ABA Litigation Section liaison).

Hearing

The hearing began at 8:30 a.m., February 2, in a Ninth Circuit courtroom. Twenty-four
witnesses testified. The hearing concluded at 4:00 p.m.. A separate summary of the testimony will
be prepared from the transcript and integrated with the summaries of the testimony at earlier
hearings and the summaries of the written comments.

Meeting

Judge Kravitz began the meeting by noting that the purpose was not to reach final decisions
on any specific questions. Many valuable contributions have been made in the three hearings and
in the written comments that have been submitted. The comment period remains open for another
two weeks, however, and review of the hearing transcripts may underscore the ideas offered. But
it is good to seize the opportunity created by coming together for the hearing to reflect on the broad
questions that were identified in the request for testimony and comments. The Discovery and Rule
56 Subcommittees have work to do in preparing recommendations for the Committee meeting in
April, and will benefit from whatever preliminary guidance may be offered.

Rule 56: Point-Counterpoint

Judge Kravitz opened the discussion by observing that the “point-counterpoint” procedure
described in proposed Rule 56(c) has provoked an outpouring of comment. Forceful questions have
been raised by judges in districts that have adopted and then abandoned similar procedures, and by
judges with extensive experience both in courts that have similar procedures and in courts that do
not. As often happens in the comment process, the 20 courts that adopted point-counterpoint
practices by local rules have not weighed in. They may believe that there is no point in offering
comments that this procedure has worked well, since publication of the proposal suggests that the
Advisory Committee and Standing Committee are relying on their experience. Acting without
hearing from them might mean giving up on an idea that is better than the picture painted by some
of the comments. And it would be perilous to act without hearing from them in a way that might
require changes in their local practices.

Judge Baylson said that the point-counterpoint procedure was recommended after extended
discussion. But the comments that question it have made solid points. The other parts of the
published proposal are valuable, and seem more important than this part. Much good can be
accomplished by going forward with Rule 56 even if the point-counterpoint process is relegated to
honorable mention in the Committee Note. The revised Rule could continue to require “pinpoint”
citations to the record, whether by directing a brief that requires citations or by simply requiring the
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citations. The rule also could refer to a response brief and a reply brief, and say nothing about local
rules.

The discussion opened by these observations continued with a comment that the point-
counterpoint procedure had seemed attractive. But the testimony and comments seem to show that
this procedure can create unreasonable burdens — some litigants inflate the importance of the
statement, disputes about satisfactory implementation of the practice give rise to derivative motion
practice, and judges may not be able to police these problems at reasonable cost to the court and
parties. The Southern District of Indiana rule seems attractive. It requires a statement of undisputed
facts in the movant’s brief, and a responding statement in the nonmovant’s brief; because of page
limits on the briefs, the experience has been much more satisfactory than experience under that
court’s earlier rule that provided for statements and responses as separate papers. The brief
procedure is better integrated than the separate statement procedure.

A question was asked as to how the statement of facts and narrative are integrated in the brief
under the practice in the Southern District of Indiana. Ms. Briggs responded that in practice, “all
the facts wind up in the statement.”

It was observed that the Local Rule 56.1 statement and counterstatement work very well in
the Southern District of New York. The judge is likely to begin consideration of the motion with
the briefs, looking to the statement and counterstatement only after reading the stories of how the
facts fit into the case. It would be undesirable to write a national rule that requires a statement of
facts as part of the briefs — that would undermine the benefits of the direct point-counterpoint
process. The national rule should not establish a uniform practice that defeats the opportunity to
adopt point-counterpoint local rules. Lawyers do find ways to expand proceedings. The motions,
however, generally do not attack the statement directly. Instead, the motions attack the supporting
affidavits, arguing that the information in the affidavits cannot be produced in a form admissible at
trial. At the same time, it would be a shame to see the other advances embodied in proposed Rule
56 swamped by opposition to the point-counterpoint procedures in subdivision (c).

The question of preempting local rules was pursued further. Many districts require a point-
counterpoint procedure much like proposed Rule 56(c). A still greater number require a statement
of facts by the movant, but do not require a point-by-point response. And a plurality of districts do
not require either. It seems fair to assume that many districts prefer their current practices.
Opposition to the point-counterpoint procedure may raise sufficient doubts to defeat it as a national
requirement. But that does not mean that a different practice should be mandated by a national rule
that, in the name of uniformity, prevents local adoption of a point-counterpoint procedure. There
is likely to be significant opposition to any Rule 56 provision that would force uniformity in this
dimension of practice.

Another judge observed: “I have point-counterpoint and | don’t want you to take it away
from me.” No one fights “pinpoint citations.” Nor is anyone fighting “deemed admitted” practice,
and that is very important. We protect pro se litigants by telling them they have to make the
counterpoint response. Some courts have local rules prescribing form notices that must be given to
pro se litigants. We should pursue a Rule 56 that does not refer to statements of fact in the rule text,
achieving uniformity in substance without referring to the number of documents comprising the
motion.

This discussion opened the question whether the Committee should shape its
recommendations according to its sense of what may prove acceptable in the later stages of the
Enabling Act process. The answer was that the Committee should attempt to draft the best rule it
can, recognizing the advantages of procedures that, because reasonably agreeable, will be readily
enforced by district judges.
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Further discussion also suggested that the point-counterpoint provisions of proposed Rule
56(c) should be deleted. We cannot be sure, in light of the comments and testimony, that it is the
best practice. Whether or not it is the best practice, it is not so clearly the best practice as to justify
forcing it on reluctant courts. Nor is there a sufficient need for national uniformity to pick one point
on this spectrum and force it on all. There is much in the proposed rule that deserves adoption. It
should be protected by omitting any rule text reference to statements of fact. At the same time, it
is appropriate to preserve principles that people are not fighting about — the “considered
undisputed” provision is an example.

A parallel suggestion was that the least satisfactory procedure is one that would require the
judge to scour the record. The parties should be forced to identify the facts and to point to the
materials in the record that support or dispute the facts. There is not as much need to choose
between brief, separate statement, or other mode of presentation.

Yet another member suggested that there is a lot of good material even in proposed Rule
56(c). Paragraphs (1) and (2) — the point-counterpoint procedure and the authority to omit it —
should be deleted. The remainder of (c), with some reorganization, can preserve the pinpoint-
citation requirement and other useful procedures. These procedures will be uniform. There is no
need to adopt rule text that notes such matters as point-counterpoint procedure.

In a similar vein, it was noted that Rule 56 text should not of itself encourage local rule
experimentation. And that departure by an order in a particular case gives notice to the parties in
away that local rules sometimes to not. There is a difference between prohibiting and inviting local
rules, especially when there is no apparent correlation to differences in local conditions such as case
loads, local culture, or local state practice. Lawyers and judges are enormously inventive. There
will be local rules. And judges will develop case-specific orders.

It was suggested that the Subcommittee might frame a draft that neither adopts nor forbids
point-counterpoint procedure.

A counter-suggestion was that perhaps there should be a draft that retains the point-
counterpoint procedure as a model for opting in. Opposition was expressed on the ground that the
model would become a default, inviting all the problems that have been encountered in districts that
have adopted and then abandoned similar procedures. The Committee Note can refer to point-
counterpoint as one way of framing summary-judgment motions; that would leave the districts that
want this procedure free to adopt it, with their own local variations. Of course districts that are
adamantly opposed will not adopt it. But if there is an opt-in model in Rule 56, some judges will
start to impose it, and with it impose added costs on the parties. This procedure does not change the
standard for summary judgment, but it does impose costs.

Another member confessed to liking point-counterpoint in practice. At first he was prepared
to force it through as a matter of uniform national practice. But the comments and testimony show
that those who oppose it have genuine and valid reasons. The opposition is more than distaste for
being dictated to. Although he would not change his local point-counterpoint rule, it cannot be said
that this practice is so clearly the best practice that it should be forced on all federal courts.

Rule 56: ““Should,” “Must,”” “Shall,” or Finesse

The Style Project adopted “should” grant summary judgment to replace “shall.” Proposed
Rule 56 carries forward “should” as the word in place from December 1, 2007. But the comments
and testimony, and discussion at the January Standing Committee meeting, continue to press the
question whether it was wise to replace “shall” with “should.” Many of the comments express a
preference for “shall,” often a strong preference, and view “must” as an alternative inferior to “shall”
but better than “should.” The issue remains very much alive, along with the question whether it is
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better to finesse the question by omitting any direction to the court. Rather than say that the court
shall, should, or must grant summary judgment, the rule might say simply that a party may move for
summary judgment, asserting that there is no genuine dispute as to any material fact, etc.

A first observation was that the Rule 56 proposal is not intended to change the “substantive
law” of summary judgment. The concern with “should” is that it takes a definitive position on an
unsettled issue — what is the nature of “discretion” to deny summary judgment when a party shows
there is no genuine issue and that it is “entitled to judgment as a matter of law.” At best this is a
matter of dispute. The Supreme Court’s opinions are not clear — they include seemingly
inconsistent pronouncements and can be read to go either way. The best way to retain pre-2007 law
is to substitute “must.” Rule 56 uses mandatory language, and the Celotex opinion says that it
“mandates” summary judgment when an appropriate showing is made. “Must” avoids changing
that. To the extent that the Supreme Court has recognized discretion to deny, it has done so in the
context of a rule that, with “shall,” used mandatory language. The same discretion will remain with
“must” as mandatory language. If this discretion is eventually extended, then the Committee should
revisit the reference that the movant is “entitled” to judgment as a matter of law. Beyond that, none
of those offering testimony and comments have urged that summary judgment should be denied
when there is no genuine dispute. And it is better to avoid the alternative that finesses the issue by
removing all mandatory or directive language. The standard has been in the rule since 1938. If we
take it out, there is a real risk that we will be changing the law in ways that we cannot anticipate.
“Must” is better on the assumption that we will not be allowed to say “shall.”

It was urged in a similar vein that a lot of case law has developed around “shall.” Care is
required in tinkering with it. With “should,” the Style Project “launched something that people take
as changing the law.”

The finessing alternative was offered again. Rule 12 provides a model. It describes grounds
for various motions, but does not direct the court how to rule. But it was suggested again that
removing the familiar direction will open the door for unforeseeable developments. In 1938 Rule
56 directed that “[t]he judgment sought shall be rendered forthwith if [the supporting materials]
show that, except as to the amount of damages, there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter of law.”

The long pedigree of “shall” led to the suggestion that our first choice should be to restore
“shall” to the rule. We should not yield to the impression that the Style Subcommittee conventions
are ironclad and unchangeable no matter what the justification for using “shall.”

Reversion to “shall” was offered as an illustration of the challenges that will confront a
Committee Note explanation of each of the several alternatives. The Note might well remain as
published if “should” is retained, leaving it to the Report to the Standing Committee to explain the
decision.

A Committee Note explaining a change to “must” will prove trickier. Some explanation
seems called for when the rule text as recommended for adoption departs not only from what was
published but from the text adopted in 2007 with a Committee Note explaining that there is
discretion to deny summary judgment even when the movant shows there is no genuine dispute as
to any material fact. The explanation might be misleading if it stated simply that there is no
discretion. There are many cases stating that there is discretion to deny. A supposed “entitlement”
to summary judgment would be no more than conditional — many cases say that when denial of
summary judgment is followed by trial, the question is the sufficiency of the trial evidence. If there
is sufficient evidence at trial to defeat judgment as a matter of law, the jury verdict stands even
though the summary-judgment record would not have sufficed to defeat judgment as a matter of law.
It should be recognized that a showing sufficient to carry the summary-judgment burden may turn
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on matters of credibility better left for trial, particularly when inference and credibility
determinations may be interdependent. It might be useful to honor the frequent practice of avoiding
close calls on summary judgment, particularly when partial summary judgment leaves the way open
for trial on issues that will require consideration of substantially the same evidence as bears on the
issues that might be resolved by summary judgment. The relationship between the timing of the
motion and the progress of discovery, including the need for further discovery under present Rule
56(f) as slightly revised in proposed Rule 56(d), might be noted. It might be made clear that “must”
does not entail an obligation to defer trial in order to take the time required to decide a motion filed
too close to trial to support reasoned consideration before trial.

A Committee Note explaining some alternative that omits any direction about granting the
motion could present still greater challenges. The effort to say that the new form is intended to carry
forward whatever was meant by “shall,” without offering any direction to the court, could easily be
ignored in the early days and almost certainly would be overlooked in the future.

A Committee Note explaining restoration of “shall” could be reasonably straight-forward.
It would note the tide of adverse comments expressing the view that “should” will influence courts
toward a gradual and undesirable expansion of the discretion that has been recognized under “shall.”
It could add that the choice was viewed as a forced choice between “must” and “should,” but express
the view that the unique history of Rule 56, stretching back to the original language adopted in 1938,
cannot reasonably be captured in either word. Restoring “shall” here would not create any
ambiguity for other Civil Rules or any other set of rules, at least if it remains unique.

Further support for “shall” was expressed by asking what are the arguments against using
it? Restoring it would provide the best protection against changing practice by a forced choice
between the equally inadequate alternatives, “must” or “should.”

It also was noted that many of the comments suggest that “should” is a “thumb on the scale”
pushing for expanded discretion to deny summary judgment, or simply not to rule on the motion.

The alternative of dropping all words commanding or directing the court was raised again.
Since the Style Project shifted to the direct voice, several rules say that the court “must” do
something. But, as with Rule 12, it is possible to describe the grounds for a motion without
addressing the court’s action. The Committee Note could say that no change in burdens or standards
is intended. It was responded that a rule without some form of the traditional direction will spur
another round of litigation that seeks to challenge or recreate the standard.

The last comment continued by observing that the choice is made difficult by the dictate that
“shall” must never be used. “Shall” is the cleanest way to express the standard that it fostered over
a period of nearly 70 years. If we cannot have that, “must” is the better alternative.

Further support was expressed for “shall” as the best alternative. The Committee Note would
retract the 2007 Committee Note. Perhaps the Committee Note should say that the nature and extent
of the discretion to deny a motion that seems to show there is no genuine dispute as to any material
fact remain uncertain and are hotly disputed. The only way to allow natural evolution without
inviting unforeseeable — and therefore unintended — consequences is to go back to the traditional
word.

After agreeing that “shall” is the best choice, it was suggested that a way out might be found
by some expression such as “must, unless for good cause shown on the record.” This suggestion
was met by the counter that invoking “good cause” could easily be read to confer greater discretion
than “should.”
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Yet another member urged that “shall” should be restored. This choice has in fact been
shown to be the best way to achieve the goals of the Style Project. The extensive comments and
testimony on the current proposal have shown that neither “should” nor “must” are capable of
carrying forward the meaning that has accrued to “shall” in Rule 56. This situation is unique within
the Civil Rules. “Shall” should be restored here, without any thought that it should be reconsidered
in other rules. To be sure, the present proposal is not confined by the goals of the Style Project.
Changes in the level of discretion are well within the reach of the ordinary amendment process. But
no one has expressed any desire or intent to change the pre-Style standard, not even at the level of
defining further the discretion to deny summary judgment when the established standard seems to
be satisfied.

This discussion concluded by noting that Rule 56 may present a case that falls within another
rule of the Style Project. “Sacred phrases” were carried forward without change, partly for the
reassurance of familiarity but often because any change in expression might change meaning. Had
the comments heard now been stimulated by the Style Project — which provoked very few
comments and only one hearing — the style question could have been fought out then. By
substituting “should” for “shall,” the Style Project may have inadvertently desecrated a sacred
phrase. Reconsideration may be proper in light of the determination that the present project also is
not an appropriate occasion to tinker with the element of discretion that has been recognized but not
defined as the law has evolved.

A different point was made to finish the Rule 56 discussion. Even Style Rule 56 refers to
materials that “show” there is no genuine issue. We should think about restoring this word as a
means of ensuring that the new rule does not inadvertently affect the still uncertain definition of the
Rule 56 moving burden after the Celotex decision. The choice may depend on how much of
proposed Rule 56(c) survives — (¢)(4) identifies the “Celotex no-evidence” motion, and responses,
“showing” the required things. It might be good to balance these by restoring “show” to 56(a).

Discussion of Rule 56 concluded by noting that the Subcommittee will consider alternative
drafts, most likely by conference call early in March. The Subcommittee should have proposals for
consideration at the April Committee meeting. If all goes smoothly, the Committee will be able to
make recommendations to the Standing Committee for consideration at the Standing Committee’s
June meeting.

Rule 26

Profesor Marcus opened discussion of the Rule 26 proposals. Although Daniel Girard is the
only Rule 26 Subcommittee member able to attend this hearing and meeting, it will be useful to
review the issues raised by testimony and comments with the Committee. The issues are raised in
the January 27 Memorandum on Pending Issues prepared by Professor Marcus for the Committee.

The first and most basic question is whether to carry forward with these proposals. The
proposals respond to pragmatic concerns that have been raised by practicing lawyers, most notably
by the Litigation Section of the American Bar Association. These concerns reflect a judgment,
based on widespread experience, that the extensive inquiries into the evolution of draft reports and
into attorney-expert communications seldom yield any useful information but impose high costs.
They do not necessarily reflect any abstract evaluation of what discovery might fit best in an ideal
world of relationships between adversary counsel and their trial-expert witnesses. From the
beginning, the Committee and Subcommittee have considered the objection that restoring the
discovery limits included in the proposed amendments implies acceptance of unworthy practices that
use experts as advocates rather than true witnesses. This objection has been expressed forcefully
in a comment signed by many law professors, 08-CV-070. Their concern is legitimate. But the
hearings and comments show that the bar in general supports the proposals. The changes wrought
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by the 1993 amendment of Rule 26(a)(2) and the accompanying Committee Note were not for the
better. So the question: should the proposals be abandoned? By consensus the Committee
determined to proceed with the proposals.

A distinct question has been raised as to the possible effects of the proposed amendments on
Daubert determinations of admissibility. One tangential source of information is that the New Jersey
lawyers participating in the New Jersey miniconference unanimously agreed that the New Jersey
discovery rules similar to the Rule 26 proposals are a good thing, but disagreed about the wisdom
of the Daubert approach to expert testimony. No hint there that the discovery rule has had an effect
one way or the other on Daubert determinations. This question could be addressed by adding to the
Committee Note a statement that the discovery rules do not affect Daubert determinations: “These
amendments signal no retreat from the judicial gatekeeping function established by the decision in
Daubert * * *” The addition might be placed with the material at line 153 on p. 57 of the
publication book. No one has offered any reason to suppose that Daubert determinations will be
hampered by limiting discovery as the proposals would do. It was agreed that it would be desirable
to consult with Professor Capra, Reporter for the Evidence Rules Committee, about the form any
statement about Daubert might take.

Identifying the expert witnesses to be covered by the work-product protection for attorney-
expert communications also has been raised. Several commentators have urged that the protection
should extend to some or all of the witnesses that are not required to give a Rule 26(a)(2)(B) report
— the “disclosure” experts covered by proposed 26(a)(2)(C). These are witnesses not “retained or
specially employed to give expert testimony in the case,” and “whose duties as the party’s employee
[do not] regularly involve giving expert testimony.” The broadest suggestion is to protect
communications with any witness who would be testifying under Evidence Rule 702. It would be
easy to draft the extended protection. Most of the comments, however, have focused on experts who
are employed by a party but do not regularly give expert testimony. Itis argued that the lawyer must
be as free to communicate with such expert witnesses as with those retained or specially employed
as experts, or with those regular employees who regularly give expert testimony. It might be
somewhat more difficult to draft provisions extending work-product protection to employee experts,
given the prospect that former employees might well become involved. However that may be, all
of the pre-publication comments and discussion focused on outside experts. There was no
suggestion that discovery of employee experts presented similar problems, and indeed it was
suggested that the relationship between attorney and employee-expert is different from the
relationship with an independent expert.

An additional concern was expressed: often employee experts also have fact knowledge apart
from their expert evaluations. It could be difficult in practice to sort through the distinction between
discovery of fact knowledge and discovery aimed at communications in the course of preparing
expert testimony. It was pointed out, however, that extending the protection of proposed Rule
26(b)(4)(C) would not limit in any way discovery as to the employee’s fact knowledge. It would
not limit discovery as to the development of the employee’s expert opinion, apart from
communications with counsel. And discovery would be freely available as to communications with
counsel as to compensation, facts or data identified by counsel and considered by the expert, and
assumptions that counsel provided and the expert relied upon.

Beyond fact discovery, it was noted that several of the commentators sought work-product
protection because of uncertainties as to the reach of attorney-client privilege for communications
with a party’s employees. Some states use a “control group” test that limits the number of
employees who come within the privilege. Former employees may or may not be within the
privilege. Employees who have independent counsel present similar issues. It is not clear that the
variability of state privilege law is an important consideration in shaping federal discovery rules.
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Discussion pointed out that the proposal to extend work-product protection arose from
concern with the complexity and expense of expert-witness discovery that generally yields little
useful information and that impedes the development of expert opinions and testimony. Consensus
was reached as to draft reports or disclosures — all experts are protected. As to communications,
there are risks in attempting to freeze something in the rule as to employees or former employees.
Perhaps some general formulation could be found, giving discretion to the judge in a way that avoids
the need for complex drafting about propositions that are not firmly set. There is a risk of abuse if
we simply protect communications with all employees — an attorney, for example, might seek to
limit discovery by simply asserting that a former employee is an expert witness.

A different observation was that the present project was launched to undo the unanticipated
bad effects of the 1993 Committee Note. The proposal seeks to create a protection against the
problem the Note created. If we do not say anything about communications with employee
witnesses, there may be a negative implication that they are not protected by work-product doctrine.
This observation was met by the suggestion that before 1993, it would have been assumed that work-
product protection applies to all attorney-expert communications. The 1993 Committee Note never
purported to change that as to experts not required to make a Rule 26(a)(2)(B) report. But striking
“or other information” from Rule 26(a)(2)(B) has not seemed enough. Still, adding rule text “could
create headaches.” Perhaps the Committee Note could address this topic.

A committee member agreed that “it does seem a bit odd to deny protection for an in-house
expert.” But the proposal does a lot; it may not be wise to attempt to do everything. Many
employee experts will be “hybrid” fact and expert-opinion witnesses. There may be too many
permutations to address in rule text. The request for comments did address these questions, but no
specific rule text was proposed. Adding new rule text now might be risky. The three hearings on
the 2008 proposals show that we learn a lot from reactions to specific rule language. It may be wise
to let this possibility go by, waiting to see whether problems we did not hear about during the pre-
publication phase emerge.

Another committee member seconded the observation that, at least from a plaintiff’s
perspective, there is a potential for abuse if employee experts are brought within the work-product
protection of proposed Rule 26(b)(4)(C).

It was agreed that the Subcommittee will consider the question of non-Report, 26(a)(2)(C)-
disclosure, experts.

Another issue raised by many comments is whether the work-product protection for
communications should extend to communications with an expert’s assistants. This question seems
to arise with respect to independent, non-employee experts. An expert may rely on others to do a
lot of the work that supports the opinion. One event, probably common, is that the attorney
communicates with the expert through assistants who act as conduits. The Committee Note could
say that the protection extends to communications through a subordinate as conduit, or made directly
to the expert in the presence of a subordinate. One place for this statement would be on p. 57 of the
publication book, after line 167. A different sort of event, also probably common, is that the
attorney may want to talk with the subordinate as if, in substance, a consulting expert who will not
be testifying at trial. It is not clear how we should deal with this possibility.

The distinction between subordinate as conduit and subordinate as consulting expert was
taken up by suggesting that focus on the “conduit” function may be too narrow, an attempt to
sgueeze too much into one word. We want to protect communications with the expert’s team. The
attorney is talking to the assistant as an agent of the expert; the situation is akin to the “common
interest” aspect of privilege doctrine.
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The distinction was reiterated. It is easy to conclude that protection should extend to
communications with an assistant as conduit to the expert. But the lawyer may well talk to the
assistant understanding that the conversation may not go to the expert. The assistant still may be
acting as agent for the expert. The assistant as agent may exercise discretion in deciding what to
report to the “boss expert.” “The idea is to provide wide protection to avoid gymnastics.”

Agreeing that it makes sense to protect communications with the expert’s staff, it was asked
how often the question comes up? “Who notices a deposition of the staff person who has not been
designated as a trial-witness expert”? One witness at the San Antonio hearing said this had
happened, but the situation was not described in sufficient detail to advance understanding of
possible problems.

It was suggested that the staff-assistant question could be addressed by a simple sentence in
the Committee Note. But it also was noted that Committee Notes should be kept as short as
possible.

Another set of issues may be described as “logistical.” Suppose a person has already been
deposed for fact information and then is disclosed as an expert witness: must a party obtain consent
or an order for a second deposition to explore the expert opinion? Would a second deposition count
against the presumptive limit of 10 depositions per side? Draft Committee Note language urging
a reasonable approach to these questions was considered and dropped. It could be restored. But
“anything specific would be too specific.” Should we try to say something? Although good lawyers
have raised this concern, judges will work it out. Itis likely that a Committee Note statement would
use quite a few words, and do little more than recommend flexibility. The Committee Note should
not become a practice guide. And even if an attempt were made to identify best practices, it would
be difficult to describe all the appropriate factors.

The comment from the Eastern District of New York committee urges reconsideration of an
issue already considered. The Advisory Committee debated a fourth exception that would take
outside the Rule 26(b)(4)(C) work-product protection communications “defining the scope of the
assignment counsel gave to the expert regarding the opinions to be expressed.” This exception was
rejected because it would be difficult to find language that does not expand the exception to a point
that destroys protection for any communication. The wide scope of discovery that remains as to the
origins and development of the opinion, including the three exceptions already built into (b)(4)(C),
seems enough. The Eastern District committee is concerned that as drafted the rule will not permit
the discovery described as permissible in the request for comment, see p. 47 in the publication book.
But the rule text as published does permit this discovery; it is only attorney-expert communications
outside the three exceptions that are protected. And even that protection is defeasible if a party
makes the showing required to defeat work-product protection. This discussion concluded without
anyone suggesting any interest in reconsidering this question.

The next-to-final paragraph of the proposed Committee Note notes that Rule 26 focuses only
on discovery, but expresses an expectation “that the same limitations will ordinarily be honored at
trial.” It was agreed that inclusion of this paragraph should be reconsidered. It has been used to
support arguments that Rule 26 is being used to create an evidentiary privilege that under § 2074(b)
can take effect only if enacted by Congress. Professor Capra, Reporter for the Evidence Rules
Committee, believes it unwise to address evidence rulings at trial in a Civil Rules Committee Note.
The Evidence Rules Committee shares that concern in some measure. This paragraph makes it more
difficult to understand that Rule 26 is only a discovery rule, not a privilege rule. Some will argue
to Congress that the Note shows the rules committees are resorting to subterfuge to evade Enabling
Act limits. The expectation stated in the Note, moreover, is not necessary to make the discovery
limits effective. There are practical reasons to avoid at trial the kinds of wasteful behavior found
in depositions — a judge will understand the unimportance of the information being pursued, and
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a jury will quickly become impatient. In addition, most lawyers will prefer to avoid asking
questions with unknown answers.

The discussion of Rule 26 concluded by noting that the Discovery Subcommittee will
consider the testimony and comments and prepare a final proposal — perhaps with some alternatives
— for consideration at the April Advisory Committee meeting.

2010 Conference

Judge Kravitz noted that planning is under way for the conference to be held in 2010. The
conference will consider the basic structure of the notice-pleading/discovery/summary judgment
system created in 1938. Anxiety about discovery of electronically stored information continues to
grow to levels that demand reflection on the system within which discovery operates. This endeavor
will be important even if it does not lead to immediate attempts to revise the basic structure.

Judge Koeltl will chair the planning committee. The planning committee includes both some
Advisory Committee members and other members.

The Federal Judicial Center is moving forward on pulling together empirical data. Tom
Willging and Emory Lee are designing a new discovery survey. RAND is working on e-discovery.
Other researchers also are gathering empirical information.

The planning committee is considering whether to ask a few people to prepare initial “think
pieces,” of modest length, to help focus further planning and stimulate discussion by those who will
be recruited for the panels.

The Conference will be held at the Duke Law School, most likely in mid-May. Dean Levi,
former chair of the Advisory Committee and then the Standing Committee, is pleased to host the
conference.

Adjournment

Judge Kravitz noted that the Discovery Subcommittee is reviewing a list of questions that
arise from Rule 45; a progress report may be available for the April meeting.

Judge Kravitz thanked Andrea Kuperman for her valuable research in support of Committee
work. He also thanked the Administrative Office staff.

Respectfully submitted

Edward H. Cooper
Reporter





