Meeting of the Advisory Committee on Rules
for Civil Procedure held at Wew Haven, Connecticut, from
August 28 to September 2, 1936. |

PRESENT;

Hon. William D. Mitchell, Chairmen,

Dean Charles g.-ﬁl&f&,»%@pégﬁergz

Hajor Edgar'B.;Talmaﬂ,»geaﬁéﬁgﬁy,‘,

Hon. Warren Olney, Jr.,

Hon. George Donworth,

¥r. Robert @. Dodge, |

Prof. Wilbur H. Cherry,

Mr. Rdward H. Hammond,

- Hon. Secott M. Loftin,

¥r. Leland Tolman,

Mr. Joseph G, Qa;able,

Wr. James #m. Hoore. |

THE Gﬁﬁiﬁﬁéﬁ; I will explain at the outset
why I foreced this meeting on yau—éﬁjﬁhisfﬁ;me efnﬁhe year.

I talked at considerable length with the Chief
Justice about it. I saw him again at St. Andrews ﬁﬁs,‘
weeks ago. I think it is»faiyiy-eviéﬁnt,te everyhééjff
that we are not gazng te,ha?é thége'rﬁlas ready on the first
of J&gﬁatgf The court told us,th&t,ﬁé.had to have them
ready fer‘gﬁ by Besamkar-firgt;'hﬁﬁ‘ﬁhax is a ghységél
;g§ggg§§iligy. : Thsypwbuld;be‘ﬁeﬁg igggftha;teﬁﬁvaf.aggtherﬁ




month, and they would not have time to do anything
between the flrst of Ootober and the first of Janusry.

uf course, with that ahead of us it would have
been a sensible thing to defer this meating Lo Uetober
and have a full session and get more suggestions from the
bar. But %ﬁ&% $&§ﬁ% & degision from somebody that we oo
woren't going to have them ready by January first. The
Chief Justice was not willing to itake the responsibility
for it and neither was I, and he advised me that we had
better hold the meeting and have our own revord clear as
making a aaa%iﬁagag gtruggle. Then when the breakdown
comes on 3§nu§¥y first, we won't be in the position of
haying to throw up our hands gﬁé say we gould not do it.
The whole thing will come of its own weight, and will be
due to the delay of the commitiecs in getiing in their
raports and things of that sort, for which we are not
regponsible.

I do not want you to think I was pig headed
enough to drag you down here unmegessarily. . Although
we gannot finlsh up, at the sane zima we ean 4o some usefgz
work hefe. That explaine why there arve so meny valuable
men missing. I felt we ought to go shead. The Chiefl
Justice felt that way about it.
| It ia obvious that we cannet submit anything

to the court before the Octobsr term.




RULE 1.

RULE 1.
@) Title. | T
Strike out: "And the Supreme Qéért of the
Distriet of Columbia."  ;
To read: "Rules of Civil ?raeedaré for the !
District Courts of the United States."
(2) Line 3. ©Strike out: "and in the Supreme Court
of the District of Columbia." v
Substitute: "includimg the District Court of
the United Btates for the District of
Columbia.”
To read: "These rules shall govern the
procedure in the distriet courts of the |~
United States, including the Distriect ‘
Court of the United Btates for the District
of Columbia, " etc.
(3) ILines 4-7: |
Strike out in line 4 after the words, "District
of Columbia" in old text or after "District courts
of the United SBtateg" in révised text, the remsiindex
of the sentence.
Substitute:
/ "In 8ll eivil actions, whether heretofore
eogéiz&ble at law or in equity, subject to

‘the provisions of Rule 90."




RULE 2;7'

RULES 2 and 3

\/ = Line 2. Strike out the word "only."

()

i
(2)
:i M

{3:%

(a)

.
.

It is voted with respect to Ruie§:3 and 6 that
the so-called mongrel rule snd the so-called hip
pocket rule bars the First Alte£n§£1v§~ﬁ§le; that
the Third Alternative Rule of Rule 6 be eliminated,
and that the committee embody in its report to the
court only the Becond ﬁlgérna&ive Rule requiring
the filing of the complaint with the court in order
to commence an actien;‘thaﬁ the adventages and dise
advantages of the so-called hip pocket rule be
deseribed in a note for thé»henefit of the court,
tegethe? with a statement of the génsral reaction
of the bar to the original three proposals.

It is1unaﬁimously égreeé that on the filing of
the complaint the summons shail be issued by the
clerk under the seal of the court.

It is'#ateé~that the summons when issued may be

|

served either Ey the marshal or by a.eemgatentiperaagg

as already prescribed in our draft.

It is agreed that the rules shall provide

. that the action shall be commenced by merely filing

a complaint, and that a delivery to the marshal,

or actual service, shall form no part of the
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(1)

Ruls 3 S

procedure necessary to have an action begun pending.
It is voted that the question of the effect
of failing to serve a summons promptly be passed
at this time, and be taken up in connection with
Rule 48.
It is understood that we will modify the
aié system by adhsring’te gur proposal that a copy

‘i of the complaint shall always be served with the

sUMMons .

In Rule 3 under the decisions made the

. secgond paragraph in now unnecessary, and may be

u, omitted with appropriate footnote references to

2,
o o

this statute.
The third paragraph, lines 24-27, omitted

here ahali bé considered in connesction with Rule 4.
The resolution is adopted that we should use

the method preseribed by the Bquity Rules

requiring all process to be served by the marshal

or his éeputieﬁ$ or some one spécially designated

by the court for that purpose. (See Rules 5 and 6)
The resolution is passed that filing papers

may be made with the judge instead of the clerk,

subject to limitations which we will deal with later.
Add:r "The filing of papers with the court

as required by these rules shall be made by

filing with the clerk, except that the judge




(10)

RUIES 3 and 4 4

in his dlseraﬁien nay germzt the yagers to be
filed with him. in which case he shall endorse
thereaa the filing éats aﬁé farthﬁith transmit

the papers to the clerk's effxee.“

Ve shaulﬁ make a note to preaerve the

methods af servise prescribed by acts of aaﬂgresa

in the District of Columbia.

RULE 4.
(1)

@)

(3)

Recast Rule 4 (a) as to issuance of summons
with@ﬁt a resolution to that:efﬁeat.
Lines 4~6. | » | | 7 |
Strike aut* “ghall Eé prepared and éigneé
by the plaintiff_ar his atterney, shall
o state address af the signer"
Line 8. Strike ;tfi\ “upan the signer."

To be inaertga (just where, the repcrter
hes no note): "to be signed by the elerk "

Line 11. For "taken' say “rendered."

JUDGE DONWORTH: I don't like the
reference to 20 days for the time to serve his
anéwer, because theré are a iat of things he méy
do by the service of hig answer. I much perfer
the form of summons in the State of Washington:
"You are hereby summoned to appear within 20

days aftér gervice of this summons and §Efeﬁé.“




RULE 4 ’ 5

He is told he must appear within zﬁfdays and
defend the éetion. Section 223, Rem Code.
THE CHAIRMAN (to reporter): lMake a
note. Equiﬁy Rule 12»relating to summons.
(4) | DEAN CLARK:  Subdivision (e) (1)
| would read in this faahidgz -
| "Upon the United States, by serving
the summons and eampléint upon the United
Btates attorney for the distriet in which
the action is brought or upon any assistant
United States'attsrney or clerk lawfully
naéeé in the certificate filed by such
United States attorney with the clerk of

the district eeurh,‘and'hy gending," etc. in
 line 34 and following.

(5) Liﬁe 21. Change "when a statute so érevides"
to read; "when a federal dntute s0 provides."

It ought to be limited to federal
statutes. '

(6) Subdividion (b). DNote to the reporter to put a
note under the rule calling it to the
attention of the Supreme Court.

THE CHAIRMAN: In a note refer to
those statutes which already allow service

outside of a distxist within the territorial




4

RULE 4 6

linmits of a state, and then add a sentence that
in so far as thisgggeﬁ;beyéﬁd that, there has
been some quaﬁtian\?&iaedvhy members éf the bar
whether it is wiﬁﬁiﬂ the scope of these statutes.
JUDGE BeﬁﬁéﬁTﬁt .i mﬁks~a‘matian that there
be a note that thé‘félzéwiﬁg #tatutes, namely « <.
provide for service of this kind, and that the
effect of this rule would be to make it more
general, as suggested by the chairman.
(No formal action was taken on Judge Donworth's
motion.) |

(7) 1In Sghdiviaien (¢), in sub-section (2), line 53;
in sub-section (5), line 75 and in sub-section (6),
line 85, change "an action" to "any action.”

(8) A misyriptﬂiﬁ‘subdivié;on (¢) (6) (no line
eited), "defendant" (singaiar) inatead;ef :
“defendants" (plural).

(8) Lines 87-91.  lethods of Service by Publication.

~ (1line 87); This rule shall not affect the

methods prescribed in the federal sta@ﬁﬁesifer the
service of summons by publication, or in the case
of the District Court of the United States for the

Distyict of Columbla, prescribed by any law in

forece and effect in said distriet.




RULE 6.
(1)

@

(3)

(4)

RULES 4 and 5 7

JUDGE OLNEY: I move that this exception,
which is provided in lines 8791, shall include,
by reference to the section, all other cases in
which a method of service by publication, appli-
cable to the United States courts in gaheral, is
provided, and that likewise it shall separately
except the statutes which are peculiarly apﬁlieaélg
to actions in the District of Columbia.

THE CHAIRMAN:  You don't mean that the
Distriet of Columbia statute should be referred to?

JUDGE OLNEY: = To.,

(The motion was carried as made.)

{(a) TLine 9, add the word “federal" before
the word "gtatute," to be consistent.

In Rule 91, add "venue" in conjunction with
Rule 5 (a).

A hste'tc_tha reporter to consider whether

 there is not an unnecessary duplication inm Rule

4 (b) and Rule 5 (a).

Make the summons by the marshal of thé distriect
in whieh the service is made.

It is agreed that while writs of summons .
must be served by tha'mérshal, writs of subpoena
may be served by other persons, aﬁd subdividion (b)

amended occordingly.




(5)

(6)

RULE 6.
(1)

(2)

(8)

(4)

RUIES 5 and 6. ' 8

It is the sense of the meeting that there shall
be as many duplicates or copies as anybody wants to
ask for, so that he can have more than one, and
that alias summonses may be called fé% and issued,
and that some combination of Eheée eléfrules will
fié the situation. | |

It is moved that we take the subst&ﬁgé of
Fguity Rules 12 and 14 respecting the return,
and meke the summons ?3tﬁrﬂ&§1§, requiring it to

be returned and providing for alias summonses.

Subdivision (a), the words at the end of the first

gentaence Lo read:

“"Upon each of the pavrties who is not

in default affected thereby,"

" or words to that effect.

It is voted that & copy of the pleading or
ether papers be served at‘his last known address, and
if he has no kﬁﬂgn]éd@raas, then on the elerk
for hinm. ‘

Subdivision (a), line 14, strike out that
part of the sentence commencing with the words,
oy aniess.“

For lines 50~58, substitute: |

"The complaint shall be filed with the

court before the summons is issued. All




(1)

(=2)

RULES 6 and 7 ' 9

other pleadings and all papers in the case
shall also be filed. VWhen a time is
rpiesazibea for the service of a pleading
or other gaper; the same shall be filed
a8 well as sgrvea‘ﬁi%hin such time ." \
NOTE ; In the above amendment to lines 5058
the phrase “all,athervpaperéﬁlhaa been questioned,
and the r eporier and §he Stylg Committee should
consider the question of being more specifiec and
of limiting that phrase to court papers which
would naturally be a part of the record in the
cause. | |
THE CHATRMAN: It is the sense of the
meeting that in defining the phrase "all other
papers,” it is not the intention of the committee
that documents effersé’in,efiéenee should be

within the rule.

The motion is carried that ¥Mr. Morgan's
suggestion, as modified by the chair 80 ag to
make the time the time of application instead of

the time of the order, be adopted.

It ig the sense of the meeting that enlarge=
ments of time may be made by the court ex parte

and without notice in its diaeretien.




(3)

(4)

(5)

(6)

RULES 7 and 8
10

We want to amend Rule 7 so as to provide ’
that_appliaatiéns for enlargements of time‘éther
than appaais and rééerﬁa, ete. may be made
ex parte and without ﬁatige iﬁ the discretion of
the court, and secondly, that an order may be
made enlafgiﬁg the time after the,exiéting time
expired, provided an spplication or motion is
maééibefare that time expirés. ,

Liﬁas 18«20, Substitute for the second
sentence of the paragraph the following: |

"The expiration of & term of court
shall in no wise affect the power of s court
té do any act ar‘take any proceeding.”

Line 15. Btrike out "required."

Substitute "provided.”

For lines 37-40 substitute the following:
"Whenever a party has the right or is
required to do some act or take some pro-
cesding within a preseribed time after the
service of a notice or other paper upon him,
- and sﬁeh notice or paper is served upon him
by mail, three days shall be added to such

prescribed tinme."



RULE 8.
RULE 9.
RULE 10.

(1)

(2)

RULE 11.

(1)

(2)

(3)

(4)

RULE 12.
(1)

RULES 8, 9, 10, 11 and 12. il

Ho aetisﬁ.

We action.

It is moved that the :alﬁ‘sﬁaﬂ& ag it is in
respect to verification. |
Line 16, strike eu%kthe words:
" "and reasonable costs may be assessed |

against the party."

Lines 5 and 6, the words "if assigned" are
stricken out. |

Lines 18«24. It is the sense of the méeting
that these lines be left as they are.

Insert the words "or motion" after the
wéréx:“ple&&ing,“ in lines 25 and 26.

Line 27, after the éera ”pleading“ add

"or in any motion."

Our eriticism of subdividion (¢) is that it
is inconsistent and does not adopt any theory.
It starts:eut on the thaary that you ghall, if
practicable, take up the allegations one by one and
admit or deny. Then it abandons this and allows

a general denial. Then it,sayé if you overlook a

paragraph and don't deny lor admit it, it is




(2)

(3)
(4)

(5}

RUIES 12 snd 15. 12

admitted. :
THE CHAIRMAN:  Let's refer this to the
reporter and Hr. Horgan to see if they can present

something at the next meeting of the committee

that will meet the objections that have been

offered to this! Bnieag there is gbjection,
we will-sa éiﬁgﬂée of it. : -
Subdivision (d), lines 55-60, it is voted
to amend to read as follows: | |
| "Except as to a party against whom
| a Jjudgment is rendered by defsult, the
judgment shall grant the Telief to wich the
party in whose faver it is rendered is |
entihled upon the pleadings and the evidence,
even if the psa rty h&ﬂ not asked for such
relief in his«éemaad,fér Judgment "
It is understood that Rule 63 (e¢) will alse
be revised to conform to Rule 12 (4).
It is voted that Rule 12 (b) stand as it is
as to 1inés 15=20./ |
It is voted that we pass "that proviso® with

a request on the reporter that in conunection with

‘the discovery provisions there be incorporated a

provision requiring a denial under oath of

doaiments whose authenticity is claimed. If not




13
RUIES 13, 14 and 15.

so denied, their authenticity should be deemed
. to be admitted 80 that the other party cannet
 contest it. -
RUIE 13. | | )
- {1) It is veted'thét subdivision (6) éf,sestiaﬁ
) (a) be omitted £rom the rule.
(2) Strike out all of gﬁbﬁiﬁisiaﬁ (1) of
 section (a) éfter the word "eapacity" in line 15.
(3) Line 11, substitute (in substance) the
foellowing for the sentence eamménaihg "A party
desiring," ete: - B |
A party desiring to raise an issue
as to the 1égal axisteﬁée:er the ecapacity to
sue o be sued of a ?érty must specifically
dény such existence or éapaaity; and when the
issue concerns its existence oy nis or its
capacity, shall state the particulars con-
gerning the lack thereof."
THE Qﬁéiﬁﬁﬁﬁé" We will leave this to the
reporter to work out.
(4).  strike out subdivision (5) of meetion (a).
(5) Subdivision (4) of aegtian'(a}; take the
Eew York sﬁatuﬁeé but apply it to these judicial

or qa&éiujaéicial‘trihangla as well as to courts.




14

RULES 14, 15 and 16.

(6) ILine 69, for "fellow-service" substitute

Yinjury by fellow servant."

RULE 14. |
(1) The reporter and styliste are to consider
" whether Rule 21 is not out of place; whether of
not it ought not to go back and fellow Rule 14.
RUIE 15, | | |
(1) It is the sense of the meeting that we
defer the special suggestions of the patent 1&w§ars
relating to patent eases until after we have
heard fram‘%ashingtég"
(2) Add to Rule 15 that the counterclaim has
got to be set forth in the manner prescribed
for the complaint by Rule 14.
RULE 16. ’
(1) It is voted that subdivision (b) be made

to read substantially as follows:

"All objections congerning the
sufficiency of the service of process,
jurisdietion over the person of the defendant
or ?enﬁa shall be raised by éhe defendant
at one time by motion. This motion shall
be made before answer and shall constitute
a special appearance without being denomi-

nated as sugh; and shall be decided as a




(2)
(3)

(5)

(6)

| 15
RULES 16 a nd 17

preliminary matter. Mo such objection

shall be raised by a defendant at any other

time or in any other ménner."

The reservation is made that that motion is
adopted subject to further comsideration of the
phx&se'&baut gpecial appearance,

Lines 24-32 are not affected.

Line i?, insert "only" after "constitute."

Line 14, Refer to the Stylist Committee
the passage: "All objections concerning the
sufficliency of the service of process, venue," etc.

"And lack of the court's jurisdietion," line
14, goes out. (See note 1, supra, under Rule 16)

THE CHAIRMAN: I suggest that the use of the
word "venue" is a matter for the Style Committee
and the reporter, and if there is any doubt, that
they make it clear as to whether the defendant is
sued in the’right distriect or &ivisiaﬁg whethey
or not it is good practice in drawing a complaint
that yéu must ailege the facts showing that the
defendant was sued in the right distriet.

Line 49,'sﬁbdivisien (¢), substitute "may"
for "shall." | | |

A patent law suggestion relating to Rule 16,
which ought to be considered -- the peculiar

statute as to venue.




(7)

RUIE 17.
(1)

(2)

(3)

| 16
RULE 17

See correction No. 2 under Rule 17, regarding

line 8 of Rule 16.

JUDGE DONWORTH: #hether made at the
same time or not, Ilwill,mé?e’tha§,iﬁ Rule 17,
line 3, "10" be changed to “EG"tééys after service
of any pleading, as tq-eyery&hing-we are going
to put in the rule.

THE CHAIRMAN: “You would put it before:
the answer?

JUDGE DONWORTH: = Yes.

(The motion was carried.)

In 1ine 6 of Rule 16 substitute "20" for
the figure "10."

THE CHAIRMAN: It has been moved, in sub-
stance, that Rule 17 be amended so that the.
proposed neﬁ motion is to be embodied in it to
dismiss the bill on the ground that it does not
state a cause of action, and that it shall be

coupled with anotﬁér motion for a bill of partie

¢ulars or to make more definite, and that in case
they are coupled aﬁ&.ﬁhe motion to make more
definite is granted, a motion to dismiss should
be comsidered as directed at the amended bill.

That's the subsﬁaneéiﬁf iﬁg




'(4)
(5)

(6)

(7)

RULE 18:
(1)

RULES 17 and 18 iv

{The motion was carried.)
Lines 11~15, "Unless the party . . . . . .
determine the motion," are stricken out.
Line 25, strike: out the words, "its service.®
Substitute the words, "notice of the order.”
Lines 16-21 are stricken out.
Substitute: )
x "If the motion is denied, the
.7 moving party shall have 5 days after notlee
of the denial within which to serve his
responsive pleading." .

In Rnl@ 22, line 12, page 39, after the word

”pleading“ add “er ple&diagrsnpplemented by a

bill of gartiaulars,“.

The motion wes made to amend Rule 18 so ﬁha,,tr
ﬁhe?ertha counterclaim (see line 3 of the rule)
arising out of the same transaction is the
subject of a pending suit, it shall be optional

with the:defandaﬂt tc_assezﬁ it as a counter-

»slaim, leaving it to the Style Committee and the

"reparter to £ix the term5¢_

MR. LOFTIN: I move as a substitute motion
that this particular matter be postponed until




(2)

(3)

{4)

(5)

(6)

RUIE 18 18

the October meeting, and that in the meantime
the reporter be requested to have his staff .
preparse a memorandum on the guestion and circulate
it to the members of the committee, so that we
may have it for consideration before the Optober
m@eting.r.'

(The substitute motion was carried.)

Line 28, substitute the word "may" for the
word “"shall." |

Line 4, substitute the word "any" for the
word "a" before "plaintiff," making it read:
"against any plaintiff." |

| Line‘4; after the words "at the time" insert

the words "of filing the answer."

Lines 6 and 7, strike out the words "has

jurisdiction te entertain the claim and," making

. no substitution.

‘Lines 14«16, strike out the word "likewise"
and the words “has'juriaéietien to entertain the
¢laim and," so as to read:

"provided that the court can, if the
presence of third parties ie essentisl for
its adjudication, agquire jurisdietion of

such parties."




RULEZ 18 and 19 ‘ 19

Then state in a note that all these rules
respecting counterclaims are sﬁbjeet to the
broad provisions of Bule 91.

(7) Lines 21-24, the style is to be improved by
the reporter, and reference in a foot note is to
be made to the genersl effect that the fedé?51 
etétatss relating to ésSigned claime in diversity
cases are not intended to be modified.

(8) 'Linea 10 and 11 are %o be sﬁtickeﬁ outb:

“If the action proseeéa . e « s+ . . chall be

»barxea.ﬁ

(9) That @art of Rule 18 gemmenaing with 1ine
59 ta the end is strickenm, and in its place is
sabstituted the fellsﬂiﬁg. | ' |

“Juégsmﬁnt nay bs given as proe
vided in Rule 63 (b), which shall
include the right to give a judgment or
judgments on the counterclaim or cross-
claim, even though the aetion has been

‘dismissed or otherwise disposed of as to

the plaintiff, if the court has juris=
dietion so to do." o
Then trensfer from Rule 18 to Rule 63 that
part of Rule 18 commencing with the words "In case"

in line 69 and ending with line 72.




(10)

(11)

(12)
RULE 19.

(1)

(2)

(3)
(4)

RULE 20.
(1)

Rules 18 and 19 20

Lines 19 and 20, after the words ‘“need not"

the words, "be one diminishing or defeating the
recavery,“ sta.
Line 39, substitute "reply" for “answer."

Line 70, sabstitaﬁei“atay" for “"delay."

Line 4, it is voted that the rule be
amended in some way 80 that the move for leave

may be made ex mrie, if made at or before the

answer is served. If after the answer is
served, it is to be on notice.
It is moved that we postpone fa:‘farfher

consideration the question of broadening out

Rule 19 so as to allow the defendant to summon

" in the third party as a matter of right, as

under the 5th and 6th Admitalty Rule.
Lines 20-22, This 1is to be noted as only

a matter of form.

Line 17, in plage of the word "coedefendant”

substitute the words "other party."

Lines 10«13, strike.aut‘eammeﬁeiug with the

words "and mayiintarpes@“ in Lines 10 and 11

down to and including the WQrd "averment, " line 13.




{10}

(11)

{12}
RULE 19.

(1)

(2}

{3)
{4)

RULR 20,
(1)

RULES 18, 19 and 20 200

Lines 19 and 20, after the words “need not,
the words, “be one diminishing or defeating
the recovery,” elo.

Line 39, substitute "peply' for "answer.”

Line 70, mubstitute “stay” for “delay.”

iine 4, it is voted that %h%traie be
guended in some way so that the move to leave
may be smended gx parite, if made at or before
the apswer iz served. If siter the answer is
sarved, 1t iz to be on noties.

It is moved that we postpone for furiher
sonsidoration the gquestion of broadening out
Rule 19 so as to sllow the defendunt to summon
in the third party 28 a mabter of rignt, as under

_the Bth and 6th Admirelty RAule.

Linmes 20«22, This is to be noted as only
a matter of form.

Line 17, in place of the word ‘tg-defendant”
substitute the words “other party.”

Lines 10«13, strike out commentlng with the
words “and may interpose” in lipes 10 and 11
down to and ipeluding the word “sverment®, line
15,




RULED 80, 21 and 22 - a1

{2) Iin line 16, strike out commenging with the
word “pursvant” down to snd including the word
“him® at the end of that sentenge.

{s) | Iine 4, éhaﬁga the word “"pleaded” %o

"denominated” so that it will reasd:

"denominated as such.”
{4} Iine 18, the same chsnge, chenging ﬁhé‘ﬁﬁﬁé
“oleaded” té‘gééﬁéﬁiﬁﬁﬁéﬂ¢”

AULE 21. Yo action. ’

RULE .22, :

(1) Subdivision {b), lines 2322, the following
suggestions are given the reporter:

{a) (By the chairman) “Duving a hearing
or trisl the plesdings shell be é&&&ﬁé amended
to conform io issues ﬁgiga_bg gonsent of the
parties, express or implied.”

(b} {(By ¥r. Dedge) “vhen issuss not raised
by the pleadings are tried by express or implied
consent of the paviies, Judgment shall not be set
aside on assount of variance."

{e) (By Judge Donworth) I think instead
of using the word *judgment” there should be soms
paraphyese that would cover the ides that the
progeedings shall pot be deemed & variance on

that agcount.




(=)

(3)

(4)

(8)

(6)

i
ot

Hule 22

(@) (By Judge Olmey) "The consent should
be implied from the faol that the pariies have
tried without objestion an issve that is not
within the pleadings.”

Lines 16«18, strike oul the sentence Qéﬁ?
menging with the worde, “when appropriate .ee...”

Iines 37«40, striks out s@%fg%higg and sube
gtitute the following: |

SThe pourt shall allew the
plendings to be amended and overrule the
cbjeatlion.” |

Line 12, sfter the word "plesding" add ®or
pleading %ﬁ@?&%@%ﬁiﬁélby a bill of particulavs.®

ROTE:  This eorrection is also noted

as sorrection He. 7 ip notes under Bule 17,

After a full dissussion the commiftes songluded
to &%15%'$§§§i?igiﬁﬁ {a) te remain. %@lfelz
that there was suffigient provedural Justifiestion
for it to bring it within the scope of our
authority. '

Lgnes 28«31, Strike out the word "or" in
line 29, and incert in lieu thereof the words:
"and make such ordey as to."

Then in line 31 étzi&% gut the words “"upon

%a@h tarms . Htrike out the word "are®” in Line 31,




RULE Z3.

{2)

(3)

RULE 25.
(1)

RULYS 83, 24 und 25 =

and insert the words "may be.”

Iqnes 4«5, strike oubt the words “and

gsubstontial.”

With yrespect te %&s provisjon in Rule 24
about suits by the real party in intervest
guentions arise under the patent lew ss to who
is the yeal party in interest, mnd we will defer
that witil the patent bay have their hsariﬁg in
ﬁaﬁhingtéﬁ"

Strike out lines B4«36 and substiiute the

Bguity Ruls %0, the verbiage of which ig to be

ﬁeéziigé by the reporter Lo sult our style, and
the substance of which 1s to be modified to allow
the mppointment of & gﬁaﬁéigﬁ ad 1&%@& Lo sue as
well as defand. |
bGee asuggestion Yo. 3 under Rule 64, jnfre,
regpecting appointment of guardian ad litem.

Iines 1-2, instesd of "a party may in one

gomplaint gé sounterclain state,” gﬁaéxtz _
| *The plaintiff may in one complaint oy
the defendant by way of %%ﬁﬁtéxﬁi%iﬁ msy

Cagtets,” eto.




RULES 26, 26 , 27 28 aod 29 24

(2)

(&)

RULE 29.

It 4& supgented Lhat ihe reporbter check
Rule 25 sgeiust Rule 19 to be sure that in &
thirvd party complaini you gan join mare than one
elaim; and the sane with oross clolms.

Idpee 9-18, it is suggested that the reporter
be asked to ponsider whether the last sentenge

of Rule £5 is not slrsady covered by another rule.

The patent bar has suggestlons as to Bule 26.

¥o action.

The suggestion is agreed fo, in substangs,

~ that we styike out the provision in the fiyxst

gentence of the rule resding: "In atcordanse with

the provisions of Rule 27 providing Tor joinder
of mrtiss in the sllernative,” and substitube:
| “Parsons having conflicting aiaiﬁg
may be jolnad a%-égﬁeﬁ%aﬁﬁs a&d'?%gaigﬁé to
in%&rglﬁgé,“ ahu. |
Add later in the same sectien: "Yothing
in this vule shall be construed to limit the

romadies provided for in Rule 87.¢

Line 21, befors "86" insert "19" so that it

will read: "pules 19, 26, 27 and 28.°




(3)

(4)

(8)

It is vobed that the sitatute (Jection BLE,
Rev. Acts of 1934 be preserved in the rule.

The pesolution is adopted to refer it to the
reportaxr to draw an appropyiate ssglion on the
¢hange of interssai.

It is veted that with respeel to cntes now
govered by the Tederal statubes, i.e. suits
against ﬁffigerﬁ and substiiutions of represenias
tives of decsassd priles, the linmitations of
six wonths end Lwo yours respegtively be retained;
that in incorporating in the rule ysaﬁigiaﬁa-fér

substitution in cases of devolution like & trustee

in bankruptoy or an assignese of claims, Lhare be

nd bime limit prescribed.

Idne 28, instead of "shall' substlitute the
@ord Tmay.”

Lines 26-29, strike out ths word "bub” in
line 26 and change “gnd® o "bub® at the end of
line 27, so thabt it will vead:

"The aetion shall 3&% §%&%@; The
dsath shall be suzgested upon ths regord,
but the aetion may provsed iﬁvaV§§§§r

against the surviving parties.”




RULES 30 - 45

(&) the resolution is made that we meke o note om
the point that where & party dies and heirs or
legatees succeed to his interest, there should be
some method provided for service of notice upon
them and of bringing them into the action in case
they are without the jurisdiction gf’ﬁhg court. |

f?) A rﬁﬁélatiﬁﬁ is aleo made to aali attention
to the fact thet we haven't any rule ai all on
the rule for ?f&%%iﬁé on the substitution of

- lawyers. |
RULES 31 » 44 inclusive.
| | It is voted that metion on these rules be
postponed to the mecting of the plenary .,
commitios. '
RULE 45. |

{1} : it is undeystood %hat some provision shall be
made either in line 13 or 16, as %hé reporter may
think best, that allows the gourt to grant a longsr
§£$ﬁ¢ | |

(®) it is voted im line 10 after the words
"last pleading” to insert the words: “involving
sugh an issue as %é him, ¥ '
HOwEs It is sgreed to moke this
insertion subject té be reserved for further

gondideration by the commitice.




RULES 45, 46 gnd 47 ' =

(3) Line 5, it 1s suggested that the sentenge
cammenciég in that line be amandéd to reéd in
substaﬂ-ée as follows:

TAny party ﬁay éem&#é a trial by jury

of the issues triable %& jury as of right
uaaerjﬁhé<ean5&tutiqﬂ arblaws:éfﬁthe United
States in any ¢ivil action by serving," etec.
It is agreed that t his suggestion be followed

in subséaﬁea 3ndraannastad ug’aﬂé smoothed out

by the reporter.

(4) It is understood that the Alternative Rule 45

is stricken out.

RULE 46.
It is moved that the word "or" in line 16
rbe sﬁrikén out.
NOTE:  The question of striking out
"or" in line 16 will Kave to go to the plenary(?)
éﬂmmittee;
RULE 47. | |
(1) It is vobted that the problem by left to the
local rﬁles in the matter of aséignmeﬁt‘of cases»
'far,trial.' | .
{(2) It is the ﬁﬁaeratanding ﬁh&t Alternative Rule

47 is stricken out.




RULE 48.
(1}

(2)

RULES 47 and 48

THE CHAIRMAN: The repeortey is (o go ey
ilule 47 %@ keep the altermaiives in, add another
piternative or othervise. In othey words, it
iz understood that we would sdopt the substange
of HBule 47, lesgvisng it to the 1@%&1.ﬁ§2§% to
provide the rule; that he mention the firet and
gsagond methode syseilied here as span Lo hin and
allow hiz to adopt some other methed if not meniions

@i« That is the sense of it.

1t is vobed that Alternative fule 48 be

redrafted to provide, first, for dismissal as o

mather of right Lwelore jssues jJoined; to provide,
secondly. for dismissnl as 2 malier of right wpon
£4ling o stipulation of the po rties; third, upon
motion a8 élgaa&y provided in subdivision {(2), and,
fourth, as provided in lines 62«67] and that in

redrafting it, vhere dismisssl is s mabier of right,

the filing of a notice of dismissal with & stipulos

tion alsll operale to dismias, but in the other
cages an order should be required; that the rule
for the present ot least bs confined to dismissal
by the plaintiff.

It is understood that 4o redrafting fule 48
no such provision iike that in lines 41-44 will be

insaried.




{3}

(4)

RULY 0.

als

RULES 48, 49 and 50

It s voted that we pass the matier until we

~ have & redraft to be made by the reporter for sube

mission at the next mesting along the fellowing

iinea: A to mubtier lavelved in old Bule 48,
whigh involve sction by the court for reasons of
purbiie policy and for ihe protegtion gf"t%g gourt,
that clauses be put in that the court may dismiss
the esuse for certailn csuses to be enumerated,
without any designation that 1t is with or without
prejudice, for the time belng as & matter of drafts~
manship, |

Subdivision (a) » « The plaintiff's right to
involuntary non suil without any element of discree
tion and withoul anybedy’s permission ghﬂé&é be
preserved. It is understood thal we leave the
point open for the reporier.

§§~ﬁ$%§6ﬁs

%OTH 3 ¥ajor Tolsan suggested that action

iﬁg postponed until the next meeting (1) pending

putgome of correspondence that the major is having
with Br. Horgen, and (2] that the pateni bar has

not ﬁgaﬁlhaaxé, and (3) other yuestions may be

introduced on the proposal by Prof. Vigmore, by

which we may stete in short compass the substance




Hule B0 30

of forty statules mentioned in the note, and he is
not yet ready to make the redraft. The suggestion,
however, was not adopted. The sosmittes éi&gagﬁéég
the rule.

{1} Lines 4e6. It was wvoted that the ssgond

sentencs of the first parageaph of Hule 50 stand

as written yather than to use Hr. §§§§§ﬁ¥${
suggestion. '

ROUEs  Yr. Horgen's suggestion i
for the second sentenge of the rule is ‘
a8 féiiﬁ%ﬁ:

“Bvery witness sheldl be competent to
testify if Be would be opmpetent to testify
under the rules applied in the sourts of
the United States inm any oivil or orininal

progeeding, or if he would be competent to

gourt of general jurisdiction of the siate
of the Unibed States whereln the United
States court is held.”

Cx , () Line 45, strike out the word "hasi Substie

|

. . I
festify were the astion belng tried in a

|

tute the words “may have.™
3  Lines 45«47, strike out the sentence
commenging with the word "Vheun.”




Rule 50 , B3

{4} Lines 3335, atrike oul the words "and shall
have yequested that 1t be made Lo appear of
regord.”

{8) Lines 2021, strike out the words “or his
apento o smployeen” w0 that 1§ will yread:

"or the olficers, directors or
wanaging.  sgents of any public or private
ﬁﬁ?ﬁé?%ﬁiﬁﬁgﬁ et
In iine 22 strike out the words "agents op |

amployees” and sa%sii%ﬁ%ﬁ the words “maneging
agents.” |

(6} It is agreed to postpone furiher gonsideration

- of lines 10-26 uniil Ur. Horganm is §2§$%§t“

(7) It i6 voted Lo imsert in the rule the sone
tenge resommended by Mr. Oriffith reading ss
follows: "Uhen & purty has introduged a witwess
and has examined him as to wome of the issuesn,
the spposite party may sross-examine the wituess
upon all the material and g&?iiﬁﬁgt issues of
| the case."

{a) Line 17, after the ﬁﬁ?&'*f@ﬁéﬁﬁé“ add
" snd buginess records,” and then to read:

"as provided by statutes of the United Btates .

{9} Iine 14, after the word "state® insert bhe
words: éaﬁé ail evidence admiseible under any
statute of the Uplted Statesn.”




Bules 50 and 51

&

{10} lines 14-18, strike out the gentence beginning
*Fothing in these rules, however, shall limit
or restrist® down Lo the words “stutubtes of the
United Ststes.”
RULE 1. | |
{1} It iz suggeeted that in subdivision {(a)
& provision be inperted giving the right %ﬁ'g
witness agaiﬁgﬁ whom & subposna to produce doouw
ments has been issusd, %o move Lo guask on the
ground that the subpoena is unreasonable or
sppressive. | | |
REOPE:  In sonnegtion @iéﬁ,%ﬁ@ agreed
amsnduont to %&h&i?iﬁiﬁﬁ {a), Eﬁia 51, which
is to provide for g&éhiﬁexy for & notion by
a witness to quash & subposns duges teoun,
the suggestion is made for the ré§astéf'$g
smbody in it soms provision by which the
gourt may reguire the pevson issuing the
subpoens to advance and pay the reasonable
eont of producing thw dovumenis ap & gopdition
; 40 an order denying the motion to quash.
{2} It is agreed that in Rule 81 & provislion be
iﬁs@gtéé allowing seryice of the ﬁahgaéﬁa by éﬁg
competent person. This should be transfoerred

from Rule S.




{8)

(6)
{7)

RULE 62,

RULZ B3,
{3)

(2)

ta .»=-i

Rules 51, 52 and 53

Tine 72, substitate “failure” for "wefusal.®
It is voted that lines 41-D0 be itransferred
& S84, ﬁﬂ%&i?iﬁiﬁﬁ {b} having to do with

 §§§§%%§§%§$&

Line 34, strike out *office." Substitute
"plage of business or employment.”

Lines 2122, strike out "en sffidavit of .*

Line 27, insert sftey word "gooun® the word
*diracted .

¥o antion.

It is understood in principle that lines 111
be revised by the reporter. Tho substange of the
pavision is, first, that the court %&y permit the

antire exawination of §§§§§§a%i¥§ Jurynmen to be

made by counsel, or the court may sonduct an

examination himself, but if the sourt condust the

%ﬁé@iggﬁiaxg he shall ekbther silow counsel Lo

supplenant it iﬁ 8 reasonuble way or shall himeelf

submit to the jurymen, in addition %o the guestions
the court has alg&aﬁg asked, such additional

guestions no gounsel subnlt and as the couri shall

deoam ?@a%%ﬁ&bi@ and proper.
- Birike out lines 2834 and substitute:
“Faoh pady shall be entitled Lo one pevemplory

shallenze in ochoouning slternate jJjurers.®




B4,
65,

Bé,

(1)

(4)

{(5)

v the vordes "denied or for any resson.” Yo read:

of the reporter to the desirsbility that in sub-
. division {4) of Buls 48 after the words “by the

f.g@%ﬁt in its discrsilon® in line 24 theyre he

Aules 54, BB and 66 34

{(The languspe is Lo be laft to Dean Cisrk iuv
following the lanpuage of the statubte.)
¥o agtion.

Ho agtion.
Line 13, after the words “evidence is” insert

“Denied or for any resson nob granted.”

line 2, make it read this way: “iIn any
agtion tried by a jury a motion by one party for
4 divested verdlet at %&a4$l§$§ of the evidence
offered by an opponsnt shall not be u walver of
nis wight," ete. -

It is voted that the first ¢ entence in dines
1«8 be stricken out and in plase of it the
following: "oxgept with the comsent of the
gourt & netion for o directed verdiet shall not
be made alter the ygr%i%g have rosfed.”

JUDGE DURFORTH: ivﬁﬁﬁﬁ to oell the attention

jncerted the words "on motlon of sither mrty.”
Iine 20 of Aule B6 after the word “ir" insert

\

{(in substance) the words: “the jury has dissgreed, .

or for mome other reason ne verdict has been




Bule 56 A5

returned,” etc.

(8) in line 35 where it says “the court shall
ot reserve,” since in the first part of the rule
we say "we desm Lo have veseyved,” the suggestion
ig approved that it read:

"shall not, without the ﬁﬁﬁgéﬁﬁ éf
the jury, reserve of be ﬁéﬁ%ﬁé Lo have
ronerved,” etc.

{7) it is the gense of the meeting that the
appropriate amendment kﬁvﬁﬁéﬁ in lines 20«26 of
Hule 56 and in Rule 69 to allow judgmont fo be
forthwith sntered by ths glerk without un opder
of the gouxt 3§ﬁﬁ‘§§$ ?ﬁﬁﬁiaig ﬁﬁi@ﬁ@rﬁhﬁ goupt
otherwise directs, notwithstanding the pendency
of this ressrved gééﬁ%iaa;

(8} It ie the upderstanding that there oughi to

| be an express provision ﬁ? some sort of motion or
ronewal that this gﬁ%&ﬁi@ﬁ that was rsised by
the motion to direct gﬂﬁg be renewed Lo the court
within a.l&%ii&é’%iﬁa.gﬁﬁég vardict.

{9} it is the understanding that this renewal may

- be mede within the time allowed for wotion for
new trial, and he may gg,ﬁig,ﬁgaiéﬁ gouple the two
and may include it in his motion for new trial in

the nlternutive.




RULE §7.
(1)

(4)

RUlE BH.
(1)

{2}

(5)

Rulaes 57 snd B8 %

idnes I=5, it is voted should read as follows:
“In any sction tried by & Jury any
party, befores the gleome of ihe evidenge
or at such earlier time am the court may
reasonably direct, say file ﬁwwwwmm‘ummmmme
that the court wmmwmmmw,www mmwmﬁm abe.
Line 6, sirike out the words "so far ss is
practieabls "
 Idnpe 13, after the word mwmwwwwmm jnsert:
4o gonsider wwm vaprdiet.”
The vesoiuntion is adepted that the word
“proposed” in lise 7 be referred to www:MWWﬂwwmmm
it is » matter of phraseologys

Lines 11-17 sbout pregenting the ordey 1o the

muster to go to toe reporter to be clarified and

te ist it be fixed by him. .
 Lines 19-20, strike out the words "at the
eosts of the party procuring the reference.”
Lings 11-20, in plage ww‘wwm wmmw santonge
insert: ®vhen susch a reference is made, the slerk
shall forthwith supply the master with s gortified

gopy of the order of referenge. Upon rpecelpt




{4)

{5)

RULE B9.

Egl&% ﬁg -

(1)

Hules B8, BY and 60 57

thareof the master shaell forthwith set o time and
pluge for a proliminary sweting of the parties oy
thelr atterneys to be held within 20 days after the
date of the order of referonsce, upless the order
of reference has a%h%?%igé provided, and shall
notify the partiss or thelr attorneys and at saild
meating shall progeed as provided ii Rule 59.¢
(Bubjest to revision and reform by the

reporier ) |

¥rom Line 3 on let everything stend down to
the werds *mattevs of ageount.” After the word
“gocount,” in line 7 add: “In agtions which are
to be tried withoui o Jury and save in matiers of
ageount, the yelsrence shall be mude ééiy apon &
showing that sowme exceptional condition requires
it.” {(Bubjeat 4o polishing by the £§§§?§%¥
by the next meeting.)

it is understeod that in reviaing fHule 58 the
reporier shall consider an appropriate provision
that provides for some ﬁ%fiﬁi§§ ﬁﬁﬁiﬁ% of the first

hearing 40 be given thu parties.
Lines 1«06 are stricken oul.

It is agreed that a provision be added which




(2)

(3)

RULE 6l.
(1)

Rules 60 and 61 | 35

provides for the

master’s making & vevord of the
avidenge excluded in substantially the gaﬁ% HENBEY
ag is provided in Huls 0.  Just how the reporter
#ill do that is a satter of detail.
Line 32, inatesd of "uecsept” substitute
“pegeive in evidenge.” |
Iines 24«25 after the words *Rule 51" strike
out the word “refusal®, so that it resde:
"The i&i&nﬁ% of any wityeus Lo appasy
oy nis refusal to give evidence, without
goad exause, shall be éﬁ&%ﬁé & contempt,”

ete. lat the poporter reviss 1.

Line 24. The suggestion wesn made that ir.

odge be acked to present st the next meeting any
proposed amendment that be thinks will c¢lear up
the expression "prims facie evidenee.¥

Hr. Dpdge nads o note of it.

Line 21, striks out the word "inelude®.
Hubstitute the werd “return.”

T $§§§§§%i§§ is made to the reporter that he
insert after line 156 a provision in substange as
follows: |

"in gases not Lo be trisd by a jury,

pefors Filing his report the mastsr shall




RULE 65.
{1)

Aules 62 nnd 63 a9

axhibit & copy thereof te counsel for the
parties, and shall reusive their suggestions
with referense thereto in sush time snd
mapney &8 he may direst.”  (Bubjest to

the reperter's revision.)

add, ghanging the peried
to o comma, Yor $he sourt may in ite discretion

At the end of line R0
hold the delimgusht party in %ﬁ#%ﬁ%@%yﬁ

Subdivision (b) 45 veferred to the reporter
for & XKéﬁéfﬁ to be presented al the next meating.

gaggésiiﬁﬁ hy Judge ﬁﬁﬁﬁﬁﬁﬁhﬁ'r YA Judpment
or final ﬁ?%%f which tepminates %%%rﬁgﬁiﬁ.%iiﬁ
rospeet to suy olaim involved therein shall give
the right of appeal.”

Suggestion by Major Tolman: Vhere you have
separate isaunes Tor trisl snd they ure so
separated, Judguent may be entered. Also the
idés to think over, whethler or not it is desirable,
whon the Judgment is entered, to x&gﬁiﬁe the
recording of the residense and business address,
if known, of the judgment debtor, ao as Lo diss
tinguish him €rom sll other persons of the sone
pame, [wheve yuestions of %itzg o realiy or ﬁhﬁtﬁ

liens are invslved.)




(=)

AUIE 64.
(1)

{2}

Rules 63 and 64 ' 46

Line 14, it ie agreed not o strike out
after the wopd "purposes” the clause "including
the right to appeal therofrom,” but to note thet it
is the ides of {he cosmitles thet when these
Judgnents aye asde final under thase rules, they
should be sppeslsble.

The suggestion of the chalrsen is adopted

that the géﬁ?isiﬁa of the first paragraph of Rule
64, which ssys that upon proof of service of the
gomplelnt such snd such thiuvge may be done, be
vroadenad in sn appropriats way by the zeggrﬁéf to
inglude any sthey order oy progess diher thau the
gomplaiat ?%Qﬁifiﬁg’ﬁgﬁ defendant to nppesyr op
plead - something of that kind.

Suggestion by Prof. Cherry: "On proof baing

filed,” wta.

Suggestisn by Hajor Tolman:  “Um proef of
service of a party as provided by these rules or
vy statute.” B

It im voted as to seetion (2) thnt the ree
guirement for a new service upon the minor himgell
in eny event shouvld not be made; thai one service upor
& minoy is sufficient fo glve » gourt Jjurisdiction

oyer his parson.



DI 00 A L T e SR R s N

{4}

(8)

RULE 66.
(1)

Hules 64 and 48 | 41

It im wvoted that if we have nobt alpsady done

89 by our pevision of i

1 24, those provisions
be enlarged so ag Lo meke it the duiy of the pourt
t9 appelnt & guardian ad litem in the sase of &
minoy who does not gggﬁéf'ﬁy general gusrdian,
whether he has got o genersl guardisn oy nolb.

It is voted that Hule 64 be suended 80 5% te
prevent judgment by default against o ninor or
ingompebent, unless represented by & gensral
guardian who han appesved.

It i9 suggested by the chalrmen that Lhe Yee

porter meke a pote in dealing with Bule 64 on

- Judgnments %3 default to see whether any exgeptions

nead be nade to ebjestions o sulls agsinst the

United States under the Tusker Act.

Zuggestion of wording by Judge Donwoerth:
{no line referenve given) "The addition of the
motion for mew trial to the other mobion shall not
Eﬁ & walver of the renewal of & motion for diregtud
veprdiot.

T4 is voted thet paragraph (d) be stricken out
with no substitule.

tubdivision (¢), #s & last senisence to follow

the words in line 37 "not exceeding 20 days” the




fnle 68 u 4s

following:  "The sourt may permit the filing
of peply affidavite.”
Alas the following reselution in substange:
"the moving §§?i§‘§'$§fiéa§i§a-fiéﬁé when he mmkes
his motion.”
(4) Bee items (1) and (2) of notes on Rule €6,
infra, snd items (2) and (8) on Rule 68, infs

BULE 86. ,

(1) It is voted to strike out of subdivision (b)
of Rule 86 that part of subdivision (3} commencing
in line 18 down to the word “trial” in line 27,
and to add to subdivieion (b) in Ruly 65 = pro~
vision in substunee that & motion for sew Lrial
on the ground of ﬁﬁﬁlyrﬁiﬁéé?ﬁfﬁé svidence may be
entertained after the ten dsys spegified generslly
but only on lesve grauted to file 4% on motion
and hesring before the time for appeal has expired.

It &5 vobed im line 22 of Hule 65 (b) te

i,
i
St

insert a new sentence as follows:  "The eourt
may, bowever, after ssid ten days bHut within the tine
for appesl, sntertain a motion for ngw trial on

© the ground of material ewidence ﬁ%%inéiﬁﬁévﬁféég
which the moving party could mot by the exercise
of reasopable diligenge have discoverasd and proe

duged at the trial, provided that no such motion



(4)

RULE 67.
RULE 68.
(1)

SRIAGGFEY s sens [/ 3

may be filsd sxzeept upon lesve of the gsourt first
obtained after potige snd heaving.” |

It im wvotsd that in subdivision (b)), Hule &4,
there be addsd & sentence siating that no motion
wmade under this subdivision shell operate to

affect the finality or operation of & Judgment,

or something of that kind.  The filing of a
motion under this subdivision shall pot uffest the
Tinality of the jJudgment oy suspend its opération.

4 puggestion to Dean Cluyk from fthe chairman:
In framing thse laﬁgaagé ahout ficality, zes gases
gited in 270 U.n. Morse v, United Siates, end see
if the court has not used some phrage relating to
the fimality of a Jjudgment which you gan adopt.

It is voted %o cowmbine subdivisions (1) and
{2) of Rule 88 (b) %o read: “fraud, scucident,
mistake, surprise or isadvertensge,” leaving out
the vest of (1) and (8).

¥p sotion.

It is voted in lime 4 after tie word “thereon”
to udd the words "and order the entry of an
appropriate judgment.”

It is voted that Rule 6D as we have amended it

with Judge Olney's smendmenis Lo Rule 68 stand as
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it is.
{3} Line 156, between the wovds "for’ uad *Judgment”
ingerit the worde "entey of ¥
{4) In &

o 69, line 10, betwesn the words "fox®
and YJudgment" insert the words “entyry of ¥

{5} In Bule 65, ot the top of page 1134, line 22,

thers should be inserbted belween the words

"fox” apd "iudgment® the words "the enivy of

#OGE wk e e w a

(At the close of the evening meeting on Tuesday,
September lst the date of the next meeting wan set for

Optober 22 to 28.)

R N
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{Hr. Sasble, who left the weabing August 28 for
Yoy York, wade the following remarks:)

MR GaNBLE: T want to dirept the cuamiities's
attention to Hule 50 of the Hguity Bules: (Heading)
RULE B0. Yhen desued nseessayy by the
sourt or officer taking testimony, a stenge
graphar say be appointed who aball take down
- testivony in shorthynd, and, if reyulred,
transeribe the same. Hie fee stmlil be Tized
by the gourt snd faxed ultimntely as costa.
The expense of taking s deposition, or the
gost of a transoript, shall be advanced by the
party calling the witness or oydering the
transeripb.

I should like to sse ouy yuley preserve
that power in sctions for the reason that there are no
off'icial stenographers in the federal courts generally,
and we have made vefarvenge to Hranseripis of the
evidense particularly 1o provisions congerning repeals,
wheye we ayre dispowing of the narrative form of stalsee
nent. B

1f that provision ie presepved, I should
like to call attention to Rule 64 of the Federal Hquily
Rules, whigh provides that depositions snd aflidavite

whioch have Dbeen previously wmade, read or used in the
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gourd upon any progesding in By gause or natber
masy be used belore the manter.st g subsequent bhearing.
in Ghio we have = gtatube which provides
that bhe original shorthund netes of the evidence op
any part theres! taken wpon ﬁﬁé teial in any court of
record of this state by the shorthand reporiter of sughk
sourt shall %é aariified by sald reporter, and ghallo e
be adwissible in evidenes on any re-btrial of the cause,
and for puxposss of lnpsechment in auy tase, §ﬁ§ shall
have the same foprze and effest ny depositions so Tar
as appllcablée. T should Like very mugh {o ﬁéé a
@i&ii&f.ggﬁﬁiﬁiﬂg ingludsd in these rules. I don't
think thai it sonsiitates & rule with respest to the
Jaw of svidenes, bul merely with reapect %o the method
of taking evidépss iike the rules concerning deposie
tiones such os we alreasdy have.

I have hed seversl sxoerisnees whieh
illustrate Lhe edvisabilidy of such & rule. Une
partisularily in o trial i the federal gourt, where
towards the end of ithe trial ihe Judge beeame 111 and
the trisl hed to be contimned. By sgreement of the
parties on the we-trial the transoeript of the reporier
was used for those witnesses who wers not available.
it resulted in a saving of n 3ot of money Lo sagh of
the litiganis. T think it might be & subjest that

ought L0 be considsred.
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DEAE OLAWN: Un pape 66, 2uls 3L, we
have something that was supposed to ingorparsts the
subs tanes of Buls 64. Lines 80=85.

THE CHATENAN: It ondy relates to dew
positions and net to evidence taken et the trisl.

DEAY CGIARE: I zay be & good thing Lo
broaden it. | ‘

' . GaMBLA: I Just wenied to sugpest
that. |

one otker thing, im the event that I
cannot come baek snd be here whon you gonsider it, is
that I vary sarnesily urge that you retain io the rules
the provision suthorizing the taking of exceptions £§
the gouxtts chargs ouislde of the presenge of the Jury.
T think it is @ most sslutary provision, snd really
gught 9 be incliudsd in Lhe rules.

I furiher want Lo uwxge that you reialn
the provision thai excepiions altey objegtions to ihe
introdustion of evideuue neod net be noted of regerd,
bat shall be lakan of voursa. 4 few of the distrist
Judpesn ig the gomments, gagggﬁtigﬁ% aad gz;ﬁiﬁig%Q bhat
1 have objeet to both of these rules. I 4o not think
theiyr objegtions sre well founded.

THE CHALRMANT  Yould you aind stating

the reasons?
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HR. ﬁé?‘??;. Yhere the chazge is given
erally, 1% is usually the last thing thst happens in
the trial bafore the submission of the ense Lo the Jury.
I have prasticed in soms gourts whers the jJjudge becsuse
of the state practice conformed to the state rule,
although he didn't have o, snd gave his charge previousw
iy. But when the counsel for either party at the
gonslusion of the chavrge ﬁa§§§§§ upg in gourt in the
‘gge%@§a$ of the jury at the ond of the cave and make
vﬁﬁéé&%iﬁﬁa which to a layman might indicate a quarrel
with ths gourt, I think it has a very bad effect on the
particular party befors the jury, when 1t should not,
bvagause the objestions might be well founded.

¥R, DODGR:  You favory our pressnt rule
on thaty '

U, OAUBLE:  Yes, but if I were going

to make any ohs

e I would make it strongen sand have
the objections made before it was delivered, because
there are fraguent instanges vhere the gsoupt wilil
eorvect its charge bevause of a gorrsetion whigh is
made, and thet in the ordinury oral charge iz confusing
to the jury, teo. In the end I think it will probably
save the judges song work.

Thoss were the polnts, Hr. Hitehsll,

tuat T wanted to mention particularly.




: utes of th f -
MEBTING OF THE ADVISORY COMMITTEE ON RULES OF OIVIL PROCEDURE
September 2, 1936 - 10350 AJM,

RULE €8

MR, bﬁTSEﬁ%TLL.‘ Agreed that the Reporier shall, %efe?e the nexd meeting of fhe
Committee, propare an albernstive fule 68, relablnz to the effect of findings by the
gourt in cases tried without 2 jury and shall, if he eéavs;ziem}ly eon, distribute

eopies of hias yz’e@aaﬁ to the members before the meeting.

| RULE 69 |
MR. MYTOHELL, Sugeestion an insertion in this rule, a provision in substance
as follows: "The judgment shall be effsetive from the date of its entry by %hé |
elerk." - Azreed,
Judge DLNEY. In addibtlon, that vwhere & deeree 1s signed by the Judge the
Piling of the signed decres by the Judge, the iling of the éiggg,éa deoree b;,f the

slerk shall constitute its entry. Reporter iz agked to consider this sugpestion.

Ly Y0
4R, MITOMBLL. In Lise 7, it was agreed thet the word "rveversing® should be
strigken out. lotion made and carried that "vacate" be substituted. Motion made

iaiaé earried to strike out "annulling®.

ROLE 71
MR. CHERRY, Tn Line 7, after the words "in aceordance with® insert “any

3

appliesble statubes and®,
R, MITCHELL.

mggests in Line §, strike out the words "must bé sought, alléwﬁﬂf
and perfected” and insert in lieu thereoi "shall be taken by petition of appeal |
allowance and oitation as presoribed by lsw and the Rules of the Supreme Court of the

Unibed States,” Notion made and agresd that this suggesbtion be ecarried,




fwle 71 « continued,

MR, MITCHELL. I% is moved and seconded that a note be added %o this rule
calling the court®s attentlon to the lask of uniformity in the methed of baking
appesls rgsuiﬁiﬁg from this wle and that it 1s the opinlon of the Comnities
that 1% would be aﬁvis&‘ﬁ&_le for the e¢ourt to considey dispensing with sllowance

and citations in direct asppeals s0 as to produce uniformity in prdetice.

RULE 78

E&R.{ Eﬁi‘l‘@fﬁ%, @trike out the words in lines 14-18 'fahall genta;in appellants
assigamnté of arror® and add to that subdivision "essignments of error elhali be
aagtaizae;i in the &mtiaa of appesal or ascompany same snd may be filed with the
trisl court within __  deys after the notice of appeal is filed, ™

YR, WITCHELL. Motion made and earried o strike out lines 21 to 26 and insert
a requlrenent faraassigmnajats of i;e‘:erer in the loweyr courdt Yo be gontained in the
notiee of sppeal e:%: otherwise filed to the trial eourt, :

| ¥R, MITOHELL. Attention e;? the Reporter is called to the pospible ﬁaeéssi’ay

of :aem;aiaigxg in iiule 71 an assigmm ai’ exrroy iu direct appeals to be filed with
petition of allowance, | |

JUDGE pONEORIE . The avggsﬂ%ian i_'a wade that in ‘Liés 9 after the word “aypéal"
there he added a provision ag follows: "or be given an orsl noblee of appeal in open
@éﬁ in the presenge of all opposing parties or thelr attorneys, which oral notice
of appesl shall be entered upon the records of the court,” My own thought is that
we should omit a ;'e:t‘eréagg to 'Ehs opposing parties or their attorneys but should
ingoxporate that this oral notice could only be given in open court at the time the
Judge signs or direects the judgment on the verdiet.

~ MR. DODGE. Wotlon 1;5. nade in lines 7 and 8 to etrike out the words "by serving

upon each agpqllée and®? and subsbitubing thervefor f’by £iling with the elerk of the
diatrict court o i;@;tiee of appeal. *fﬁse clerk shall thereupon mail %o the parties a '




R
Rule 78 - continusd
notice of the filing of such appeal bub the meiling of such notiee shall not be
Jurisdietionals® [Judse OLNEY] ”Epén the filing of the notice of sppesl 1t shall
be the dnby of the elerk to notily the pavbies but sush notice shall not be
Jurisdietiohal,®
' MR, DODGE. Line 14 - All of pavagraph b after the word "from" be strioken

oulb and that thers be substituted for that the words "and shall speeify the courd
to which the apﬁ;sal ia takenv, |

?éfi; Eﬂ*ﬁsﬁmu Hovesto strike out lines 2Bl to 83, endivg with the wopds ;'errez’
added”, ifia%iax; eéf?ie&. ' |

1R, MITCHZLL, Suggests that subdivision b as_i' Rule 78 be amended by adding

the sentence "No asslgnments of srvror need be filed in the distriat court.”

. uotion made end carried.

WR, MITORELL. Tt 5 the sense of the Conmittee that subdivision ¢ be amended,
80 ag to provide ‘shéﬁ an-appesl bond shall have a surety or sureties bub that a
surety epproved by the clevk shall be sufficient. It 39 also the sense of the
meaﬁj.:;g @e’a after the word "sufficieney" in line 44 there shell be a provision
in substanse that such objechion shall be determined by the elerk.,

HRe DODGE., Tb is agreed that in line 45 of this rule the words “or supersedess”
shall be strioken. ’ |

¥R, MITOHWLL., It is sgggasteé that subdivision ¢ be emended to require the

bond on appesl %0 be filed within § ciaiys after the notice of appeal is Filed, subjeot, ,

©of @}ﬁ;’ge;‘ to the later provision pemmitting the court to a@llow bond to be filed at

a labay date,

MR, WITOMRLL. It 18 sgreed that subdivieion g also be amended to provide that

42 o bond is not filed within the time specified or the one filed is found insufficlent

P

» & bond may be filed within such time 8s may be fixed by the dlstriect court oy by the

:,.,,,éf:jgi;glla%a aourt,
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fule 78 - gonbtinued,

UATOR TOLMAN, Tt is moved and seconded ihab in line 32 of Rule 72, we
strike out "regular in form snd shall” and insert in liew %ﬁareaf the words
"gonditioned to”.

HR. HAMOND (for MR, MORGAM). The surgestion is made that in line 41 we
sbrike out "unless” and insert in Heu thereof the word “if" end in line 42
strike out the word "not®., Agveed,

MR, WITOHESL., Lines 49 end BO, Strike out the words "must be regular in
form and shall® and insert in llew thereof the words "eonditioned to”,

MR, MITCHEIL. Surgests that the first sa&:ﬁagée: in subdivision @ be changed
to read in substance as follows: "Whenever an appellant desires a supersedeas he
may present to the sourt” ete, ﬁgrésﬁ; | |

MR, MITCHELL. Line 48. Sugges%é in subﬁivisian;gfa provision be luserted
after "bond” as followss “"with sueh surety or sureties as may be required by the .
sourt® or words to that effest, Agreed. , |

MRe MITORELL. Proposal is made §e add isf: this rule some approvriate prai?iaiian} /
that surety sﬁbjaets hiﬁaglf to the court éné Qéy be sabjééﬁsa 10 g,jﬁaggsaﬁ on the
bond without an independent suit. Agreed. i

¥R, MITCMEIL. Line 77, Motion made to ingert after "aotion" the wérds " just

deneges for the delay®, Agreed.

Meobing adjourned at 12145
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Heeting opened at 13148, ' depbenber 2, 1938
RULE 78 |

®

MR, MITCHUIL. Suggests the following substitube for the first paragraph:

"when a judgment ov order has boen entered in favor of or againet two or wore

parties joluntly, one or more of them mag appeal witkgaﬁ% the nessssily of summons
and severance. Sueh other joind parbies may appesl in like menner., Parbies
interestod Jointly, severally or otherwise in a Jjudgment or order may Join in en
appeal therefrom or they may each sppeal separately as heveln p&ov.iéea.'*

and eontinue lines 25-34 as suggested. '

. WR. MITCGHELL. Line 4, After the word "appeal" in line 4 a8 quoted, theve
should be some appropriete express provision that we are talking both abous |

appesls to the Supreme Court and the 0.0.A, fAgreed.

RULE 77 o

WR. MITOHELL, Line 24, Ghavge %o resd: "shall be made by sueh qourt except
with the congurrence of iwo of 1ts judges” ete,

DEAN CLARK. Add new garsgrapﬁx at the end of the rule ag followas

'*Pmisiana of this rule are not intended in spy way to ims the power @@nfarreé
upon an agyeile%s esu:?*% or o judge or justice fhs;lea:r to suagexsﬁ, nodiify or restore
or grant an injunebion oy otherwise affect pmeeaéiags during pendency of an appeal,.”
Agreed, | |
" RULE 78
DEAN OLARK, In She footnote there should be & reforence to the present law
of lis pendens end a statement showing that the cmﬂt‘sq has not dealt with it as
it 18 a mabter of substantive i&w and & sbate rule of property. See United Stetes

¥ Lumher Go., 236 Fed. 196.

* MAJOR TOLMAN, Line 8, gtrike out, subject to further check by the Reporier,

the words "pending or adjudicsted”. Agresd.




Rule 81 - continved.
MR, MITCHEIL, Line 7. After $he word "party” insert: "and by leave of court,
DEAN CLARK, Line 18, Substitube "Piduciary® for "trustes”, | |
RULE 82
MR, MITCHELL. Line 3, WNeke 1% rﬁaﬁ "more than 10 days before the case
16 vemched for trial er hefore the triel begins®, B

nLE 63 |
R, MITCHREL, Judge DONWORTH suggests %é ‘sh@.ii@érﬁer that he consider whether
there should be some precsutionary addition to Rule 83 to meke 1% clear we are
not éegriviag the court of equity of ﬂgs poker to orfer payment of money or disposi-
tion of property in a proper case. Q_s:z-; Iﬁéfa}ai%ﬁ-.} and punished by contempt,

RULE 84 |
MAJOR TOLMAN. Line 86, After the word "shell® at the end of that line,
there be inserted the wovds "upon ap‘giié&%ien to the elerk,". Agreed, ’
MR, MITOHBIL. I% has been suggested that lines 28 and 29 be stricken; and
that in line 26 after "party” bé inserted "in whose favor it ia rendeved” or words
%o that effest. Agreed. | |

TUDGE OLNEY. Line 7. Strike out the words "after notice of the order or
Judgnentys Agreed, | '
¥R, MITCHEIL. Line 81, After "real or ggmanal“ ingert *"within its

jurisdiotiont, Agreed.

_ - Rz 88
MR, MITOMILL. Motion made snd approved that we mesept the alternative rule.
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Rule BS - sontinued.
© JUDGE OLNEY. Suggests there be ndded to alternative wule, or what is now
Rule 88, a provision that will permit ¥he registration of e certified copy of
any satiafastion or order affecting or modifylng or vacatbing the érée‘s*g Ag!}ae&;

MR, MITCHELL. suggsats’ that et the end of alternative Rule 85, some appropriate
gmisgaa be isserted that any proveedings in the original distriet where a Ju.es;is
was rendered whieh affect or suspend the operation of the judgnent may be resorded
in the distriet where registered. #grasé;g , ;

JUDGE DONAORTH, Suggests in line 103, before the word "gourt” there be
| inserted the words "elerk of the".

MR, MITOMELL. Suggestion of Judge DONWORTH withdrawsn,

DEAN CLARK. Line 13, gubstitute "a® for “the". Agreed,
MR, WITCHELL., Suggests éfitrthe word "judgment”in line 26 thers be lnserted
h,hé wopds "other than a Jn&;@&t _anﬁ'éaréé forthwith on a verdiet as provided in

these rules”. Agreed.

MR MITOHELL. Suggests en inserbion in line 2 as followa:
sonditions in the distriot make it impracticable each dmtﬂct gours shall

esﬁaﬁlm_}%ﬁ etic.  Agreed,

- m&aﬁ 1tute for lines 28 and %9 as follows; Oslender
‘of 811 onses rendy for trial shall be prepared under the direction of the wurt”,
: ’: MR, HAMMOND. ZLine &8, After the ﬁ@@_ﬁ, "entitled” insert in the quotadlon
| merke the word "aivil', Agreed, »

MR, HAMOID. Line 26, After the word "keep” insax# "for oivil sebions”, Agreed.




=8e

Rule 89 - continued.,

VR, HAROND, Ling %6, Insert afber the word "the the word veivily,

RULL 90

MAJOR TOLMAW. Lines 29-30, fjhaﬁgé by striking out the words "and judieial
deoisions” aud then by adding in plece of the rest of the sentencs "and the state
judieial decisions consbruing the same shall include the sta%u%ss of that state
and the state judicial decisions construing the seme.” Agreed,

¥R, MITGHELL. TLine B. Afber the word "extending” insert "or Limiting". Agreed,
M, MITOHELL., Add to rule. Make appropriate smendment to rule making the

4808 ﬂml@aﬁi@avta the statubas asbove venue. Agreed.

JURGE DONWORTH. Line 1%, Take out "all" and ingert av,

MR, MITOHULL, Line 19. Insert "may" in pleace of "shall",

MR, MITOHEIL. Suggests that the Reporter onsider the preparation of a rule
desling with progeedings in forms peuperis. Agreed.

Heating adjourned at 5150 PN,
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