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I t 

I 
I 
I 

1 

' t ha t  osdinari ly  there  would be no oaoasion f o r  cross examlne- 
I 1 

6 ;  t i o n ,  but you want to g e t  some evidence which you can produce i 
'! 1 1 
%: in the simplest way merely to matkt3 some formal proof. I i 
! I  1 
!i thought tha t  i s  what this would ordinl ir i ly be used f o r .  I 
I 

2 

i t  
i 

Mr. Mitohell.  Do we need to provide any maahinery a t  ; 
/ /  
I I  

i 
1 

i 
i i  911 there? Can we not merely say generally that  the i n t e r -  1 t I 
I /  1 

" ! I  rogatorie~l s h a l l  be submitted t o  the witness, and that  he sha l i  
ti 
I ;  I 1 
!! swear to his anawere before a oer t s in  of f ioer?  The lawyer ; 
;: i 

f i 
'1 who sends them out may send them t o  the witness and say, "Take I! I 
;I these and go before an of f loe rw ,  or, if hs t h l n k s  the, witness ! 
I >  i 
' j 1 

!/ is ignorant,  he oan send them to a loca l  lawyer or t o  some I 

I 
ii I 
i l  o f f t o t a l  and say* "Oet hold of th is  fellow and explain th i s  t o /  
1 1  1 I 

h i m . "  Will it not work nutomatically, without r e q u i r i n g  h i m  1 
: j I 
11 t o  send the interrogatories to the witness or anybody else? 
II 
! j i 
If 4 
ii Mr. Sunderland. It clues not s a y  t o  whom the intsrroga- 1 
i i 

11 tor ies  shall be sent. I 

2 %  

j j 
i 
1 

MY. Mitohello No. I /I I 

I 

;I 
I 

Wiokershem. If it is as simple as that, if there  i s  / 
j/ 
/ /  no dispute over it, the pnrt iea  could stipulate. If it is as 

I I 
j 

simple as  that ,  1 do  no t  think much of a rule would be needed. 1 
I 

/j You oan always enter i n t o  a st ipulat ion if some uncontested i 
i! 
if I 
/I question is broughe up. 

1 

: z  

i l  
I 

11 Mr. Mitchell, Suppose t he re  a re  intsrrogatories and 
i 
I c ~ o s s  interrogatories. and they are interested in having the  

1 8  
:I 
i j 

1 
proper answers: What reason l a  there no t  to leave it to the 1 /! 

;I I .  I 1 



I 

lawyer who is t & i n g  the deposit ion to see t o  it t h a t  it g e t s  1 
I 
I 

to the witness in the way that w i l l  produae retrults? Why say i 

I 
he must send it to a no ta ry ,  or send I t  t o  an examiner, or i 

I 

i 

send it t o  tho  witnees? IAhy not just,- leave it open? i I 

I 
Bllr. Sunderland* I should think the more thlntngs you can ' 

leave open the be t t e r ,  as  l ong  a e  it will work. 
I 

Mr, Mitchell* 3 should th9nk that would work, I 
i 
i 

MyIr .  Dobie. 1bdr. Chairman, I believe Major Tolman, or I 

possibly Mr. Loft in ,  has just put before me here a memorandum- I 
I bel ieve  I made the motion about' the cross interrogatories -- I 

i 

asking if I would mind Lnaluding in it provision f a r  oral 1 
I 
I cross examination. I should be guided very l a rge ly  by what I 

Professor Sunderland s a i d  on t h a t  subjeot, but .I am i n c l i n e d  

t o  t h i n k  it i s  no t  a desirable practice t o  mix up the two. 
I I 
i 

I i 

MY, Loft in,  Orsax eros;s-examlnatfon? 

Mr. Dobie. To provide for oral cross-examination by the 1 I 
i 

o%fae~ aldcs. a I 
i 

Mr, SunBerland. You mean in aonneotion with Wle written I 
i 

interrogatorierr? 1 f 

MY* r>ataie, Yea. I I 
Mr. Sunderlando I would rather not do  it. 1 $ 

i 
Mr. Dobie. That is my idea. 

Mr. Mitchell. Is it the sense of the meeting on the 1 

i matter we have l e f t  unfinished that the Reporter cthall avoid 1 
i 

explicit directions about the, method of written in ter rogator-  1 
I I 



i e s  r'eaohing the witness? Is that agreeable? 

- Mr. Dodge. I am inclined to t h f n k  that the thing ought 

t;o be set up with some fomaality, because you have oroes- 

interrogatories t o  be appended to the- d i r e c t - % n t o r r o g a t o ~ i e ~ l ~  

and possibly re-direclt. I should think the bar would want t a  

be advised aa to just how t o  do it. 

Mr. Lemann. In our practfce, which is not very oumber- 

some, you f i l e  your lnterrogatoriss with the o lsrk,  unless you 

oover the matter by s t ipu la t ion ,  as  you often do; but,  a~tsumin 

no agreement, we f i l e  the interrogatories with the clerk, and 

serve a not ice  of costs  on the opposing party. He has t h r e e  

days within which t o  f i l o  the O O S ~ B ~  The alerk then ilssuee 

a cornissiton d i r e a t s d  to any justice of the peaoe, notary 

publio , or other offioer authorized to ad mini^ t er oaths, 

appending interrogatortee and oross-interrogatories, and gives 

them t o  counaal, who would then send them uaually t o  a cop- 

respondent, with instruotione t o  request that he arrange to 

have the answers taken. It is not  very complicated* 

Mr. Sunderland. There is no advantage in f %,ling them. 

You might just as well serve them; m i g h t  you not?  

Mr. Lemann. Mr. Dodge spoke of the desirability of some 

formality. I think he had in mind a aommission of' some sort. 

Mr. Dodge* You want to be sure Chat the interrogatories 

and cross-interrogatories go together. Who is go5.ng t o  slend 

the oroes-.interrogatories if we leave it t o  counsel? 



j 
I I 

1 
Mr. Sunderland. Wow a r e  they going do g e t  f %led i f  they / 

I 
I 

go to counsel? They are  just as s w o  t o  go t o  the witness a a i  
j 

I/ they are to go to omnsel.  
I 
I 

I 
I 

I 
Mr. Dodge. Who is going to deteymine whether the cross- 1 

I 

11 

I 

i 
2 interrogatories have been submitted t o  counsel within the five 1 
j! I 
!I deya? Kave you no t  g o t  to have a o o u r t  filing, and have a 
j] I 
i! o o u r t  commi~sion i a a u e l  It i s  a vary simple thing. 
!i 
I t  i 
I I Mr. Lemann. It can be done in the same way you issue B 1 

;i I 
11 z i  deposition. I 
I/ / 
I 
I: MyWlr. Sunderland. Judges do not  l i k e  to be bothered with / 
' ! 
i i  

i 
f 

I/ all these l i t t l e  matters* In a city l i k e  New York, where they 
/ /  
!; I 
I/ have a l o t  of Federal  judgos, you can g e t  Bn organizat ion t o  
'i 
I !  
i: 1 j handle those thingaj but it is a d i f f e r e n t  matter in the amall! 
I /  
$ districts. 

I 
i 

1 I $  

$ 1  I I /  My. Lemam. Nobody more than the clerk, I should say. 1 
!I 
1 .  
li 

j/ Mr. Loftin.  The judge is not; bothesed with that at a l l  

11 That  is all done by the alerk., i 
1 j I 
!: i 
II 
i! MY* Dodge. T t  is just a case of issuing the document. 
/ /  

1 I! IVlr. Mitchellp In subdivision ( 3 )  of Rule 56, where it 
I i 
=I 

i /  says -- 
I 

ii i 
Y h a t  the wltnesa sha3.1 swear ka the t~uth Qf h i s  astswtw I I/ 

/ /  i 
ij before some of f i a e r  of the United S t a t e a  o r  of the State or i 

// I /I Territory in wh%eh suoh answers are made" -- I 

I 
And 80 forth, X should be in favor of simply stating 

there  that the  intsrrogatoriee and aross-interrogatoriss, if 1 $ 1  



1 

i 
any, shall be sent t o  some officer of the United States, atc. ,! 

who shal l  submit them to t he  witness, who s h a l l  then mere hls 
i 

oath, and tha t  o f f i o e r  sha l l  return them. That dues n o t  re- 
1 

quire any c o u r t  order; and the ~ a r y ~ ~ o f f i o e r  who %a going to 
I 

take tho oath, whoever he mny be, or submit it, will have the I 
I 
d 

papers sent t o  him, f 

I: 
I$ 

I 
2 

j; i Mr. Lemam. What doe8 i t  889 -- n t ~  an of f i cer  of the i 
If 

I 
/ 

; Uni ted  S t a t e a n ?  
f /  

1 

i 

Mr. Mitchell. It says hepet 

i "That the witness sha l l  s f e a ~  t o  the truth of his answer 1 
I 

$1 i 
j; befaye some of f i ce r  of the United S t a t e s  or of the S t a t e  OF 
1: 
I 

1 

i : Territory in vihich such answers ape made, who is authorized to! 
1; I 1 
/ j  administer oatha," 
jJ 

I I 

I! I 
if 

Why not m l y  say t h a t  the inte~ragatories'and oross- 1 
I I 

i: i 1; intarrogatories, when prepared, shell be sent t o  some such 

offian~, who shal l  submit them t o  the wltness, and take the 
I! 
I ' j 
i f  
/ r  

I 
o a t h o f  t h s v l t n e s s t a h i s a n s n a ~ s , a n d r e t u r n t h s m t o t h e  1 

is 

olerk? !! i I 
li 1 
1% 

ir 1 M P ~  Lemann. You put in some requirement f o r  serving 1 

1; 
I your croae-interrogatories, do you? 
$1 

I 
I 

/! I 
Mr. Hitohell .  You have t o  serve them on the other a i d e .  1 

And allow three days. 

Mr. Mitchell. And get an admission of aervicn; and 
i 

I then, when the deposition came back, if somebody.had Lost the 
" ii 

11 
i, 

I 

11 
1 cross-interrogatorie~~ you would have proof that you sapvsa 1 

them, and the whole deposition would failr 



EAr. Lemann. I th ink  t h a t  would be a l l  right, 

I Mylr .  Mitchellc I t h i n k  it would work. You do  not I 

to g e t  any orde r  in tha t  aase. i 
I 
I 

Mr. Lof t in*  That l a  the p r a o t i ~ e  we have. t I 
t 
! 

Mr. Clark. If you are gofng t o  have interrogatories, i t /  
I 
i 

would make some difference about' your twenty questions on each i 
I 

sihdad I 
I 

Mr. Sunda~land~ I do not suppose that  would apply to the 1 
crosa-interrogatorieer 

Mrr Dodge. Youhave twenty anyway* 

Mr. Sunderland. The payment in the  f l r s t  instance wae 

neaeasary with the maahinery tha t  I had adoptedp I was send- 

ing  this t o  the witneser You cannot make the witness pay 

money out of his pocket t o  get that document back3 so you have 

g o t  t o  pay him something, at least; enough to oover csending the 

doaument; back$ and I thought it would be a very goo6 thing to 

i 
hold down the extent of these interrogatories so t h a t  you 1 
would not  have the t r w b l e  they had in Madasaaohur~etts of these 1 

I i 
interminable questions. So I have put in there a f ee  of $2, 

I 
which would alwaytl be enough t o  send that  document back, and 1 

I 
1 

then another dollar for every question in excess of twenty, % a /  
I 

bola down the size or them.  hat was my scheme. i 
f 
i 

Mr. L o f t i n *  ff we adopt  the pract ioe that has been 1 
4 
i suggested, you w i l l  have t o  pay the off iaer ,  
i 
L 

I 
Mr. Sunderland+ You would have to send along some money 1 

1 

j 
I 

I 

I 



to the  o f f i o e r  to g e t  the th ing aent baak. 

Mlp* Mi%ohell~ I do not  think we need t o  presortbe that 

because the law under ahiah that off  h e r  aerves fixes his  

fees. You muld have either to pay them or to pay something 

e l se  tha t  he &@wed t o  take. 

Mr. Sunderland. You would have t o  arrange with him, 

Mr. Mitohell. You would n o t  have t o  speai fy  that  in your 

rules 

I Mr. Sunderland. I do not  th ink  so. 1 
i 

Mr. Mitohell* Lot us take the sense of the meeting on i 
the  question of whethea' the provision may n o t  be inserted ,  I 

i 
i 

instead of sending the deposition to the witness or 8endf.w I 
the interrogatories t o  the witneaa,  that they  hall be sent to 

I 
l 

one of them off ionrs,  some of'fiaer authorized t o  administer I 
1 
I 

oatha, who shall  submit them to the  nitneaa, obtain his 

answers, and transmit them to the olerk -- some rule t o  that 1 
e f f eo t*  I 

i 
MpIr.  Tolmen. I move that t h a t  be donee I 

(The motion was secmded and unanimously oarrie8. ) I 
Nlr. Sunde~land. Wonla you put any such limitation as I 

1 
this on the  number of queritfons? Of course I think thme is 1 
muoh less danger of the quostions m n i n g  t o  embarrassing 

lengths, since it is merely analternat ive  matter. In I 
Ma~aasachusetts they d%d n o t  have any alternative method, an8 

they had t o  do everything with written in ter rogator ies .  I 



Mr. Dodge. But thsro is no limitation on the  number 
I 

exoept in the case of interrogatories filed in court; to be j 
I 

answered by the opposing party, In a deposition there  is no ! 

limi$ation on the nuber, 

1 
Mr. Sunderland. Is there  n o t  a statute in Massaahusettsi 

I 
now limiting the number? i 

i 
Mr. Dodge, Only a e  eo those which are f i l e d  in court to 

be answered by the oppoaite party. That 1s very di f ferent  

from a deposit iono Thsre is no limit on a deposition. 

Ms. Mitohell. Hay we not sCrike  out that olauae about 

the f e e e  of wttnessea, under the oiroumstancea? 

Idr* Loftin. I move that it go o u t *  

Mr. Mitohell. Your question remains whether any attempt 

should he m d s  to lfnrmit the number? I 

1 

Mr. Lemann. Mr. Loftin a a i d  the praatiae in F l o r i d a  j 
f 

permits oroes-examination where the p l a i n t i f f  attempts t o  f i l e  1 
i n t e r r o g a t o r i e ~ ~ .  Somebody had auggeeted t o  Ms. Dobie that 1 I 
oral  crass-examination be parmit t a d  on mitten interragatarise 4 

I 

and Professor Sunderland aa id  he preferred not. It %a Tory 

d i f f i c u l t  t o  get eff ecltive oroes-examination on h . n t  errogatorie I f 
I 

and I have of ten had' the f ee l ing  tha t  oral croea-examination 1 
would serve a useful purpoao if it muld not bs too aomplicated. 



Mr. Dodge aaid,  "Well, if you do not like what yo11 get,  you 

take another deposition of the sitneas yourse l f ,  ora llg. " 
1s every adverse aitneaa a hostile witness? Does the 

language used here about examining thq witness without making 

him youre use the word 'hostile"? I thought it d i d ,  and I 

jurtt wonderea, "When is a rnritnese s host i le  witness?* Does 

"hostile" mean an oppoeing ritneaa, or doee it m e a n  a witness ! I 
I 

1 
who %a hostile in a more narrow aenae? t 

Nbfr~c Loften, Aa I understand the law, he must be h o s t i l  1 
in the aense that he aays aomethlng Ghat is agalnat, your 

I 
t 

f n t e r e e t *  If he merely disappoints you, he l a  not a hostile 1 

w i b e a a  + 1 
Mr. Lemann. Is the  ot;her man's witness always a hostile i 

I 
I 

~ i t r ~ 3  aa ? i 

I 
I 

Ms* Loft in .  No8 not neoessarily, i 
I 
i 

Mr. Wiokersham. Sometimes from own witness is a h o s t i l e  i 
I 

~ % % ~ l € 3 £ 3 b  r 
I 
1 
I 

Mr. L e m a ~ r  The reaclon I asked the queskion i s  t o  gat 1 I 

in my mlnd the aoops of your right t o  exarmlnb a wiCneas withou 

being bound by what he saya. t 
Mr. Sunderland. You are never bound by what he s a p ,  

I 
anpay.  ' That l a ,  you can always contradicit anything he Bags* 

MF. Loftin. You cannot impeaoh him. 

Mr. Sunderland. You cannot impeach his oharaote~, but 

you can oon t rad ia t  anything he say@. 



:I bringing in a ritneaa to show tha t  he made a cltatemwrt at 1 
I 

r 
I 

/ some other  time and some o t h e r  plaae that  was different where 1 
' / 
I 

1 
z i i ,/ you made h i m  y o u r  o m  witneas. That; ik what Z thfnk Mr. 1 
i l  r 
/ /  Lemann has in mind. You do vouch for h i m  to that extent. 
! 

j l  
I :  Sl;l%lde~1agldl~ To the extent that he $8 crpsdfble; .$setd 

! MY* Loftfn. You amnot impeach his testimony. i 
Ii i 
I! 

Mr. Sunderland. You can introduos contradioting Last%- 

it \ 11 rnony. 11 
Mr. Lof tLn. You can intpoduoe the  testimony of other / /  

1 witnesses that w i l l  ctonflict  with hisg but you oannot bring i 
li 
!$ I 
/ /  $nsa nitnees t o  swear tha t  he made a different statement at sum+ 
j; 
I! I 
11 other tlme and place. 
l i  

i 
I! I 

h i m  with the alleged prior a o n t r a d i o t i ~ n ~  

&, Lsftfn. That was nut  so at camon l a w .  

Mr. Lemam. I was thinking of a oase where my 

11 
adversary haa submitted writtcril; interrogatoriers, and I have to/ I/ I 

I I 

11 ti cross-examine on written interrogatories* Tt is n o t  a very I 
/ effective :vay of aross-examining. It i s  awfully mixed up 1 

11 1 
11 to g e t  in an oral aross-examination. 
/ I  ! I 

Mr. Dodge says, "Well, if you want t o  ask t h a t  fellow 

questions you can summon him your~elP'; but  I read here Chat i 
I 

ii Sf I do. , that  I am precluded by his testimony to the same 
ii 
!I I; 

I 



extent: as if I ce l l ed  him in o o u r t ,  and that  does not  seem to 
\, 

~ine very satisfactory. So I was just wondering whether we were 

passing rather qulakly over an opportunity to give a more 

erf  ective cross-examination, You had made the suggestion, buk 

we had no t  r e a l l y  atoppetl on it. 

Mr. Loftin. I said that  the praatica in Flor ida  -- in i 
I 

faat, it is statuto~y praaeioe -- provides for making oommis- i 
I 

e i o n ~ l  and f i l i n g  interrogatories and arose-interrogatories, 
I 

w i t h  a further provision that at the t ime of examination eithee 
I 

party may propom4 oral interrogatories supplementing the i i 

w t t t e n  interrogatories, 
I 

I 

I 
I fdr. Lemann. Why is not t h a t  desirable? I th ink  that i 
i 

praotioe exists in a number of States.  

Mr. l@!,kohelld If t h a t  is done, and the man opposing the  

witnesa intends t o  go there and eubmit sox& questions other 

than the  itt ten interrogatories, how does his ~ d v e r s a r y  know 

that? 

Mr. Loftin.  Hia adversary has t he  same privilege of 

doing that. 

Mr. Mitahella Yea; but he ought not to be required to 

go there withoue -- 
Mr. Lemann. He ought not: to be allowed to go there 

without t e l l i n g  the other fellow he i s  golng. The only other 

way would be for boeh of them to be on hand, 

Mr. Mitohell. Then what i s  the use of having these 

11 ! 
ji written interrogatortea? : I 

i 



the use of having them? 

i i  r 

I; Mr. Lemann. But; the Chairman's po in t ,  I th ink,  would n o t /  I 

El 
!i 
i !  go t o  the extent of not  making the  provision subject, to a 
![ 
i l  

ji stipulation that g b u  must let the other  fellow know, a t  leasf, 

il 1 '  the oross-examiner . I do n o t  think your point would go t o  !I 
i; the merlts of tha t  suggestion, that aross-examination be 
li 

permitted by personal ~lttendanoe and oral examination. ?d~$be 
iI 
i i  
&I 

/ /  he ought t;o be requi red  to t e l l  the other fellow3 but I was 
I$ 

11 

ii just addressing myself' t o  the case where I represent the i 
ti ! 

E 
i 

/i ri defendant, and t h e  p l a i n t i f f  l a  examlnlng a wnritness by writteq i 

1 interrogatories. Under the present  procedure as vre would i 

i 1 

I! have, it, you qould only cross-examine by wrftten l n t e r r o g a t o r i  
11 3 

I I: 

ies .  That is a very ineffeotive way of crass-examining. I i i I1 
[I :: I 
i/ l i k e  it very w e l l  if I am taking the testimony, but; I do no t  
/I I 

i 

/I like it at all if it is belng taken against me. (~aught sr . )  ! 
$ 1  I 

;i 1 I 

:I 
11 Mr. Mitohellr Then, if you are going to allow tha t ,  1 
j ]  I 

i! i 
i /  your whole prooedwe changes, because you have t o  give notice 1 
[ I  I I 
I :  

of the time and place, cdnd so f a r  we have n o t  had any. // 
$1 I 

f 
]i 
j ! 

Mr. Sunderland* Youare a l so  clhanging the psovision I 
ji I 
i ]  

li t h a t  you have to have a commission. 

Mr. Dobie. Yee; that would be open t o  General 

$1 
/I Bickereham'e suggestion that you m i g h t  go down %here and 
i j I 

i ij 
embarrass h i m  very much, with nobody t o  rule on t h e  

/ /  oompetenoy of the testimony, eta+ 
/ /  

Mr. Lemann. It would be very easy t o  p ~ o o i d e  the 
jj li 



? 

machinery. You could provide f o r  the m l t t e n  interrogatories ,[ 
1 

and t ha t  the p l a i n t i f f  sho~i ld speoify t he  placo and t i m e  at 
I 1 

whiah he expects to have the  answers taken, and the defenaant i 
1 
! 

could speai fy  at the time of f i l i n g ,  .when he would be a a l l e d  

upon t o  f i l e  h i e  oross-lnterrogatoriea, whether or not he 1 
I 

wants to be there. i 
I 
t 

I MY. Wiokersham. The o n l y  purpose of t h a t  is where you 
j 

have open ths r ight  t o  appear personally and aross-examine, / 
i 

HP o Lemann. Yea * I 
i 
i 

M,. Wiokorsham. But, a s  a rule, when you are sending oub 
I 

a commission to take testimony on writ ten interrogatories, you! 
1 
I 

settle the direct  an8 oross-interrogatories in advanae; and 1 
I 
I 

then it doe8 n o t  r e a l l y  matter when the witness ~ E I  presented 
i 
i 

to answer these wriCten interrogatories, j 
r 

f 
Nlr. Wiokersham. the other hand, if e'r ther party i 

i 
I 

thinks the examination ought t o  be oral, f o r  one reason or i I 
another, he will apply t o  the oourt; for an order, and if that 

o b j e o t i m  is auatained the oommisaion w i l l  go t o  take the 

testimony on oral in te r roga tor ies  and aross-interrogatorlea. 
1 

The time an8 place must be f &xed then. 
I 
1 
1 
1 I Chink this rule is designed,  as Mrr Sunder land had it 

originally, to take testimony whwe t h e r e  is no di spute ,  but I 
I 

you have t o  g e t  in evidsnoe of aoms f o ~ m a l  thing, OF something 1 
as to which there is no aontroversg. 

z j 

11 Mr. Lemann. It may be Gsed much beyond that, though* 1 
i 

I /  I 



Wr. Wiakershan. It may, and tha t  is t he  reason I 

objetated k o  orotls-interrogatories.  
I I 

I 

Mr. Lemann. I th ink  wo oould easily determine whether i 

the majority of the oommiCtee f e l t  t K ~ t  there ought to be 

some provision for arosa-examination. If so, I t h i n k  it 

w o u l d  not be t o o  di f f i cu l t  to provide f o r  it, Perhaps the 1 
majority f e e l  it %a not important enough to provi6e for .  

Mrr 3 ~ d e r l a n i i r  Perhaps if we adoptea the soheme as 1 

it has been suggested here, -- that the interrogatories would 

all be submitted t o  advorse aounsel f o r  t he  purpose of adding / 
i 

oroaa-inter~ogatories -- conferenoe between counsel would t r I 
I 

i 

develop whether the oaae were one in whPhioh thase interroga- 

tories were suitable$ and, if no t ,  then they would drop  the i 

I 
i 

thing cind have an oral examlnaCion, 
1 I 

5 

Mr* Wiokershamr Is not  this the way it goesr I move 
I 
i far a oommission t o  take t~seimony on written interrogatories,~ 
I 
! 

The wi%n,nsss, we w i l l  say, i a  living in Sweden* My opponent 1 
1 

says, "Well, now, hold on8 That i a  a pretty important witnesai 

I d o  not want to have h i m  examined on wri t ten intsrrogatoriea~ 

You go to the aourt and aek leave tooross-examine o r a l l y .  1 
Then in all p ~ o b ~ b i l i t y  the pla int i f f  ' 8  attorney would say, 

"Very w e l l ,  then3 instead of having a oomiss ion  on written 

interrogatoriee, l e t  ua have it on oral interrogatories, and 

we w i l l  have co~lnsel there and examine the wltnees orally." 

Mr. Sunderland. Would it not work all rlght, then, t o  



MY; Lemann. No; not  unless you give the opposfng 
k I 

'k 2 
I 

t counsel a right to go t o  court and ask f a r  aross-examination. I 
t -  i 

Mr. Sunderlandr Any party -- either party. I i 
f 

Mydr. Lemann* I would make himm~rnritneas if I oxamhe i 
f 
t 

h i m  o ~ a l l y r  Have I got to g e t  a separate order f o r  a i i 
i 
I 

separate examination? Where have you got any provision hare  I 
I 
i 

that if my adversary proposes eo examine a witness on written 1 
I 

interrogatories, I should have the right then t o  cross-examine / 

him orally? I do not  th lnk it ie here. 

Mr. Lemann. Perhapa i t  ought not to be. 

Mr. Dodge* I th ink Mrr Wlokersham has it exactly right$ 
I 

I do not  th ink  y o u  can mix up the two methods. Xf the I 
p l a i n t i f f  's counsel knows the defendant ' a  counsel is going i 
out thew, he ail1 have t o  go hlmaelf. It seems to me the 

i 

1 
I 

depoeition m u s t  be taken one way or the other; and if it is 1 i 
to be taken in writing, the interrogatorlea should  be f i l e d ,  

and %he, other) afde sthould v s  a ehancra t o  move the oour t  that  

ffThis witness 3.8 too important; we must have an oral cross- 

e~aminatPon.~ 

XP, Wiokarsham. the other  hand, if he is content t o  

leave it on m i t t e n  interrogatories, he can file hia oroaa- 

interrogatories. 

Mr. Lemann. As long as you give the right to move the 
%? 

e 

Q Q W ~  fop an oral xamienrat; f on. 



Mpdr.  Mitchell. Then is it the  sense of the  meeting that 

theye be a pmgovf%slon insorted -- that  is a l l  that would have 

to be done now -- that if the opposing party thinks an orel 

examination ouljht to be had, he shal l  have the right to apply 

to t he  oourt, on R ~homring, for an order t o  that effeot? That 

is %he substance of it. 

MF. Wicfte~aham~ Yes, 

Mr. Mitohellr A l l  in favor of that proposal l A i l l  say 

* 

(The question being put, the proposal was unanimously 

aarried. ) 

Nbr. Clarkr 1 have one minor question of language. I 

wonder+ if' the w ~ r d  wsauss'r w o u l d  not do as w& 1 a a  the word 

"actionw. I th ink I usually use the word 'action". I do not 

fnaist on it. 

Mre Wiokerskabim, Where is tha t?  

Mr. Clark. It oocurs right at the beginning, and i t  

oocurs not only in this rule but in aeveral others, in ( a )  

and alao in (b). Why not have it rea6 "in the actiontf, j u s t  

f o r  the sake of uniformfttyl 

"cause". That is a verbal change. 

Mr. Clarks We would have to polish it up in our style 

work. I t h ink  probably we oan bear i t  in mint! and pass i t  



--=a 

Mr. Wioke~sham~ You mean "in the aation" in& ead of 

I 

MI-. Clapk* Yoad I 

! 
Mr. Dodge, nave you aated on phe question of a oopy of , 

bhs pleadings? I 

I 

Mr. Sunder land r That p r o v i ~ l o n  would go out under ,this 

ohange tha t .  we made about submitting t o  counsel in the firat 

plaee * 

( A t  this point  Mybr.  Tolman asked a question whioh vrae 

Intnaudible to the reporter.) * 

My. Mitchell* Major Tolman wants to know if we are  goin 

t o  ins i s t  on tN.8 rule t h a t  when you have written interroga- 

tories they should be immediately f i l e d  in the cause, or 

whether you can weit until the deposition is taken and then 

they are filed and returned. The l a t t e r  would be my 

recornendation rabault; At+ 

Mr. Wiokershnm, Then you must provide, must you no*, for 

s e ~ v i c e  of the proposed interrogatories on the other s i d e 7  

Mr. FJIltahell* That i a  taken aare of in t he next phrase: 

"Written interrogaGories shel l  be entitled in $he a o w t  

and oeuse ( o ~  a o t i o n ) ,  and a copy 8ha l l  be eerved upon the 

adveree party or his attorney o f  record and upon the usitnese 

iP he LR not a party." 

So we jus t  s tr ike  out, "shall be f %led in the aourt where 

the cause is pending". 

SF. Dodge, I a  this word "aerve8" defined eomewhere? 



Reporter to have a papagraph which covers fully service, 

manner, time, eta.  We disposes of t h a t  t he  o2;he~ day. 

Mr. Dodge. I hope he is n o t  going t o  eliminate the 

ordinary method of simply serving by mall, 

Mr. Clark. You  may be quite sure  I am not.  If it is in 

my handa, the simpler $hat may be made, the better, 

sentenoe of Rule 56. under th is  disouaaion it i e ,  quite plain 

that the recmirement for servioe on the witnssa should go out. 

The witness may be in Addis Ababa or anywhere. 

Mr. Mitchell* Rightr You do not have to serve them on 

the ~&'t;nesa* 

&, S u n d e l ~ l a n d ~  NoZ; under thta acheme that eve have, 

Mr. Donworth. Anyway, you w u l d  have t o  serve them upon 

the  party as a prerequisite t o  proaeeding a t  all. It is 

inc iden ta l  that the witness gets the original, or g e t a  

aocesa t o  the interrogatorlea; but thls oontemplated that at 

the inoeption of thls particular a p p l i o a t i o n  bhero should be a 

Mr. Iditohell* We have strioken that ouD by common consent 

Mr. Donworth.= 1 thought; Lhero was a question raised  



! witness", if he is n o t  a party. 
1 

11 

!: Is thwe  anything e l se  on Rule 567 
I 

11 
I; Mr. Sunderland. Of aourae other parts -- section (4), 1 
i i  

f 

i I/ lor example -- would go out. This rill  have to be reaast; in 1 
11 I 
// aocordance with our ohanger 
[ i 
; ! Mr. Editohella I th ink we have oovered it, then, by // 
/ /  instruations to the Reporter,  

Bow we will pass t o  Rule 57. 

RULB 57 -- INTERnOGATORIES REGARDING 

DOCUBm'bS AND TANGIBLE THIMGSe 

Hrr D O T ~ W U P ~ ~ ~  X d o  nut; know whet1.18~ or not %fats /I 
I1 
i i  requirea attention; but, in regard t o  the production of I 

! 
1' 
I! 
i ! 
;i 

i i! doawaent;~, the Supreme Oourt of Washington rules -- I d o  not 1 
1 

i i 
11 remember whether that irs in accordance with the weight of i 
11 
I! I 
authorltg or not -- that in sooi8ent oases the report made by / /I ! ! I 1 

1' the motarman, aay, to h i s  oompany is a privileged document, 1 11 
and t ha t  t he  p l a i n t i f f  cannot require i t s  production. That: 1 

I/ 1 
ii 

suggests the question of a prlvilegsd. documenta Have we made/ 

/j 
the maohinsry whereby a man would not be in omtempt f o r  

i/ I 
/I refusing to prosont a privileged document? 
// 
I/ Mr. Sunderland. IC probably ought to be expressly 
I I  
li // introduoed there* 

% / I  
j /  Mr. Donworth. There should be something on tha t  sub- 
// 



Mr. Mitchell. This is fmportant, 
I 
I 

Mr. S ~ d e ~ l m d a  Certainly what Judge Donworth suggests ' 
I 

I 
ought not t o  be sub j e o t  t o  d i s c l ~ s u ~ e ~  I should think we I 

j 
$1  

;i could introduce the phrase there nnot~'privileged"e, 
2 

[ [  

g: it would follow anyway, but; I thlnk it ought to be in. 1 It 
i 
I 

I 

Mr. Mitohell .  Do you think *privilegedv 9.8 the right 
i I! 

3 
I I  I 1 word t o  apply to a memorandum rr lawyer has in his  f i l e s  
i i  I 

I 11 
i 1 atating arhat a witness has s a i d  to him? Is t h a t  s privilagedi 
11 i 

// it not? 
1 il 
I i i  

i/ Mr. Olney. This does not provide any means by .which you\ 1 I 

9 
i! 
I: $1  could literally foroe the inspeotion of a privileged doc-nka 
l i  

i 
\I Mr. Sunderland. This rule i t s e l f  applies only t o  i l s t l n g i .  

/j /i i 
Mr. Obey, It appl i e s  only t o  l i e t i n g ,  and he would not  

11 I 
I / /  

have t o  X i a t  privileged doaumenta. I 
i t I 11 Mr. Donworth. You would.unless there i s  same proteatlon/f 

I. I 1 would you not? i 
I 

i i  
/ /  
I! Mr. Olneyr You are permitted to make y o u r  ob jeotion I 
// 
11 and s t a t e  your reason. You aimply gay that i t  is a privileged I 

saxmfiurzicat ion. 

W p .  Mltohell. Where does the wls so pl'avi8e? 

I 
H(2)  Vlhether the party is aillI.ng to permit the same to / I 

be inspeated and copied or photographed, and. 1P unwilling, f& .] 



what ~ e h z a o m ~ '  

All he hae to say is t h a t  it is privileged. 

Hr.Nlitahell. That is only inspection. He has t o  l i s t  

them and give a desoription of them. a '  

Edr. Sunderland++ He lists Chose thsC he i a  wiLling to 

have inspeated,  and he l f a t s  those that he is not  willing t a  1 
I 

Mr. Donworth. Aocordlng to this ,  he must l i s t  every- 

thingo That 1s the troubler 
i 
I 
1 

Mr. Sunderland, Yes, but he must s t a t e  as to each one 

what he is wil l ing to have done. 1 
I 
i 

Mr. Donworth. He m u s t  list, if he is a lawyer, that he ! 

has a aonfldential  l e t tor  f rom hie  a l ient ,  etc. In the oaae 1 
i 
I 

I 
of a railroad oompany, he has a report from the  motorman, eke.! 

i 
It seems to me that "unless privileged" should extend t o  the / 
listing as wel l  as to the produotf on. 

a f t e r  
Mr. Olneyo Just i n s e r t ,  the words "known t o  himw, the 

A 

words "not privi legedn.  

MI.. Sunderland "Known to hfmn f a  taken care of la term 

"Supplementary l i s t s  may be f i l e d  to include items 

o r i g i n a l l y  omitbod, within a reasonable time a f t e r  the d i s -  

oovery of t h e i r  existence o r  of their relevenoyw. 

Mr. Obey. "Whioh are known %o him, not priv i leged,  

and are refevant*'' 

Mr. Sunderland* I see -- right there; yerr. 



1 2 P'.lcp&?--) 
4. -,?$ -,,$ *, ! 

!: 
' 1  i -\ + <Mr. Editahell. Are  there any 0th~ suggestions as to 

< -' 

' ~ u r e  571 
;I 
1 is Mr. Cherry. Under that abatement which has just  been 
/ /  

I/ ohanged to include the privileged %&a, what would become of i 
j /  1 

' 11 the second paragraph on. page 3 1  -- // 
1 

;i 
;g  i 
t i  

"30 item which is not l i s t e d ,  or whioh %a designated as 1 
;! 

j/ I " one which the parCy l a  unwilling to have inspected,  sha l l  be 
I 

s d m l s s l b l s  i n  svldenae far any purpose at t h e  inatnnoe of U l e  1 
I i 

I 

interrogated party." I 

11 I i 

il 
I 

That means, then, that if he does not l i s t  it because it / 
I/ ! 

I/ ie known to him t o  be privileged -- 1 ! I/ 1 I Mr. Sunderland, Then he himself can int roduoe itr i 
I 
I 

Mr. Obey. I am wondering just whet %a the necessity I 

i l  I 
ii i 
i ,  for a seation of thls s o r t *  I have n o t  thought the th.f.ng out*] 
I: 

1 I 
/ I  It ooours t o  me that  in view of t h e  very wide provisions for 1 / /  
I 1 a discovery, such a section as  thfs  may be qufte unnecessary. 1 

I/ I 

!/ If there  l a  any queaCion about the matter, just take the 
I / testimony of the witneae. 
I 

I 

I1 Mr.Mitohellq This is a muoh shorter, easier way. You 

11 could d o  it the other way, but I understand t h i s  is provided 1 $ 3  

i; I 

// as a quick way, w l t h o u t  tho formality of taking 8eposit;iona 1 
ti i / or examining the men under oath. 

i 

i 
1 

/I 
i 
I 
I 

I1 Mr. DoBgo. You say, "supplementary l l s t s  m a  be f i l e d w .  
il 
// Should not that be "mustfi? 
i j 1 
I$ i 

I Mr. Sunderland* He Cnkee his chanoe. If he does n o t  I 
I 

I 
1 
1 
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want to f i l e  it, %en he aannot int roduoe it in evidence. We 

uses the supplennentarg l i s t  to pro %so$ himself 

oavers other  GhZnga, and wants to be able to use them, he will 

put in a supplementary list so that he can use them. 

NIP* MitoheZ1. I should think you aoula  say, "Ma item 

arhioh should have been listed, but is not", bea~use he doas no 

h a ~ e  to l i s t  thtngs whtah arts n o t  known t o  h i m  a t  the Gime, an 

he mag discover them afterward. If you sag it aannot be ad- 

m i t t e d  if ft i t r  not l i s t e d ,  you inoLude items which he h i m -  

s e l f  diaoovers a f t e r  the list i s  made up. 

Mrl Cherry. I wonder if we are clear  about what we have 

done abouC thsee aonfidential  items, also.  Suppose Judge 

Donworth's ease of the motorman's report. There might arise 

,a situation, not contemplated at this time, where that report 

would be desire6 to be used. Now, if I understand Mr. 

d under lend\ o o ~ r e c l t l y ,  what the amendment has dons is t o  

exelude that  oompletsly. But auppess you ~t the kQd of 

i m p e a o b n t  whme it i a  alleged t h a t  he hadl reoently fabr i -  

cated the story he now t e l l s  on the stand, and by wag of the 

then permisarible oorroboratlon you want t o  ahoa that  otherwise 

privi leged doomen* 2 That would, in term8 , be, out 3 would it 

not?  

MF. bnworth. Perhaps, by giving t ha t  exnmple, I narroxed 

the idea, 

Mr. Cherry. I was j u s t  uaing tha t  i l lus trat ion .  You 

might have a number of others. 



My* Donwo~Lh, That is w b t  the  o o u ~ $  held 1% could n o t  . 

be used f o r  at allo 

Mr. Cherry, By his om people? 

Mr. Donworth. By his own people. 
I 
L 

1 
I 

Mro Oherryo By hi9 o m  people, for corroboration, if he / 
impeach@ 

on the bas18 OF peaant fabrieat$an? 
I 
i 
1 

My. Cher~yr That ie i t s  oommon use in our State ,  far 

example, 

Mr. Loftin, Take the case, Judge, of dhe motorman who 1 
is put on the atand by the defendant, and he make8 a material4 

I 

I 

ly di f fe ren t  statement from the atatemen* that  he made in his  i 
I 
! 

report 1 1 
I 

Myr D~nwarth~  You mean by the p l a i n t i f f ,  do you n o t ?  i 
I 

I 

Mr. Loftin. Ho; by the defendant, and then the 1 
defendant wants t o  impeach hflrnp 

&. Donworth. Impeach his own ritneae? 

i 
Mr. Loftin.  O r d i n ~ r i l y ,  he would eJthibit the statement i 

i 

t o  him and ask him i f ' this  was h i s  atotsment, and if he di i l  i 
not  make it. Then, later,  if he did not  admit  it, he would 

I 
I 

i n t roduce  the  stntament f o s  the purpose of d i r a c t l y  impeachingj 
I 

i 
Mr. Donworth. That queation has never arisen. I 
Mr. Loftin. I am ta lk ing about impeaohing the witnees 1 

I 
i 

where he proves adveree, surprises the  party. 1 

Mr. Donworth, I would no t  want to narrow this queationr / 
i 



I t h i n k  my illustrntion was unfortunate, What I m e a n  is, 

oftentimes if I have a l e t t e r  from my c l i o n t  , and the adverse 

lawyer says, ''Have you got  a l e t t e r  etating so and so?", I , 

always f e e l  warrented -- it is a question of ethloa -- in 
I 
I 

/ /  saying, "No"g I mean, if I ham to anawer ~ategoricallg~ X a 4  
$ 
I 

'i not on the stand, but I would n o t  let my 'non be any doubt fu l  / 
/ /  i z 

/j answer, that I probably did. I th ink  a good many lawyers f e e c  
\ 1 that if a thing &a nobody's business, theyhavo a r i g h t  to 11 

1 '  anewer in the negative. To aompel you to list a th ing  that i I! 1 
li l a t e r  you a re  g o i n g  to olaiai  privi lege on gives rise, it seemi 
i j 
)i 

i j  1 

t o  me, to very unneaeasnry disclosing of conf iden t ia l  oommunii 
i 
t '/ cations. 1 ll I 1 

/ /  (ayRr. Donworth la ter  said:  Mr. Chairman, I P  I had time 1 
I /  I 

I would qualify the views that I expres~ed  on the e th i ca l  1 
i 

I /  
$1 i 
i l  i 
11 question. I would not l i k e  t o  be bound by the ea r l i e r  a t a t e 4  
:I 1 

j/ ment made, and I suggest that it; be crtriaken out. It l a  a 
ti 
!/ very d i f f i o ~ ~ l t  question. It is withdrawn.) 

I 

iI 
1 

$1 I 
3 1  

/I Mr. Mitohell* We have agreed to put in, a f t e r  the 1 
1 1  

I 

I 
I 

words "which are known to h%mB, the words "and not pr lv i logedf ,  
11 
I/ 2 

1 .  
on the %fet ing bualneas. i I; I I 1 

Mpr Donwor%h. I mdarstand; but %he trend of the I 

jl 
I 

i 

:I disaussion is to taka tha t  out, is it not?  
I ( 

I MY* Mitohel19 No; it has the effeat of this clause on j 
I 
I 
1 ii the next page, nh5.ch bars the subsequent use 01 it. I 

i 
1I I 1 

Mr. Sunderland. I do no t  see why your suggestion, Mr. 1 ;  
I j 

11 
[I I I I '  

/ /  I ; i 



Mitohell, does not take care of it. You say, "NO i tern wh3 ah 

ought to be Xis tad,  but which has not beenw# 

I!@. Mitohell .  But it does notc Suppose you have a 

emf identisrl report from a witness in your f i l e s :  That is 

privileged$ is it not4 

Mr. Sunderland. Yea, and it ought not to be l i s t e 8 ,  

Mr. Mitchell? But thst hae been listed* 

Mr. Sunderland* Then the situation does not  apply t o  

33 * 

Mr. Donworth* You would have t o  sa*, "no i t e m w h i o h  

ought to have been l i s t e d ,  but whioh l a  not"* t 
! 
i 

Mr. Mitohell. That is &at I have here -- "No i t e m  whnrhia$ 
i 

should have been l i e t e d ,  but which is n o t n *  I 
1 

Mr. Sunderland. It seems to me that  would take care of / 
! 

iP; * 

Mr.M$,Qitohelld I a  there anything further in r e g ~ s d  t o  

Rule 571 

Mr. Clark, A t  the very end, I wonder if it would be at I 
i 
I 

oppressive requests aa w e l l  as refusals. 1 
I 

My* Sunderland. There aould no t  be an oppsssaive, i 

request t o  list documents. i i 
Mr. Clark. f should th ink  there might be. Suppose you i 

wanted t o  t i e  up a oorgoratian in eome corpora t ion  e u i t ,  and 

asked a oorporation t o  l i s t  i t s  whole f i l e s .  I do not  think / 
I 

i 
I 
i. 



I 

i these prohfbitions w o ~ f l d  be t e r r i b l y  effective, but they m i g h t $  
I 

disoour~ge some lawyer from t ry ing  to do that aort of thingo 3 

i 
I 

i M F ~  SunderLand, 9t seems t o  me you ought to let t h a t  : 

5 

request for rfociMents be very freec There are  no restrictions/ 
i 
! 

in the jurisdiotiona aharo it i~ ~ 8 ~ a r  In England, for 2 I 
example, you can g e t  it ae of oourse -- a oomplete l i ~ t  of 1 

i 

I 
Mr. Wiokerelham. There is another suggestion that has j 

I been made, that thie paragraph is making a rule of evfdsnae, 1 
i 

n o t  real ly  prooedure. You have a provlaion t h a t  any unreaaod- 

i able or oppressive refusal t o  permit inspect ion,  e tc r ,  shall 
I 

be a baais  of contempt of court; but,  an the other hand, this 1 
I 

l a  p r s a t i c ~ l l y  s short method of discovery; is ft n o t ,  with s 1 
I pravisf on that if you do not f u l l y  diaoover, then no document ' I 

? 1 whioh you have no t  disoovered shall be a d m i t t e d  i n  evidence. 

Mr. Mitohell. You are  estoppea from using it. 

Md&ckeraham, Yes* That is p r e t t y d r a e t i o .  I d o n o t  1 I 
know about it, i 

I 
Bbp* Obey.  It i s  no t  r e a l l y  a rule of evidenoe, Genera 

i 
Wfeka rshm. i 

Mr*Riokersham. It i s a r u l e e x c l u d i n g e v i d e n c e f o r  1 

fa i lure  to do something. 

Mr, Olney. It %a a rule of prooedure. 

Mr. Mitchell. It i s  a penalty for not complying wtth 

the rule of proasdure, 11 



Mr. Lemann. I have j u s t  asked MY* Dodge about this 
I 

5: 

'I matter, and he Beys he hrls a aaae in which he has produced 
I 
I 

1; 954 documents so far. I take i t  t h a t  under this rule, if 
$ 3  

!/ before he began trial his opponent o a l l s d  upon h i m  t o  g i v e  h i m /  
il 1 

a l i s t  of a l l  those daouments, he would havs t o  sit dawn in 1 ii 

1 I 

il going t o  uee, and give, a list of t h e m .  Bave you made up yaw/ 
/I 1 

If i I i/ mind how many more you are going t o  have, or do you know now? 1 

I[ Mr. Dodge. I do not knov~nor. This rule in crertain ii 
1 

i 

1: 

'1 oaaes wouLd be a tremendously d i f f i c u l t  thfng to comply with. 11 $ 4  I 1 

ii 

11 Mr. Olney. It d i d  not  c m e  within my own personal 
/I I / /  experience, butIrras  ta lk ing w i t h a p a r t y w i t h i n t h e l a s t  i 
/ /  i I 

/, month in a oaae where he had been aerved with a subpoena os a / 
j j 
1 1  I 

request t o  produae documents which he said would reqtdre a 

truok to oarry them, just out of all reason. He had been 

laboring in the a o u r t s  t o  g e t  %he t h i n g  limited fn some way / li i 
1 

// or other so t h a t  he could be requireti t o  produae only what i 

11 i 
/i was real ly  necessary. I 

Mr. Sunderland* This does not call for any production at/ 
I ,  

1' all. If you want to get  production you have Co get  an order  
!i 
!i 

1 of c o u r t  and apeoify your doawents.  
;! 

/ j 
11 
i s  II 

Mr. Dodge. f was not  thtnking of production. I wae 1 
I! i 

I ii thinking of the burden of calling upon you, the defendant in 
I ! 

the case, to s i t  down and l i s t  everything you a r e  going t o  
i 
I 1 uae  long before the t r i a l  of a onse. I have no t  done a 1 

i l  i 





to have known, or whether i t  was a reasonable one. But it seebs 

to me yon are going p ~ e t t y  f a r  if you automatically provide 
- - 
tha t  m d e ~  no oftrcumstanesa shall that doamsnt be used in 

Mr. Mitohell. That is pre t ty  drastio. 

! MY. Sunderland. I th ink  if y o u m a k e i t  subject t o a n  i 

order of the court, the ooeroive effeot of it would be just 

about t he  same, beoause he would not  take a ohanoe. 

MY. Wiokersham, The c o u r t  then would h v e  the Facta 

and airctumstanoea before it, and have an opportunity to rule, 

wplereals otherwitse $t is automat;ie, 

MY* Sunderlando 1 t h ink  t ha t  would be a l l  right. I do 

no t  think it would weaken the rule very muoh, 1 
I 

Mr. Wickersham. I do n o t  thtnk so, and I am in favor of! 
I 
I 

%he whole, theory* In other words, ths theory of this rule is i 
i that people a h a l l  not keep baak import~nt daouments from each I 

other, but t h ~ t  eaoh s i d e  shal l  have a i?ight t o  l e a rn  what 
i 
I 
I 
i the essent ia l  mi t ten  evidenoe is which s h a l l  be produaea in j 
! 
I 

the oaee. But I do think t o  say absolutely t ha t  if you do n o t (  
I 

list something, no excuse wha tevor sha l l  be aoaepted, you 

oinnot  ever use it, is going t o o  far .  1 
! 
i 

MY. Mitchell, Instead of having an arbitrary rule t h a t  I 
t 

it shall not be admissible, can we not a t a t e  that the aourt 1 

may, a t  the t r i a l ,  exclude any dooument which i s  not l i s t e d  I 
I 

if he bel ievea  t h a t  it has been willfully withheld in bad i 

faith from the l i s t ,  ato.? 



I: 

11 
I; 

Mrr Wickerahamo Yest I am -in favor of that. 
I 

l i  
1 My~lr. S u n d e ~ l n n d ~  Any document be excluded by the 
I 

I court? 
I r 

MI- s If ckersham* Yea, 
I 

Mr. Obey, It r e a l l y  had no t  darned on me how f a r  t h i s  ' 

provfsionwent. It goetl t o t h e  extent of requiring a p a r t y , :  

on the demand aP the other party, praoticarly to l i s t  up all 

the documents which he may expect t o  use at the t r i a l ,  under 1 
i 
f 

possible penalty that: he w i l l  otherwies not be permitted t o  i 
use those dooumenta. Now, in many oases t h a t  is gutng t o  b e /  

I 
i 

an almost impossible task, one t h a t  i s  apt to result in great / 

hardship. 1 I 
I M r r  Mitohello Assume the case of a transaction which i 

I 
extends over years, and you have reana of l e t t e r s  on the I 
th ing . . 

Mrr Olney* Yes. What I am getting a t  is this8 We 

should have here, very emphatically, a rule whereby, if a 

demand is made upon a party for inspeotion of a doownent 

whRhioh is in hls possession, he either gives  that inspect ion  I 
or e l se  its oontents  are presumed t o  be contrary to w b  t he I 
pretonda that  they are, or else  he cannot use it at all. 

1 
That is where demana is made upon him for inepeotiong but f 

matter) 1 
fhis,&p going further, and oovering the subject of listing u p /  

i 
I : in advance, 3.8 nomething that I em inelinsd t o  t h l n k  had bottqr 

il 
it I 1 'be l e f t  to the methods o f  diaoovery by way of depaai t inna  1 
I 

i j 
1 
1 

11 



burden i k o m a  caseso I have i n m i n d  a case where a defendanti B I i  
I! I 

is one of' two corporations eued for violation of the Sherman / $1 
I t 
l i  I 

/ I  [ 1 Act, and the  i n q ~ ~ i r y  w i l l  range over.years, and I have a f i l e  / 
i 

// 1 1  in my officte now oontaining, I suppose, at l eas t  2,000 docu- 1 
$ 1  f! 

I 
t 

ments, I do not know w h a t  l i n e  the plaintiff ' a  case i j 
i l  I I 

take,  whioh of those documents w i l l  be materialr Have I got  1 
!I 
gi I 

to list the entire 2#0005 ii I 
Mrr Sunderland. You have hia complaint before you. 

I 

/i Mr. Dodge, Yes; but hluppose it is expresses in the moeq 
1 4 

i l  I 

'1 general terms, as those complaints always are: I cannot; aae / 
I/ 1 
/ /  how, in ~ o m e  orrsea, you can possibly oomply w i t h  this  rule. 1 

I 
/I I 80 n o t  know w h R t  is m ~ t e r i a l  or what is p i n g  to be 
I! 
ti 1 
I /I I 

Mr. Clark. Would it be posa lb l e  to i n s e r t ,  in paragraph 1 
I 

i 
Z I  I 

i ;  (a )  (2), the  W O F ~  " feas ib i l i tyn  where you s t a t e  your ~ a e s o n s - 4  
I 

you say it is no t  feasible? 
!I j j 
j /  
ii Myr Sunderland, That wmld destroy Lhe rule. 

$ 
I; 
i ! 
i j MY, Wiokersham. XB not the ecrsential protection that 1 
1 I 

I I  I 

the o o u r t  m u s t  pass on i t 7  
i 
i 

i ! 
1: blr. Mitohell* That l a  the xnglish syatemr\ I / /  i i 
1; i 

/ / -  Mr. Wiok.ersham. There is no other p ~ o t e o t i o n ;  but t o  t 
1 1  
I] i 
i t 

say automatically that you must: exelude every 6oaument which j li 
1; I 
has not been l i s t e d ,  with no judlaial review, would seem to 

I me t o  be going too far. 
il 1 

ii 
iI 



Mr. Donworth* I t h i n k  we would a l l  agree that the 

matter of court proteotion should go in. The question is, 

what should be done in a case such as Hr. Dodgs has just 

referred to ,  whero suit f a  brought against: yolw client fop 

v io l a t i on  of the aonspiraoy laws, and t h i r t y  6aya l a t e r  you 

are ca l led  upon to furnish a list of all the  doauments you 

are going t o  uae. Of course we have written in that  the oou r  

is t o  protect you if you leave them out ,  but you are  going to 

take considerable risk if you rely on the c o u r t  to ex 

you f o r  not produoing then. It seeme t o  me you nil1 have t o  

prepare your oase right then and make up y o u ~  mind. If you 

should leave ouC half e dozen# the o o m t  might protect you; 

but if you have a thoueand 8ooumentcc, and you leave out a 

hundred, I am no% sum the c o u r t  would protect your 

Mpdbnwo~th. Suppose the Unitetf S t a t e s  sues you for  

income tax. Your income tax involves quite a lot of i tems;  

or sometimes you have a l o t  of stocka. Do you n o t  think it 1 

going t o  be pre t ty  hard for you to l i s t  the documents u n t i l  

you know what the  plaintiff has brought out in his case? 

Mr. Wiokereham. I think it puts a great burden an 

counseld who would %hen have to prepare a case two or thi;hree 

times. You cannot make up auoh a 128% until you a re pre- 

paring the aaae for t r i a l *  1% a l l  know how diffiault it is 

t o  g e t  doaurnmts from our o l ients ,  to f i n d  out w h ~ t  documents 

there are t o  get ;  and i t  is not  until you are s i t t i n g  d o n  t c  

prepare the oase for trial, and you a re interrogating the 
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1 1  I 

I 
;. crlaases of documents, as  may, in their or h i s  discretion, be i 
I! 
li 

1 
I 

I ;  thought; f i t :  Provided, that discovery s h a l l n o t  be o~dered  
I I  I 
11 1 
ii i! when and BiB ao far  as the o o w t  or judge shall be of i 
/j 

1 
i 

; I  opinion that it is not neoessary e i ther  for disposing fairly 04 
i j I I 
i the cause or mafter, or for saving c ~ e t a , ~  
f t  I 

I 

j j I Thwt is disaovery, you B@e* Now we come t o  the matter 
*& 

of giving l i s t s ,  which we are dealing with. ll 
i 

i i  
1 i 

1 I 
11 A B P ~  Wicksraham. Is thia the English rule yon a re read- I 1 
l 1  

I! i n g ~  1 I 
jt 
:I 
i ]  

I 
Mr. MitohelLa Year (Reading:) 1 I/ 

I/ j 
1 1  "On the hearlng of any app l ica t ion  f o r  diecovery of i 
]I 

/I I 
I /  doaumsnts, the cour t  or judge, in lieu of orderfng an a f f i -  1 
i j 
ti I 
/ /  dav i t  of document8 to be filed, mag o r d e r  t h a t  the  party from 1 
/ /  I 

whom diaaovery %a sought shal l  del iver  to the opposite par ty  a 
ji i 

( l i s t  of the cloeumenta whl.oh are or have been in his posrre~tlion], 
i ! i 

. 1 oustody or power ?ela t ing to the matters in question. Suoh ! /I i 
;1 i 

jj l i s t ,  aa  near ly  ae  may be, ahall follow the form of an 
// 
ii a f f i d a v i t  in Form A, providing that the ordering of suoh 
ll 
I' list ahall  not proolude the cour t  or judge from afterward / /  
r i ' 

ordering the party t o  make or f t l e  an af f idav i t  of doouments.*/ 
i 

Then it goes on t o  eay that  i t  shal l  be lawful f o r  the 

c o u r t  or judge a t  any t i m e  to order production. 1 
i 
1 

// 
, You see, i t  provides far both inspection, discovery, / /  

i 

/ /  and l i a t s ,  and i n  both casaa they throw around it the pro- 
d -. I] 

1 I 



Mr. Donworth. Why would i t  not; be a good idea t o  make 

our rule just as it i s ?  

H P ~  SunderlanB. In Ontario, where they follow the 

English praotioe pretty inrgely, they have abandoned that 

l i m i t a t i o n  on the English prnctioej and theye an o r d e r  of the 

c o u r t  fs no longor required, and disoovery may be had upon 

mere notf oe, 
I 

Mr. Mitohell .  I amnot sure  t h a t  that i s  not  all right! 
i 

but the thought in the baclk of my head hers i s  that we are 1 
i 
I 

opening up people 'rr f i l e s  p r e t t y  generally, and there is go?n ' 
I 

i t o  be diaturbanaa and question about it among the bar.  nos,^ 
1 

if we t r y  t o  go the &ole way, as far as wo t h i n k  i t  may u l t i4  
! 

I mately go, we sro taking some chances. XE we nra a l l t t l e  1 
oautioua, and throw the proteation of a court order around 

it, we w i l l  g e t  by w l t h  it, ft aeems t o  me. 

Mr. Sunderland. You would suggest a oourt order merely 

on the list, in which bho court would apeai fy  what olaasea of 

dacurnents should be l i s t e d ?  

I/ Mr. Mitohell, The way they have done it in Englan6 i s  

I! 

i 
i I 

this;  You do not apply POP 8 l i s t  st all t h e ~ e .  YOU a p p l y  1 ji 

;: I fop the documsnta, or e dincooery, or copies, or inspeotion. 
I 

I 

I Wen the o o ~ ~ ~ t ,  if he wants t o ,  instead of ordering tha t ,  
1 
[ 
I 1 oan compel a l l s t  to be furnished, and perhapa on the list he. 

;I 
il 
f r  

I 
I 



may order sums fwthc r  dilscove~y. 

IAr, S t ~ n d e ~  Zana, Of course  what you have done is t o  
I 

provide f o r  a l is t t lng wlthout going t o  the cour t  at a131 and. , 

then, after yo2r g e t  your 12st;, those that you want you a a n n o t  

Enspect w3-thou% an order 
I 
I 

If&. Niitchell* It sounds, theorstlcally, all right; b u t :  

/ I have had a g ~ e a t  many cases extending over a great; many 
I 

I, 

I 

1 1  

t ransact ions  cover iw a apeat many years, and .the other  f s l l o y  
i 

would juet  simply dwap a request on me t o  Turnish a list; of i 
I 

a l l  the docluments in my posssssion whech ape material to the ! 
! 

ease* st may be %hat tho a o r p o ~ a t i o n  o r  defendant oz? plaint{ 
I 

Iff may h a v ~  ~ e ~ f i 3 8  o f  Lstt~~ra and doownernts of a13 kinds, and / 
I 

- j 
it would, be an unreasonable burden in certain cases. There, : 

I 
I 
1 5s so muah that is asked Tor  that  maybe material* It is 
2 i 

Like a subpoena duoes teciun, t o  produoe a l l  'che dooumcrnts you! 
I 

have bearing on the case. That may ba unseasonable. i 
i 
f 
i 

& *  Sundarland4 Of cour'se f n  a g ~ e a t  many Sta tes ,  undee 

a subpoena duces tecum, and in connection with St, you can I 
! 
I 

glve a not iae  f o r  discovery. i i 
I 

I 
I 

!~Ijli%che21* Do you not have to g e t  an order from the ! 

oourt f o r  a subpoena duces tecum generally? 

Mr. Donworth, Everywhere I lrnaw about;. 

hlr. \Vlfickershame I&+ Sunderland, %a there any oase 
ji I 

I 

1;  where, in aonaequence of failure t o  complg w i t h  the require- [ 
li 
ii i 
ii ment of furnishing a l i s t ,  that i a  attended with an auto- I 
r! 1 



I I 

I ?  

1 

I /  
I 
I 

matla exclusion of the doouments n o t  11s t e d ,  without t he  amrG 1 
I 
I 

I 

'j ruling on it? I 

I Myr Sunderland. I should say  i t  was c lear  tha t  that  I/ 
1; 

ought to be put in. 
I; 
II fdPyg Wloke~sham~ Xt seems to me t h a t  tb t  is a mestter 
jl 
I 

j/ whwhieh should be in the diaorst;ion of the court ! 
I 

I; 
4 
I ;  Sunderland, % thfnk that  is true. 1 
I! !! 

i 
I 

;i 
j; 

I 
Mrg Dodge. Y o u c a n n o t * t e l l . ,  from the declaration, what; i 

i 
documents w % l l  be neaeasaryr You cannot answer the question, 1 / i  

1; 1 I 

f rom the dealeration, "What; doauments have you t h a t  are rale- 
/ t  i 

!I vent to t he  aotiont~ I oannot t e l l  u n t i l  I know, within the I 
$1 I 

broad soope of the pleadings, w h a t  the p la in t i f f  3.8 g o i n g  t o  1 
i 

introCtuacs ra I 1 
KF* Wilakersham* You have, had the experienoe of tryttng to / 

d i g  out doouments from a oorporate client, and a f t e r  you have 
I 
I 
1 

done svttrything you oould, just before the t r i a l ,  some o f f  ia iaf .  

tuma up 1~2th a paper that; you never heard of before. You say 

"Why d i d  you not  give me that before?" "Well, I d i d  not 
I ! 
I 

~juppose that waa neoeaeary.. I d i d  no t  know about it." 

Mr. haitahells Thls subjeat d i v i d s a  itself i n to  two pmxrts* 

The f iret is, how broad are we going to allow the rule t o  be 

in regard t o  permitting one par ty  t o  demand from nother?  The b 
I 

second &a, what the penalty shal l  ba for f a i l i n g  to liat 

bb&bgs. I should t h i n k  we could take care of the l a t t e r  point 

by merely providing thae if they are not  l i s t e d  when they 



should have been, the court mag, ~t the t r i a l ,  exclude them 

*if he th inks  they were wilfully or 

would take care of the penalty. 

H~eWieke3%8k18mo Y 8 ~ r  

H r o  MitohelL. We are ta lking now, however, about the 

i n i t i a l  thtntng -- unreasonable demands t h a t  may be made fop 

l i8t; ing voluminous stuff 

MY* Lemann. 1% seem8 t o  me that with ftomething aa new 

aa t h l e ,  we ought n o t  to go beyond the English ruleg and give 

the judge an opportunity t o  aay whether, at t h a t  &age o f  the  

oase, in view of all the other ciroumstanoee, it was reason- 

able t o  o a l  pon the defendant t o  list every document whiah r: 
might be used a t  the t r i a l .  

MY* SunderlandQ I should say, on the matter of d i a -  

covery, that  we have gone muoh farther than England o u t s i d e  of 

England. That irr, soma English dominions and some of the 

American Btatea have gone quite beyond Eng lad .  

M r o  Donworth. What is Che Illinois rule? gave you got 

i t  handy? 

means, if you out  out thfs whole thing, you out out m i t t e n  

interrogatories as a method of getting a list of docwnents. 

You go t o  the court in every case, and if you are asklng for 

a list you might just a8 well g e t  an orasr for their produo- 

i tion; so Wlat you r e a l l y  o u t  out thia simple means of gett ing  
I 
I 
1 



2 

i/ I 

I 

ik ra fiat fj 
I 

f 1  I 
I I 
I Mr. Mitohell. L e t  us say the applicant doee n o t  have t o  . 
3 i 

If 

go t o  the oourt in the f i r a t  irwbanoar He oan serve his  l i s t  j 
I ii on you wlthout ge t t ing  an order from. the  court; but if you 

1 '  

!! thlnk it is unreseonable or burdensome, then you c an take it ! j i 
:i 

i /  t o  the oolxrt yourself .  1 
:I 1 
[! 
il 

li Mr. Sunderlandd Why would not that  be a solution? 1 
I 

I 

;[ i 
1! Mr. Mitchell. That would do away with the unneae8sary 

i 
; I 

/I maohinery of getting an order when a request is a reasonable 1 // I 

.I one; and t he  burden is o n t h e  p;eyson to d o n  the requeet is / 
// I 1 direoted .  If he thinks he has been overloaded unreasonably, 

T !  i 

:i then he ertepa up to the oour t  and saya, ""ere8 1 wantthis  1 1 j ! 
!I 
ii s ~ d m  modified and thfs  demand made more seasonabfeeon 
i j 
11 

i 
$ 3  

ji Mr. S u n d e ~ l a n d ~  That 18 the sema machinery we are i 
!i I 
!i providing in the case of interrogatoriee. Where Che opposing 
ji ;I I 

party thinks  the ease is one that i s  not  adapted for it, he oaQ I I 
go right to the 001et and g e t  an order for ora l  examlnatlon 1 ! 1  

[I 1 Instead of intcrrogatoriee. 
I! 
I I  

Mr. Donmo~th. One d i f f i c u l t y  about that  icr tha t  if the 
I! " action of the oo~~ru?t is dispensing from s rule, of aourse the / j 

/ I  o ou r t  i a  going t o  be loath t o  do 5%. If the act ion  of the 
$1 
1 1  i 

1 

/ /  o o m t  i s ,  in the fireti instanoe, to decide whaC is proper I 

/ /  
I 
I 

11 under the  ru l e ,  making i t  broad an8 discretionary, as it is in/ 
; 1 

!j I I 
England, then the o o w t  decides prima faoie what ought t o  be I 

I 
I 

' done, ra ther  $ban the rule. It seems t o  me the English rule]  I 
a [I I 1 1 // 



is as  ~ R P  as we ought t o  go in th"l novel matter* 

Mr. ~herrgi But could not this so-called exception or 

ground of the party ob jacking be a t s t e d  so that it gave the 

basis of the objection, and would not  be considered merely 

an exception t o  the rule, Judge? That i s 3  j u s t  as haa been 

suggested w h e m  i t  would be burdensome, e t a *  

Mr. Mltohellr In mang aasea these requests would be 

made, and they wuuld be aomplled w i t h ,  They a o ~ l l d  be reason- 

able and fair. If that  is the aase,  why make the demanding 

party go t o  t h o  oour t  for an order first? it would be an 

ex perte prooeedlng, perhaps, or even s hearing. 

Mre SunCBe~lanB1~ That 18 s C I I . 1  wore@, 

Myg,, Mitohella VDhy not let h i m  serve hi8 deman6 for a 

l i s t  of doauments, and let it s t m d  unless the other fellow 

finds 5% is unreasonable, and burdensome in a part ioulm case; 

and then he can go t o  the oourt and have the court settle 

what ought t o  be ordered 

Mr. Sunderland* That l a  about a middle  ground between thc 

English praotioe ant? the I l l i n o i s  praot ioe*  

Mr. Mitohello it t h r o w a  8 p ~ o t e o t i o n  a ~ o u n d  the peraon 

on whom the demand ie made, but i t  does not requtri) the useler 

f armultii of  a ( t o w $  order where a reasonable demand 98 made, 

3uderlandn, Many cases a re  so simple t ha t  there 

would not be any question about what the doauments were. 

Leniann, I th ink in the aimpXe oases they would not  



&eConarort;h. It would be the oomplioated oases where it 

would be uae8, and that is where the burden i s r  I 

I 

I 

M T ~  O b e y r  Does not the suggeatlon made by the Chafrman 

that there are  two parts to it, throw enough safeguards aroun 

it? In the first plaoe, when the man gives the notice, the 

first lrafeguard ie that; the other s i d e  has the right to go t o  / i 

the o o w t  and have the ext;ent o f  the no t toe  ~ e 6 u o e d  if it it3 1 

oppressive, or perhaps a trioken out entirely, 
I 

Mr. Cherry. Or postponed. L 

I 

Mr. Obey. Or postponed. The other  safeguara is t h a t  i 
: 

a t  the time of tr la l  the exoluaion of' the duowmnt, whloh was : -  I 

not l i s t e d  is not absolute, but it is exoluded in case the 
5 

I 
court f inds tha t  it was not disclosed f o r  the purpose of 

I 

j 
oonoeallng the real f e a t s  in the oaea, or something of that 1 i 

I 

sort. Wlth thus e two safeguards in the re ,  1 t h i n k  probably 

it would be all rim. I 
i 
I 

Mr. Mitchell, Ie t ha t  all rfght, Mr. Dodge? 
I 

I 
I s 

MraBdgeq Yes; f think if we ha8 that proviso at the ' 

enti, giolng t h a t  power t o  the oourt, it would be a l l  right., i 
I 
i 

In many oases, as EBr+ Sunderrland says* it i a  entfrely proper./ 
i 
t 

In ather  cases it %a tlbaolutely unworkable. . 1 i 
1 

Mr. Donworth. A p e a t  Boa1 would depend upon the  1 
i 
i 

phraseology OF the rule to elnbody t h i s  idea that we have 



Mrr Mitahell, If t he re  is no objeotion, then, it w i l l  
1 

I 
I 

.stand t ha t  wag, with those instructions to the Reporter in f 

i s  
i I 

framing the ruleo 
4 2 

I t  1 
!; 

MI-& Supzderlrand, The HewSlorkrCommisrcl"Lm on *he 

Administrstion of Justioe has just recommended tha t  a l l  
1 :  

~estrictiona on this in New York be withdram, and that the ye / [  
! 1 I 3  

be no limitation about 8sRing t h e  names of the aitneasea. In [nl 
i 7 

i ;  
general t ha t  i s  not done, thougho In general you cannot g e t  i 

$ 

i 
J 

a l f s t  of the names of the other manta witnesses, 1 1  I ! 

M y o  Wicksrshm. It would 'be very hard to say t h a t  a m a n  
I 
I 

should be precludsd from call ing witnesses whose namea he had / 
not givenJ beoauae you  know sometimes at the eleveneh hour an 1 

1 

wrexpsatsd witnesa re lka  in whose testimony is perhaps con- 1 
1 ' elusive. You never hcarcl of him untll he appeared a t  y a w  
j 
I 

o f f l o e  the day before the t r ia l .  I 
i s  
I : 

I&. Sunds~land~ Disoovery is us ed gorhaps more f requentb 1 
/ I 

ly in W l s a m e l n  than in any other American Sta te .  They 
i 

6 i rec t ly  ask for l i s t s  of witnesses, but they have t o  fish 

them out in oonneotion w i C h  o r a l  examination on other points* / , 
I I 

They are able often t o  fish out  a good deal o f  information 
I ;  
I 1  

that they desire; but it ie all inc identa l ,  1 :  
I I 

Mr. Mitohell. C a n  yon hold a man i r i  contempt of court 1 ! 
j :  

for merely unreatlonably refusing t o  l i s t  ~oouments *ere he j 

has not greviouelg been ordered by the coul.1; t o  fwnish them, ' I ) 

in subdivision (b)? I 1 5  i 
1 1  

Mybr.  Wickersham. I have included that fn my objection 1 . I  1 



i j  

Ir 
i i  

1%~.  Mitohello I just aaked the question whether it is ! 
f 8 I 

i cornpetant to do tha t  or nots Is it oontempt of oourt not t;o i 
:I 
lI 1 

serve a pleading twenty days if the Pule r e q u i ~ e s  it? ii 
I1 

I 

j/ 
I 

FBr. SunderlanB. I think we provide in here that it is 1 
i i  

11 aontamp8unraasonablytorefuas toanswer thsse interroge- 1 j /  
I !  11 torisa that  are merely oent o ~ z t .  There is no subpoena. 
j/ 
/ I  MI-. Mitchella Well, l e t  us pass that. T h a t  is a minor 
$ i  

ii i j detail* I am anxious to g o t  through as many of these rules 1 
:i i 
11 aa we can while wa are a l l  here, 
// 

z 
I 

! 
i 

Mro Donworth, Does not  the general law of contempt 

aover t a l l  these thlngs about refusing to obey the order of the 

d b ~ r t ?  
i 

$ 2  

jg 
i i  

I 
1\Aitohelle There %a no order in the case I am ta lk ing 

/! 
i s  

i 
I/ about. 

I 
i i  I 

Mr. Mitohell, Rule 58, effeot of erroPse That 2s at I 

minor rule. I th ink  we mi&% pas8 that over and ohew it over 
I 

if the-fie are any verbal changes in ite I 

YIrc Dobie*. Do you no t  thlnk you ought t o  strike out 

"law or equityw there? 

That rill go right through, I I d i d  not ,  



-have the wording of the other rules 

'Mr. Dobiec A l l  right* 

RULE 59r REQUEST FOR A1IMISSION. 

Mr. Mitchellt Rule 59 -- request for admission of 
genuinensas of dooumenta, Is there any objection to t h a t ?  

Mre Sunderland* I think we have that already. 

Mr. Obey. It is more than admiasion of daouments. It 

goes to the admission of other matters as well. 

Mr. Mitohell* Yes -& admission of faots. If there  is 

no objection to that,  it may be approved. 

t P r r  

RULE 60 -- W E C T  OF REFUSAL TO ADBIT. 

Myr Mitohalll, Rule 6 0 r  

Mr. Sunderland. That merely puts the expenae of proof 

on the party who refuses to a d m i t ,  if Che f a c t  or dooument 3.8 

eubsequently proved 

Mre Mitohell+ Is there any ob jeo t ion  t o  that? 

MY u Dud ge + "Within the  time f i x e d  in suah request." 

Myo Wiokerahamc I am wondaring one thing -- whether 
this leaves any disoretion in the oour t ,  I suppose the  oourt 

would have to detomfne whether that failure was an un- 

reasonable fa f  lure, 

M y e  Sunderland+ Yeat the l a s t  eentenoe sayst 
I 

"Unletas i t  shall appear to the  satiafaotion of the oourti 1 
L 



! that thers were good reasons f o r  the rerluaal." 

1 Mr. Dodge. Why not  gtlve the court; power %o extend the 
I 

j tllrae without waitfng until after you have refused and taken ; 
i 

/ the chance? 
1 

bl'dr. Lemann.. Could you make a genepal ru le  somewherts i n l  
I 1 these rules giving the oourt  the right to change time requiroA 

I 
i I t 
1 ments on oause shown, to save repeating tlt constantXy? 

= i 
t 

1 
I 

I Nre Donwor%h* The suggested ruZe 57 (c), whZch baa been 

submittad t o  t h a n e p o r t e r  f o r  consideration, rends: 
I 
1 "Ili a l l  oases where by these rules at khlng is qequired 

i t o  be done within a specflfied the, the o o u r t ,  for oause 

I 
I shown, mag enla~ge suah time as in i t s  discret%orm i t  s h L l  
1 
t 
1 doem proper. " 
i 
I 
1 MP, Mitchell. Then we have attended to RuLe 60. 
j 
I C I Y I I 1 I . L I D L l p  

I R U U  61 -- RBSTBICTED ElTECT OF ADI4ISBION. 1 

I hlr. Clark. 1Ioi.i about adding, 8% the and of Rule 61. "or; 
I I 1 

' 1  his successorq? 
t i  / 
I 
i 

I 

Mpi Sunderland. At the end of Rule  611 
* j  1 

l {  
1 1  

i 

' I  
I 

HP. Clark, Now abouk tho substitution of parties? ma4 

1 is provided f o r  earlier. 
I 



I/ , 

! pursuant t o  -m.xoh notice shall not oonstitute an admiasion to 
i 

I I 
1~-beusedaga;afnst theparty,  nor i n f a v o r o f  anypersun other  
I$ i 
i/ then the party giving the notice. I think the Reporter h ~ s  : 

I 

r 

/ /  in mind the point  ,of oases of substit~tion of parties  giving 
1 i 
i i 
/i the notlos .  
i/ 1 
I 

1 

z: 

I 

ji 
MI,. Sunderland* I have that point in mln4. 

11 
j 

I I  

i 
! 

'i 
NIr. Hitahe11. Re can pass Chat, then, and go on t o  Rule / 

ji 

Ee INSPECTION OF DOCUMENTS AND TWINGS* 

RULE 62 -- APPLICATION AW ORDm. 

11 be Wioksraham, Again you taka out law or in 
i f  

'' equityR. jl 
I 1  

li 

I 
I Mr. Mitohell. It l a  understood that phraseology of t h a t /  

I $  I 

I/ kind w i l l  be modified by the Reporter without s p e o i a l  1 
/ /  
;i 

I 

fnstruot90n8~ 
] ! 

I 
IS 

I 

Mr. Wiokeraham~ Just one word t The language is -c i 
i l  
I! "Books, gapers, or tangible things whioh are relevant; t o  I 1 ji the  rights, liabilities, damgee or rel ief  involved in saia 
li 
/ j  crauae." - 

I/ 

I 
I 

/I Should i t  not be "wNoh are acanpetsntw? This rule 
11 
/I refere t o  an order addreelled t o  a party in posaeasion of any 

/I 
ii documen$, you say, which are relevant. A thing may be 
ir I/ 

I 
i 

ii relevant, but it nag not be competent evidence, . 

Sunderland, "RslsvanC and oompetene ". 
I 





g e t  inspection, you very seldom have to use it. 

Mr. Cherryr That is the point I am making. In  isc cons in 

they do not  bother  about ordera in most casem ! 
1 
I 

Mp. Sunderland!, They will no t  bother about it aC all* 

H~~&$,ckeraharn. You just aak for  whet youwant, and, if ! I 

I 

you a re  entit led to it under the rule, yo.1 g e t  itr 

Mrc Sunderland* Yes* I 

i 

The poin t  has been raised by the aommittee in Ohio about i 
I 

the inspection of a Wing in the, oustody or control or i 

I 

poase~lsion of aomebodg not a party being an invasion of i I 

aonetitutional right8 against aearoh and eeizure, and a l l  that 
I 

s o r t  o f  thlng, I 

I 

I 

Mr. Mitohell* The word "privilegedR, arhioh you just 1 
1 
I 

atuclk in, would take ogre of thata 

Mr, Sunderlandr But here is the thing, For example, 

an automobile gets amshed up, and then it is sola LBO somsbodg 

eltsa# and the l i t i g ~ t i o n  goes on a f t e r  the party to the aa t ion  

has parted with h i s  property in the machineo Can you g e t  an 

inspection of that  machine when the party has dieposed of it? 

90 f a r  as the t h i r d  p ~ r ' b y ~  the purohaser, l a  concerned, is 

th1,his an unoonstitutional invasion of his right not t o  have 

anybody i n t e r f e r e  w i t h  his poeseesion? 

Mrc Wiokersham. You eould subpoena him t o  appear and 1 
I i 
I 

1 brlng the msohine. I 
i I I 

i Mr. SunBcprland. If you can subpoena him to bring the [ r 



machina, a t  the tr ia l ,  i s  i t  anykhing more than a change of 
I 

I s  !/ prooedwe to ham the aame inspeotion prior t o  the t r i a l ?  Iar 
; I  

li a ,me ohange of date  anything more than a matter  of procedure 
1 <  
!i 
I I! Myp Donworth+ I t h i n k  that  is all right. The only 

! 7  I f  

I /  thought that  ocourred t o  me was tha't perhaps it should be 
I! 

I 

/I safeguarded, in the t h i r d  l ine ,  after the norda *in whPhioh the 
$ i  

/i 
i l  cause is pendingw, by inserting the words "showing cause 
2 %  
1; 
ti 
i j  therefo~",  Aooording t o  this, the mere application,  on 
;! 
i j 

reasonable notioe, brings the order. It should be accompanied 
1 

by an aff %davit  why you are doing this somewhat unusual t h lng ,  
11 
!I I think. There should be more than the mere applicst ion;  I t  
l i  
I /I seem t o  me it should be supported* 
j: 
! I  

1 

I/ I am merely euggeating for consideration the insertion, 
i/ I 
I: 1 

11 a f t e ~  %the word "pendingH, of the  words "showlng oauae there- 1 I; 
is I 
// for", ao that  i t  would mad8  
iz 
i ! 

I 
4 

ti 
~i "On arppliontlon to the o o ~ t  in whioh Che cause is pend- ] 
![ 

I 

I$ 

ll I th ink that  mlght soften the point Professor Sunderland / 
i i  ! 

/i has mentioned.. 
I 

1 

/j I 
I! I 

!I M n  Ebbis, '3C be l i eve  that is des23c~able~ / /  
I I  

Mpe Swderlando What would you 40 t o  show oause? i 

i 
I 

I; Mrr Donworth* You would ask the man t o  see the machine, 1 
I 

li 
1 

and he would refu8eI slmply saying t h a t  the eotion of  the 1 
I 

Mr. Mitohell.. It ie no t  m~eaaonable to ask h i m  t o  



exhlbit it physically. There is no u s e  of applying to the 
f 

aourt unless you have some showing* 

IULr* Sunderland, That  is trueo Youhave to show some- 

thing * 
t 
j 
I 

Myr Dobier \Rat he means i s  that it seems Coo automatio. 

PArp Mitchell. It is euggested that re gut in a alauee 

there "on proper cauae shornn, or "on sufficient cause ahown"- 

something t o  that  effeatr 

Is there anythilng else  in Rule 625 

Mrr Tolman. In l ine 9 ,  I think the second word *orH 

~hsu2d  be 

Mr. Mitohells That is a typographioal ohange whttch we 

y i l l  make at our l a t er  revision. 

m-- 

Fe PKYSICAL AND MENTAL EXAMINATION OF PERSONS. 

RU1;E 63 -- APPLICATION AND ORDER, 
I 

Bdr. EBiGahaZlp Rule 63 -u physioal and mental examinatiod 
I 

Mr. Wiokeraham, That inoludes not  only parties but thi~d 

p@3?ElOFf8 a 

M h  Sunderland* less it doesa 

Mr. Wickerah~a~ And I was just wondering where we wor~ld 

g e t  that. Bere ie an order for pwsical  examination of rr. 

person who i a  not a party to the &ationb I 

i 
Mr. Sunderland* That would be a very rare case, b ~ t '  



the mental condition of suoh a person milght be involved, 
\ \ 

because somebody m i g h t  olaim derivative t i t l e  through an 

MP. Ulriokersham. Do you f i n d  %hat in any statutee? 

W p  Swderlandp As appl ied  to one not a party? 

Mr~Wickersham~ One n o t  a party+ 1 I 
HPQ Smderlalpjldg 13C do not think so, I 

I 
I 
I Mr. Mitchell, You amnot anforae against a thircl party. /  
! 

You cannot snforae it agalnat a party to the aotion by I 

I 
aompelling h i m  to submit. The dnly penalty you can put on 1 

1 
I 

him is a dismissal of his case, or presuming the f a c t  Co be 1 
true ! 

I 

i 
Mr. Lemann. Would not  this be a contempt? I 

I 
Myq Mltahell* You cannot foroe any man, under the 

Constitution, to exhibit h.ia pcsrson; can you? He may lose  

his su i t  if he does not) but can you actually take the 

marerharl and drag him in and put hila in j a i l  if he does not7 

Mr. Lemann. In the oaae where yourequire h i m  t o  pro- 

duoe the  automobile or aome other thing which he considers 

his own duainerra, if he does not  do  it9 somebody thought it 1 I 
I 

would be an unreaeonable eearoh an8 seizure to sent enoe him I 
I 

for contempt; d i d  they not? 

MF. SmderZaPld* Yeao 

Mr. M i t ~ h e l l ~  Perhapa y o u a r e  making a d i s t i n o t i o n  

between an automobile and a man, 



1 

*- . plrcWiokerhs am. A good many automobilea are worth more 

m839f 80rtlE3 PP1@3E4a 

Mr. Lemann. When the queclCion is whether or no t  X is 

crazy, we would sag, "We should like to examine X ' s  father 

to see if he d i d  not have aome hereditary diseclse whlah might 

be likely t o  transmit i t se l f  and cause thtls insanity in X L  

Here, Mr. X t a  father$ You oome and submit yourseLf far 

examination". That i s  rather an obnoxious oasa. 

Mrr Sunderland* Yesterday, when we spoke about thing8 

abswd on thoir face, I was thinking about this very item* 

be Wiokerah~rn, HOW often would  you want t o  have a 

physrioal examination of aomsbody who was not a party t;o the 

acttun? 

M r r  Sunderland+ I do not  know that you ever wo~ldr 

Mr. Wiake~aham~~ I think it woula be better t o  leave i t  

out, beaauee it: Mil oaclur ao very rarelyB 

Mr, Sunderland, And probably leave the other out on 

M r r  Lemann* I think it would give fuel on whiah t o  

gttaako. 

Mr. Wiokerah~m. I thlnk you had be t t e r  leave it out as 

applying t o  auah person who i s  not an adverse party. 

Mr. Dobie* There should be a provision f o r  a reaaon~rble 
there,  t o o ,  

showing X It;hink= 

li 
I t  t fi IVlr. Clark. Do you not want t o  put in aliens when you 1 
li 



catch them hero? Thia is unreas'onable aiscrimination in 

favor of aliens, 

Mr. Sunderland. This exclude witnesses entirely. Thia 

physical exarminablon of part t e a  v o ~ k s  beaut if ul ly  when i t  

gets  going. We hha Lit in Miohigan just a s  a matter of course 

In every oase, in the pre-trial doaket, the  judge says, "Whom 

do you want t o  make the  physical examination?" The part ies  

are bo th  there. They name some ~ U O ~ U P ~  " ~ l l  righ:ht: that is 

%he orderen 

Mr. Cherry, We do not sveq go t o  aourt about if 

Mr. SunderlanB, They have t o  go t o  o o w t  on the pre- 

t r i a l  dooket,  but it L a  jw t a matter of aourae, It is a 
\ 

beautiful praotioe.  

My~rr  Dobis* I underatand you rare limiting thts now t o  

part% es* 

b, %underland, Yes, 

Mr. Dobier You want t o  put the reasonable showing in 

here, too; do you not th ink so -- the same th ing  we had in 

the other? 

Mpdr. Sunderland. Wherever t he  "physioal or mental 

aondition" of a party " i s  material t o  the question of rights, 

liabilities, damages," e t a .  -- it is always matericll. 

MFr Dobie. You do not think that $8 neaessary there? 

&r Oherryg W m t  about the penal ty  of dismissal of the 

action? Is not that  oommonly inoluded in the seotionaf 





/ I  
i f- 
/! 
I! 

MyBr.  Cherry, Dismissa l  or default,  because of course it 

I might be the clef endante :/ . 
/1 
I I 
\ i  & r  D o m r t h .  Am I n o t  right in the reoolleation that 
$1 
I I  
11  the Supreme C o w %  has decided thst*rends~ing a judgment 
i i  
$ I  
11 against a defendan* beaause of hia f a i l w e  to comply with en 1 
!I 
1 
/I u ~ d e r  of the cour t  is lack of due proaeas? 1 sm pretty a w e  1 1 
$ 1  

I/ i 
1 i t  wae so deoided. 
.I1 i j 

I 

l i  !i 

I 

I 
For instance,  you may sue a men f o r  any sum of money -- 1 

f 

$1,000 or $50,000. Can you enter judgment agalnst him becsusej 
1; 
I! 

f 
1 he refuses to obey an order of oourt? I think that should be1 
;I I 

I/ 
I 1 looked up. I am q u i t e  sure there ore some cases on t h a t  

l i  f 
1 

1 
1 paint .  O f  course dismissing the case is easy. That does not 1 

z 

!I do any pait ioular harm; but t o  uulot hlm in l a rge  demagsa i s  
:! 
IF 
11 q u i t e  different. 

1 

4 I 
Mr. Mitchell. As far as the derendnnt is conoo~ned, 

I 

i 
would you not simply the o o u r t  power t o  take the fact 

/I I i 1 1 involved against the defendant, whetever it was, or something 1 
j/ 
'' of t h a t  kina? /I 

Mr. Sunderland. There would not be any Paot involved 

here. It is a questidn of physical examinetion. // 
i r 

I 
I 

1/ I Mr. Wickeraham. But what is the theory o f  the physfcal 1 
/I i 
I examination? To f ind out the extent of %he injurisa. far 
I r i J 
I exampla, in a personal i n j u r y  oase; to f i n d  out n man@. 1 

. 1 mental oapaoity in case tha t  were involved. The physical 
I 
11 I capaoity must be an important factor in the aase before  you 

Ii 
I; I 



i 
I 
I 

58 o m  g o t  an order t o  examine him. 
I r 
I jgkplr .  Nitohell. Suppose it is the defendant and no t  the i 
I 
I 

I 

plaintiff '? If i ' c  l e  the plaintiff who c~sfuses to comply 
I 

1 

: with 62x3 order, .the remedry is by dikmlssal. JP i t ;  is the j 
i I 

I I 

j defendant, instead of orderfrng judgment aga5nat h l m ,  if he 
1 i 
1 ~efusea t o  comply wtith an order, you can julst assume the 
i 

i f a o t  against  M m .  
r 

For Sns-banco, if he i s  def endlng on the ground that he j 
: 

is montalXy irncumpetxent t o  do a %tcfng -- a case of a gua~dianl ! 
i ! I 

: ad l i tem, f o r  instance, or something of that kind -- o r  was 
1 
1 I 

I incumpatent at the t l m c t  %he thflna; occurred, a phjislcal exam- i 
i ! 

i 1 
j inaelon of h2n may be material t o  dete~mtns whether his  de- 
1 G 

1 
fenae i a  good. If ke r a fue~ t s  to comply, the faot may be j 

taken agninet h i m *  Tlmt is not lack of due process$ is it? 1 
1 

It is equivalent; t o  an admissfon by him--  

lbe Donifiror.1;h. VfouLd 55, not be well, f o r  the sake of j 

passtng this, t o  agree a a  far as we can along the Ifne8 o f  
I 

I the ChaTranT s ~uggestion -.- f f ~ s t ,  that khier be oonflned to i 
1 

partieo;  second, that in the case 02 a plalnt9ff df smlssal o f  
i 

%he' suit shall result; and t h e  the 8epor ter  shall make an in-( 
I 

1 vestigntion of how far  we ctan go i n  the caee of a defendant? I 
i 
1 

r e  c e  If t h e ~ e  2s no objeation, %hat w i l l  be / 
i 

u d s ~ ~ a ' i ; a o B *  1 



RULE 64 -- SUBPOENAS AlJD ORDERS. 

Mr. Mitohelln We l s i L l  pass to Rule 64. 

Nlr. Lemann. Did we not consider thier the other evening, 

and agree tha t  the Reporter would look fu r the r  into the ques- 

t i o n  of what the s ~ n t u t e e  provide as to t h e  jurisdiation of 

the oour t  for purposes of iaaufng subpoenas, and tha t  you 

would remodal this  in the light of the examination, if' 

required? I know we had aome diaaussion about it. 

Mr. MStchells I think Rule 64 oomes under the general 

subject that we disoussed before, as t o  dealing with proaeas 

of summoning witnesses living outside o f  the distriof. I do 

not see any objection t o  thie, It is applying to the  court i r  

the other diatriot for an original subpoena* 

Mr. Lemann? It l a  ~ o a l l y  a form of a p p l i a a t i o n ~  

Mpa Sunderland. In a way; yes& 

&.Hitchello W h y s h o u l d w e a d o p t  t h f t s p r e a t i c e a s a  

substitute f o r  exiatlng statutory praotioe? my La no t  the 

existing graotioe sufficient? We are  aoour~tomed to it. 

Inatead of g ~ t t i n g  your subpoena issued out of the original 

oour t ,  you go to the, other o ~ u r t - ~  

My& Sunderland* The only rosson 1 did  t b i a  was because 

I d i d  not  go to the o o w t  f o r  an order. My theory was t o  

a tay  out o f  o o w t  under an original  prooaeding for disauveryr 

Slno e we had no order of aourt upon whhh a subpoena oould -be 
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I 
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ti 
isaued, we had to g e t  the aubpoana d i r n o t l y  out of t he  court .  

it 
I 

-/I M F ~  Lemann, Was not  t h a t  question a l s o  raised? You 
:; 
1; I 

have provided hope that t his subpoena may issue out of the 
I/ 1: /' c o u r t ,  for ine tanoe, in Delsmrs, t d  Pennsylvania. 
I $  

j/ Nlr* Sunderland, No -, well ,  yee. 

i Mr. L e m n r  You iesue it upon the Delaware cour t ,  and 
I i ! you impress it with the of the Psnns~'lvan1a court, and 

I 
then y o u ~ l ~ y  i t  is the process of' both oour ts .  I t h ink  there  1 

was a q~test ion ra ised  by the Chairman as to whether the 
. . 

Delaware aourt, under exist ing crtatutea, could i s s u e  a sub- 

poena that would be oonsidlsred a aubpoana in Pennsylvania. 

This r e a l l y  unddrtakea t o  do t h a t  as wal l  sa the other thlng. 

I t h i n k  we voted t o  ask further examinaCion of the subjeat .  

Mydr .  Mitchell* There is no reaaon t o  have an order  f o r  

produation of doouments, made by the United S t a t e s  Distriat 

Court  i n  New York, f i l e d  with t h e  United S t a t e a  Dist r ie t  C o u r t  

I 
I in HRW J B T ~ ~ Y ,  8 8  this P F O Y ~ ~ ~ S ~  B X O B P ~  t o  make disabedienos 
/ /  

ii 

1 o f  that order a contempt of the United S t a t e s  D i s t ~ i o t  Court 1 

dn New Jersey.  Youmake it, Ohe order of that oourt instead of I 
Q the Hew York court;l 
/I I 

Mr. Lemann. He make8 i t  both. I 
f 

. NIr. Mitaho2l. Now, g e t t i n g  durn t o  fundamentals, is it 

! t 
poaalble f o r  us t o  say that if you g a t  an order in New York 1 

II I 

; I  I irroma judge for the produotfon ofdooumenta, and merely go 1 
Ir 
11 and f Ale it en8 g o t  it stamped bg the clerk in the o t h e ~  

'I 
I 

I/ I I 



distriot$ t ha t  is t he  ordtw of the o the r  d i s t r i o t ,  for d i g -  

obeditenae of whfah t ha t  cour t  may punish? 

MP. Lemann. He say8 it is an order  of both  courts. 

Mr. Mitohell+ Well, t ha t  i a  all right; 1-t is s t i l l  the 

order of the o r i g i n a l  aourt. 

W e  Lemam* Can t h e  Hew York oourt  order you to do 

somethhg in Hew Jaraey? I t h ink  t h a t  i s  the point you 

Mr, Mitohelle Yes3 I made the point that if thore wae~ 

a disobedienoe, if the man stayed out, the proclesa of the New 

I 
York oourt would n o t  run in Bew Jersey. The o r d e r  6oes not  1 

i 
run in New Jersey. That is righto That is what I d i d  say 1 

yesterday. 1 i 
! 

M y r  Lemann. We have a double barreled pofnt  here, I i I 

think. I have no doubt the machinery can be arranged for 

direotine; the  order to the Pennsylvania or New Jersey courCI 

If this is not suff iaisnt  machinery, we have some machinery 

now t o  do it which may de jug% a s  good8 but whether you can 

d o t h e  other thlng thaC he wanta to do by any machinery I do 

no* know* 

MY* Sunderland. I do n o t  th ink it makes very muoh 

differenaea I think you might just as w e l l  drop out  that  

quostion -- the o r i g i n a l  crourtt 
I 

Myr Mitohellr;. Drop tha t  out. The objeot of p i n g  to  1 
I 
1 

the other court i a  on the assumption that  the original  c o u r t  1 

I 



,. .cannot enforce the orde r  outside of his di s tr io t ,  

I 

! 
Mr. Mitchell+ If you drop that out ,  then you bring up ! 

I 

I 

my other point3 and tha t  is, if the New York court  makes an 1 

order for the production of dooumenta or other thinga, j 

inspection, eta., and then you just go and f i l e  t h a t  i n  the 

eourt of another distr%ct -- 
Mrr Dobie. ~xher i ts  eeal. 

Mr. Mitchellr And g e t  the  alerk  to see3 it, thers  has 

been no aonsideration of it; by the court in the other district 
I 

at all in an anoi l lary  prooeeding, just f %ling it there an8 ! 
i 

get t ing  it sealed -- whether that  plaoee the oourt in the j 

other  d i s t r i o t  in a oonetitutional posi t ion t o  punish for 

contempto I should dmbt it myself. 

i 

Mr. Lemann. Espeofally if you aasume that the or ig ina l  j 
f 

child is i l legit imate and inval id ,  an8 you have presented I I 
1 

that ~hi ld l  t o  the seaon4 court and had it adopt that 

illegitimate ahild, as it were, 

MY* Sunderland. But  you do not  aasume that the first 

ahild ie illegitfmate. 

Mr. I;emann. But if you assume that  the original court 1 
I 

cannot issue i t 8  ~ ~ O O B ) B B  -- f 

Edr.Sunderlrand, But it can, and if you f ind  the party 
! 

in tha t  S t a t e  you can g o t  him% If he happens t o  ge t  over I 
I 

the l i n e ,  you st i l l  have a perf eotly gaud subgoenarc I 
f 
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power, whether t he  rule-making power given to the  Supreme 

Court ca r r ied  au thor i ty  to say where the subpoenas shoula run 

but I do not th ink we a r e  r e a l l y  ge t t i ng  a subpoena running 

over S t a t e  l inesa  We are  rea l ly  getting a new subpoena basad 

upon a proper authority in the new dlstriot+ 

& a  Wiokereham. You have the s t a t u t e  authorizing 

subpoena@ to run f ~ o m  one distriot in any other distriot, 

provided the witneslsea do n o t  live more than a hundred miles 

from the plaoe of t r i a l *  

FBr. Sunderland* Yest we s t i l l  have that .  

Mr. Wioktsraham. We s t i l l  have that* That is in the 

atatraga 

Mr. sunder land^ Peac 

HP# D ~ b i e r  I think *hat is served by the marshal in 

the d f s t r i o e  where he ia. It is not  the proceas of the firs1 

ouurtg I s  LC? I bring s u i t  inVirginia, and I want t o  g e t  a 

witness in North Carolina, Elizabeth Oity. I bring suit  in 

Norfolk, 50 miles awaya and f'w~nt to serve that subpoena* 

That proceas is the prooesa of the oour t  of the eastern 

d i s t r i o t  of North Oarolina, is it; not?-- not  the Virginia 

M y c  Cherry. It is the Virginia proceaar 

Mr. Wioker aham. Hwe is the statutory provisionr 

"After September Iq9 1928, eubpoenaa for witnesses who 

are  required to attend a oourt of the UnZted Sta tes ,  in any 



I 

i 
d i a t r i o t ,  may run i n t o  any other  dl s t r io t ,  provided that i n  

i / civil'oauses the witnesses l iv ing  out of tho diartriat in w M ~ h /  g 

i ;I i 

;, the o o w t  is held do not l i v e  at e g ~ e a t e r  digltanoe than 100 1 i 
I 

milea from the place of holding the same." I 
$ I 

That is eeation 654 of the J u d i o i a l  Coder I 
I 

Air. Mitchellr I am satiefied. I th ink I t  is the kind of/ 
i 

rule that probably can be main-bained. If the a o w t  does not ' 
i 

think it is constitutionall it can say so. It is a good rule* I 
i 
I 

IEJ a PEBALTZES e 

RULE 65 -- POWERS OF THE COURT* 
I i  I /  
!I Mr. Clark* OnRule 65, there i s  a question of nomenclad I 
1, 

i 
ii t u r e *  We had t h l e  question of these provisional ordera, Ws / 
II I 

thought, in o r d e r  t o  g e t  a wnif orm name for procedure at larr, I 
I 

too ,  ca wit of arreat would be better* 1 
I 

Mr. (llarka Yest so thaO l a t e r  on we have oallecl t h i #  1 
sort UP th ing  an arreat. It seems t o  me it is a l i t ; t l e  b i t  I 

i // more des~riptive~ I do not know that  Ihavca any f inal  I I 

view on i C j  but if you r ant  "attarohmentn here we probably hara 

better make it the s m e  wag latar .  Ths only thing is G h a t  

l a t e r  on, in t h a t  seotion where we deal with it, we have 

attachment of p r o g e ~ t y ~  too 

Myr Dobie* It is sometimes oalleti *body attaohmentne 

Mr. Clarkr, Thie, I suppose, is a body attaahment, but we 



have use@ the word "arrest" to differentiate it. 
. -1 

+ p x  % .  +-Mr. Lemann. "An order  of arrest may be i sauedw? 

%rrlr~ Clarko Yea* 

Mr. SunderXand, I th ink tha t  %a much better.  I th ink 

"attaohmentW in this oonnatction is oonfuaing. 

Dubie* It i s r  It is a bad tern. 

Mre Don~o~thr Of oourse the reference to'fphysliaal or 

mental examination of the person, whether or no t  euoh person 

is a party:) will be rephrased. 

Mr. Sunderlend. Yea3 just a party* 

Mr, DonworCh. The oonatitutional questionthat I 

raiaed appl ies  t o  subdivision (b) here, whioh I suppose the 

Reporter w i l l  investigate, as t o  whether you can render 

judgment by default a@;aineC a defendant. O f  course you can 

for h i s  no t  p l o a d i n g ~  but for violation of a routine order, f 

th ink it 19 do.r~b.t;f'tal~ , 

MY. Sunderland4 I rea l ly  l i s t e d  those things up pretty 

much in aooordance with the new groposaltr of the New York 

Commission for the Adminiatration of Jueeioe. They have a 

very full list of penalties, and I have praatically taken the 

1la . t ;  from there, 

EA,.  Wiokoraham. They havo not been enaatedr 

Mpr Sunderland. Nos t ha t  has not  been enaated, but I 

thought it was a very 8006 l i s t ,  and I used that  l i s t*  

Yes8 it i s  a very  goad l l s t  and a vary 1 



1 

good cornmiasion. 
-*;' 

M F ~  Slbnder"3,8nd* Yea 8 it $8 * 

Mr. Hidahell. W e  main park of Rule 65 sill have to be 

modif ied ,  beaause we have atrioken out the provision for 

physioal exarainstion of persona not parties  to the action6 

HF% S ~ d a r l a n d ~  Xe9s 

Mitchellb Note that ohange there. 

M y q  Dubis* "Attaohment" i s  in the t h i r d  l ine  of @(b),' 

too, Mre Sunderlandt 

Mr. SunderlanB. Simply orbes out the l a s t  olause of 

" (a ) "#  and tha t  will be all righb.  

bemanno The languaee of (b) , I think, would cover t l  

matter touohed upon a whnhfle ago sa Co w h a t  the penalty would 

be for PcniSu~e orr %he part of a man eo submit hffplae3.P for  

exam1nat;iona There are pretty broad powers ss t o  what m i g h t  

be3 dons* 

MY* Dobieo t 3.3 your oonstitutional point, Hr. 

Donwa~P;h S 

Mpe Donwor%hl That a ata"t;ute 98 uractanstitutionaX whish 

provldee that, as penalty for diaobedienae of a roubinat order  

by a defendant, the oourt may render judgment a g ~ l n s t  him. 

The puniehment does not f i C  Che orime. One man is punished 

$50,000, an8 another $100. 1 am n o t  sure o f  that,  but f 

think S l t  18 so* 

Mpa Dodge. If the defendant in any kind of oaee f a i l e  



.%o 'onewer intorrogatoriea hs can be defaulted, as  I under- 
-5- 

"Sb~nd, and t h e  only  question l e f t  ie the assessment of damagee 

I understood the(praotiae was mat that c o u l d  be done& 

Mr. SunderlanB. That is what I supposedr 

Nlr4 Dodge.- That w i l l  be imrestiga ted. 

My+ Mitchetllr Mrr Sunderllmd, you have made a provisior 

back here for diaobedienoe of order far physiaal examination-= 

a penalty of dismissal or taking the Tact against him. In 

Rule 65 you add contempt to that. 

Mr. Sunderland Yes. I think both should exist. 

Myc Lem-. Doee not  tha t  indiaate t h a t  you need not 

make any change in the pr ior  rules, beaauae it is r ea l ly  a l l  

eoveped? 

M p  Sunderland. Yest it is a l l  covered, so re need no 

apeaifioation in the  p r i o r  rule. 

Mr. Mitohella Ard re agreed that it is cornpeten% t o  

dealare a man in oontempt for refusing to submit .t;o a physics: 

axmimtion"l 

MTD a d e r l a n d r  It i s  only a party nowe 

Mr. Lemann* I should think i t  would be a contempto 

Mr. Wiokersham* You have t ha t  decis ion in Union Paoifi l  

Railroad V@ r B O ~ X ~ O P ~  r 

Mr* Mitahella What d i d  1% say? 

Mr Wiokersham (reading: ) 

"The single west ion preeented by t h i a  record is whether 



in a civil ac t ion  f o r  an injury $0 the person, the oourt, on 

..application of the defendant, and in advance of the t r i a l ,  

may order the pla in t i f f ,  without h i s  or her oonsent, t o  sub- 

m i t  to a swrgical examination as to the extent of the injury 

sued fore We conour with the Circuit C o u r t  in holding that 

it had no l ega l  right or power to make and enf'arae suah an 

O I L ~ ~ F  a" 

Mr. Lemannr Is Z;ht 14'1 v a s e ?  

Mr. Wioke~shamr That is 41 U.S.,  250. 

Mr. Mitohelle That %a beaaGe there was no atatute  per- 

mitting tha t+  

Wiokersham. It goes on t o  aayg 

%o ri@t l a  held more sacred, or f a  more carefullg 

guarded, by the oommon law, t h ~ h  the right of every individual 

to the possesalon and aontrol of his o m  parson, Tree from 

all reatsaint or i n t e r f e r a n o e  of' others, unlegs by clear  and 

unquestionable authority of law*" 

My* Ite~tlam* But Sn a l a t w  oaae whem there was a State  

atatute they held t ha t  the Feaeral Court oould require iC t o  

be done* 

Mr. Hitohella I rrupposle they oan penaliee a men 

oivilly f o r  not  doing i t  by dismilrsing him or defaulting 

him. I raisdtd the question in my own mind whether you oould 

gut h l m  in J a i l *  He oo on hia rights and loae hie 

law~luit, in other words@ 



Cherryo Is not $hat t yp ioa l l y  the provision of SCate 

a , ta tu tes?  

Nlr* Mitohel l*  Contempt? 

Mr. C herrye No; the o the r  -- defaul t  , or Losing the 

fact? 

MY. Mitohell. That i s  w h t  I say. 

MY* Oher~y. This  examination goes only t o  tbt. If he 

loses the faot, or his oaae is dismisasd -* 

Mr. Milt~hellr .my put h i m  in jail? 

Mr. Cherry* You have a oornplete remedy for tha t;hlng. 

M h  L e m n q  I do not think the judge would ever put h i m  

in j a i l ,  but the que~t ian  is preeentea nhethtsr he oroula have 

the power to do i t r  
i 1 

M P ~  Ohar~~g* Youp aontempt 18 t o  force a man t o  d o  i t r  

That f a  one of the pwpotres of oontempb. Why should you have 

any rZght t o  foros him if he is out on the faat  as t o  whioh 

i t  i s r  mateaf%al? 

Mr+ Wi~kertlham~ That is eapeaially true beoaruae this 

qu@stion would arise almosC always in connection with the 

exmf nation of the daf endant @ 

Wlr* YltaheL1. The p l a i n t i f f  

& Cherry. Phgaricsll examinat ion of the p l a i n t i f f ,  

NP. Wickeraham. The p l a i n t i f f  -- yea; that  is right. 

My* Mitohell. In n h e  hundred and ninety-nine oaaes 

out of a thourraxdl i t  18 physical examination o f  the plaint i f f+i  
/ 



.. In f a a t ,  I nevor heard of a oaee where it waa des ired  t o  
il 

inspeat a defendan%, 
jr 
I /  1 

That is qutte true. You are qu i te  rightb 

Mr. Lemenn. This rule would s t i l l  remain with f a l r  

general appliaatidn if you put in the preoeding rula the 
1 

statement that the penalty should be merely dismfasal of su i t .  / 

il 
g g  

MY* Hitohell. You would atrike out of this section the 
I; 

I 
i 

1 words "or for t he  physiaal or mental examination of the 
I 

1% 
I; 1 

Mr. Lemann. What would tha t  leave the penalty of a 

Il 
ij defendant who refused to submit himaelf' for examination? 
Li 
r g  

]i 
ii Mr. Nitchellr He would loae the fac t ,  as Mr. Cherry 
2 1; 

The h o t  involved would be taken against hlmr 

/ /  
:; 

MY. Lemann. That is provided here, b u t  I guese it is 
ii 
# simpler t o  pue i t  in the preaeding rule. 
il 

jl 
No; *his only  says where the pa r ty  is 

ii g u i l t y  of suoh oontempt, and unless you make it oontempt this 
/ /  

1: 

I 
would not corer it; so you hnvo to have the ttllng put in the 1 

;/ other rule. But my question is whether, having now provided 
/ /  
1 1  
i/ that f a i l u r e  t o  comply wiCh order for physioal examination / j 
I ' 

shall  result  in d5smissal of the sui t  o f  the p l a i n t i f f ,  or 1 1 I 
'' loss of t h e  Paot if i t  i c l  a defendant, it icr either neoeasary ii 
[[ OF safe t o  go a estsp fur ther  and say that  he a h a l l  be put in 
I! 
i i  j a i l ,  toor  
Ii 

M ~ L  Dobier I doubt lt, 'an8 I think a l o t  of them would 
=i I I 
il 1 be nuah more ready t o  approvethe rula l f  you cut that  out* 1 
:I !I 1 



Mitchells Whg 60 vo no% strike out "or fo r  the 

physical or mental examinatfon of the personR in the oontempt 

saetTon? 

My. Dobie. I. t h h k  t h a t  ie, the &awer. If we make h i a  

loss  ft as to that suit ,  the ather man has no complaint. 

Mrr Sunde~ land~  It might be better to hanals i t  in 

some other l ~ a y  than to interfere wflth this  section as I have 

My. MltclheL1. It would not  interfese with it, exuept t o  i 
i 

atrike ouC punishment by aontempt for fai lure t o  obey an ordsr; 
1 

for phgaioal or mental examination. The whole section related g 

I 

1 
$6 ~ontemptr 

MruDobier Just exclude tha t  Prom the definition. 
I 

- Mr. Sunderland. Yes; t h a t  l a  true. I get the paint ;  bu/t 

I think it may work out better  t o  draft it a l i t t l e  d i f f e r l  

MpdbCbbie. We will leave that to you* 

Br. Y i t ~ h e l l ~  Is there anythfng further i n  Rule 651 1 
i 
I Mr. Tolman*, One suggestion, Chairman. A o o m m i o a l  

t i o n  from one of the oommittees suggests that a l l  penalties t 
! 
I 1 

be united together in Rule 65, instead of having Borne bpeoiai 1 
I 

penalties in cer ta in  other rules; I just wondered whether 

MY. Sunderland has ounceidere8 that suggestion. j I 
r 

MY* Smderlandr I d i d  no t  g e t  that questiona 

Mr. To-. There has been er auggeetion made by the 



Ohlo committee tha t  a l l  penal t ies  and sanations be gathered 

together  and put SnRule 6 5 ,  Tnstead of being pu t  repeatedly 

fn other s e ~ t i o n a ~  

Mr. Sunderland. Yest I thoup;ht.th,hat would be a gooa 

thing t o  do* That is the reason I s a i d  Z might not want t o  

strike t h i a  thing out of Rule 65, but adjust the other rules* 

Hr. Mitohell. You understand that  we agreed that  the 

penally for failure t o  amply with an o r d e r  for phyaioar 

examination should not be contempt? 

Ms. Sunderland+ Shoula not. be contempt -- yes* 

Elf SUf>G&lEHT8 OW DEPOSTTIONtS OR ADMxSsIUN8e 

RULE 66 =-- IWEH OBTAINABLE. 

Mrs Mitohell. We are up t o  Rule 66 now -- awnmary 

Wtliekerahmg Sunderland, this rule applies, as 

I understand, to any kind of an aation. 

Wickerahame Rule 66 -- summry judgments~ 

Mrr Sunderland* Any kind of an aotion* 

k&b W i ~ k a ~ s h a m ~  The N e w  York mle, wNah is comparative 

new but wMah is working pretty well, is oonfinea to o e r t a i n  

olaslsea of aotion under Rule Xg, 

Mr. Sunderland*, They have been gradually extending that 

Mr. Wiokarsham. I knorz but Rule 13, aa amende8, ie 

the latest .  !I 11 



Mr. Sunderland. No; then I followed the Commission, 

whRhiah reoomms&ed taking away a l l  restrictions. 

Mrr Wiokersham. You fo l lowed the reoownendation o f  the 1 
t 

C ~ m i a  sion? I 
{ 
1 

Mr. PI iokersham. I think probably t he limitations in 

the New York rule were put in out of precaution, as it was a 

new remedy* and they d i d  not; want La make it t o o  offensive 

to the bar right away3 and they have been extending it 

gradually * 

Mr. Sunderland. Of oouraa they have done the same 

thing in England* They have been extenaing that  gradually9 and 

they have got it extended now 80 that it inoludes everything 

exoept three or four  torts suoh as malioious prostsoution, 

l i b e l ,  slander, and so fartjh. 1 

Mys Vlakershamc How bould the bar through the oountry I 1 
1 

take thZe generally? HowTar 18 surmnary judgment adopted 1 I 
1 

through the country? 

i MY* Sund~rlandr ft ie not adopted i n v s r y  many Stateso I 

I Mr. Wiokerahem. 1 d i d  not think ao. I was just won8er- I 1 

ing whether we would be prudent to fa l low the prudenee 

of I New YO& OUIXP%= I 
Mr. Sunderland. I g o t  the reaotion o f  the Ohio oomi t -  1 I 

i t e e  on L h l l ~ a  

i BII~. Wokeraham. mat did they sag? 
i; 
li Sunderland.. They were very favorable t o  i t a  I I! I 



I 

i 

Mp* Dobie. Are there any partioular reasons f o r  the I I 

1 
I 

- eko lus ion  of any particular types of sui t s  auoh as malicious / 
I 
I 

proseoution? i 
I 

Mr. Sunderland r If you are going i n t o  unliquldatsd I 

I 
at alls you might j u s t  aa w e l l  go the whole way. 1 

! 
i 

Myl Wickeraham. I am incl ined t o  Chink so beonuse of 1 
i 

the New York rule, and the prooedwe taking plaoe w d e r  i t r  ! 
Mro Mitchellr PVhat about t h e  oonstitutional right to a I 

I 

jury t r i a l ?  X amnot famil iar with summary judgments; cmd I 1 
i noticre, for example, iln subdivislLon (b) of Rule 69, that where! 
t 

there s t i l l  remain8 a dlspute as to t h e  amount of damage, you i 

leave the oourt t o  deCermine it without a jury. I do not t h i n  

you can do that, 
1 I 

I 
My. SunderlPmd. I do not th ink  there  is any oonstitu- I 

f 

t i o n a l  right to a jury t r W  on damages. T h a t  i t r  the only t 
i 
$ 

provision there is i n t h e  aarer I do not th ink there ever wab 

at cronrmon law@ That was always done as an inquest of of f i ce  1 
I by the  sheriff. It never was done by a jury or a su9t in a 
i I camon law aourb i (1 

MPA WWickersham. Once you admitted the cause of a o t i ~ n - - ~  
I 
I 

Mr. Sunderland. Onae the quostion of peraonal l i a b i l i t y  / 
is out ,  and it l a  only a question of amount. 

Mr. Viokertrham. In other warda, suppose there i s  a 

demurrer t o  an answer, and the  demurrer iar sustaineda and 

leave t o  amend, and no amendment f %led# 



Mr, Sunde~,rlnnd. Or on d e f a u l t .  

Mr, Wickerehum, You take an i n q u e s t  -- 
f 

I 

Mr. Wiokersham, An inquee t as. to tho amount; t h e  same 1 

as to d e f a u l t  i i 
I 

Mr. Mitahollo Suppose I sue, a man for damages, and he 

oomes in and nnswsrs. Perhaps it is a negligenoe aass. He 

admits the nagligenoe, admits he is l i a b l e ,  but denies the 

amount of my aLaim. Have I any right to a jury t r i a l  for 

t ha t ?  

Tdp. Sunderland. I do no t  think so. You usually 

would get i t  if you were in o o u r t  and had your jury. You 
1 

'1 would got  3%. 
I 
/ I  

I 
I 
i Mr. Mitchell. You meen, if the matter on the  merits 
I , I  

I 
! 
I I was not disposed of, and the jury aaa impaneled, you would go 

I/ 
ahead w i t h  it? /i I 

f I i I MY* Sunderland. Yes; i f t h e  question was not disposed I 
I 

of ahead of time, so t h a t  the jury was Impaneled, perhapr I 
f 
i 
I you would dispose of i t ;  by an i n s t r u o t i o n  t o  the jury t o  f ind , 
t 

for the p l a i n t i f f ;  but if you instructed %hem to f i n d  for the I 
p l a i n t i f f ,  

i then you would have t o  leave t o  the jury the quea- 1 

t i o n  of how m k .  i 
Mr. Mitohell. \Thy, if it is not a oonstitutional rip$%? I 



question affeating l i a b i l i t y ,  then you are outtslde the realm 

of jury t r i a l *  

Mr. Doage. It does n o t  seem qrllte righ:ht to me. I think 

the plaintiff 5n a tort oase has claimed a jury t r i a l ,  the 

daf  en4sn.t by 8efaultIng cloee, no t  prevent the p l a i n t i f f  flrom 

lnaf~lt ing on his  jury in the assesanent of damages. 

Mr. Clarkp For years in my Sta te  they61d just that .  

It was an inter t ts tfng b i t  of local history, A I L  the r a i l -  

~ o a d s ,  trolleys,  eto., would regularly a l low judgment Co go 

agalnst them by default ,  and tihen there mu1d be only e hoarin 

before the o o u ~ t  in damageat and the oourt rflght along would 

f i n d ,  if it feLt like it, that there was no damage because 

thwe WRS nu negligence. Of o o u r 8 e  it would give aosta 

againat the defendanf. The defendant oxpeated t o  pay aasta, 

but that is af5* 

Mr. Mitahellr I am not talking about defaults  If there 

is a default,  I w l l l  adrnii Chat the man who l a ,  in d e f a u l t  ha8 

no right t o  ineiat: upon a jury to asseea the damages3 but he 

is no% in defau l t  in the  oass I speclified. Be has oome in 

and reeis ted,  He.has appeared and ree ia ted  the demand f o p  

summary judgm6pit;. He has left the ques t lon  in dispute a8 t o  

the clmount of rsaovery on an unliqakdated ~laimr Hy question 

i s  the mere question, Duos o w  Federal Constitution guarantee 

h l m  the right to a jury t ~ i a l ?  Be is not  in d e f a u l t .  

Mydr .  Obeya I have known casee where the defendant 



came in and admi t ted  t h a t  there  was negligsnoe, but denied the 

amount of damages. Now, is the p l a i n t i f f  in that case 

entitled t o  a trial by jwy? 

Mr. Sunderl~nd.  W l i o h  2s the psovision you a re  ref e r r i n g  

to? 

h8r. 14itohell. Subd%viaiori (b) of Rule 69. We were just 

discluasinp: the general aspect8 of summary judgments, and I was 

wondering how f a r  a requirement for ar jury tr'ial entered into 

the thing. 

Mr. Clark. Of c o u r s ~  summary judgments in S t a t e  pro- 

oedwe have been attaaked constitutionally an6 h a v ~  been up- 

held, the general Wleory being that the process dete~rnines 

t h a t  there  is no defense3 the defense is only sham. 

Mr. Sunderland. But not on %his point. 

Mr, Lemann* That  is what you mean by the word~l "mat;ter 

of l a w "  in Rule 66 ,  1 take it, because I: raised  the genemx 

question when I road it. I said, "What ape you going t o  do 

in jury tl?ialesBR He s ~ I d ,  "Yon only ?el; the judgment where 

it is a matter of law", wNoh I euppoae meant that the judge 

would have t o  i n s t ~ u a t  the jury. Were there no t  some oases 

where the distriot oour t  wanted the oourt of appeals to t e l l  

the pleftntiff if he got an excteaslve verdiot  t h ~ t  he had t o  

give up a remlttitw? of so much damages ara a condit ion t o  

gett ing his judgment, and they held that he could not do that? 

Mr. Clarke. They oould  reduoe it, but they oould not 



Ir 
i 

11 
I: 

I 

Nr. Sunderland. There, the quest ion of l i n b i l i t g  wne 
i/ 

: 
before the jury. If they have thnt question they have it a l l ; :  

:r I I 

i but if there i a  no l i a b i l i t y  before thorn, it senms t o  me -- 
I 
i; 

I 

I Mr. Lsmann. I: thlnk m ought t o  have some p l a i n  law on ; 
i; 
I '  

:i 
j! t ha t ,  Is there auoh a docis ion? 

/ /  
)I i Mr. Dobie, In connection w i t h  that, it seems to me t h i s  i 
i f  
li 

// 

I 

I 

Rsdman ease is vary important. You remember that ,  da y o u  

!I I 
11 not? In the Rsdltlon caae they said it w a s  quits  all right 1 
ii 

j/ 
i 

I for' the upper cour t  to enter. an absolute judgment without ! 

11 

: 1 aendiing it baoL8 where the judge in tha t  ooao raaorvad the 

i I s u e s t i b n  of law; and in h i s  opinion Mr. J u s t i c e  Sutherlsnd 
j/ i i I 

laid very heavy stress on t h e  f a c t  that thnt  prnctiae was 1 j/ 

!I 
I 

known to the aommon law. Now, if the practice was known t o  1 
ii 
11 the common law thnt t he  o o w t  should fix the damages without 
j/ I i 
the intorpoaitlon of a J U F ~ #  I. believe the Supreme Court 

I! i 
i! I 
jl. would g ive  very great weight t o  that .  
/ /  I 
// i I Mr. SundsrlaMe Thou" things corns up mostly in connsc- ; 
/j 

/I I 
tlon r l t h  default oeasse T h o o  %a a very learned ceas by the i 

// I 
Supreme Court af Rhode Island, covering f i f t y  pages o r  more, 1 

in which they go back through the yearbooks, and they just 
ii 
/ /  

/I 
i f i l l t h a i r r o p o r t w i t h q u o t a t i o n s i r o m b l s o k - l s t t e r s t u f f ,  1 

1 and oarry the Ching a l e a r  do-. 

)1 
i j Hre Xddtohelle That is a defau l t  oaae, 
It 

Sunder land. Yes; that; ie a defaule case& 

1 am n o t  worried about that, 

My' Dodge. Why do yon not say t h a t  if a p l a i n t i f f  . 



a p p l i e s  f o p  s w a a r y  judgment, he waives hfls jury on the  
-2 

- ,questior. of damagoa? 

Mr. Sunderland. That might be a way out. 

Mr. Donsorth. Ie there  any one here who favors taking 

away the ~ i g h f  of t r i a l  by j u ~ y  on tha amount o f  dsmttgea? I 

do not think there ira. The sentiment throughout the country 

would be so muahageinst Chat Chat I do not  Chink we would 

sn te r t a in  it, evm though we found plenty of cases on the 

subject. 

M P ~  N2.AStchellg I think you are right about that .  

"If tho p la int i f f  or defendant in any a o t i o n  s e t  forth 

in subdivisions 3 ,  4 or 5 hmeun8er shall  f a i l  to show such 

f a c t 8  as may be deemed, by the judge hearing the, motion, t o  
b 

present any t r i a b l e  i s s u e  of Paot other than the, quostion of 

the amount of damage8 for  %hiah judgment should be granted, 

ordered . l o r  immediate hearing t o  be tries by a reforee, by 

the aou~t alone, aF by the oourt  and a jury, whichever shall 

be appropriate. Upon the rendering of the assessment, 

judgment; in the action shall be rendered forthwith." 

W p i  SunderXand. I f i r s t  mate  ny Pule that way. Then I 

a h i f t e d  to this .  I think as a faoC t h a t  thia i a  going it;o 

raise a lot of opposilion* 

M F ~  ];oftin. What about %Ma question, Byilr. Sunderland: 



Suppose it &a oonatltutional. Suppose also tha t  you g e t  

paat  the abjeotions at t h e  bar, and get the rule adopted as 

you have wrZtten it. What about this further thing: Is it 

n o t  a f a c t  t ha t  the *ole question of eummary judgment where 

it has been t r i ed  dspands a good d e a l  on how the judges look 

on it, whether they like the idea or do no t?  Even in England, 

is not  that  true? 3n one respect they atrlrted out with a ver 

l i b e r a l  attitude in t h a t  particular resgsot, and took it back 

l a t e r  on. Now$ if i t  is going t o  involve taking away what %a 

ordineplly conaidered at l e a s t  a jusy querstion, the Baterminar- 

tlon o f  damages, would not tha t  have a bad effeat  on the 

judges in granting it or in dealing with the question of 

granting summary judgments? 

Mr. Mitahell, He has given the c o u r t  disoret ion in 

paragraph (b) to call a jury if he wants t o a  He has not  

f o ~ o s d  it* 

Mr. L o f t i n .  No; he has not foraod iC, but' I think on the 

whole jury qua8 tion that: YOUP U = ~ B  of the  statute is rauah more 

important than the question o f  whether damages go t o  the jury 

OP n o t *  

M P ~  S~underLand. Xhavo won~ered whether, if damages did 

go %o Che jury, thero would be a tendency to avoid the uae of 

thia remedy on t h l s  ground -I that  the aourt would decide ae a 

matter of law that Che defendant* Bay, was l i ab l e ,  and them 

they would impanel a juryg and the jury would be t o l d ,  "This 



ji dsf endan* is l iable3 now, how muoh?" I th ink  the lawyers 
/ /  
;, might think t h a t  with t h i s  i n i t i a l  announcement that he was 
t 5  

I 

!; liable, and the only question was how muah, the jury would be 
i s  

likely to render a muah l a r g e r  vercliot'. 
2 1  

/ /  Mr. Chepryr I do not  think so, and I have t r i ( sd  those 

casae on both eidea 
l i  
; 1  
] j 

ij Mr. Dobie. In the Refining oase whioh y o u r  emember, the 
i i  

Supreme Cour t  sustained the new t r i a l  solely on the question 
i! 
ii 

b of damages* / /  
// AZr. Sunderland. Of aourse t h a t  %a true if tha t  is p a r t  
j[ 

/I of the whole, isnua. 
j j 
$1.  I; 
i X8r. Dobie. They sent it back for a new t r i a l  solely on 

1. 

I ]  
// the question of damages. They saga, "The question is fore- 
$ 1  

ji 

'1 11 olosed. The p l a i n t i f f  i s  en t i t l ed  t o  a vordiat ,  and we send 
I1 1 it beck*" J u d g ~  Buffington wrote a veyg elaborate decisiona 

I1 you may  eme ember, cryainst it, and the Supreme C o ~ u ' t  very 

aavalicarly overruled hitllg but there is that  problem, it eesma I I 
!I 

t o  me, 

Lemannr I think Mr. Sunderland l a  right in saying 

that any lawyer would th ink  the ohanoes were very great  that 

the, jury, if the issue, of l i a b i l i t y  waa out ,  would bring in 

grea.t;er damagea than otherwise r 

Take the  ordLnary sui t  3 There i e  always a pretty good 

ohanoe that some of the jurors think there is no i l ab i l i t y .  

li Then they compromise with the f ellowa who think there is I// 
j/ l i a b i l i t y  by some trading on the m b  j e c t  of damages. I am I 
I! I 



speaking. of the praotiaal aspect of it. 

My. Cherry* But that IS just w h a t  the defendant should 

not have when he has not  any defenrre* 

Mr. Lemanni I was not makin& any ar(Jurn8n-t fur it 

in principle. I was just address ing myself t o  what Mr. 

Sunderland said about the  response from lawyers as to the 

p r a o t l o a l  reault ,  and I understood you t o  say that t h a t  would 

no t  happen, 

MY& Cherry* Not necessarily. Thero i t r  t h a t  element of 

trading3 t ha t  is true, but I have tried those suite on bo th  j 
i 

Mr. Dobier Of oourae inVirginia,  under thia demurrer 

t o  the evidenoe -- which is a hideoue prooedure -- the jury 

f ixerc the daraages subject to the r u l l n g  of the judge as t o  

whether or not  the defendant is liable~ but the on ly  tN.ng 

that irs given to the jury 18 damageso They know, in that 

case, t h a t  the judge mag af terwa~d hold that  there i e  no 

Mpe Smderlmdo You have more t o  talk about to the 

jury when the l i a b i l i t y  is ~ l b f l l  in the case. 

NIrr Donworth. The mandate of Congress has made the 

language jw t aa emphatic as they can. After authorizing the 

/ combination of law and equity, they aayr 

wProvided, however, that in such union of rulea the 

+ 11 right o f  trial by jury as a t  common law and declared by the ;i I 



t 

1 seventh Amendment t o  theGonmtitutian shal l  be preserved t o  
I s-l' 

1 - 
the p a r t i e s  inviolate. " That is awfully s t rong  language e 

I l  

I 

!* 
1; 
/I I Mr. Sunderland. Of aourae this has nothing to do with i 

ti 1 

1 1  I t he  combination of 1 ~ 1 ~  and equityo !I 
!; 

i 
I 

I 
i; 
11 

& a  Dobie. The Supreme Court could  not give us the rfght 
i l  

i/ eo vio la te  the Donetitution anyhow6 
jl 

i I 
I 

Idre Donworfh. They oould use auch emphatSa la~guage.  1 
I My. Dobie, I know they oould, and of comse the bar has i 

11 harped on that; but  of oourse we *have to reageot the 
! 

i ] " ~ o n s t i t t a k l s n ,  11 

MP* Clarke it must be prorrerved inviolate, anyhow. 

I 11 &. Lemann. I was wondering if they could g e t  thia f a r :  
I t  

$ I  

I / if we hrdl nu constitutional piat to take alray the damages, 1 

1 

ii Chat would end the discussf. on. j/ I 1 
I Dobie* Unquatltionablgr I 
/ /  
!i I 

Nlr. Lemanne Whether or not  are have a r ight  t o  do that i r  1 
1, something tha t  I do not think most of us hme would know 
1 // 

I 

1 
I 

without some ~ t u d y  of the law to reaah a oonolusion: 80 I do I 
not think w e  would be able Co reach any ooncluaion here today, !i 

I 
I I 

Therefore. if tho deaision is going to hinge on that.  I th ink 
i i  
! I  
i i  

1: we ought to postpone it until we got  a memorandum that we oouL a 
I 

i; Then it oomes dawn t o  the question of' whether the deof- I 
:i s t on  would hlnge on thaE, or whether the oonrmittee would f e e l  

I 

j! 
I I 

.!j that, apart from that legaX right, t he  matter of damageca ~lhou l  
:I 

I 4 



I 

I! 
ii. go to the jury anyway. Is n o t  that right? Perhaps me cou ld  ; 
:* 

I! ah6rton the discueaion by determining whethe~ that is the way 
I 

= i  
:. 

1 the  oommittee f eela .  ; 
I 

!I I 

I! Mr. Mitchell, Assuming that we h v e  a oonatltutional I 

11 
gomr to permit the  aaaeasment of damages w i t h o u t  a jury in 

1 I I / 1 these cnssa,  uhnt %a your sense about the policy? Will some- 1 1 

I! i 
11 body make a motlon one way or another about that? 1 

! 
I! 
i i  ! 
i j 

Mr. Olneya I move, on the matter of pollcy, that iLn 1 
! 1 t I 

every oaae where the re  is nothing left but the question o f  j /i I /  I 

" !I dermclges, it be l e f t  to the jury to determin'eo 3 

I !i 
I 

// Dodgea Sf it was e jury ease originallyo 1 

j 1 

11 11 Mr. Olney. Unleas you do that, you a r e  going to have 
i; I 
!I trouble all down Che l i n e  I! 

I 
$ 
i 

I I PXr. Doble. 1s tha t  only in oaee *of unliquidated damages ? 
i 

1 I 
f I i 

! I  i j  Mr. Olneyo Yea. I have in mind partioularly pessonal 1 
I i 

i 3  

ii injury suite. i II 
/ /  j 
:I Mr. Dodgea J seoond Che motion8 limj.t;ing it t o  a case 1 
I/ i 
/ I  that iscalready a jury easec 1 
1 

1; 
li Nfr. Dobits* Where the jury is not p p a i ~ e a *  i 

I // 
Mr. Clark. Could you not use the New York language 

i 
I ! i  

l 1  t 1' 
i 1 if you do that?  They asg "whsrs appropriateH, or something ! 
i i  
11 

l i k e  that. I 
i i  

Mr. Isitohell, That i s  a detail as t o  forms The 1 I prinaipls  that  there o u e t  t o  be e right t o  s ju~y t r i a l  
I (  

greeer'ved in aummary jutigment oases, where the damages are 
+ 

I 



unllquidat&d, is involved. 

(The question being put, lijrlr. 03neyts ?lotion was unan2- 

rnouslg carried, ) 

SUl4fGBJt JUDGBiET4T5 UPOW @PZDAVSTS* 

RULE 70 -- IN WHAT CA3ES A'FTAZLBU, 

Cla~k. If that ga~tlaular matter i s  set t led,  I want 

t o  brine; up something that may be rather broadly a matte? of 

fame ~ o a ' n o t i c e  that the ru le  we have jus t  been conaider?lng 

deals with the summary judgment on degositfons or admissions. 

Btsginning at Rule 70 we have the summary judgment on aff i -  

davlte -- per2mps the more usual one. I wonder if we can 

not slave space, and even clarify,  by putting the two together. 

Further, referring t o  Rule 67 here, I do not  h ~ o w  that it is 

quite foo lgsh  on it8 face9 but i t  akaost; says that a l l  summary. 

judgments shall be on the  merits unlerrs they ars not on 

the merits* ( Laughi;er. ) 

MY, Sunderland. No, it doe8 not*  The poLn'c there i s  

not  to g e t  a mere dismissal withoukpprejudice. 

@. Clark* Z understand. Rule 68, parGiaZ judgmentse 

and their enforcement, and Rule 78, natuzre and amount o f  ju&g- 

merits, 1 should suppose would be subject; t o  the ordinary rule 

as to ju8gments, andnotabzy Rule 99, part fa1 jud@;l.nenta+ 

So .I am wondering whe'ches (a),  Rule 66, could not be put 

practioally i n t o  Rule 70. 

Mr. W%llckercrham. Eulg 689 



,I 

1 be o&ored on ly  by some genmal phrase, that the judgment when 
$*-: \ 

so rendered sha l l  be subject t o  the rules hers inaf te r  provided F 

I 
11 

![ f o r  judgments on t h e  merits, or something l lhe  that, without 
#I b 
!! 

I! i 

My. Sunderland. The l a t t e r ,  I thTnk, is clear -- that  
j i 11 i 

i i  those three rules ought to be cotr~red by a general rule. O f  ' 
11 

I j I 
I !I oourse 1 dl6 not know what general rule was going to be dram, i I 

Il I 1 so I, put these in3 but I th ink  you are clearly right that the I 
I$ /! general rule would oaver the whole thing. Whether you could 

I 6 i 
j /  put 66 i n t o  70, 1 d a t b t r  
!! , 

//  Mr. Olneg. Could n o t  that  matter be ooverod by Dean 
I {  

// Clark making his suggsationa to the draftsman? i 
i 

Mr. Mitohell. I th2nk the Reportere would4got together 1 I 

/ /  on that .  t 
li i j 1 

/I ~ r .  Clark. I think the ntatter of rules 67, 68 and 78 is i i 
i l  

/ /  olearj  but momentnrily they seem to be a l i t t l e  at odds on j 
I 

i 1 I 
// !i whether 66 end 70 can be oombinedr 

/I 
i i  Oxnag. What; duos ~ u l s  67 mean? // 

&IF. Mitohell. The questfon is in regard t o  aombfning 

Rules 66 and 70 -- not 6 7 a .  

Mr. Olnay. I do not want that passed afithout an 

explanation of i t 9  

FAT. Clark. That  is so that there w l l l  not be a di~lmZasal 

merely; t h a t  the judgment willibe on the merits. It is a 

, I f i n a l  judgment. 



" ' 3 f- -i --- ;->gz3 

MY. SunderlenBr If we make I t  a f i n a l  juagment o n t h e  

marits, and n o t  a diaaZasal, I want to be sme t h a t  it is not 

a mere d i s m i s s a l  wlthou-b prejudice. 

Mr. Dodges I think that Idea oould be s t a t ed  a l i t t l e  

more oloar ly  than %Ms. 

Mr. C l a ~ k ~  3 should think so* 

MY* Sunderland. Would that go i n to  one of these 

general rules -- the matter of judgment on the merita'l 

Mra (3lark. Why do you no t  say, 'The judgment BU rendered 

shal l  be judgment on the mori t s ,  ,sub j e o t  t o  a l l  t h e  provisions 

0f ' b h e ~ ~  F U ~ ~ B I " ~  

Mr. Sunderland. But it might bs a 6efense and abatement, 

in which ease it ocn1l.d not  be on the xrieri%;s~ 

Wiokeraham. There is no proviaion in t he  Hew York 

rule on that  subjeot -- that is, no atatemant t h a t  it ehslll be 

a judgment on the merits. 

Mr. Ehmderland But it ought to be. If you ave going tt 

resort t o  theso aummary judgments where the plaintiff has 

t r i e d  t o  s t a t e  a oase, and he has no t  s t a t e d  one, the judgment 

should be paeit ive and f i n a l  against him on the merits. 

&IFa Wiokertlh~m. In other words, fls it not exaotly acs 

though, taking it f o p  %he p l a i n t i f f ,  the defendan* eerved no 

answer; the t i m e ,  for answer expired, and the plaintiff got  a 

jud gmsn t ? 

Nk* SmBerlap~pji~ Yeae 





I 
I 
I 
i the court may entor summary judgment against  him. It doe@ nob 
I 

I say that; she l l  be o o n ~ i d e r e d  a judgment on the m e r i t s .  I am i 
I 

j u s t  wondering how f a r  t h n t  would be a judgment on the merits.: 
! 
I &. Sunderland. U n d e r  a l a te r  rule, do you not provide i 
i 
i 

that  the dismissal by the p l a i n t i f f  is allowed only before the/ 
I 
I 

int roduot ion of testimony? 

MY* e lark*  'Mme I 
I Mrr Sunderland. Well, on theae summary judgment8 the re  1 
I 

3.8 Gestlmuny. I 
1 

Mr Wickersham. There may be t 

Mr. f3underlan6, There l a  bound to be. i 1 

N y r  W % ~ k 8 & ~ m r  H o ~  I I 
1 
i Mr. Sunderland. The-e is bound to be testimony by the 1 
I 

party who asks for the  judgment. 1 
I 
1 

Mr. W%akersham. You have t o  have an a f f i d a v i t .  1 

Mr. Sunderland. It i e  either deposit ion or affi8tlvf. t .  I 
I 

Mr. Wickersham. (reading t ) I  h he oomplaint may be dismlsaed or ankiwe~ may be st;rua% 1 

out  and judgment e n t e ~ e d  in favor of ei ther  pertg on motlon I 
I upon the sf f idavi t  of a party OF of any other person having I 
1 

i 
knowledge, of t h e  Eaota, setting for th  such evidenciary facts i 

i 
as shal l ,  if the  motion is matte on behalf of the p l a i n t i f f , ,  i 

i 

establish the cause of action suffiaiently t o  glntlt le plain- / 
I 

I 
tiff t o  judgment, and if the motion is maae on behalf of the 1 

defendant, such evidenctarg fac t s ,  inoluding copies of a l l  I t 



docments ,  a s  shall fully disolose defendantfa oontentions 

-end shoa that h 2 ~  den$afa o r  defenses ares suffitaisnt t a  

defea t  p l a i n t l f l ,  together w i t h  the b e l i e f  of t h e  movZng 

party o l t h s r  that t he re  l a  no defense %to t h e  ac t i on  or that 

the action has no m e r i t #  aa the case may be, unlss~l the  other 

party, by af f %davit o r  other  proof, shall show suoh f a o t s  

as  may be deemed by the  judge hearing the motion auffiolent tt 

e n t i t l e  h i m  t o  a trial of the issues4" 

Mr. Sunderland. So we have a case, really, wher as 4 
are in the stage of the  p~oduat ion  of evidenae. It is in %hi 

preliminary stages of the  prooeeding, but the p a r t y  has shorn 

wh~t he has i n  the wag ol' evidenoe* Nqw, after he has ahom 

what he has, and s ar f u l l  and f a i r  and complst e opportunity 

t o  show whether he has any svidencle a t  all, and & a t  he has, 

%hen it aeelma t o  me that; if he f a i l s  -& 

Mrl Wiakereham. Suppose subsequently he g e t s  f a o t s  

which w m l d  e n t i t l e  h i m  to recover, and he brings a new auitr 

on the same cause of aotion, bu* utska forth f a c t s  not  knom 

to h i m  at t h a t  time, but which shoa a good aause of action. 

Query: Is the f i r s t  judgment, the aummary judgment, a bar t o  

his bringing t h a t  suit?  

Mr. Editohells I% ought t o  be. 

MY* Sunderlandp It ought to be. 

Mye Wi~ko~sharn. It ou&;ht t o  be, but I queatlon whether 



M r .  SwdsrLanCL. T h a t  is' what I am t ry ing to make it. 
2 

EP* Clark. I do not think there is any question but t ha t :  
I 

itbs barred of' course that  matfoil by the defendant has no t  
i I 

I 

been very much used. I 

k 
I 

I ~ P .  Dodge. A judgment f o r  the defendant cannot he lp  h L m  / 
on f i n a l  judgment. oould ~ e o p e n  'chat? t I I 

MP. Olnaye There might be a plea in abatemeat + 

8 

Mr. Sunderland. It might; be merely a d i ~ m i s s n l  on the j 
I 

p a ~ t  o f  the defendant. If it i s  a judgmnt f o r  the plaf ntif f' 1 
it has g o t  to be a bar; but it 9 s  f o r  the defendme. 

Clark. On the statute of ilmikations, say. 

Mr. MitcheZ1. In case of a dismissal of another action ! 
1 

In the same jur is t i fc t lon ,  youmight  get  summary judgraent for i 
I 
1 

the defendant wlthout producing any evidence. 

I ~ P *  Sunderland. But suppose the defendant raises the I 
I 

po in t  by denfal  of  something that the p l a i n t i f f  h n s  alleged. i 

The plaintiff has no evidence whatever. Under this rule the j 
i 
1 

defendant can ask f o r  a summary judgment either on afrirmative ; 

I clef enlse o r  on a denial.  HQ raises the p o i n t  on denial* He 
i 

says, Tor instmoe, that %here was no consideration whatever. j 

The pZafnt lff  has the  chance to put in opposing affidavits, and 
1 

he makes the  beat  case he can, and there is not a par t i a l e  of 

evidenae 'of  cons ida~a t ion .  T k ~ e n w h y  should the renot ;  be a j 

f i n a l  judgment; on the merits agafnst We plaintiff instead of i 
j u s t  a dismissal? I 

I 

%. Dodge* Thsre shouLd be, and I th ink any cowe would 1 



ao s u n s t r u e  $his  k%nd of a aase, 

FILr. Sunderland. I am a f r a id  they would noto 

Mr. Mitohellr The rule owht to be drawn so t h a t  if the 

issue is one which would dispose of the case, then it is a 

f i n a l  judgment* If it is something l i k e  dismissal because 

t h e r e  is mothex- traction pending in the same jurflsdiotion, or 

sornetthtng that does not go to the meri ts ,  whiah ord ina r i l y  

would besult in a dismissal without prejudioe, then it ought 

t o  be that* 

Hydro Sunderland. But Mr. Clark haa drawn another rule, 

a provision to the e f f ea t  that the p l a i n t i f f  may dismlas at 

any time before the t r i a l  g e t s  to the point of fntroduoing 

testimony. Now, this happen8 before t h a t  occurs. my, then, 

might n o t  the oourt say n T h i e  is nothing but a dismissal" if 

he has not proved the oaee? 



mke f B  ob'tt*kea~ t~h* Bdns s a ~ b  t e  getting, a* b~ %he a$f%&trli(, 
I 

net a asore ion g'$t~kf ng t o  ths B ~ Q I ,  h% Co arcrrtafn nhd%Mr i 

4 

sa P mttsr a2 l a w  %&m ir any iaauat 89 $ ~ B B  at all. Xau i 

aaaJ fisve dons i t  But X WJd wO, LlurU %ha* r@U h&V.. I 

1 
I 
i 



1 5apn 
4, c* 3 

f2 

Bar* S~xzderll~adr T b t  18 very ~peoifi~. You a&&% 

pqt It in tihe tit;le alr wePoell. 

~br .  ~ f t o h a ~ +  .them is a gttertfade 

Mf Oahell. DBIpoeri tlaas and aiiidaxkae* 

bWe Bt,anderl~nt%. 

ju8gpent preosrdu~s. Zt, irs rrar~ethlng fhsrt l a  atlas& .to tkl 

ctx%@n% te &@posl%%~aa an8 i t  4oera m'ti Beleag in a f  th 

T03JrtBJI. f 18ulb like %O mk;B a @uggrs%io~r %a 

sale g m U  fan n 

tafnitng these j ea%s i s  %hart % k ~ 6  ir 

no subsWa%iPl% ierrue, ei f a ~ h  Then why net say %&P@ i s  8 

ruBaQlcan%fal ltesue QP faat;? 

iSIad~3rlan&~ mt i s  a l l  ci&t* la fa@%, nclr 



where, any isso@ of faot srlr~e on the plsa8lngngs ala finaPlp 

sublraittedi, no% 8ispsse8 o f  bg the admilsrslsn %be pezlPti~sl 

oonsctnred, lao mtter w h a t  the ais%UVilPe show* Bay Pdda $8 

We aenrrtitution* I have nat hrafa *hat flcadsa aa m r e s ~ ~ k  I 

for psrarrl;ayg usaeacltitutiom5 &qebfiiCbi&ie~r Ib i a  ewr tbt~ : 

t c p  Laeg awtr @sm lany Vielation of %he Banatif tu%ion, net %a : 
I 

pub in rrrooaeWag tJPst i k  o f  Bu~btftaX ~ ~ l u l t S t u  md 

rslly ~ p ~ m  %h a@urOa rather % b n  Oonetltutf  orri to out, a ~ i i  

gt@Pi~eW4* I ! 

$ 

W. g0m. I d0 not objeot t o  %bt et  crib 
1 

ti&+. dSwk. f b P ,  gcrslar t a  %ke v s ~  hraa* of the sum- 1 

I 

and by gallag itw%hegr 2asm5,sg whather it i r  aharn, sn aif kbv+ 
I 



MF, Dobfdl As a matter of law, 
I 

I 
Pdpe Clark ,  Yea. 

MY, \Yfckaroahcama Mere i s  a deciisfon of the Court of Ap- 

pea la  of N e w  York on that  point ,  in e case against  the In te r -  

# :  borough Rapid Transit Company, where the argment was that the 
:i 
$ /  rule of a m a r y  judgment infringes upon the t r i a l  by jury guar- 

anteed by the Constitutionj and that aaurt says! 

 he rule in question is sfmply one regulating and presar9b- 

fng proaedure, whereby the court may summarily determine whethep 
1 

omp not  a bona fide issue exfstzir between ma partlea to the ao- 
L 

t i o m  A determination by the' eou~t that suoh iesue is present!- 

ed requires the denia l  of an appl ioat ion  f o r  summary judgment 

and t r i a l  of the issue by jury at the elect ion of' either par- 

ty. On the other hand, !If the pleadings and aPf i d a a i t a  of 

p l a i n t i f f  disalose that no defenrre ex is t8  to the aause of ac- 

' /  tion, and a defendant, as  in the insCant oase, f a i l s  to oontro-i 
I 

I 

I t  
? 

! vert suoh evidence and establish by affidavit or proof that it , 
I i 

I 
I 

I 

$!has a r e a l  defense and rahould be permftted t o  defend,  the c o u r t /  
!! i I 

'/may determine that no i s a u a  t r i a b l e  by jury exis t s  between the 1 
7 1  i 

p a r t i e s  and grant  a summary judgment." (235 N. Y.; 202 Appel-  

l a t e  ~ivisSon*) 

There 13 reference also t o  two ~ g p e a l e d  oases, Fidelity & 

Depoait  00. v. UnSted States,  187 U. 3. 3155 the Peterson ease, 

253. V. 9. 300; and then, in the Appellate Division of New York, 

202 App. Div. 504, affirmed in 235 N. Ye 534, the aourt: aai8: 



"It is n o t  the  objeo t  o f  this r u l e  t o  deprive any one 

has a ~ i g h t  to a jury t r i a l  of an l a s u e  of fact, but to requirl 

a defendant, when it i s  claimed tha t  in faot he has no honeat 

defense and no bona fide.issue, to show that he has at l e a s t  

an arguable defense, that he has not merely taken &dvant;age of 

a tpfohniaal i ty  in the form of pleading f o s  the purpose of dela  

ing the  enioroement of an honest o la im t o  whlch %n fac t  he hers 

no colorable defense.  The c o ~ ~ r t  does no t  t r y  the issues but 

ascertains whether in f ac t  t h e r e  is an issue. * ++ + As we have 

already a t a t a d ,  the requirement that an issue of f a c t  in the 

actions enumerated in sec t ion  4.25 muat be t r i e d  by a jury, 

does no% deprive tho court  of Che power to ascertain whether 

there f a  in t r u t h  an isaue of faat t o  be t r i e d .  To say that 

a f a l s e  denia l ,  which defendants are unable to j ~ ~ s t i f y ,  must 

nevertheleas put the p l a i n t i f f  to his common-law proof beforts 

a jury,  . although the result would be a directed verdict in 

plaintiff's favor as  a matter of law, is t o  exalt Che shadow 
I 

I/ above the substanae." 
I! 

Mr. Clark. Of course thaC raises  the further thought 

11 
i i  in my h o s d  whether or not the rule  as drawn makes these 

2 

I /  
1 

11 

f a c t s  st issue clear* I 
I I 

I 
Mr. Dobie.  X t  does if you add the words you suggested. 

I /I 
i /  

IVlr* Clark. X f  i t  l a  made to appear ae a m ~ t t e r  of 
I] 

$1 -1 law in any swh deposit ion or adleidavit thaC there  is no 

I 



That, a s  I understood i t, was your suggestion. 

Mr. Cherry, !The substance of it might be a s  worded, 

but you might argue plausibly t h a t  there 2s a d e o i e l o n  on 

qugstiona of fact  undez. the afifdavf t, 



]Mre Olaz'kr They use $he bem born ifae, Pvbiob ii 

~ ~ p i ( ~ a  here, wouu bst a good thw. 

N n  S r n d ~ ~ b n a .  uae %he bmP 

ab~k*' We W e  RIB% U ~ % M  %he ct=@& $@SS, bWk I 

~ T Q  niit$em t i  t~om stxh*~%tatafx~r 

%ZW~PJBR~~ Z %kt& B b $  %S %kg IQP~ be~~tuaa 

slxks%a~tlal svf8ancss i e  a tcsm tbti i s  vrrg oomonly used i t :  

FetiltraX Jtwkrata t fo~~ ,  aaa fn factti, $kt i s  the langwgr 

Pibv3.t Wtroauos C h t  i s  a well-esbab&inrh& conoegt in i e 8 s ~ -  

s r l  oow?ts,----if %here f a  nubrr%a$ial evlilance it, gose t o  tha 

jury; l f  there i r r  mD i f  does nab 

Bbr. flherryr Xeu PJlMc it i s  sppratprlate here, too? 

hW. Po&$@. Both o f  tbess XTCkea p ~ e v i d e  enBrarrrrr 

o f  juQpi4ant, it woU4 be the o o w l t b  duty ar s laatter oi 

law t o  & b e a t  cc ~ s r d i o t  l f  all the i a o Q s  abm by papatre 

were fn eoiitanoe* 

w Boer nst %la$ 

 ant s%@@mPy judgslea% Bo put i l k i  ~ V ~ ~ ~ Q I S O I )  (~11 tha  qurssltfon s f  



tb*. 
Mr. D~b%sr t ier  asUd sh@w by af f i d a ~ i t  %ha% there l a  

an isrsua. of' f ao t *  

BBr* BeQga. Stzppeasr youboe  %en aaffi8avita o f  %tan 

re;putwbke paraen8 arcrt%lm ou% beratg for  j 

jj witnaecsss, Bwa o f  qu@rebbembXe 0hsrra~Da~, -61 o m  61 wwePb& n 
i; 

crfuaraaWr, JFBU do gat  knqtw whelDhB~ aredlBU or as%. f f I 
i; 
t 

;j were %he juQp ragd 3[ rraa %be tap srfg88W~Zig,m anit the $War 
' 

;! 
I] 

ii affi8aflb an8 I hrsrQ %bis %hen en the w i t a p r ~  at$#& Se~%iey 
:I 

I 

tat wfLat t b $  raf-d, I n$ll ray %Ma oaee i r  t ao  plain fcps an$ 
!I i 

; am te tlalftlc ~b43~8 1%~ W e a  %en sea mgn oP Mgh o b ~ a o l !  1: 
: I 

I s  ter; bre ma %beat Psllms on %&Q ~ t b r  side, o i  whws ; 
1 1  I 

haVs orWlral reosrda, an4 t h ~  other #el lor i s  very unoerta&* 
l I  I 

j i  

!I I weuld ~ h r g e  %he jwg on tbt Elasec 9~U14 1 abrge t b  j 
!; I 
i I 

11 la?. PL9bIa. rSQ* X w  ~ ~ o t  %he prebSgn, o i  oreai4 
j j I 
[I 
i i  bPJLI%r o2 %he w f b ~ m s  away rraa the durpr i 
;z d z 
I I  1 

I1 m, Ooaegss Ti; f c a m 0  *rg@ Zba, juFy Z ownnot ~ F J T  
! i  j 
" w e  oaae oft srtithvitacr. I I/ 5 I 

i f  
z Etbw* 1 

i j i 
il 

2 

;I 

11 
Mr. Padtge~ dkm qusa%ltcra M oretiilt2li-bj og the w f b  1 

I /i I 
rresssa ~uart ge t o  %ike j ~ r a  i [  I 

!i 
r i  
I; Q b ~ k c  #k @@a& mlatallg o f  U e r r  werr do ga t o  the ! 
11 
4 I 
I/ 

jury. Fhe, i f  gw8a hare bean go%tcm hmsl M w  Xcrrfc, Zbrr i $ 1  
i ! !I 1 
li it ax@ mw alas&& @@/4@---farIi$ mt aratr 80 %he Jury. A g16rdart j 
k; 

I !  i ' 

ii [I , may oases aMX& ge ber %kt -- Jw;~ - - -  leoiqavaa %,b a Q b e ~  partg B ~ Q I &  / 



by erf f i b v i t  %hat he h e  s real jury queetionr 

Bar. Donworth. Buppose you take the 40 per oenb t b p t  

and sa;ging %ha$ thfrr %a the way I alltsge, yaur Nonor, I wan 

a jury triax, 

Blir. O l s ~ k *  O i  couree , t t far EL matter of appeal i f  t h  

Bdf$~helL* X would l ike  t o  Brae rslsrae, olauecr, at tb 

osnetm~Ct t o  interPers w i t h  the right of trial by jw 

Nr. Utcshrsll* But i t  tbls p p ~ g ~  aanatl~tsd t~ presem 

%rial by 

IMr. SmBesba* Wa b ~ w  &he d~wtitututione 

Bdr. Bli%ehell. S ! ~ B  rme$ wor8;tng %bas New Xork 

Qsu"b d Appeals b e  ured,--%ha% he, r b U  W esntP%lla8--ar 

the loeerder bar pmmenbd, 

wa%&an of l a d ,  gena$ae quesB-ioo a l  dar~ti enhwe38. Z W 

%he ~ ~ o P ~ @ @  hake t b  %a@&* 

Mr* fffi~kdmbm* ~ou%d i t RB~, be g00tP t o  put in e u b  

eBanClsl3.p WQ 

M%%olnQXZ* P ~'tsoawept4 that, i& be referred te 
-, . 

&/-P(* -=- 

g ~ s r l ~  let M a  Sake a h %  iieoiraien.Sii~ l eb  higo pwarr if, 



raatntiswa the Lev~n%h UenWent. 

I@. Donwortha Repeat tibe langwge af  o w  ainufea* 

Bllr. Dabtee Trfsll by jury guarrantsed by %the, ?%h Anaenhen*. 

Ilks an spslog~r Per fear we dXB sepacafihi~ nromg. XP we eeb i t  

out in beme o f  the Rew Perk OQW%?S dsoirietn %ha$ i r  earn-' 

Bhlng male It i r r  net an cr;pe&egg* 

ma Wiokerehast* An ~xplanatlsne 
I 

I 

T 

We Dclbir* X ~ B .  
1 

gar. YOicker~ilherm+ X ria% by sseumfng we alx a a e s  qn 

$ h P a , B h t  the matter i a  re ferneb to the it6aor&@r t a  haw @om- 
I 
i 

%hi= PQP isubaesrion at, Wcs next ~eetihg ~ Q ~ ~ P T O I Y ,  Mr.CSark7: 
1 

B(r. Qfarllrr f w t 1 1  aom baok t o  thts afarcuslaian with Mr(, 

8unBerlrlaB;X wadere8 jueZ a I l C t l e r  2 know wbe he hale in i 

sfnil w i t &  Rule dS,b~% X wontier if tlslrrar g3gy rut% baa sogllsthinep 

a l f  ttle oonfuslng, and i f  re only ha(l Rae 'W Che on3y di# f /s~ .  

snae X crsn eree %a %Us, that  the party rrba niahee ho rtslg ed 
1 
1 

attrrilrssltma and depasiCloa~ will P i l e  an sf2Wbm%t, praa%lea& 
I 
t 



f Bo nut objctot t o  i t  myecli bu% tr x a 1i;liBtldt btfribi(a %e 

make the thing Cao oolrtplioatted, unlike Bfrw Yosk sad the 

whlah Qotaera along new af  t r r  you have gew depcalribie&a all 

pureue a regular te~hnioal carurre, a t a r t i ~  wlth affibvl%s 

There i s  a regular prooeaursr tha% you s h r b  an8 dontilnug 

cat  which yau p m  

page t o  g s t  frora %be begfnniw, and X %hi& %ha% it i r  a 

wfi~l ly  Uff @3?@&t s l taa t i9a .  Ona, aornet~ slam 8 8  BR after-  

%h,hougkL, having aweady guttea jour  dcrgaerifionr fer otbw 

very beginniw aatZ awqr al431g1 f da not eee how geu olaa 

make $&a but I woqL4 L B B ~  glaa ta  da i t  i f  i t could ba, &sar, 

m y b ~  % b y  aannot he put tx+,tsgas$ke~, bus f approwr putt%= 

3 ~0~16i l ike  t o  ge% &I&%& X ell %hiak i t  over an8 sea 



Bkr. YitohsrXX* Xa that a Hlat'kerfartbe Ratooraerl 

Debfee I m~m thst be refemed t o  the two 

Re @e%Pders * 

Mr* M l t ~ h r P X b  I% w i l L  be un&sreteo8, withouf obJea- 

ti@ns t ; o r s e s l f $ h ~ y c s ~ p r @ p e ~ l g l o o a d e n a e , t b ~  %wee Xs 

%hare eqytunp, iwther 433% a X I  r~f dnagBIent cia 

Deg~eZ6.leraa as& 

~ t i o ~  ajbbou% t~~ 

f U F % ~ ~ P ~  ahu;% 0 2 e a ~ 3 ~ g  it up 'bg the inarertion o f  th fs  w@r4i%1 

aaPaissles w I G b ~ t  pt?sja4%oe, 03" sasa$hf hing of tUIt; lnindO 

lib?. l4Ztrrbell* We a@%ad there $ha% J 

be ~eM@re& %n the aaes o f  the 8cpiea&sat n%%h~u% mbixq$ 

lag JuiQpq~xt appx-'ep~&ate 9to the mfawll~f @f the 



Ellre Lof t in .  I w i l l  a sk  IPr. Sunderland if there is any 

jurisdictfon where this kind of procedure app l i e s  to all 

B i n d s  OF ac t i sna ,  

;~lr. Sunderland. There is not. 

Mr. Clark. Not in t h i a  co~mt ry .  I think some of the 

&'it %ah colonies  IIRV~. 

MP, Sunderland. They have qu i t e  a tendency i n m g l a n d  

to enlarge. %gland has been enlarging3 they have got 

almost everything in, but not y e t .  

Mr. K i t o h e l l .  What do they except? 

Mr, Sunderland. They except malioious prosecution, 

s l ander ,  l i b e l ,  and fraud.  I do not know why. 

Mr. Wickeraham. Under Summary Rule 115, New York Rules 

of Civil Practice, when an anewer i s  served in an ac t ion  t o  

reoover a debt or l iquSdated  demand a~ising on a aontraot, 

express or implied, in fact or in law, sealed or not sealed, 

or to recover a debt or liquidated demand arising on er judgment 

f o r  a s t a t e d  sum, or on a statute where the sum sought t o  be 

~ e o o v e r e d  is a sum of money other than a penalty; or d o  re- 

cover an unliquidated debt or demand for a aum o f  money arising 

on a aontraat, expreas or implfled, in faot o r  in law, sea led  

or not sealed, other than f o r  breclah of pramiaa to marry; or to 

recover poseession of spea i f i c  o h a t t a l  or ohateels wfth o r  with 

~ u t  a claim f o r  h i re  thereof or f o r  ek+yag@& for the taking and 

letention thereof ,  or to enforae or forealoae a xien or 



aortgagge, or for ~pgpectifia performaacle oS" a con%rcaot i a  
t h e  

writing for  sale or pwobaa  09 p s q e r t ~ ,  SnoTuBfn& plu& 

incf d e n t a l  
~ltsraa%tw rslPstf a@ the @stla, aaay require, 

an4 'LaeCly, fa r  an soaotmtiirrg aria%= 0x8 s written oontiraot, 

sealea P)P mt ~ e a f e d ~  

IkW. a%~a~ke 'Phen ysu kav8 %he sther N e t  where the 

&~fea&a~* moes 

W. Wiolrereha~. 2 b L  i o l  in %ha, earn m e .  Sn tbt 

olaets o f  oaerear, %he ei&%h oa$egePg, %ha provlpll~n 1s f ~ s  

ern appli~ati~n $0 dirmf~ls, or %he aaswes m y  be, e$ricken 

ngon a i f i d b ~ f t  o f  ths pa*p 

Mr. @%rW Ye a,  bu% there i e  aao*bl? prevLerioat &%e, 

112, 1 provtdfzg that  the d e f @ n b ~ t  r n ~  slasw kr af- 

fl&ergit ser8aPn case#, er%a$t&s af  liatationbl, e%dk;\lat@ ef 

fraud# Cftht $@I i n  %he, o % b r  FU~B) .  

82a~k~r. a@; 14 T a  ZC m~1'have bseame~&s&~ 

when I siplpr it  in lR54: wltMn lg0 &;far a l h ~  semlas of %he 

~cagUint, the d e i e n ~ % t  mar s e m  aeaatlten Xor Jud@ws% 

dilr~&gs%n& the o o w e r l a t ,  t6%10w&ng the csurse sf s t ~ B f g n  

etatea %hers, a@mpXwin% on affiaavlB er%a%&&g faearat# t o  stLaw 

( I) tb2, M e  oouant inera no Jurieaiatlsa a f  thta garrsaa aof 

defendma%, ( 8 )  that the crow% has m jariadl#ti@s O V ~ S  

subjrof of  the sot, (9) %ha% thd p2erintiffi ha8 ~ W I  legah 



14 
c~pacity to sue, and (4) that there is another action pending 

between the same par t i e s  f o r  the same oause." 
I 

I 

I Wi~kersham. That has always beon t h e  law in New 
I 

I Ys~ke 
t 
t 
I Mr. Clark.  Not th i s  came in by rule under the Civi l  I I 

Pract ice  ~ o t .  

Nlr. Wiokersham. It might be the previoue praotioe,  

You can always pass judgment fop ana of those thfngs. I 

Mr. WXokarsham, HaB 

1 .  

t MY, Clark. Those f o u r  f have read aere the  o r ig2na l  
i 
I 
1 ones; but in l 9 Z l  they drew up these: 
1 

I I 

i 
I " 5  That there is an existing f inal  judgment pending i 

1 
I 

in a c m s t  of competent j u r i s d i o t f o n  de t emin ing  the eame 
I 

a ;I cause of aotion between the partiea; 
:i 
I " 6 .  That the  aause of aotion d i d  not acorus within 
F 

i 
/I the  time limited by l a w  fro the oommencement of an aotion 
XI 
'1 thereon; 
j/ 

! 1 "7. That; the claim or demand s e t  f o r t h  in the complaint;  
i 

: has been released: i 1 i 

i i  
I* 

I j 
"8, That  the oontraot on. whioh the aation is f owlded is j un- 

I j 1 
ii enforoeable  under the provislona of the atatute of fraudst 
: I  i 
I t  i 
!i " 9 .  That the oause o f  aotion did not aaorue against I 
/ /  1 

2 I I . ;I the  def ondant because of hicr infanay or other disability. 
[ I  

1 1 

1 I 
I; MrQ illickernham. Those a re  things that  at  crommon l a w  

t 

I 
I 



may be ra i sed  in me plea and mag be raised by answer. The 

grunedure i s  made something by l a w ,  and oould be raised by 

a f f ldav~ i ; .  

Mr. Sunderland, I have inaorporated that in a separate 

rule authorizf  ng mokion by the defend ant supported by af f idav- 

i t ,  inoorporated that whole praatice i n t o  the aummary judgment 

rule so that e i t h e r  p l a i n t i f f  o r  defendant can ask f o r  swmarg 

judgment . 
Ivlr. L o f t i n .  The question Z have in mind is, without 

knowin: very much about this eummry judgment procedure, 

whether we are going t o o  f a r ,  whether there i a  aome reason 

why i t  should be limited t o  oes t a in  classes of aatfons. 

Mr. Wickersham. I think it was beoause the bar was 

not famil iar  with it; and in order  t o  g e t  it over with the  

bar we gathered a limited number, and have been g~;raduaLlg 

extending, adding t o  5t. You have in that pamphlet I handed ; 

Sunday, toward the  end there, the number of eases that have 

been brought under this and the disposl i t ion of $hem, a very 

interesting statement. 

Mr. Sunderlend. I have a statement here in the report 01 

the Commission, January 25, 1954. They say Che t o t a l  number 

of summary-judgment, motions f o r  the 9-gear per106 October 1, 

1921, to January 1, 1931, was probably 5,600,or 15.4 per aenf; 

of Che probabla total number o f  oont rac t  caeroa on the trial 



calendar; t h a t  of theae 5#600 motions, over 700 ware with- 

drawn or marked o f f  the oa lendar ,  indloating that a sat i s fac -  1 
I 

tory adjustment had been reached or was despaired of. Of 
! 

the b1900 rnotiona remaining, an average of 57 pes cent, or 2,8b0, 
I 
i 

were granted, and af ter  appeals had been exhausted the ultimatg 
i 

number g~aneed was  educed to 2r77J+; R t o t a l  elimination throujTh 

summary-judgnent p~ooedure of approximately 3#474 oases. 

MF. Dodge, Do you think it i s  important to havs these 

actions in L o ~ t ?  

Mr. Sunderland. 02 aoume that raises  a question wheths 

you could, by tak ing  t h a t  th ing  in two bites ,  first have an 

interloc~tory judgment that deals with l i a b i l i t y ,  and then 

another baered on a v e r d i o t  of a jury to deternine the amount. 

If you limit i t  t o  l i q u i d a t e d  pla ims,  then  you do not bother 

with a j w y  at a l l ;  you s e t t l e  the whole th ing a t  once. If 

you oover the  txnliguidated olaims, then your judgment nust be 

interlooutory, settle liab2lity, and then v e r d l c t ,  and then 

final judgment. 

MT. hdltahellr In New York the law does include unliqui- 

dated aontractse 

Mr. Sunderland. Yes$ and England began with Liquidated 

value, and they f i n a l l y  enlarged i t ;  to bring in a l l  the  o thers  

New York began w l t h  liquidated value, and they enlarged it to 

bring i n a l l  the others. Miohiganharr l iquidated value. 

I l l i n o i s  has 1% quidtrted yalue . 
,is 

-5 r 
X A' 
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j f  

j /  MY, MVIet~lhebZ~ PdIaasai:huset%~t has* 
j j  

Ms. Iremenn. S n u n l i q u l d a t e d  damagecases the judgment 
ii 

j/ for the p l a i n t i f f  provfdes f o r  the +'jury to f i x  damages. 
;{ 
jj 
I 

!! Mr, Sunde~band* . 'Yes. The rule i s  that it a h a l l  be . 
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1 43 -1 1. 

l7 

&stena%ne& by the oourt, by the ntaeMr or by %he aourt, 

wi%he~t a Jury, ~r ~ J T  %he OOWC w l f i h  o JUTJT, ar% slpall bet 
pratoctfng 

appropriate * Itl o t b r  +or&s, % b y  aPs %he 

r ight  o f  Jupy %~t;rial on t;he theory %he, m~ant of 8amg$e 

i s  paseeti on by the Jw1+ 

z 

lulr. Lalaanna In mng. wee@ W M F ~  ~ 0 %  ham s right %@ / i 
Oako in%o conari8sm0ion in a s s a ~ l a i r y ~  the damgear UB&~]P BBBW 1 
B ta%ut;e tihe plalnClZi ra negXigslroer Qr the dslsn8slnt' e neglq  

! 
genets, bbs aeaua~ptfon of risk aar be taken 2nto oanai&erca.ts%dn I 

in 4 ~ t m i n t e ~  rectovery anQ not ba;r hi@. 
1 

thtier auah sr i 
$ I 

atatate,  o$ aourae, ae goupolliltout, gaubw B B ~ W ( L  
r 

I 

I 

aouble-M~relled result, an8 your juryrro%f,a ham %o oonarideq 
1 

I 

the faete  t o  4 1 0 ~ ~  exfentl bud ~ n l y  f o r  pw"posea o f  braage@. 

!@. BunBa;rlanB* Xes, an8 1% voafa sffeat bhrt raags 

I 

ssao tkm i s  no prfdr iarruer af fa@% but there f s  w arhowiftg / 
t 

8athemtrr. f.h ~&mwk@, er %r%rQ try refrr~e, by the @ow% 

4 1 
i' on the aaf xn ~ o ~ $ r @ v @ ~ a k s  ,mwrW@Xe~s en $be gursstlon o l  i / j j 
!I I 
11 i 





:! i 
4 %  

il 
Mr. BwaderlcmB. YQU WORBUX~L g e t  r i d  o f  all %he iae%e; 1 

i 
$ 1  I 

and try lf,1~$bi30Cy. 
I 

I 

! I  $ 
I I; :I 

: 11 W. W % c ~ k e r a b ~ ' ~  %4er tkfa rmls they are t ry ing  t o  (9nj 
1 I 

Pau have nabhiag bo B P ~  non but %he qucsskion ~f 

t' 

ii I; oughO %@ have s jury on tkat, l e  I f  not aonei&ers& &a eelas-/ 
i 

ii ri thlw whieh he haa cr rig&% 80 and apl inrmetkhtcr t ~ h l  o m  be/ 
I !  I 

I 5  1 

li I 

/i 
I War. Wlokerrbm* With the EIelrernth A ~ ~ n t b s n t  etaring 1 

I 
us in the tam%, an& the esb o f  ElongX+ers%r au%lpo~laiag tho 

1 would bs a good thing t o  presens tr%al by Jurr aa t o  
IT 



1 

I, I 
!i 
I Loftin. From the trtucYy you have nraile, o f  th% 

i 
I queetlon, clo you think it would be well to extend i t  t o  
1k 

I 

I: torts? 
I 
I 

i 
11 
i ! 

Mr. SunBerlsnB. Yes, X Bo , axid X d&&$ say wve hays I 
i 
I 

tried this out on& tgpfcal oo %tee, the, Northern ~istr3.d 
i 

r f  

a i  Ohio, am% they rhowe8 2 % ~  more eqprehenef on aver the I! 

$ deposition 
i, 
;j proaedurcs %ha& they ever &id over eummrfr 

the awPmary Ju-~ntlr They v i r ~ e d  w i t h  alarm eontea of Che I/ [I 

! t h l n g e  here, gone over. I 
! j 1 

I 
I 

!I W. Wlokersha* And %kt we p ~ i n t  t o  w i t h  p r m .  I 
!I 

I 
1 

It appeal# to the XikA-~-W(awyers 1 

s ~ t i ~ r  Tbe other c r o ~ i t t n t ,  hsd i t  l i a t i t ~ 3  to qerteiri 
!I 

I 
I! 

jj olaeetercr o i  aotfon. 
i I/ 

i 
1 Mr. Lemma X thflstr you shoula dicaaaoiats tluoamary 
11 I/ juagr~ent irsnn but nat.lirJc therat togethar anr 

That lnight aausle the opponsxrte 
( . 

// o f  one t o  be antagoaisltio t o  the ,  o & b r ,  
II 



UP #eL. ant ia 

and %he aaawt inqufrera i n t o  %he reams% m8e t o  seer whether ! 

Seu a n  pmv%B~d f 1 
I 

plaahtneq fer  8 e a a X  on Bkm gaourn8 4ihf %hePe %a scsm imrdue 1 
I 

l e t% sna yeu scan ralraXu& all o%he1pe 8nd 889, we wWlll 

t h e ,  mare 80iwn f o r  trlaP an %ha% parbieular isreue* T b  
I 1 

I 
EngJfsk rule, ae srpplfra %n sutnmav j *a%, tihe e a ~ t  m y  1 

i 
t 

not granC it, maktse on oraer far &lrea%fon o f  trial an4 I I 

liafts the ;tssues %o alX~or for aab&fesion only on thaaet 
I 
4 
t 
I 

i s  ~ u e a  Ibt ace ttub~%antial. Xa %ha% oovered by yoW 1 
I 

~ S ~ ?  I We BunBet.lanB. iC i s  not, bts~au~re the pleaalqgr 
I 

are nf% %la when pleaintflf makra hi8 agpllcation far  p l ~ p ~ p a r y  I 
,.-< I 

$&!lga~n%, Flna theb Ciefmnhat~ e p~eadinga are not fa, ag that / 

i% aeuld ba for glalntilif an8 8efctntbnt te settle, althOugk 

s r t f P l  there might be a oaee wkefcr a trial would bs naoB 

That does not wait mitt1 %he pl@a&%-e a m  al l  %n hema 

&ire ~ ~ o h e ~ b  ~iygpsset tihe caw* i s  r ~ ~ t t i n g  12l w oa~at 1 I 
without any anewer Oo say whetibr %hero are eubtrtantPsrZ I 

I 
iesuers of f a a t  requlrisg Wial, he met rl%h@~% annaer Be- 

I 

oiae whe%her tihere a m ,  w eugprPae t i e  ~lhowgng amas was n 
I 
I 

shaia one, ought he %o bs allowedl t o  throw the shn iesues 
I 
! 
1 



subetazltial lhteusre that we, disoloee&? I Just aak Ohat 

F er f e@m%Sea* 

me rlr.emm* B&e at3 wouX4 Q@T@F th%, hilsdl for 

Ivrr. Q1wke 'Ehs m e  proti4ats fsr part&% auPvncarjr 

j ~d$pie~It# 

Mr. Mitchell* %kt 1s n@B w k t  X aa WWlng sQa 
1 

I 
I 

have i 

Mr.  Q m k i  We, %a &a back t o  the @%Wr rtllr on i 
I < 

iarraultztialn BP IIIIIU~UBLB~ 

nraQter %o Won $be, whola thing oul @era nhetrhrr bbrrr am 1 
I 

I f 
I ri l l  ka reaSty fie, R siiap3g dew &lns sltrblsn and leti 1 1 



1 

i 
I ]""17 $ 

4 3.. I 

1 .  
i 

89 I 
1 

Mr, SunaerlanQ. Tk~ra eheald be a general protrfeio~ ! 

I 

ctxpgpe&l%%ting the case a8 m y  bo proper. Leave i t  t o  him Dsj 

a m  whaP tihe sl%ua$%iion i e *  1 
1 

Blr* Olnegq Were 161 tho e i t u a t l a .  fsls rerJarct a= 1 
I aaohlatsry f w  iorrPulati~ %the iesuas outrsfae o f  the ]aleat&- 
I 

ingrr, that i s l ,  the outtin& tiom af Chs, iarcauarsl laaike, la2 ,Sr 1 
\ 

pleadinp;a, ~4intpXy becauere we, d18 not hsre Sn aaxr erstarYti 

the maohlner~ t o  do i t  or the a e m s  bj rhloh i t aould be 1 
I d~tosr BOW, ~ Q U  ham la prsoesdlrg e l  tba\.t ohamcri&W 
I 

nhfoh goea bsf ore a judge, he e i t b r  praotically t o  p e d  

Zora the funoti~a whish %be Maetc~r waul& perfama fn Eq$Ua4t 

'bu% X om Bee no rsaslon un8er them oi~amatantwa w h y  we 
1 1 

I 
aam@% take a8vanbage af %he em&mt.lrra w b f o h  he hraa t e  1 
=be t o  1L.lt the lasuets t o  bs dram t o  Wloae on nhioh b 1 

I fin& b aannot, or by rass en o f  whloh her PSnSs hr aae.4; I 
renaarP a eursrt3klry j I I 

ItW* Bd;it~bellr ThaQ i s  ply p&nt Q X B G ~ Z ~ +  

Mr. 6Jt\nB@~U&%r But if %hey P;tnd the BLeZashnd hart!# 

as% pseeentea the cam. 

&. Mlfohell~ ThaPI doe@ not say B i f f @ r e ~ o ~ +  1 

Ite ha$ a proper assre on affidwyite 

Mr. lXa~r~rtkb~ Wu& &$a roa &a)t lQr imp~rtssf en %a I 
i 



I 
/ I  

id Bibdr. Clark. !Phials my un8ere'tranding o f  w h a t  you did. i 
I 

i 
i 

; I: Hy un8era~tanttfng i s  that you wanted t b e  rule herat %a until  j 
/ I  
:/ %he nex$ proei an8 C h a t  you B i B  aoPl want i t  t o  go begad  i 
:i 

when %be pcbrtles rere apse& 

m. c]&em"g* We did net deal&@ a= it* i i 
t 

me ar%B+ I was wandering whetbar thla &isouaeion/ 

reawtea h a k  to tbh 
I 
i 
! 

guerer prbbaBZ2 you dfd r z ~ C  d@oide St. 

%ha quirstX~n whether or net he stannot %ke advantage ( p i  tb 1 
I 

sunamary j e ~ t  groobd- whme the aamawy &tQpaent fr I I 

i e  %mp~-nti land we o - t i  t o  t e e  attvsllrtssge o i  I 

IRmr~rtrh~ It m l g h ' t  be t i e d  up Prith Rule S8r 
i 
I 

QWg. T b t  riX1 take a ~ e  o f  tho questtan of jury 

tr%a% wbpe Bbo arole lesrrta f a  as91mti @i &mg~e, tmXlqultlfb\.te 

flawgee, %he say iraana l e f t ,  ~lrzeh as fm i n J ~ i e r r  

W. %%dftchellc fn aqr oaae where, %here me several 

1 1 
I 

i t s e w e  atteraptea t c t  be raPared, ii the9 lo- a, to be 
I 
I 

El 
'I the oaur.t, although he her& t o  a s ~ y  $he irtot%q&$ souLiJ1. ratnb~  I ! 
/I judgment on 

1 1  
j i  Che am grmmd M w U &  bad $0 ibny fib !\ t 



There %a a provtslen here, a f f  ectting %ha&. 
r 

li 
,I laad, did yea extefta &hat probetdu~e bo a l l  oauclea o f  aotionll 

$ 
I 

i 

!I W. gladerland. Wo, only the l%quidatsd* I 

li i 
: I  

Mr. lbef,ftin+ BS9fd you have ang rcsaeon at %hat% t h e  leer 
;I I 

Jreu h s ~  gat mast o f  the oasea that praotioally oan be b~and~&d 
1: ! 

r ware 
I 
$ 

i; 
I 

haye gmer t e r  give auoh 8irectiana as tc8 d l i a w ~  a0t i81~~ 11 
Ji  

;i T b f  @ I; ;I 'kse gives an ipirso%fensa l h r B  i e  tihe atwtitudr 
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%ih1Q %% %i g&Llqg oa CQ %he jrnrg aarlrndsr* 

prodde i% uwrr %ha% mX&. 

work wlith %hat, orr2lainl;lr. 

84% Lamme I aeva %h,% the $%ref laltcblmar0ioe M 

adapt@&* 

Bdt". XloiQp f arc~ona 18. 

YPbabXL* A l l  i n  3tFaft~x" raay aye* 

UMlRmXo). 

Mr. CIZsrrk* Z@U s$ll no%e I have left %it %he parre* 

thsare ( R l e  "PO) aWa% the j w * ~ f  l e e  broauer f w ~ n t  you t o  

~ B S B S ~ ~ P  %bat i g  net a nsoesrrrlty* On the oCher 

b s 4 ,  the Juxy f e e  l a  hdtpflxl CO ram5 &ere ease#! t o  %ha 

B~%P%* TkC f r ~  Oba eggerfeace in Naw Xork bemuse that %a 

whst ths;p &%a %R .pre%trpePitan Bew %3~k, p r e d e 8  that when 

%hey olafJPe& jwr they pa& jw gees 

Mgr, l4W&aZ1* 1 %U& im%ebSd OP aa;plrrg, jtory fee  &i 

$XQ, WQ @ugh% t o  sag jury fee i i x e B  ipy %awe 

Ed9. aPwk* 2hs presc~% Jjury f e ~  is #8@ in k8csml 

00azBp%1) t h a t  &s stareeraetl &brrr b h ~  Jw a@&eplgar gar 

I 
I w;" PoB$e+ tMx k% asn& XrQ %&rug f t . 
i 
% 



& ~ r *  U%~heTl* f t i r s  past  oZ C b f  r rrvenur. !But 

QP~UXB be .made 'brmulae both parttea mag go a d  olafa it $a j 

Olha otke* $ellen' Bqppw8i tlna% W r  %War ryretrsl one f\61;116 

&I his ~laiLP BS JuF~. frr#ab &a& %WE). ~ I t m m  It* 2W 

abhor f@lPow r~uLtg. 1e~a  klr% rig&$ em~pti grt,t oerlirpeal ts thet 

&&@errtiaa of flh s @ w t *  f ~ a ~ i i r s $  ndtte 2. nnfa i t  %a 

dr eaeQ m4e~l%ra&11 ke itme%% pPeoAaioa Oer &#&a nsw penalq 

1 

I I W* @laeye @&&be w S . U m w  i f  ari%eP W%I! The 
I! 

* wmn% ha ;Cilea tib @lab  f o ~  jjury i p l  eaen on %he jur;p 
Ij 
i I  



pamp%tted t o  wi%l%&%%v Eram that witbQut frhe OOBBBB~ ~f Cbe 

o t b r  sl&@ or tffthaut igpfri~tlr 

MSfohelX. Her The oths)~  rnan wauJ4 rely on hte 

requsat aarl8 'them l a  aa nee8 a f  dupliaa%intS '&a%* 

Mr. BXarlar 2M.s i s  a queetlon of  tie$afZ tbFIt oan be 

BeaZa~la ef%h~h.r war Bu* ar.Efel~ a l l  if you waaO Bo e;rt Qaars 

aal*ed, pphy w*? 

me U % t ~ b P 1 .  

MP* X~B@Q. EX&OMJU 

Idr. Qlttrlr. !&at, 8 9 ~ t  pe;C~)%. Xau srdl tar firslt  net(^ 

%hex%@ f ratti T rro% putting in a grsvisrboa isrP claim 

after sgponen%k ha8 wit bss oXa$m 

De@w Both psrrtiesl oo~&d mke %he olrais if 

ea@h one woa%s i P  ant% wot ~*r)%y on the otihar olalnlqg. 

Mr, ljemm* Eaah one put up the rno~ey? 

rasnt , W4i i a  ~ U F J T  errem rthar party rwm$v1331?6 the v(rrBic6 19 



! 
NT. BZtteyr I BBQV~ we Xlaave out any grevleisne I 

I 



prasrtloo. I toouZ4 ds awtking we oouk&. 

I&. Mi%ahell. Ixr a $5,000 law suit %he 810 Pss a~tesl 

not sake mah 8if l s ~ e ~ a e r  

Bar* Qbrrgq f t  i e  largely %he smhlller ocrass. 

Bdi%cahstll* f O  i s  mewaand ~soende8 that we 

~trik-e out r@rspeat%mg papfag jurg I@@. All in tavw rssg 

I!&% f l l a ~ k *  Down t o  tbs ncax8 a&tornstive about th 
I 

excsep$ion o i  wt~iaer, if yau w i l l  1F"~ad the dlrobana parag~apk ) 
, ; 

Pike, t o  tie &ha$* re ape t k ~ o  poss%h,bflitier: PlrrrB,; 
* $ 

: -  
pc~u oan L e a ~  ~ ~ t i  both pssotis@s an& P ~lappqee that i s  th i 

I 

Bare uartaa3 mZe. 2% i e  not r o  rgeofEis& But  you w$lX  ham i 

I 

p n  c~aur -Oak@ taf ow of" iihaa~ e e o q ~ a  and tWxb al$amf;$yc 
I I 

3 
I 

I 
5 



\ma% 9: wanted $0 reach bg t h l a  alternative was tha* 3.n 

cases where e i t h e r  par ty  denios  t h a t  -there is any equttable 

ground st all, I think at that  time both parties, or if not 

both partfes  the party that denies t h e  exiatenoa of equitable 

grounds ,  ought to be requised to claim his ju~y. In the 

Jackson v. Strong aaae, what happened was that t h e  defendant 

denied that t h i s  was an s q ~ l i t a b l e  contract, and the court held 

he wae, right on tha t ,  but a t i l l  there was damages, and it 

was held in e f f e a t  that he had'not waived his  jury. The 

only practical thing was that ha had not  waived h i a  jury. 

Mr. Dodge. Do they have to claim e jury in New York 

when i t  i a  urratved? 

libdr. Mltohell. "1n cases where the existence of ~ o u n d s  

of equitable oognizenoe is deniedw -- I do not  know what that 

Means a 

MF, Clarke In the N e w  York oase them waa an actt;fon 

t h a t  would have been a partnership contract ,  but the d e f  endank 

denied $hat 9% was a partnerahtp,  

Mr. Dodge. I a  1% the  law of New York that you must 

claim a jury? Do you not have t o  waive it affirmatively? 

&, Clark, There weroe aeveral provfslona iln MewYo~lk 

to waive i t  by m i t t e n  stipulation, and so forth, but also 

by going t o  trial. ,  but in thie oase they went to trial be- 

fore a referee,  

Dodge. I think Che rule as framed, and under 



78 

that bra~ko*, waul& Be oonetrusa ss w ~ i v e r  o f  jury, laa 

I as en%ft3ler8 t o  Xw QOBW ?In I do not olaia : 
2 

mot a rev$% $33 equfdrj i% Pa olg aptten w t  l ~ w ,  and the 

this a e ~ ~ a  laz%U3k@ds in tbt i i ~ p l t  braokert i.t 14 hara t@ 
' 

extea&, 21oBge ~UBIW i n  %k@ caaa T ham pus I o 
1 

sat te &ape s ~ u x * ~ f  6rf&I; *bd~* T am w i ~ l -  t~ reat 033 t% 

being ss arxtaqu~y aaa ~ u l t  P going %a a Jwy~ j 
! i 

I! 1 

! ; 1 
!1 likr* #larke I Qs no% think goa arheU& sither* Yea 
ii : 1 I I 

// sue* to k~aw w k *  g c s ~  were rtsr ataea& a a  rent I] 
W h a ;  j -1 

; I  



ha go t  t o  that stago he went t o  see w h a t  he @auld Bo t c  get 

out a f  the he,Jee 

adr, HPolrerahsar. I@ caust Iwm raie~d Cke objes%%crrs 

QM %~fEd.+ 

where the asurt aays he $.B not entitlea t o  i B  i s  e* 

hela, annf the juQgs wsn% on an8 asaeseata b b  b ~ g ~ s r  f 

ettppoere %he thfendaxtt' a olsrfrP was ti&% W mfite~$ it wa. 

held bs, br an ordtnarlp ooaQsa~t aattgn JuBge had no 

power 4io salereas Wmgers, Wt he rsluat  TI ekJsc%e&. 

tbr reacbrd. I will not darn~r he oouM oblara* &a -4% kiM 

9f a % ~ b X r  

put i t on tbat grew&# fr the ~ D U r t r  hdLd araiek h saf raed 

~bjesbfen bi6re ha, wen% %s tsiaX with ~ ~ ~ b r e e  ~BQBWI 

he wala e n t l U e 8  t o  $ m y  trial, X waul4 earJ B h B  wlar war 



-- > 

Dnr, #i&ershan* Wd they 8iaGumt %he quee*ilon slf 

1Pr. GZarfr. m, gR&Iti, 5% @aLltr@ly en % e m  o f  law a b  

W .  Bl~rk. The decirfon was mag, f %Mak. 

Mr. dlallgc S %Malt tikwre $44 r ~6 fa it. If tJu, 



WIP. D@&QI 5 % ~  queeticm o f  amn&@@aB raight oreah 

jury i~sxxe the ilrsO tim, Tar th nt W - tanawar* 

I@. O h ~ k .  P &a ne% PtUsk it ekwld bemuse be$k 

pa~tier b 8 w  whrrS ths a w e  irs befern. WM nWqL4 thj 

 TI t%w t o  aeciae whart the sslawrr ~rtans, r;md Wsa Cheoq~ 

1Ylr. &&BehslX* L1appese in @y agsweP f put imr 

aemBsr &kaSs? 

m. O&~kr I wqr @emuact he haa any tfme up un%ll tbx 

10 & ~ r s  ebftgrs f i l l r r g  Blast anam* 



t l f f t r s  plea in suoh a way oe t o  give defenba% a right t o  

01~1~1 Jur;p? 
:; I 
I ,  I 

'I UP* (Ilarls. That 8aia9, hapgs* when yeu have aa .atn$irs( 

aatian st b w ,  fey the, Z % F I ( ~  Bise  giving U ; h e  BLeferndant a 

' i  our prcsslen%i pre~cbdr~"~ we Gee, (amnd~~@n%gf i rw @lain Pqx+ . 
I t 

i 

aaraault ax14 battctrr te  a olaS,a far e p e ~ i f i o  gew&mwaas, W !  i ' j 
vase, vcsrtas. I $  'T da a@% believe anybeaft af l l  erat~l that %here/ 

I: i 

t 

@* GXark. Ne, Ssrseiraxser %here you have $0 have an 
I 

f 
I 
1 

I ! 
motion or o i  i t a  o m  i n i ~ a t f v s  ahall ilnQ that the issusa 1 // 

4 I 





U ~ h a a r e  clsowrtahhtnces %bat he, go baok and start s new suit, 

~ e r B  X qaertton whethar  the^ oourt wouZ8 rerally have pmsr 

I 
that rqulttabJI+s self e f  omnet ba granteta, the oolist @nt@~ 

I 

3 
: 

Mr. alaarlr* T b t  kill the m i l e  usruftllg. 1 

! 
i 

Dbr. Zbbtle. tfn&er thah thary, 
i 
I 
$ 
f 
1 

We t3larke The~e srrs tim eftmt%ena. If a pSainBi-fl! 

I 
1 

a ~ t F @ x ~ ,  On %her o%br hand, S f  it, Qetrelopr -6 hQ / 
1 
2 

hati 8o;La be aema one else tPhen ke atae W~QP%&UN~; 
i 



case situation, that  i s ,  the p l a i n t i f f  knew, but they held 

he waived it by going to t r i a l .  

Mr, Dobie. '%by do you n o t  fnolude the seaond bracket 

here, the f a l l u r e  of g ~ o u n d 8  of equitable cognizance? 1 t;fiink 

it would make some people f e e l  eaeisr.  

Mr. Clark, That % a r i g h t ; .  1 think tha t  i e r  a good 

reason fcr doing P t .  The, only hesitat;ion I have i s  t ha t  I 

do not  l i k e  to extend jury t r i a l  very muah. 

Dobie* Cut out failure of ground8 of equit- 

able oognimance? 

1 4 ~ .  Dodge. Exoept the word8 -- on f a i l u r e  of equitable ' 
I 

cognlzwnce I ! 
i 

Mr. 2Vfakersh~me The first small b~acket, and take out / 
i 
I all the  second brnaket down t o  and including "equitable oogniz t  

ante"? ! 

MP* ah>ob$le "OD fa i lure  of grounds of equitable cognizan 

-- those words go out*  Then a pa r ty  could demand j w y  t r i a l  

by making olaim a s  herein provided. 

Wlr. Clark* Bow about inser t ing th ia :  "Then the par ty  

may demand jwg t r i a l  on suah issuew ---- 
Mr. Lemann (interposing). That would be a l l  r ight .  

Mr, C l a ~ k ~  --'on suah i e s u e  a t  that time by making 

the claim here in  g ~ o v i d e d  . " 
%hen it; ~ e a d a ~  "That %f an iaerue t r lab l s  a s  of right 

t o  t h e  jury f i r a t  ar ises  upon amendmecC of the plsadings, 
then a party may demand a jury trial at that t i m e  by making 
~ l a t r n  as herein g r ~ v i d e d , ~  



i 
@. ~ a m ~ n .  You probabxp are gof ng t o  h w ~  one i 

I m. d b ~ L +  X@a* 1 

1 
BB1". SwlB~rXan&. I won8ereii w b t  that term, "at that 1 

1 
tilae, Upen amn&aent* herr-srrt upon order, 1 

j 
OP OPhen rnexlfed o r  wken sligatrCL'1 I 

Mr. ghr~rs~r. Ten days. 1 
i 

84~. Chrb No, 1 do not want t-t* I 
f 

DebLee Z &a not h o w  whether gau i a e l ~ 4 s  1 
I 

In the subarequcs~xb pprovisrion, that Z ; ~ Q  ju8gca m y  a$ wtsg t l leef 

Btre~6. 

Bdr. Qlarkr I intena18 $Q ohange tb grovilaion* 

Mr, W i ~ f r g r s b g i ~  Demndi Jura tcial  at the tlJse o f  

I U G ~  m ~ ~ d m ~ $ e  I 
I 
I 

MP. Debit). !&a 88yar af%ter ~ e m 3 a s  o f  tha araatndaent. j 

IVlr. #wMrlan8* Refer %is i i l l n g  o i  aplendmnt, I 

Mrdp, t@mm$* f B the arlllsnaragnt road@ when tthr BQWB 

pem&Brr it, W r r  tbgac~  ruled I f 

MT. fi!farlt. Refemtng tcs duue Olneyb alt~atfen, i f  

thle wmmbob~t its aiade at &he tirlsL1, o f  oourae I  an iolWw 

i t  o\ie iurt$exs---plrr%y m y  d e d  Jury trZa& o i  laud lareue 

I 
eazv&oe, o i  amtentlama% or t i  amsnWra9, is merde at tihe trPi&X 1 

I 
at tab@ o i  the -kin& QZ th arnr~&~&tr 

A* tho C)lfq. @f a%.& altaen&ewto 
t b \ 

.< - 



HP. M ~ ~ G ~ Q X S ~  36 %her qu~aIbim oP t i ~ e  i a  ar 8- 

Bait that tiha ~ o e r d s s  san waz% cut an4 rsv2se Rub 7%. 

Bhe segusnns in @hioh %hs\t i s  briedr %he ~ e ~ & i o %  f n bhwt 

earn Q tta $8 pwrl$ a 4 ~ l r o ~ y ,  The d fsonbion  o f  the 

courfi %e isksko i t d i ~ f  SOFT 1hOtl24 no% ba XiraZBea f n rc;lui%z 

B6%. &fStcthaM.* P tike paw* tbPI there ir R@ 

&%kc Otho nay T take gar. o f  %St 'fwt X b v e  care qf it 

MP* Blarh X Cto a& WIW it, %bQ war, t pmviaic9: 





i 

i ij Jury &ad no~-jwy a g e s  and k t  f a  autorea%iarnlXr tym war or 
! 
f ! I 

tt 

:i goear oa the oaltsnaaP one aray or the  o%her. UnBep tbfg / /  
eystspi let ue see slat happens t o  an equity oase. Eitbs~ 1 

j 
party san m s ~ e  for a %rial o f  sll QP pax*% the israueg t o  j 

t 

I tutional P%ght. 'Ehe oourt sends 2% t o  tb. J w 3 9  Rere is 
I 

plea@ whW@ p%%~%d68 Pop &ha @@up% %@ sen& it %o 

%he jury. 1 i 
$w%~@P quert3en then coates ae t o  nhat i s  th9 ei- 1 

f 610 t ~f thef t r * ~ k c f .  

I t  1 ~QT am rf8V %a thtr unl~sls yeu itaeriplfblatltng the, 

ss sul81 i a  Wlce %w~t~o oaaea as as ysu a m  ysu are nst pr 11 
I! ~ i 4 i a g  nearly a a  mah as you oan ae for union of law am% 
ii 

/I eqtliay. 
I/ 

@kt X irzdlicsb l+q retolsenoe i s r  t o  BQ 8x1 we eafeo, I I 



Bmt. @Zazk* Xa mrD, 88PLdea---pr@bab&~ true itn m ~ l e C  

mesa, aitvfsr~~r4 33% B~~~ ~ELaIitsrs i t  f a  n ~ h  

for i f k ,  @P U c  Jlaklge 81rae$o8 166 
i 
i 
I 

5th dlarlr* U1 any othsr aituatkon thez r k l l  have te 1 
1 

gsu wi13. gra:crsam %he el& dier0ine%f@~, bus i t i  i a  &ctP ne@e(r- 

l a  worth while i t  a n  be B ~ s e r  

MF* Qlarg. O m  aP %he ~ K I L ~  ~ ~ ~ Q F X Q I U B  B(BS~& Sa Galb 

I a ~ g e  a a b u ~ t  sf B P O ~ ~ ,  was a su3t b r s ~ h %  a e t  aoias a 1 
l 





and equity. That 1st the 0x4 princ&Ui,', 

cow% w a a &  wrg p~~spt3.r rairar %ha% =titer f o r  trial by 

jurr whare the jH8ge at118 not tixy it ~ ~ B w ~ X P .  Xb was *rid& 

thafithrs$~~$readoreklr We- Qlriallr o f i s s u e ~ o f f a o t  

in &a a o w t  i t a e l i  srSU the jury rig&% e, an8 i f  la, 

&a equity saacs %hit sswB doas mBt.P1 

tho Jw, hs ought ts eay sra ca~d %ha d ~ r o P a i ~ ~  ought f o  

nt I 
i 

I t o  p r e ~ i b  tluap, %he asm% ehQul4 have no ia&cspea&n% gerwensr 1 
i 1 

~i asntIia& tM ~arae %o %he J u ~ .  3brd %rr ee o$%en C h a t  I 
$ 



I?fr'-k &~ate% a d  w h &  rrat, tiealbsrs whether there t a Jum 
1 
I 

B Ii giar%y sipparals Bo tfiQ d i a O i ~ ~ % i e a ~ ~  b @ ~ w ~ ( a e  eqUOfg and law, I I j ' /I we get a i ~ % % e ~  union s i  uw  an^ equi-~;re 
1; 
I 

I I 
!i 

Tt arlwazg arsaeik tar %kt an, o t  thq rsaz d i t i l c u l -  1 
1 

I j 
t i ~ n  ia  the iesm of  a + r i s ~ ~  tihu8 gr4mw~618 the o ~ p r  / tl 

ii 1 

It 
11 Cbe Jurp IThet f r ~ b r e  you Blake pow 8ivleion= Onoa I 1 
ii i 

4 ~ ~ i w i n g  $he sawti, narkvtw tihe s q s ~ t a t a ~  s~*mtkon, o u r r  I 
I/ 1 
I %@g~W%@Ii?r X ~ e 4 B  a i  the tlm 2;b alif~rehclrm care 1 I 

8 

i/ &%$$@remeats ,PtaMaf~eislsg~~r* Va aB@u% the proprr 1 I 
I1 t 
1 o o w t  revira.in$ t a ~ % a  i s  ens, mar w nBt in a~sthsr. I 1 
!I 
!i  1 
// fiave a ~ t  stcsexl .M sag atte~rmce i n  %&ti the oourt, 
j /  



i; 
r': 

1 they a l l Q ~  a atdncl~sgen o i  ~ a w  a& when i% aoea r a t  want t o  I1 
5 

!/ ~o net mink tihe a o ~ u a l  result i e  vwy IRIWL Xti  i a  a 
I! 

taetho8 whvhioh ten& $0 keep law aniP equfty separate an8 ym 

I[ 
thatugh thfe i e  a ju~$-wa%~.vc~8 omr, &hare i s  h i a  eelaatltw- :I 

/I tionaZ right, and ao forth. I think that we daatroy a 
i l  

11 great deal of  the s i i e o t  of the union* 1 
/I Mr. BaBgs, X@u mema $hQ x@tu da lrst X%ke Q l a  l&e% 
11 / /  eentraoe hero? 
/ /  
iI 
ii W* Q21~k* Has I l i k ~  a l l  ~;X,g$it* 
fi 

I1 ~ ~ a z 9 0  I tunk that even tkmugh $he chi%irraaur 
II 
Ii 

11 B i d  a@% want, i t  gou brsCIter leek a$ say R i l a  on PXnafngb be- 
// 
" srause %39hLt 111 w b %  l% reaPly oesee 4~wn %or 11 
lj 

1 We MPt~k@n* I RO% 669 it* X '~~(~~%>~fra@wt 
dY,P -"'- 

I W ~ Z Q  thet aster $ a ~  case oi a ~ewtrsiriaie by ~ u r g  
I! 

/I m. Bi~LibalmlZ* !I%@ only o ~ e i m  he files fn tb 

/1 oase i s  that when aw o i x t l  aation pnssnte an issue ef /I // 
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Evening 
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RULE 79 -- CLAIM FOR JURY TRIAL -- WAIVPBe 

RULE 80 -- TRIAL TO THE JURY AND TO THE COURT* 

(Continuation o f  disauaaion.) 

E1Ir. Mitohell, When we adjourned, a8 I understaid,  Borne 

.8isausaion was going on as t o  the effect  of tr verdict on 

issues in a oase of' equitable cogriieanoe, the binding effeot 

on the cour t ,  eta. Mr. Clark oallar my attention to the  fact 
* 

t h a t  thore ie a l a t er  rule in whioh he thinks it ie more 

appropriate to d e a l  w i t h  that.  If you aye w i l l i n g ,  in o r d e r  

t o  keep our order hese, we w i l l  follow along with theee rules, 

and bring up t h a t  question when we r each  the  rule that he 

thinks dea l s  wlth it. So t h a t  brings us to Rule 80. 

Mr. Donworth. May 1 make a suggestion about Rule 791 

Mr. Mitchellc Yes. 

NIr. Donworth. I have a note  here that either at the 

beginning of thia rule or at the begfnning of the rGle t h a t  we 

have already suggocrted one of' the Reporters fomaultate, I thtnl 

it would be wel l  t o  put in the oaut ion  of the statute there in 

i ts  exaclt worda, th~t the right of' t r i a l  by jury clhall remain 

inviolate ' - 9  just the exaot language, showing that  wct have 

obeyed the mandate imposed upon. us. 

MF. Dobie. I thought we adopted that motion, Judge. 



Mr. Dodgs. At the  beginning of summary  judgment^^ 

I 

In the f i f t h  l i n e  f rom the  bottom o f  Rule 79,  it is I 

1 
I provided that then.a party may demand a jury trial:' I do not  1 
I 

know whether, y o u  would want to i n s e r t  'of suah issuew, 
I 
1 

MF. Mitchelll Tha t  I s  what we agreed on. I have a note 1 
I 

on 1% heres 

Mr. Donworth. Then, at the end of i;he rule, you w i l l  

no t i c e  that  the last words rsay t h i s ,  

" ~ n  hi8  olalm for a jury trial ,  a party may apecf fy  the 

fssuels which he wilshea so tr2edj o%herwI~la he shall be deemad 

to have claimed suah t r i a l  f o r  a l l  issues of fact*" 

I ~ l u g g e s t  adding Chis: 

"In oase only a part of the i ssues  are  so pecifie8, any . 'r 
other party may, withln t en  days thereafter, olaim suoh t r i a l  

for any other or a l l  o f  the issues of fact ."  

That is, if my associate, my co-defendant or my opponent 

demands a jury t r i a l  where he thinks he has the jury a i d e  af 

it, whereas I would have been s a t i ~ f i e d  w i t h  no jury a t  a l l ,  

if he demandsl s jury on par t  o f  t he oase I th ink  I should  have 

the  pr iv i l ege  then of demanding it on a l l .  

Mr. Mitohello As I understand the Reporterfa theory, 

tha t  i s  permit ted already, beoauae he prooseds on t h e  theory 

tha t  each man makes his  o m  demand, and if you are not  satitr- 

f i ea  with it you put in your o m ,  or dupl ioa te  it. 



Mr. Donworth. Only within ten  day^. 

MP, M%tohell, Peab 

Mr. Donworth* And if1, on the tenth day, my opponent 

demands a jury t r i a l  on a quarter of tihe case, it l a  too l a t e  

f o r  me to make S'1;. 

Mrr Mitchella Oh, yes3 I Bee. 

k I think what Judge Donworth has suggestad 

It may not be nsaessary, but it 'givea a l i t t l e  more jury 

right and less waives. I have no great feel ing either way 

~ ~ o u P ;  ibts, 

hlr* Mitohellp Aa tho rule is draf  bed nor, even if a man 

makes a demand f o r  a jury t r ia l  for all the issues withln 

ten daya, his adversary, in order  to be crafe, h ~ a  to make a 

duplloate  demand, because the first man can withdraw hbs, and 

t he  seoond man has to stand on his own. We ra iaed  the9polnt 

in the beginning that if one man clemanded it, the other man 

would r e l y  on the demand, and the first ought no t  to be 

allowed t o  witMraw i t a  The Reporter ~ d v i a e a  us that it was 

the  purpose o f  Cllie ru le  t o  make saoh f o l l o w  make h i e  o m  

demand@, and r e l y  only on them. 

Mpr Clark. That was %he purpose as clralsar Again, I w i 1 1  

say on thaC if you think that  ie going a libtle too f a r ,  it i s  

very simple, o f  oourse, t o  put; In that you shal l  have ten 

daya after the other side has wi$h4ratan its demand. I 'jwt 



;i e matter you and I ta lks6  of, Mrr Chairman. I apologizes 
:I 

+ .bad the feeling that  if you allowed each one his o m  time, 

k t  was up t o  hSm Lo 100% a f t e r  5 % ;  buP; the re  %t %a,  Tha t  

does not; make very muoh d i f f  erenae. 

Sunderland We might provide Chat; no one ooulA with 

draw a demand wlthout consent of t h e  other  party* 

Plfr* Dlarke Yeaj that  could be done, too* 

My. M l t ~ k a l X ~  It seemed awkward t o  me %a have two 

fe l lows  demanding juries at the aame time f o r  a l l  issuecr; i f  

one man d i d  %ti, to have the other man coming i n  an8 making a 

a i m $ l a ~  demnc51. 

Nip, Sunderland. It aeems redundant3 doas it no t?  

Mr. Clarke That i s  a very si&ple ahange, and I do not 

th ink it w i l l  add very much to jury tr iale .  I have no great 

feel lng either may on t h a t o  

M F ~  Loftin. 1 mbve t h a t  the auggecltion o f  My@ 

Sunderland be inaorporated in that  ruler 

Mr* Mitohellr That w i l l  inoluds taking aare of Judge 

DonworOh9s proposition in Borne f om. 
P 

(The motion was aeoonds8, and, the queetion being put, 

the motion mnae unanimously agreed to.) 

Mr. Mitchello Before we leave Rule 79, ie there  any- 

Clarke I r e a l l y  think perhaps I ought t o  suggest 



to the Chairman, ant3 told h i m  I had overlooked a matter  tha t  
I 1 
1 

he said I had -- t h a t  isc t ha t  I had not aovered specifically, 

although I thought f had --- the motion in the solcal led equi.tyi 
I 

aase. The rn ar; two wanrays of doing it very 8 imply+ T& way 
I 

I pref etr i s  t o  make Rule 79, n C l a i m w ,  apply to a l l  oaseao It ! 

i a  only the cour t  caotion wbSoh applies t o  this whfoh is 2 

I 
i 

t r i a b l e  by the jury of right4 That  is one Wayr The other 
I 

fe t o  insert  in the l a s t  aentenoe of Rule 80 a provision that i 
i 
I the oourt may aot  on mot%on$ or, in other worda, in aot iona ; 
I 
I 

no% triable o r  right, eta*, the  court mag, in its disoretfon, j 

i 
or upon motion of a par%g$ eithatr way will do it. 1 

I 
Mr. @itohello The Reporter is deal ing with the queatio 

whether, in a case o f  equitable aognizancte, the rules as  now i I 
arafted make any provision Por ei ther  party applying t o  the 

I 
court for framing or submitting apeo ia l  isaues t o  cr jury8 and / 

i 
i 

1% appeara t h a t  the rule does not oaver 10% It ought Car I 

think we oan leave it t o  the Reporter, with the understanding j 
i 

t h a t  he can put 1% in at the proper plaoe, and we can aonaide 1 
the wording of i t  at our next meeting.. I 

MP* Clark, Another point right &Long %hat same linet 1 
JuBge Donwosth, when J wee t a l k l n g  with h i m  a moment ago, 1 i 

i 
I I Ji I said tha t  tha t  matter cpftcjr actions aaa not  neaessary, and of i 

I course i t  i s  no*. That i r  now 2x1 Rule 80, the l a s t  sentence& 

That is what Z ta lk ing  about. I put that in so people 
1 

.would know what I meant* The thing I refer t o  is not t r i ab le  j 
i 

1 



Now, you might d o  it in this way: 

"In all aatlons,  and at any t i m e ,  the  court mayn -- 
$I 

M r r  D onworth, I thought, t o  make it very o lea r ,  t h a t  
I I t h a t  should reed r 

1 $ 3  

I 
I I! "In a l l  actions, whether or n o t  triable of right by 
It 

1 jury, the  court meyu -- 
!I 
: j 

l i  I do no% know whskhe~ the sentiment of tho oommittee i s  
il 
ii 
i egainst jury C r l a l a ,  if they f e e l  t h n t  there srs t o o  many of 
/I 
I them and thnt they should be cut down. or dlsthar the drafts- 
11 11 m e n ,  the R e p o r t s ~ s ,  favor that idea.  
ji 
II 

We of ten  hear it sa id  t ha t  the members of the legisla- 

ture have t o  oarry home somethZng t o  the i r  oonsti$uents. You 

have a l ready  hear4 the l e t t e r  of Judge Bowen r ead ,  I th ink,  

The 0 t h ~ ~  ~ W O  d i ~ t r i ~ k  ~ M ~ B P J  cunaur 1~1th hlmr They are very 

s e t  aga ins t  this idea that they o m  be foraed to try  without 

a jury an a a t i o n  that is, by the Oonstitution and practice, 

:; 
apgreoiatar thier -- what a r e l i e f  it is to a judge, a f t e r  havin 

A :; 
t i  

j atat in an equity oase or an admiralty ease, where he passe8 1; I 

u p o n  the law and the f a c t s ,  to get  into e jury aase. He g e t s  
I s  

!I 

on the bench, and t h e  p a r t i e s  make t h e i r  opening statements. 
I! 
a n d  he sits there, and he can  st. ( L a ~ g h t e ~ . )  That I. 
I! 

i/ really truer I da  no^ refer t o  these dyna&io oasea where the 11 

/I 
i 
i 



-- 

"3 . 
1 
I 

-?a + ::?r'$ gp 
3 %,?* j  . 

I 

1 
i 

I 

i 

+ lawyers a r e  t r y ing  t o  Fun the aourt;. Of canrsa t h ~ t  is largedT 

%he f a u l t  o f  the juil ge, if hd  lets them do that.  He should I 

have everything a ~ d e r l y  and quiet, eta*$  and he d e c i d e s  palntq 
I 

of law. T h a t  i s  Wle only th ing he ha@ to dog and in my L 

i 

experienoe and my obeervation, the judges very muoh like t h a t d  i 

They are very muoh apposed to your saylng that if aomebocly 

thinks that  sr judge has a good reputation and ie a f a i r  man, 

both p a r t i e s  oan say, "Here i a  a aase involving an auta- 

mobile accident; let us t r y  it without a jury." 

Ow. juclgea do no t  want t o  d u  thata I think there a re  

very few judges in the aountry who do went t o  do i t 3  and I 
1 

I 

Chink it should be very plain  Chat j u s t  a e  it takes 13 men to / r 

rob a man in the oourta,so 1% take8 tho j udge  plus I the 

lawyea to waive n jury t r l a l  in a oaas t ha t  %el by the 

~onstitution, trfable by jury* 

If I d o  not; aar ry  that home, I do not know what w i l l  

happen to me* (~aughtetr*) 

MY. Mitohellr You have it here in Rule 8ur The quest io$  

iar whether it is expreesed t o  yotlr sat iafaot ion.  

MF* 1Qonwor*he 1 shotlld 122ce to have it mde very 

plain. It w i l l  take lee8 worda than are there norv I should1 I 

I 
1%ka t o  have you aayo i 

I 
all actionr, whether or not tririble of right by I 

jury, the a o w t  my"r 
I 
I i 
i M r r  WIit~hel l~ Then had you not  better  mention araivel?, 1 
I 



Mr. Lemam. Would t h a t  be o u r r e a t ?  If you s a i d  

"whether 01, not - t r i ab le  of bighf by juryn, the aourt might 

hold that part of the irrsues were t r i ab le  by jury. 

& L  Donworth. It saya "all or a partn .  

NP* Lemmn. Be would be bound to order them a l l  t r i e d  

by jury, would he, not ,  if t r i a b l e  o f  r ight?  

Mr. Olney. Is there  any obj@ation t o  Judge Donworthfa 

1 idea? If not ,  it i a  a matter+ for  the Reporter in drafting 

a t  * 

Mr. Don~orChr  I should l i k e  t o  have anwage beyond 

q~eseiow* 

Mr* Hltche21& E8 %t no6 now4 

Mr. Donworth* Not as it read before* I d id  not Chink 

i t  was very a leas .  

Mr. Nitahel l .  You want t o  give  the aour t  8 ieore t lon ,  

in a aase t r i a b l e  of right, t o  araer part of-' the issues t o  a 

jury. That 28 Mr. Lemamnfs poine. 

Donl~or%h~ I thought la8 it read before ft intimatstl 

that t he re  were some aotiona not alaeaifiad* It say8 "in 

act ion~r  not  trisbls of right t o  the jury or when jury tr ia l  

has been waived", implying "i;hat C h ~ r e  are aome other@. 

Nlr. Clarke I d id  not mean tha t@ How Bo you l i k e  my 

exgrorrlon "in a l l  aotiona and at any time"? 



Mr. @itchelld "The o o m t  may!' -- wfiat? 

Clark, "The c o u r t  mag, in i d s  discretsion*, 

Mpr Sunderland* That w i l l  not do, beaause if it is 

t r i ab l e  o f  right he cannot take part of the iasues o n l y  and 

have them k r i e d  by jury* 

Eb,. Lemannr L e t  ue leava iC to the  Reporter wlth the 

admonition t o  make it perfeotly plain .  

Mydr.  Donworth. The ref  erenae t o  a p a r t  of Che issues m y  

be t r e a t e d  in a subordinate olauee. 

Mr. Clarko A l l  right. A whlle sgo one of my studente 

went down t o  New York, and was moh ehocked beaauee a judge 
i 

warr t ry ing a jury oase, and spent a11 his time wosorking a orass: 

mrd puzzle, (Laughter@) 

Mr. Loft in* X should l i k e  t o  ask the Reporter about the 

query at the bottom of the pager 

Mrr Qlark* Oh, yes; I think t h a t  should be taken up: 

"&uery4 Should there be a provleion that nan-jury iseues 

(which often may be deois lve  of the case) shall ord ina r i l y  

be tried f%rst?" 

The Conneatiaut oommittae has recommended suoh a rule. I 

do not  know thee it is rea l ly  neoesaary~ They reoommsnd a 

rule something l i k e  thiar 

"The equitable lsauea shall be tnded firclt, unless the 

oourt shal l  otherwias order r " 
It i a  not mads sbeolute. It i s  a aort; of a preferanoe. I 



Mr. Dobie. That was the praotice when they had  the 
v 

equitable daf ense; was it n o t ?  

Ma @ l a r k o  Yes&* 

M p .  Sunderland. Is no t  tha t  a d t t e r  o f  oonduct of the 

btas ines~ of *he oour%? 

M y e  Dobie. 1 th ink  so, too. The judge says, nThia, 

defense mag d i ~ l p o s e  of t h e  whole thing,  and there sill not be 

anything to go t o  a jury*. He %ill oer ta ln ly  take that up 

firat, 

M r o  Clark. My rule says he may determine fhe sequenos* 

%bier That would take oare of it r I woula rather 

have tha t  than an absolute rule r 

Clarko A l l   right^ 

Mr. Dobie. There is one, o ther  question I wanted t o  ask 

there, That I s  whether you del iberate ly  left out the last  

part of t he  rule abouO the finding of faat having the same 

effect aa the vtirdiat of a jury. 

Wr O l a ~ k r  I have that in kule 104, ant! I expeot there 

w i l l  be some deba2;s when we g e t  t a  thatr 

Mra D o b f ~ .  IVhat I r e a l l y  had in mina -A and a l l  I am 

going t o  say $8  gust this one sentence -., is that, a e  you 

gentlemen all know, there is a tremendous lot of l a w  about 

what is the e f fec t  of these spso ia l  Tindinga and axaeptions i 1 
t o  findings, and what i a  reviewable on appeal in these jury- i $ 1 ; 
waived oaaeas+ If we oan do anything to g e t  r i d  of t h a t  mess 

I : 
t . I z  i 



I think we w i l l  have done a great service, t o  the b w ,  

Mr. Clark* I th ink Mr. &of t in  has already approved of 

Rule 104. 

Nlr. LoiCinr I have not s a i d  tha ' ta  (Laughter.) 

MY* Dobie, We will leave it until we g e t  t o  104. 

l O I 0  

RULE 83.r CAGE TO BE PLACED ON TRIAL OALENDAR 9 

I m X  -- O(1NTmUANCEB ww GALL OF DOCmT* 

Hre Mitchell. NOW we will pass t o  Rule 81r 

Mr. Ola~ark. Rule 81 is the one we discussea a l i t t l e  

bit before, This, as drawn, au~omsltioally puts the sotion 

on the t r $ a l  ca2endara 

M r l  Olney+ I want to m y  again that  I th ink that is a 

futile grooerding, and i t  would be very much b s t t a r  t o  require 

the parties t o  give notice that they want a aaae t r i e d *  

Mr. Aditahello This fforcoa a aacra on the t r i a l  oalendar, 

and ahoves i t  under the judgefa nose on all his calendars ten 

daya a f t e r  anare?, no matter when the ease can be ranched, or 

whether the parGiss are ready, or talking about settlement, 

or what; ~ f o t r  

Mr. Clarke What do you Chink about that, Juage Donworth? 

You were not  here when i t  wae disouclaed a i l t t l e  in parrsing 

beforeo This i s  modeled on Wa equity rule orhioh is on the 

l e f t  thore% Aocording to this, the oase eutomatiaally goes 

on the t r i a l  oalenaarr The queetionrae raised whether it 



1 shouid not stay  in - p*vio +-.---- X s Q  until somebody hauls it out. 
Z 

I 

t 
I' 
!, Nfrclbnworth. The graotice in OUT dlstrist has cllwage ; 
I' 

11 been this2 Of oourae,  we have, in the Sea t t l e  dir r t r ic t ,  
:I 
l Z  
I 

i /  two t e ~ m e  -- 1 think in a11 t he  divisions of the S t a t e  two 
I~ 
i! 

terms, beginning raspectrivsly the first Tuesday of May and the' 
I ?  

1 ?  
I 

f irst  Tuesday of N u v ~ M ~ ~ P *  The clerk makes up a calendar a ; 
!! 

I 
i 

certain number of days before the beginning of t he  term, an8 
i l  

! 
i; 

I; he guts upon the calendar a11 oases then eat iasuef and either : 
I 

I! 1 

ii on the f i r s t  day of the tern or on an snrly day in tho t e ~ m  
li i 
// the alerk sends 311% postal oard notioe t h a t  on a c e r t a i n  day= i 
Ii 

.' JuBge So an8 So w l l l  aall hia calendar for t he November term; j ) 
1, 1 

I! 
;i and all the lawyera are supposed to be there who have oaaes 04 I 

i ;  
I 
! 

!! the cralendar. By aonstsnt cr oase may be etrloken, s imply  1 I 

11 I 

I 
/i dropped from the aalendar. O f  oourse it stays in aourt. The; 
$ 7  

I 

i; $ 

/I judge t t . i@a to rrasign every aase on the aalendar. He i s  not j 
1; 
[ i 1 
I 

i/ always able t o  do t ha t ,  espeolally if there  are lengthy I 

r 
[I 

i i  
i i  oriminal cases, of oourse, oonsuming time; but thnt is the 
I! ]i 

il 

ti i j i 

/! My* Mitohell* in tha aalre the olerk serve8 notice of j 
11 t 

i 
2 

t ~ i a l  on the lawyerai. He clende them a portax aar6 and e t a t e s  l 
5 
4 

'I that their ease is on t h e  oslendar. Is not t ha t  the way it It I 

1 

&.mnwarth* I am not  e w e  about that.  No; I do n o t  1 

I/ think the olerk sends notice tha t  the oase i s  on the 
3 

1 I/ I 
/ [  c a l e n d a ~ r  You mean Chat i% has been assigned for t r i a l ?  
/I 
!I 
i l  
rl 



HF. Mitohellt No; that it is on the o a l e n d e .  He 

simply sends notiae t ha t  it 2e on the oa2endnr6 

Mr.Donworthr No$ you have to go up t o  the clerk's 

off t o e  and look at the calendar* Be mails a p o s t a l  aard 

stating Chat on a oortaln day Judge So and So w i l l  assign 

caaea f o r  t r i a l  for the term, and you have t o '  go up and see 

i E  your caae i s  on, 

B-pr faiokarsham* Of aourse a method whiah would work 

well in a jurisdiotion whme there i e  not  a vest number of 

oaess would not work a t  all in Hew York or Chiaago, for 

example, where t h e r e  is pm enomauk r a f t  of oases* 

Mbtohelfr How f a  i t  done in the F e d e r a l  D f ~ t r t o k  

Oourt I n  New York Clty? 

Mr. 'Ni~kershnmr Nothing goes on the  calendar until 

notioe of' t r l a l  is given by one lawyer to the other. Thers 1 

a raft of leases tha t  are at issue and ought to go on the 

orslendar %hat never go on the o a h l d ~ ~ r  I do not see why 

time o f  tihe judge should bs taken up in disposing of those 

oases when nei ther  par ty  irr ready t o  move them* 

Mr. Mitchell. Both in equity and in law, in the  w e e t e r n  

disfrtots, the United Stateet o o u r t s  havat always had thfa 

gsneral graatioe of forcing oases automatiaally on the 
i 

aalendar without any nat ioe  of Belaire from the lawynyera. Then : 

when they g e t  tip t o  the calendar day, and they are aonfronted I 
i 
I 

with all these thinga, they g e t  o u t  of patienoe and angry 

beoause they are n o t  disposed of under their noses, Then the 



--+ 

.P 

that  you have g o t  to be there, or if 

;>-';: .g -$ ;=*y 
3: ,?. :: ,.:: /' 

the case is 
I ' 
I [ 

\ i  nst  tried it is $oing t o  be striaken, and you cannot g o t  it 
/ j  -- 
i I 
/ back. T think it i s  a l l  due to t h e i r  annoyance as a seault o f :  
It I 

I 

I 

ij eeeing Gases on the  aalendar that thea'lawyere are n o t  ready 
I. i 
( i  %Q try. i 

i 
1 

Mpa Wtcbersham, After alb, % h i s  is amattar o f  rouIt;$ns 
i 
I 

:i of the Calendar* Ought not  the d i s t r io t  oourts to hravs the 1 ~ I 

; I  pi&% t o  make mles with rospeot to the i r  own aalendara with- 1 
I/ I i 
! out making a general rule applioabls to a l l ,  where the  oondi- 1 
!! 

tiorma a r e  80 different fra df f fersnt  dhrstriots? 

JB o n ~ ~ ~ t h a  3t: khlnk that i s  e~oe1lawa.t;~ 

MF. S ~ ~ i d ~ ~ l m d *  i t  seems t o  me Lf' there i s  anything 

tha t  ought t o  be l e f t  to the local  dlrttr iot  c o u r t  rule, it %a 

the oalendap* 

Mya O l a ~ l l r  That o ~ n  be dons very easi ly .  Then do you 

not eh%nk %t 58 wise to put Sn here a stateaaent that the 

 judge^ may# by lawful rules, provide, eta,? 

& a  S U T ? ~ W S ~ ~ ~ *  Yest  

Mr. Wiokersham. Yes; put i t  in that Che l oca l  judges 

may make their o m  rulels for t he  aalenilarr 

M r r  Obey+ X would provide %hat they sha l l  make them. 

Mr. C l t i ~ k e  Yes3 I should t h ink  so. They ou&t t o  have 

some, mle on the @ ~ b j @ ~ t r  

Mr. Obey, Yea. 

Mr. D l a ~ k *  I had some idea of going clown and talking t o  



Judga b o x ,  and then I thought GNs & o l e  aubject waec t o o  

del ica te  anyway, and 1 ha8 be t t e r  no t ;  but down there  they 

have been trying t o  speed up tMngs, you know. They have 
I 
i Borne nev rules, and I had the impreasion t h a t  oaaee d i d  go on ; 
i 
1 

%he Calenilar nowe 

Mr* Wicke~ahamr There may h v e  been some l a t e  change. 1 
I will 80 and t a l k  t o  Judge b o x  when I go back if you like. 

Mr. a l a s k ~  What Bo you think about that, MF. Mitohell? 

Mrs Mitohellr I think it woula be a good th ing t o  do 

to find out what they are d o b g  down there. 

My# Clark. Ti" you t a l k  t o  him, Mye W iokersham, wlR.111 

you t a lk  t o  him about his experience about setting plaa8inga 

$ftilesd In  $he eourt l  

MY* Wlokeraham* Yea& 

Mr. Tolman. Dean Clark, ought not t h i s  t o  go into Rule 
I 

j? Youremember that in Rule 5 gou had the question of I 
I 

local ~ ~ ~ l e s c  X t  aeems t o  me that  if you got  l o o a l  rules 

together in Rule 3, it would be better than putting them 

here and there fn the body o f  the rules* 

Mr. Clarke ma not  quite sure, I suppose t h a t  i r  all 

right, although, there being an equity rule here &- 80 you 

want to auggest anything about alearing the dockeks? My l a s t  

sentence might have some beaping on thatr 

My* Wioke~ahamr I th ink  that is a good %hinge As a 

general rule, in evepy oow?t$ make them 0le8r the doakef . 



Casea in w'Rhiah no a c t i o n  has been had* 

rl 1' NF* Lemann+ I suppose you moak where they should have ; 
$ 5  

I j 
t 

3 aotsd, and have not* Hnd you not better lsavs that t o  the i 
i t  

Ir 
il ! 1' loca l  judges -- looa l  rulers? 
i s  
Ir 1 

I! I 

!1 
I 

Mr. Mitohell* I think tha t  is a good thing, too,  
I ,  

i 
I 

1; 
]i 

1 

M~~Lsmannr  I th inkprobab ly ,bacause theaond i t i ons  1 
1 

1 1  
!: are so disarimiler* In New York, for example8 you could not ! 
I: 1 

drop where t h e ~ e  18 no action i n  one year without the psrtg'a 
/i 

He might be waiting f o r  a juryL 

! I  

I 

Ii Mr. Sunderland. That would ncrt; apply t o  a oase t ha t  was I1 / j 1 I 
1' at % s a w ,  I 

No; it does n o t  apply t o  e caaa if' i t  i a  

at isaus awaiting tr ia l ,  and perhapa tha t  ought t o  be 

spea i f i sd  if the r u l e  were msr8e. That is not olear: but, if 

I you will look b ~ o k  ~t the suggesCion of the judge, apparently i 
1 

it ie a new thlng 2n Federal proaedure t o  alean holtr~er i 
I i 

Mr. Wiokersham, Oh, yeat veqrryt j 
M F ~  Lemann, That l a  beoause some of them do and some do I 

I 
i note We have a elmilar prciotice in weetern dietrio%a. Tlrs i 

~ l e ~ k  aanda a nottoe tb every lawyer t o  be on hand t h e  f i r a t  ; 

reek in November, and the o o u ~ t  room tar orawded, and Cha i 1 

!/ Judge goea down the l i e t  an4 says, "How about ie4" 
1: 



Mr. Wickeraham. Of ctourse in New York or Chicago the 

judge never goes down t o  see w h a t  aasea were filed and not on 

the t r i a l  calendarr We have a t r i a l  calendar  a mile l ong .  

That aaletndar ought  Lo be cal led snnuably; but I do not balievl 

in calllng up every case t h a t  irr at; issue where there are 

glsadlngs on f i l e .  \@-Iu knowa whether it is at i s s u e  or nat S 

There l a  a bill and snawor , or a oompLaint and answer. Nobody 

f a  going through Chat t o  see whether Chere ought t o  be a 

reply, or l a  going to be a reply, or anything of t h a t  kind. 

Until one p a r t y  or the other move8 the case, why should you 

bother the oaur% about; LC? 

Mydr .  Hitahellp Why should the cour t  worry over i t?  

BBrr Wi~kersham* Why should the c o u r t  bother with it a t  

a15 2 

b, %%tohell+ X.t; mkss me .t;hlnk of ehe last interview f 

ever had with Calvin Coolidge. I went to themite Howa t o  

say good-bye t o  h i m  on Maroh 4, 19298 and he was not very buay, 

and he drew out a oigar and put h i a  heels upon $he Cable and 

began t o  give me Borne p o l i t i a a l  philosophg. Be knew I was 

going i n to  the next Cnblnet; and one of the things he saga waa, 

"The Attorney General of t h e  United States should never go ouC 

to meet trouble. It w i l L  g e t  t o  h i m  fa s t  enought and if it dot 

not, maybe somebody w i l l  interaegt it before it doeaeW 

(~aughter,)  I think these judgee are just f l & t i ng  t ha t  

principle when they insriprt that a case ahal l  be put, an the 



calendar and stuck under their nosee automatically, cmd then 

wnrrestllng around to g e t  it off3 

Mr. Donworth. There %a a rule in our d i s t r i o t ,  and I 

psesums in othercr, for the  court to ( je t  s i d  of s ta le  oases. 

I f o r g e t  w h a t  it 3 . ~ 3  buC there  is a l o a a i  rule whereby, a f t e r  

a oer ta in  period,  if nnothbg has been done in a case, then on 

the aall of %he oalendar the aourt may dismiss ite 

H h  Wieker~h&rma That %a when %t; La on the aa9endbars 

My B Bnw6rtBts Yes 

MY* W l o k ~ ~ s h a m ~  I Bo no t  'bhZnk that  rule appl i e s  t o  sr 

case thaC has not bem put on the oaXendaro 

My* Donwortha NO* 

Mr, Mitohell* The on ly  th ing I th ink aborlt i n  that  

oonneothn is that ff the aaae goea ata le  in that eenae, you 

w i l l  f i n d  a lot of a t a t i a t i c s  at the j u d i o i a l  oonferetnae in 

which such oases are includeds A l l  that Congress erse lnteres 

ed in i s  the disposition of  busineae in the  Federal o o u ~ t s ,  

the numbtw o f  casoa tlircpoaed of' and tha t  remain pentling; and 

when y o u  are dealing with pendfntng casesl in oonnsotion with 

the vohuna of busineas t o  be dona by a Federal juae  in a 

oertain distric0, as t o  whether o r  not you need a new judge, 

i t  i s  very inrpo~tant Co know whether they are deaa oases or 

live ones. So there ie a reason far getting out of the 

records a t  a l e  oanree that have been prslotiaally abandoned. 

Bllr. Lemann* We have a rule %ha% if the plaintiff has 



.. taken no action for five years, the defendant may have the 
I 

I 

,<qase dismidssdl .  We have uses it now and then, You might I 
I 

I 

ordlnslrl lg say, "Ylhy doe4 not the defenaant try hia osss if tfie 

p l a i n t i f f  doea not want t o  t r y  2.154" ' T h e  defendant w i l l  say,' 

wThsre i s  no rea8on for me to agi ta te  it. It is g e t t i n g  o l d &  
I 

I 

a l l  the timeHj buC at the  and of five yesra he csln g e t  rid of 

that thing hanging over h i m .  ' 

t MY& Wickersham. We hslve a rule in New York t h a t  a f t e r  
I 

issues of like date have been tried,  and a crimilar case has j 
1 

not been gut  on the oalendar, i t  may be diamisssd for want of / 
I 
I I 

pras aauBi on, 

Myi Mitohell,  That i t s  analogous t o  the statute  of 

HP, Ifoker8hame Yersc 

Mye (flarkr You see w h a t  Judge Rapon4 said, f i r s k t  

Judge Mlller, d i s t r l o t  judge of North Dakoka, reoommends 

law rule 28 of his court, as  ~ O X X O W B ~  

'Th.;s rule i s  a oopy o f  rule 28 of t he  Southern and 

Eastern DiatrSot~ o f  Rew Yorkew 

And men he goes on t o  state his reascnrr* 
L 

n2H+ DISMISSAL OF CASES FOR WANT OF PROSECUTION@ I 

i 
Cases wh3ah h v e  been pendfng In this cour t  for more khan 

one year witho~ltanyproaeedings  havingbeen tnkentherein 
I 

I 

during such yeer may be dismissed as of oourse, for want of 1 
! 
i 

ii proseoution, by the court on i t s  own motion, a t  a general 
1 i 

$ 1  I 
11 
; j 

1 

/; 
i 



o a l l  of t h e  c e r l e r t d ~ ~ ~  Suah cases may alaco be diamisaa6 far 

want o f  proseoution at any time on motion by any par ty  upon 

n o t i o e  to the  oWar part lea@" 

aourts shall ,  by t h e l r  rulea, provide f o r  the fixing of aaser~ 

and f o r  the dismiesal of oases ahioh are not proseouted9 

Ms. Mitohell. Can we no t  Aa it in t h a t  way?' I think 

it would be preferable , ineOead of saying they may make ruLes 

Ca put; in ra, provision that "nothing hmein oontained s h ~ l l  b~ 

construed t o  prevent d i s t r i o  t jua ges from making their own 

l s o a l  mlea  with respeot t o  the manner of plaoing cases on 

the calendsl~ and dealing with them plnd diamissf n e ~  cases f o r  

want of proseoution", eta. That w i l l  dump the whole th ing 

on eaok judge aaoording to his o m  requ.lrements. 

MF* Lamannra .Had we nut  bekter  make .ft; afflrmatlve? 

Instead of aaying nothing hemin aontained sha l l  be aonatrue 

to prevent them from doing it, had we not  beSter say they 

shall  nmka auoh rules? 

Mr. Mitchell% You will f 2nd t h a t  each judge w i l l  have 

his o m  notion abuuC how he wants to d%sspoae of kZa awn 

business, and w i l l  be pleclaed at not being itntsrfered with 

$P% 1~~3.1 those  deka i la ,  

Mr.. Donworkhe We, might make the rule that the d i s t r i a t  

oourts a h a l l  have the right t o  make their looal rules in a l l  

matters n o t  affeated by %h~sl% rules, suoh as -@ and 



gj 
j : 

z Mr. Mitohollr Do you n o t  think that  would aaver it? 

7 

il Mr. Clarkp Yes; t h a t  is a l l  rightr I have a sugges- 1 

%Ion of t h a t  khdt in the f o o t  note heres 

MY, Viokeraham, you m i g h t  be interested in thier I htave / 

beern looking baok, and I have thiat I 

1 

I 

In a melaorandm prepared by Mr. @oggina, who i p l  a New i 

I York lawyer, .he staters that  the reaent Federal calendar 1 I 
t 
I 

praotlce  in t h e  8$u%hmn distr ict  of New York has elimfnated 

the neoersity of the filing of a note of issue or a notiae of ; 
I 

trial,, as required in Sta te  aourt grattticeg that wlthin 20 I 1 

I 

I 

days a f t e r  the Piling o f  the l a e t  pleading a aaee i s  regarded / 
t 
t 

a t  i ~ a u e r ,  The law aourt a s n d ~  a ~1oP;f.c~) t o  $he oalendiar i 
I 
i 

bormniaplloner, who, in Cwn, assigns a t r i a l  number to %he f 

oase, which La publierhed in the Law Journale 
I 

I 

&. Wicke~sh~mr That i s  a new rule* 1 am no t  fmil iar  ; 
I 

with it r Probably my managing olerk would be, far  beteer than1 

I on these quecrtions. I know he ~ o u l d r  1 I 

1 
M F ~  MZtchello If Rule 81 La t o  be dumpad on the $ria% 

i 
judge, we can go t o  Rule 82. 

MY* DonworWlr Then the whole of Rule 81 is referred to 1 
i 
i 

the trial judge@? i 
I 
I 

Mr. Mitohells Everything in i t  $a golng to be l e f t  t o  I 
1 

ad jus tment by lbcal  rule i 
Mrr D onworth. A l l  r %&t8 



i 

RUm 82. VOLWTARY DISMISSAL. 
!i . 

i 
t :  * 

1'  
Nlr. Cla~k. Rule 82, as  you will notioe, i s  the dismiasaI 

j 
5 

o f  an aotion. As you see/ fn a foot  note we tried t o  nopk : 
L ' 3 I 

t " o u t  a reasonable compromise between 'various views, f ~ o m  free / /  
I 

I 

I 

ii diamiasal %o no dismissal except by l ega l  o m s e a  T h i s  proviada 
[ ! I 
4 E 

i !! for d i s m i s s a l  by stipulation r* that is, by agreement -- at I 
1 

5 

any time, and tihe pl&int i f f  may d i s m i s s  of his own motion at i 
I 

I 
any time before the introduction of proof at the  t ~ i a l  of the i 

I 

1 
Cfb%LtBa 

"Provided, however, that  in the latter event the cow* i 
1 
i may assess against h i m  any costs  inourred by the defendarnt, I 
i 
l and, ahen the def  endent htns f % l e d  a aounter olrrim prior t o  thei 
I 

&ate of euah dimiasal ,  may deol ins  t o  permit such dismiaaal 1 
0s may order %he emnter ol~CLrra canttnued f o r  t r i a l  and 1 / 

j 
lad judioation. An aot ion  may be dismiesled a t  any other  time . 

j 

i 
by the c o u r t  upon mot;ion and suoh terms and conditions a s  it 

; 
may deem jus t and proper." i I 

II you want to look baok here to t h e  local committeesf j 

I 
I 

augges tions, you w i l l  see a good nany suggerrtions far a rule, I 
1 

an6 some difference o f  v b w  as to just what; it should be. 1 I 
I Mra Donworth. This 18 not free Prom d i P f  iouley in the I 

1 matter of arriving at a j u s t  ~esul'ba The Code provtslon in i 

our State, which a p p l i e s  in the d i s k r i o t  ctourt in law 1 I 
1 

i 
actions, i s  that st my time before the submission o f  the oese / 

I 
t o  the jury, in a jury ease, the pla in t i f f  may t a k e  a 1 

i 



voluntary nons113.t + 

BY@ D~'pT18e t is the  Vfrginia sf;ntuts, and they heXd 

they had to follow tha t  umlsr the oonformity act before the 

MFr Donworth* in a ease t r i e d  by t he  .judge, the  rmle is 

n o t  so speci f to;  but we try to make it substantially the same 

as in a jury case. T h ~ t  i s ,  before you winti  up, you c m  B l s -  

mill* 

Somcstimes a voluntnry nonauit is very important. You 

f i n d  you are surpriaedg a witness y o u r  else4 upon is dead,  or 

something of the kind+ You do not f e e l  l l k s  taking a con-. 

t i n ~ a ~ b r  You have to study y o w  casre again5 and i t  does ~i~9e1 

ae if a voluntary nonau9%, you belng llable for t he  oosts,  

is the only remedy8 and y e t  t o o  many voluntsry nonsuits, of 

aawee ,  subjeatl the defendant t o  annoyanoe and diff%oulty. 

I do not know just where t o  drew the Lines I am in 

fravor of having the rlght of voluntary nonsuit, or what 

amounts t o  that$ subeist for  a longer time, it aeemrr t o  me, 

than the beginning of the intraduation of evidence* I am mt 

quite, olear on the aubjeota 

Mr. Dobies. You mean a s  amatter of right? Of course hc 

makes provision here that the judge may, on motion -= 

Mrr&nworth. Yes$ as a mttm of-r ight .  

Mr. Sunderland. I wonder whet t h a t  word "aoatsW wuu9d 

mean,  If it i s  jut taxable costs,  it does not  amount t o  



much. If it i a  expenses fnourred in preparing for the t r i a l ,  

it is a very different thing. 

Myr Donworth. It only means taxable oost  s i n  pre\otiaer 

HP u S w d  ar land +@ T h a t  ie no oampensation f o r  the 

defendant, the other party, who has gone t o  all the trouble 

of ge t t i ng  h i s  ritneaaes there and praparing to try the 

cam, an8 then Pinding 5% blow up on him because the other 

party, f o r  eome reason or no rcrascml deaides he will quit for 

/ /  the time bslng. /i 
Mrc Wiokersham. Ae %he graotica, at present stands, [I 

1 

I I 

/ /  o m  he not  suffer a voluntary nonsuit; at any time before the 
I I' I 

aaas is submitted to the jury or amrt for a deoierion? 

Myr Mi%abell. The g e n e r ~ l  rule %a tha t  he m y  diamis ls  

the auit voluntarily before the t r i a l  oommenoes, or during 

the trial with leave of the c ~ ~ t r  Is not  that the general 

praotiae? 

Mr. O l n q r .  He may dismiss at any t i m e  under our 

practioe. g 

I 
I 

MreIbnw~rChe Uhtil the jury iar ready to retire* 
1 j 

Abre BWerlmda The S t a t e  praotiae ~~~~~s quite widslyi 
i 
I 

on t h a t  point$ but, generally speaking, f think it laslta up ! 
uneil the introduotion o f  proof, ae an average@ It seems t o  1 

I 
I 

me t h a t  is unless there is oompensation, booause the 1 

I plaintiff oan do that aaprio2ously and put %he oWer party to , 
i 

enormoue sxganee~ and 2% seems to rss t ha t  at tha t  *%me he 1 
1 



ought tcf make some showing. 
t L  ' > 

1 lfk r Olney?o Dean Sunderland, in ninety-nine caaes out of 
I 

a hundred when a a u i t  is dismissed in that say i t  is never 
k 

brought again. 

Mrr Sun6erlandr Well, of ~ o u ~ s t s  it m y  be brought %gainr 

1, 
11 
ii I!&. Dobls* I do not th ink  that  l a  true wtth us in 

I 

I ;  M r r  Obey. It is true o u t  OW way. 
II 
I <  

II Myr Doble* I am rather.inolins8 to think that some of 
fi 

/I the older laaysra there *ho are used to this right of taking 
i[ 
I' // a nonsuit at any time before the jury retires might no t  like 
I !  

/I this ~ ~ 1 8 .  I think there is great force in w h a t  a l o t  of 
I! 

;i you gentlamen say. It ra ther  Hurts He t o  think of the plain- 
I1  
I /I 
:' i' tiff in any aaae just rocking .along, and one minute before 
// 
// the jury retires$ when a l l  the evidence is in and a l l  the 
ri 
ti 
i! trouble haa been taken, just saying, "Your Bonor, I take a 
I z  

! nonsuit." 
I 

i/ 
I Wr. Lemamq We have the right t o  do it, but it i s  /I 
I! 
;' extremely rarely that i t  is done. Have you the rig$% t o  00 // 

i 

1: r it, Mr. Dodge? 
!i 
i; Mra Dodge* Substantially, I th ink,  a s  i t  say8 here, 
{ I  

!I 
/I before the introduation of  proof. Is there a right on the 
ii 

/I jg part of the pla ln t l f f  t o  dlaoontinue after motion for summary 
i ! I/ / judgment has been filed? 
11 i: 

/i Mr. SwxIe~lant3~ Z do n o t  think there %a any provision 
I ,  

;i 



of t h a t  kznd there,  

W $ ~ % g e ~ ~ h & f i ~ a  If that weye there  X ~horalelt khimzk 

it would be welcome, because, a f t e r  all, the summary judgment 

leaves the  matter free to be l i t f g a t e d  over agnln: and if the 

g l e i n t i f f  voluntar'lly withdraws, that is as much as the 

defendant oould g e t  on motion for a summary judgment, 

. Mr. Cobie. Yo$ he might get a judgment on the merits. 

My c Sunderland He might: g e t  a judgment whioh would 

be a bar to anothm ,ruli; but I think t h e w  is nothing on a 

etummary judgment to prevent a voluntary dicsmiaaral. 

Mp. Wiokerahtmr I do no t  know* 1 doubt tk&tts 

e !41tehel19 L e t  me r egtd the Mfnneastta rule &bout tha% r, 

It gives  you a pretty good pioturs of the praatioe in s ix  or 

eight Stateta of the Northweetr 

''DXSH'SSSAL OF ACTZQH. 

"An ac t i o ~  may be dismiesed, without a f i n a l  detormina- 

t ion of i t s  merita9 in the following casesr 

"1. By the pla in t i f f  a t  any time before the t r i a l  

begine, if a provisions% remedy has not been r~llowed, or a 

oountex~ ala5m made or other &f f%m$1t$vs relief' demrtcndadt in 

the answers Provided# chat a n a c t i o n  on the same oauae of 

aotion against any defendant eha13 nok'be dismissed more than 

once wL.l;hotat the  wr.lt%lien o m s  en* sf' tka defendan% or an o r ~ d e ~  

o f  the o o u r t  on notlee and otause shoolllf 

11 f 
3; 

j j " 2 r  By either perty, with Che, written oonsent; of the 
1; 
I $  



I 

3 '"4- g 4 1- 8% 
A-- 1 

I 

I I 

I 

Gther I I or by the o o u r t  upon the applioat ion of stther party 
;I L: 

,$ a f t e r  no t i ce  to t h e  other and gluffioient ocluae shown, at any 
I 

time beforts trlal~ 
I 

"3 ,  By the oourt where, upon the trial and before the ;/ 
1' I f i n a l  aubrnis~~ion of the case, t h s  plaintiff abandons It, or 
I /  

!I f a i l s  to nubstmti~te or establish his cause of aotlon or 

right t o  sacovsrj 
i 

n4r By t;he oourt when the p l a i n t i f f  f a t l a  to appear on 1 
I 

I 

the t r i a l ,  and the defendant appear8 and asks for the d i g -  
5 

i 

m i 8  aaf 8 I 

"5. By the oourt on t h e  appliaation of some of the ! 
I 

dsfendanta, when them are others whom the pla int i f f  f a i l s  
I 
I 
i 
I 

to proseouta with 8iligenoe. A l l  other moderr of diermisslng I I 

an tlotion are ~ b o l i s h e a ~  The d i s m i s s a l  mentioned in the 
I 

! 
1 

first two eubdivisions i s  made by an entry in the clerk's 

register and notloe to the advcsrse party# In a l l  aaBea 

other than thoae men* ianed in t h i s  rule, tfie judglasnt s h a l l  1 i 
I 

be rendered on the merits+" I 

I 
I 

Yon see# the  pla int i f f  is glven Che right to do it 1 
before t r i a l  oommenoea, onoe. He cannot repeat w i t h o u t  con- I i 

i 
sent of the oourt.  During the trlrl be has t o  g e t  the 

courtgril aoneent. X I  the o o m t  thinka juatioe rctquirea that 
i 

and 
1 

he go through t o  the sndhtnks his medioine, he oannot ge t  out. 1 i 

'outr after all, in a a m a ~ y  judgment: a l l  the aaurt  4eaZdes iq I 



that t h e  p l a i n t i f f  has not presented a 8006 aaupre, of aabion 

or khe defendant has n o t  presented a good defense, and there 

!, i a  no t r i a l  o f  any ireuea, an8 thero ilsl nothing on whnrhicth a I 

I I 
I 

i 
!i plea of former ad judiaatlon oould run against  an al legat loa 

I 

!/ on a similar ntate of faclCa that d i d  s e t  up a good cause of i ![ 
li 
I:  I 

Myr Sunderlanap But on a summary judgment, if a 

1 defsndtlnt guts up a perfeatly good defenae, l i k e  the sestute i 
I r 

1 o f  ifmitation&, and there is nothing t o  meet it at all, then, ! 
I 

I 

before judgment 3.8 rendered, the p l a f n t i f f  gays he diamiases .  i 
11 
' t  

I 

I I I! NIr. N(itchellp You ought not  to be allowed t o  diamisa 
j t  a f t e r  you 
/ j  during the t r i a l  without tho consent of the oourt,/onee g e t  
[ ! 
I 1  I 

ii goingp The a o w t  aan lee you do i(i, and normally he w l l l j  but /  
j[ 
I[ " if he thinkr you are playing with the other f e l l s w ,  and ;your i / /  I 1 I 

/i whole case i a  auoh tha t  you ought to go through to a f iniah 1 
!! 
:I 

i 
I 

and not harasls the defendant any more, he can refuse a volusl- i 
7 I I I 

[; f ~ p g d i a m i c ~ ~ a l $  and i t  r o ~ k s  very w e l l *  It gives prokeotion 
$! 

l i  
I 

[I t o  the defendant against harassment, and al lows the plaintiff / 
iI 

i 
I 
1 // t o  dismiss if he ha% a good reason for  5CI He may g e t  oaughght 1 

li 
il i 1 

i s  without  a wl tneaa ,  or by some surprise, or something, and want / 
: : 
I 

i 
1 

t o  diamirsa, and juet ly  ought t o  be allowed tolafter the, trial I 
;i 
ji  1 
li 

O O m b 1 1 6 % @ s  i i i  I! 
I 

t l 

[ [  

i 
& a  Che~rgr In a case tried in our  Federa l  cour t  under j 

li I i 
t h a t  strltute just a little b i t  ago, the pla int i f f  dismissed %hi 

F i  1 

jE 
I /  seoond time, and %ha, C. C. 8. just held he couM not Bo it. 
l; 
/ /  



The way he trf ed to do it was just simply not to appear when 
. 

the a a a e  cams oh. Then he argued t h R t  W e r  the  other sub.. 

dflvision, all the c o u r t  could do waa to enter a dismissal 

without prejudice, and had Judge Mordby badly worried. Re 

f i n a l l y  asaided the man was entitled t o  a trials He got 

worried about it+ He impaneled a jury, t h e  daf endant prer 

aented h is  evldenae, and then he direoted a vardiot f o r  Cha 

defendant. The C. 0.A. sa id  he need not  have done a l l  that8 

M P ~  Mitohell.  Failure t o  a'ppear was squ iva l~nt  t o  a 

voluntary d ismllseal before t r i a l .  

Mr. Cherw. Thie, was the seaond time. They s a i d  he dould 

not do t ha t ,  and they gave judgment on the meriba f o r  the 

d e f  endank v 

M r e  Lemann. But it ahould be plain that  fa i lure  t o  appea 

would not f oroa the court Co diarmirtcl the suib, if we are going 

t o  adopt thi8 other vies.  

Mr. 02ierry7. I am not  suggeat;ing the  Ian 

beoause the language d i d  lead t o  that oonfusion. 

NIr. Donworth7 Of courea the aourt can rilaayar grant a 

man a oonbinuanae, in aaae o f  hmdehipze That T i  tths proper 

remedy for a r e a l  hardship.. 

Thla MfnneaoLa rule aeems t o  ne, p r e t t y  gooil. It doer 

abridga, the plaintiff's rlght RI crxlsting, I think, a t  oommon 

laus* That is recognized by the, mls itsew* It says a% the 



1) 
r, Bottont 
I I 

j3 
! 
I 

I " A l l  othtsr modes of dismiraing an ac t i on  a r e  abo3iah&Ln , 
I2 [ 

@ Sundcsrlandu A t  aommon l a w  you could dismiaa a f t e r  i I 
3 %  

; t h e  jury wen% mt. If you get ward that they n ere sdarying 
5: 

I i 
.i out too long, you could d i ~ ~ ~ i s s .  
/; 
f l  Mr,Dherry* InEngland, of oourae, when theyhad that  
I I \ 1 

I z 

r u l e  at aonrmon l a a ,  all the sxpensee of the adverse party were/ 
t I 

ji 
/; included in t h e  dos'bsr Is t h e m  any ntaoessity o f  worrying 
ii 
I 

about ord%nar$ oosts if the right of the p l a i n t i f f  t o  d i s -  
I! I 
1; i 
miss as  of right; ends with the beginning of the trial? There / i ! 

/ /  i 

/ is some hardship on tho defendant, it 3.8 6~~x49; but at cluah an / 
1; I 

;I 

ii early atage as that, I wonderlr You are making the suggestion/ 
1: 

I I 

Myr BunBerlanB. Yes, beoeutre a t  the beginning o f  the i 
]I 
I 

/ I  i 
/ /  t r i a l  the  witnesses are all there$ the sxpenee has all bem 1 
/ /  
/ I  inourrsdj the work hae all been donee 
!I 
3 %  
I ,  

;I 
I! 
i' 

Mr. Mitohallg You do not need to m y  anything in the 
!I 
; I  
i i  rule about aoerCs in oaee 01 voluntary dlamiseal. On jua laen% 1 t i  I i 
I r  5 

il of dismlseal, they just tax the aostrr as a matter of i"ooure. 1 

jl I 
I 1  
11 M r c  Oheye That ie one Ohing I want t o  bring up herer 
!I I 

Aa this rule rends, it does not make it o l ~ a r  t h a t  the .oats 
I' 

i 
i 

I ,  $ 

/; go as a mrrttcsr of oourse on d f . s m i ~ a a % ~  They oould go as r 
! i 

I 
/ j  matter o f  oourees I 

I i 
!I 

I 

HF* Mit~helZ~ Yea& i - 1 
I 

t 
i 

tr 
i i  My* LoftSn. 5move that  there be inoorporated in t h i s  
i j 1 
il I 

i 



i yule a provirrlon t h ~ t  nonauit may be taken a t  any time before 
i j - 

I 

: I '  submission to the jury, in the Aisoretion of the OOUFO.~ 
1 
1 
I NIP+ Mitchellp You mfianCturing the t r i a l ?  I 

:I 
1: 

1 
$ I  Mr. Lof t in .  During the t r i a l ,  at any time before 
I 
I 
I 

submission to the jury, in the diaroretion af the aourfo 
!; 
( 1  

:I i 
i; 
;i My* Wickersham. You d o  not mean t o  l i m i t  his right t o  1 
'i I 
[ , 1 d i a m i a a  before the t r i a l  bsgipa? 1 
!I i 
rl 1 

jl MF* Lof t in .  No; he already has that.  
I: 

/I I 
i 

1 1  
ii Bdrr Clarko I do no t  see how t h a t  is differen* than I 
I $  

1: 
i 
i 

ii this, if you add "in the disoretZon of the o ~ u r l ; ~ .  I have id 
// I i : /I that  the oourC may do it at any time, i n t h e  l n a t  sentanoe. 
$1 tl I 

i 

Mya &bier He could do it whwhile the jury i e  delibarati&l 
1 
I 

Myl Clark* Yea,@ 

Mr. Lemama The idea is thlilt he ~ l h a l l  have a r i g h t  t o  ! 
1 
z 
i 

'1 B i a m i e s  without permisleion of Ghe o o u r t  at any time before the1 
li 
1; i 
ii t r i a l  begins,  and a f t e r  that a t  any time ~ 5 t h  the pcarmilsslion oh 
j! 

if i 

1; Myr Mitohell, Your rule doe8 not prevent h i m  from B I B @  j 

m i s ~  ing twioe without trialo I think the Minnesota prov5aion 

ia a good one, bha t he a n n o t  t r y  that more than onae .~  

MY* Dodgep The last  sentanob of the rule.meone, does 

i t  not, that the p la int i f f  may dieclontinw a t  any time by 

leave of the, oourti? It looks l ike  an extrcrordlnary power 

you have oonferred on the oourbo 

R&r* Loft in.  It may msan that, but it doea not say 
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dismiss la1  on the order of the  @ourbe I 

I 

i 

lJIitohellr You could say in this rule, "except a s  

otherwise provided in t h e  summy judgment rule I " 
I 

I 

Pdr. Sunderland. That r e a l l y  ou&t t o  be taken care of 

here, I should think. 
t 

Mr. Cllwki Yea; I should think ero, bsaauae tihe summary j 5 

judgment rule does no t  provide anything on the sub jeot* 1 I 
i 

t 

Mr. Mitohell* 'Phat rlghh i 
i 

Mrr Clark, We ouulcl add here a phrase to aovtsr s w a r y  / 
I 

ju8 gm5ments g 1 

I : 
Mr* %t.mde'x9Eanc%, Yes, I 

i 
MY* Wlokereham. 1x1 what way would you take the mumnary / 

1 

jud EJrnenG 1 

Mrr Sunderlandr Whe3re it %a up for hearing* 
i 

M r r  Wioke~sham~ L i m t t  the right to diamisa to the i 
i 

time before the motion i s  submitted t o  the clourt for deoiarionlj I 

Hp4 Sunderland* Yes, and theresftar only on order of' 

the OOUPB+ 

Pdr&l&iokmshame And they ealter only by leave of the 

court, yea 3 but at any t ime before submiasion? 

Mro Sunderland,, At any time before a~bmifision~ i I 
I 

L e m w .  tVo~ould you l e t  h i m  do it aa of  ups@ at 
i 

time before aubm%ssion, op a t  any time before you f i l e d  the 1 
* i 

1' motion? I / j f 

ii 1 
!I My* MikoheUr Before the motion wwa broughC on f b 1 
i; 1 



Mr. Lemamr That seema to me l i k e  lett ing h i m  dismiss 1 :  
j e  

a f t e r  triali 
no witness& 

Clark. ' T h e ~ e  aye there. 
A 

Mpdr. Obey* Before we leave this  particular rule, I 

1 I uoul8. suggeat t h a t  a d i s t l n o t i o n  mi@% w e l l  be made between 
1 i i 1 
1 i 

what amounts t o  a dismissal, or w h a t  i s  to take e f f e c t  as r 
j 

dismiesal -- a distinction between those oases where the I 1  I I 
p l a i n t i f f  i s  ent i t led t o  i t  aa of aourse, as of rlgh;ht, and 

1 
i 
1 

those aaaes where an order of t he  oourt is require4. It ill 1 
I 

I " 
j ; 

merely t o  ssvs labor o f  the  olerk of the coxirB; ao that, for. 
' 

1 
example, if beforo the t r l a l  the pla in t i f f  f i l e8  a dismissal 1 

1 

of t h e  mif  $hat ou&t to be suffloient w i t h o u t  anything 
! r 

further, without r\ng order or anything of that sort;  but I ' 1 i 
i i 
i I where an order is required, then the dismiesal takest e f f e c t  1 1 

only when the order i s  entered* 

My' Donworth. Ju& what do you mecan by that, Judge 

Mr. O l n e g r  It %a somathing that oomes over from o m  

oode, and has worked pretty well there. The mere f i l i n g  o f  

the noeiae of dismieaal in and o f  i t s e l f  constitutes the 

dismiesai. The aation i a  st an end r i & t t h e n  and Chere, 

without anything furtrher, without any entry or anythtng e l a e s  

MP. Dodgeo Iar not that the effect of the rule as it 



I 
Mitchell@ It s n y s  here, "the p l a i n t i f f  may di~miss"~; 

i 
That in8iccltes t h a t  an orde r  has been requilred. 

1 
@ p r & n ~ ~ ~ t h .  "Or of hZs o m  moeion at any time before 1 

I 

the 2ntruduot;ion of proof " a  T h a t  would mean that  &en he does1 

that ,  G h a t  i s  the end of if; would i t  n o t ?  i 
I 

It ought t o  be ntade clear, though, 

t h a t  there tar no orde r  required on the notias of d i e m i s a a l .  

Olney; I will take Chat up with the d~aftsman when 
i 
I I get baokr 

I I 
, 

I 

!i Mr. Mitchell. May I suggest that  the words *the p l a i n t i f t  
i t  

I j I may dismisan ought to be qualif Zed by "without pre judioeR, or I i: 
! !i "without dstsrrnina* ton a f  the m e r i t a m ,  becaurre t;hs wunror8 

11 

I 
j 

i/ i 
$; "dir~rniss" l a  sometimes ulaed t o  mean a d i s m i s s a l  on the merits.i 
i l  
I! 

I 

: I  

i 

Mr. &emmr Y O S I ~  i /j 
Hpr Hitahella That ought to be provided for* 

How, if I may go back a minute, X thbk the committee 
f : 

/ /  ha8 solved,  w i t h o u t  knowing it, my controversy about the 
/ /  
1: 
I; neoeasity of riling paperse The moment you isavcg t o  the 
1; I /I local judges, alroordlng to Chair o m  gractloe, the method of 1 
/ /  I 1 g e t t i ng  oases on the oalsndnr, and all t ha t ,  you automatioallg 
1; 

1 leave to them, d x m l d  leave t o  them, the  olattnr of requirin 
I! 
1 when papers ahall be f &led. Some of them will want the pagers / /  

11 filsd and have the oases autonaticelly, put on the ca l snds~;  
I 

and you ooula no* work the New York sgsltem, for ins  tanoe, ii 
/I 
nj 



1 

1 

\ without having them f i l e d .  
I 

I 
r 

, I  - 
I j So, if Wickersham will take the ohair for a moment, 

I 

I 

ii I move that  the matter  of retquirament,as t o  the filing of 1 
i 

papers go along with Rule 81 as a matter Chat is left to the  1 ji 
1 1  

// l o c a l  maohinsry, end that a31 our rules therefore will d e a l  
I: i 

i with servioe, and not be, baaed on f i l i n g ,  beoause t h a t  mar 1 I I  
ii i 
? vary in different  distriotsr 
l i  

I 
I 

!I 
I 

I Mr. Clark. May I make a plea a little b i t  further than 
I i 

ii t h a t  -- t h a t  the ntatter of serving pleadings or otherwise be 1 
i I  
1; 

i : 
/ /  subjeot to l o c a l  rule? I 

! 

Mr. Donworth. The method of serving thaml 

t j Mra Clarko Yea, instead of w h a t  I auggestea originally.! 
;I 
; I  I 
ii Just aa Mye Loft in is afraid to go baok toF lor ida ,  I a m a  
r j  1 
1$ 

1 l i t t l e  ~ f r a i d  t o  go back t o  Oonnectiout with a rule t h a t  you ' 
!I 
i Z  I 
1 gentlemen tnl.1 th ink i s  simpler, but all the b ~ e r a  with 1 i I  I 

i j/ I have been brought up w i l l  think is horrible. 
:: 

1 d 

/! r separate motion on tha t& This matter of f i l i n g  I thlnk I 
ii I 
t i ' we have forced ou~selves to leave to tho t r i a l  judg es, 
I j 
j/ Mr* P o ~ w o P ~ ; ~ ~  16 8soond $ha* araot3tane 
ii 
j! I 
!! Wioke~crham. I w5sill make t h e  mutton far  the Chairma+ 

i 
! eo that h4 can put ito /i 
;I I I 
I Mlp. Obeyr I think i t  i s  e peculiarly eatisfaotory 
;i 

i/ aolut;ion, beoause i t  shooks a great many of us, and it i s  
i r 
I t  

!i 11 going t o  shook the bar in a good many-States -- at; any rate, 
!! 

I 
!I 

I 
ti i 



I 

57 > -a- 1 -4:iaa 
I ?  

1 

I, 
I 

I 

$ 

$ out weat -- that any act ion  sha l l  bs pending without a peper 
t 1  

I ![ on f i l e  Zn oo~rtr 
I 

I 

I 

r I  Mrr Editoholl* Y o u w i l l  find most of Che Federal  
I 

ii ju@eca rrsquire them t o  f i l e  them. 
: 

1 B h  Ohaye This pernits %hem, in the d i a t r i a t a  tht ass i 
I 

i aocuatomsd t o  that praatice, t o  go ahend on that basda; and in 1 

I 

the other distriots,  where they have the other practioe and 1 
$ 

I a r e  aocua tomed to St, or think it adviclrble, they om adopt it 
i 

Mr. Mitahello. Are, you ready for the question? I I 

I 

B4r. Dodge& I ICZ; rsq~~ires a careful considersation of 
1 

1 

our rules, hawever, many of whioh I think obviously contempht(i 

a oaae %n o o u r t c  How La a party who i s  internsbe8 in the 

subject matter going to btervene if ha, does n o t  know anything 

about the  oaas? I think there are t b s  limitlc in various 

oasear and perhaps o t h e ~ a  involving the  a c t 8  o f  t h i r d  partiesl 

whioh contemplate their knowing what iar going 

&r Olneyo How do they know i t  now? They hva ,  t o  f lnd 

i t  o u t  in 'some way. 

My.  dodge^ Yes, but if the papers a r e  on f i l e  they have 

no d i f f  ioul t  y 

Myr  Olneyl, NO$ they look it u p r  

MrrLbbie, Z u n d s ~ s t m d  the motion now i r s  juaC aa to t h ~  

filing of the papera * 

gr. Hitohello As t o  the t i m ~  ahsn papeps have t o  be 

;{ filed -& vhethe~  20 day@ a f t e ~  answer, or fhrbe reeks before 1 
/ /  
ii I 



J 

t h e  term, or w h  t notlr 

Mr~Smderlanilr W i l l  it be at a l l  smbarraasing for 

lawyers who have oslaes in othw d i s t r i o t s ,  not knowing w h a t  

the looal rules are, to be sure that tihey g e t  their papers 

f i l e d ,  ff nsoeasary, in the right t i m e ?  

Mr. Donworth. They ought t o  employ l o a a l  lawyers. 

M p p  I)o%;)iep The etlerk would know* 

Mrc Lemann. Yea3 t h a t  i a  a very salutary pule. 

Wlrr Mitohello They woula no* be famil iar with the 

praotioe in other distriots sxaept as a matter of o o ~ t e s y *  

It i s  an  almost universal ouatom, i a  1% no t ,  t o  have loaal  

lawyer a ?  

Anre Lsmann. The only queation I have irr as to how 

fmBarnentalzia bhlng this lea. We have diversity and a system 

o l  unifom rules. That other, the t r i a l  calendar and the 

mat te r  of dlaposing o f  oslsee on the t r i a l  cralendar, nuttoe 

of t r i a l ,  &or ,  seem to me t o  be matters of d e t a i l  chat ougkt 

t o  be l e f t  to t h e  judge in running hie court. T h i s  seeme t o  

me to bs different 9tn ~ h a r a o t a r *  1 d o  not  know that  1 would 

urge any very strong objection t o  its It has the greet merit 

of l e t t i n g  the lawyer8 everywhere Bo what they tire aoauetomsd 

Of course  if we wen* on that theory we would not do a 

great d e a l  of what we are 60% hhere, becrause there are some 

of them that; are going t o  make lawysrsl everywhere do thing8 

that  t hey  have  not been aocustonred t o  doing3 and having 



t- .stepped on t o e a  aa muoh as we have, the question is Pshether 

?'are ought t o  make a reluotanae t o  ~ L e p  on toea  here lead ua 

to oormnlt a matter of imporeanoe l i k e  this t o  l o c a l  rules. 

That is tihe only doubt I have on Che &opoeition. 

Ms. Mitohell* Our alternative i s  t o  require filing, 

beoause if we do not  t h e  judg e in New York cannot apply this 

pule about calendars, eta* Unles~ the papers are f i l e d  they 

have n o t  a way o f  putting the= on the olrlendar wlkhunt notice 

Br. Lemann* If we require them t o  be f i l e d  -* 

N F  Mitohell, That wlll f i C  any case* 

Mrr Lemannr The only alee~nez t ive ,  as you say, would be 

t o  adhere t o  the rule we had previously tantat ivalg  adopted, 

an8 r e q u i r e  them a l l  to be f i l e d  in a oertaln length of times 

It is g o i n g  Co orsate great oonfusion th~ough the Federal 

judges as t o  d~ether or not  your papers are on f l l e r  In 

Minncssota they do not fi ls  them until they w e  ready t o  aot  on 

the ~ 3 a 8 6 ~  

Mp. Mit~hellr In the Federal aourt? 

MP * Lemannr yea 

Mit~hell~ I will not sa %hat r 

M r a  Lemann. Unlerss it is Yinncssota, the only other 

place I have heard that suggested $8 Hew York, where, a ~ ~ o ~ d i n ~  

t o  t h e  Repo~terb Information,  the Federal judges are t rying 

very hara t o  make them P i l e  thema They want t o  make them 



f i l e  themB 

Mrr Mitohel l ,#  I think inMinnesota, i n  a $ a a c a s e ,  you 
'\ 

have to go t o  a oourt and g e t  a aumrmone i s s ~ e d r  That means 

f i l i n g  rl@% the rec 

Mr. Gemam. So that would be introduoing i n t o  the 

Federal oourtsa not great d l s p a r l t y  of practiact which would 

tend asptinrrt oonformity ra ther  than oonfarmity on a ra ther  

fundamental mattor. I do not t h i n k  it is oonvinoing t o  eay 

we are permi t t i ng  this divergence o f  calendar* 

By. Mitohel l .  I w i l l  withiliraw t h e  motion, and l e t  5% 

s t r n d  as i t  l a ,  t h a t  you have to f i l e  yow answer in twenty 

days. When do we have to file a oomplaint? 

Mr. Cllerk. A oomplaint hee to be f %led in twenty daya. 

Mr. Mitohells I w i l l  forget % b e  

& a  O h e y e  It does not seem t o  rae a very fundamental 

merttsr~ When you g o t  down t o  it,  it l e  no* a particularly 

fundamental matter whether it is done as the Mew York praatioc 

has developed,  or whether i t  is reqdred t o  be P i l e d  a t  the 

time, as w i t h  U S a  It ie not  partfoularly fundamental. The 

fundamentar thing, a s  i t  eeemed t o  BIB, waa t h a t  you ha8 t o  

serve a oopy of the complaint on t h e  def en4ant, so he would 

know what you were t rying t o  do+ 

Mr. Lemann. I think act are a l l  agreed an that,  

Dodges How about olaas suits ,  where there is a 

great q~reat ion as to whether a s u f f i o i b n t  number of defendanti 



hwe been included,  and there are  countless numbere that m$&i 

come in? 

Mr. DonworCh. I t h ink  these objrsctiona are more apparen4 

than real ,  for the reaceon that  under the praatioe o f  not re- 

quiring the papers to be f %led either party mslg f i l e ,  wheneve3 

he wants to ,  his side of the oarre3 and, aeoondly, t he judg e 

always has t h e  right t o  make an order that the papem be f ilec 

Consequently, thla rule that you would m k e  would be l i k e  ~1 

general order t h a t  would govoyn the maktsr, j u s t  as apeoial 

ordera m i g h t  on his own motion* 

Mro Wioke~ehamr A t  the presdnt time you s t a r t  your  e u i l  

by filing a b i l l  in atquify and get t ing out a subpoena. A t  

oommon law, under the amfomitg ~ 0 % ~  you praoeed exactly as 

you do in a State oourt. You g e t  your summons, and you easva, 

your  swnmona and oomplaint, and the def  endan* answetrs, and 

t h e  re i@ stand8 u n l s ~ l a  the plaintiff mnts to move the aause 

ahea8, and erervear n o t i o e  o f  trial, an8 there  is no oppoprLtion, 

Here we are blending t h e  %THO slyatem, and the  question i r  

whether the e q u i t y  rgetem i l s  better to adopt for a l l  oaaea, 

law and equlty, than the loalrr pratltioe at common lawo Beforc 

f o ~ m i n g  a definite  opinion layself I would really rather ta lk  

to Judge Knox an8 t a l k  t o  t he  mcmaging clerk of my off ios ,  

who is dealing in thoee things all the time, and g o t  the i r  

viers. I ctonfeaa i t  l a  not a subject with which I have 

b e e n  broughf in oloae eantaa-b for  a long $ i m e ,  



Mr.,Cemann. I may be affeated by the great novelty of 

t h e  whole sahame t o  me. If I were mom w e d  to it I would not 

be bokherad no =uohe bu98 it be we13 "c ppans it until we 

e m  $hink 3% over and perhaps $alk i% ever w i t h  aom of $ha 

jud gelg? 

Abr, Olnegr Mr. Dodge has brought up the matter of class 

suit~r I think the p o i n t  he makes there might have a very 

d e o i d e d  bearing i n  raome oases& in that oonneotion I %anted tc 

suggest to t h e  Reporter, when he oomes t o  redraft  that a s a t i o n  

in r e g a r d  to ctlass suit;s, the advisrability of saying in the 

rule that in olase suits -4 ant!! I am ~ l p ~ a k i n g  now o f  genuine 

olase s u i t s ,  where the par t i e s  on one side represent a large 

number of peopl& who are not actually part ies  t o  it -* it 

shall  be the duty of the court in those aaaes t o  gee t o  it 

that suoh nudber of clafenclnnts are represented and the prow 

ceaaings are so aonduoted t h a t  the f i n a l  result or the  f i n a l  

presentation of the case &a11 be entirely aaequate t o  

gro tac t  the ri@ts of those outeide.  I say tha t  beoause X 

do not t h i n k  in many aasers the judge real ly  appreciater that 

thorre rruita go on the theory of representation, and that  it 

is all-important that that regreaentation be adequat e. 

X am ju8.t; making that ae a suggeetion. I th ink you 

oatcb the idbag do you not?  

M T ~  O l a ~ k e  Yesf I get ihc 
1 

MY* Donnorth. My investigation of %he, authoritiela -I 



' 

whioh I mads very  oarefully, a& I sald, about a yegr ago --. 
I 

disolosd chat they stated that t o  make an cldequsbe judgment 

the oour t  must f i ~ d  as a fact What Judge Obey s ta ted$  but 

if theye l a  the slightelst doubt about,. it I khoroughly agree 

Mrr Olnsy. I suggested that it bs in th;here, n o t  because 

it i a  not the law now or anything o f  t h a t  aorl;, but beoauae I 

th ink i t  is advisable for the d l r e o t l o n  of the judges them- 

selves* The burden l a  r e a l l y  Chrown on the judge independent 

ly of the parties that  are befora him. 

Mr. Mitohell* Did we n o t  adopt the prinaiple t h a t  in 

addition to that mile we should say something about fail. 

F @ P P ~  El 8r%k& %f QE%? 

Mra Donworth. We l e f t  it all e 6 b e  rearafted, but I 

th ink  that was in i b .  

Mrc Mitch~11. I t;hou&hk i t  was* 

qe Dobis. We agreed nub t o  make any provision ae t o  

the, binding ~ f ' f e a t  of %he judgment, though3 to leave that t o  

'bh~ O U U P ~ B *  

NP. Donwortha TO 'omms, beck t o  Rule 82, I have one or 

two suggestions, L s t  us read baginning a t  Che beginning, 

to g e t  t h e  oonn~otiont 

"'Phs gla int l f f  may dismias a l l  or any part of his 

acrtf on upon a written stipulation t o  t h a t  e f f e o t  signed by 

a l l  Che par t lssH  *- 



I auggest inserting there "who have appeared thsreinHs 

We oftea have a lot of men that we h v s  publiehed not ice  t o ,  

and have never heard i ron8  they have imaginary lisns, or sws- 

thing of the kind, porbpe .  

&a Olneyr Which rule is that? 

Bdrc Donwopth* Rule 82. In the t h l r d  l ine ,  after the 

word wpar.tiaa", i n e e r t  the vsordr "who hnvo appeared thereinR. 

Mr* Dobie. And in the f i r a  t l l n s  we h v q  *nithou$ 

preju8iaeR, have we not, just to ge t  it a l l  together? 

Mr. Mitohellc b e t  Rvlthout  a final determinat;ion 

on the m e r l t s "  i s  the urtual expression. 

Mrs D~nwo~thr Then, in the proviso -- 
w&ovldsd, however, t h a t  in t h e  l a t t er  event the aourt 

may rerrress againsf him any c o s t s  inourred by the defendant" -. 
Profsseror Sunderland raised the quostion as t o  whether 

that meant *he impoerition of something outsiae of the taxable 

o o ~ t s a  I th ink  that doubt ought t o  be removed, and my own 
t h n t  it should  be l e f t  

iaea irqto the ueual prooedure. I think Judge Ohay suggested 

t h a t  r e  elther expressly gay "with aostsw, or leave it to the 

gencarcal rule, whloh I suppose i s  r tatukorg, that  Chs defeated 

party ie taxed with the oosts.  Z do not  think, however, that, 

fhia aihould mean ran indemnity allowancsj and if we do mean 

that I th ink  we ought t o  say ao. Ple ought not to leave 

fhir, something f o r  the  lawyers t o *  ttruggle over ae t o  whether 

they r imply gay the taxable ooe t e  , or &?TO arttorneye f see, 







taxable costs,  becauaa it relatee  t o  diamisaal before tr ia l*  j 
i 

Mr. Lamam. Hay I ask why you say "the oourL may"? Whgl 
i 

should he not; alwaye be neoessarlly condemned t o  pay the i 
I 

t 
! 

ooa ts 7 i 

1 

Edr* Militahello Let ue 8 t r i k ~  th&t out, bsoauae on dierl I I 

I 

I 
i 

misera% the oosts are taxed by the olerk as a matter of oourge. i 
i 

I MyAr. Lamam. X t  seema so. That would take oars of tho 

whole thing; would it n o t ?  1 
I 
I 

Mr. M f t~halL~ Except dismissal during tri~rl, whlchmay 1 
b e  upon term r I 

i 
Mr. Lemtrnnr That  can only be by oonaent. He has got  to 1 

t 
I g e t  t h e  ooneenC of the oi;herso They w i l l  take oare of t h a t  1 
t 

before they  give Che oonssnt. Do you not th ink  they muld take/ 
; 

care, of  it when they signed %he stipulation? 
z 

i 

MY* Mitohbll* That ie only one way o f  doing itr The I 1 

i \ 
I 

p l a i n t i f f  may ask, durlng the t r i a l ,  t o  dismiss$ the defsn8- / 
I 

ant may oppose it, and the aourt may grant it in his d i s - .  
t 

oretion. If he doea, he ou@lht to be allowed t o  g r a n t  the f 

i 
i 
I applioation on t erw. I 
r 
I 

Mr. 3hm-r f d o  n o t  wish t o  b e h y p e r ~ ~ l t i o ( i f  abouf the / 
language, but the o o l ~ r t a o t i o n i a  In the l a s t  sentsnos, and / 

i 
! 

3% says if may be dismissed at any other time. T just  wonder., / 
! 
I 

eB whether khat o o v a ~ e d  the two s e t s  of tihe above;. whether the/ 
I 
I 

oourfar would be Prse t o  aot in the firat contingenay, beaause 
1 



Mr. Mltchellc The whole rule  i s  in the  ~ ~ S O R Y ~  as fm 

as pkn+asaology i p r  aonaernedr We adopt sB the principle as t o  

t could be done before tr ia l  or during tr ia lb  We gzavs 

insCrmotionrr to h i m .  The only thing we d i d  not r n y  waa tbt 
7 

if it is dismissed during trial8 in the dieoretion of the 

oourt the oourt may impose term, 

Mr. Dodgeo Do we hava t o  cronsidsr at: all the r ight  t o  

get rid of a oase by agreement? Is not  t h a t  an obvious, 

natural right? Why do we have t o  ounsidar t h e  question of 

what  the parties may do by agreement? Of course they arn 

get r i d  o f  a srxiD. 

Pdr, Wiokerrsham* That  i s  the pa in t  I raised& There is an 

abeolute right $0 diarniaa at the Mil of the p l a i n t i f f  up t o  

the bsglnning of the trialr 

Mr. Dobiee The plaintiff alone'! 

Mr. Wokeraham. The plaint i f f  alone 

Mrr Mitchel l .  I ara n o t  sure you are right;, h k ~ r r  Dodgeo 

If you s p e ~ l f y  the ways in nhioh diemiseal may be made, an8 

eliminate s%ipulation, you a re omitting it by inrplioa tionj and 

i t  i s  ~lways oustornary Go put it in when J T ~ U  art3 Li~ting .the 

wage of d i ~ m l ~ a a l ~  

W~rr Dodger We h v e  provldsd for a good many Chlngs hers 

wMoh the aourt m ~ y  order whioh the partiea doubtleaar may do bg 

agreement, a l l  t h r o w  these ~ u l e e a  

Mrr Mitchellp, 3 t;hlnk we have given tho Reporter genesal 



instruotiona onR ule 82 that ~ 3 1 1  make it unnecessary f o r  us 

to ctonl l lder  the arrangement of the verbla* there. 

-raw 

RULE 83 r CONSOLIDATX OH ANI) SEVERANCE 

NIP* Mitohello Rule 85. 

I *  My* Clark. Thilir you w i l l  see, is t h o  broad rmla of 
I 2  

j! 

;/ consol idation and ssveranoe 
!i 
I 
I I  Myo Wiokersham. I am glad you Bid not slay "smop1s 
jl' 
I 

and aevermaee. 
$ 
I 

$ 1  Clark* I t r i e d  t o  abolish thclk leterr I do not  
I I 
1 1  
I know Wether it w i l l  clwvive or notc. I)o you want it to come 
]I 
;I I/ baok in? 
t i  

/i 
Mr. Mitohe l l ,  S e t  us s tiok t o  Rule 83 for the time 

li 
$ 1  baing, 
i l  
i l  
1 1  

Mr. Wiokeraham. Sufffoisnt unto the moment i a  the 

1 e v i l  thereof. 
i I  
1 1  
it W r r  Doblep I onoe heard Chid J u s t i o e  Taft say thaC 
i 1 !i 
ii :/ that "auarmana and sctveranoew thllng waa quite new t o  him in 

r l y  days at; the Ohio bare 

M~eWiokersham. HB O Q U @ ~  80me of the Mew  POP^ lawyers 

M-pr Olney-r The word " m y "  a t  the end of the fifth line 
I /  

ll ou&t to come out* 

;/ 
ii Myr Wickersham. I t h ink  that  is a good rule* 
!i 

;r MY* Clark* Of oourae it is l i k e  the statute  on the 
I! 



other page? only this provides for aeverancs~ Thfts only I 
speaks of oonsol ida t ion*  It is the same idea. ! F&= Wfckershen. Yes3 it gives the oourt c o n t r o l  over 1 

I 

the way t h e  o a s e  %a t o  ba, trie8.  

Dodge4 What does thirs mean2 
I i 

1 

"FOP purposes of any ruling, * * %he aourt may 

cona i l l ida t  a suoh aotiunzsn? 

Mr. Clark. T h a t  mans any Interlotlutory puling, or 

t h e  deoiaion of  any motion, or anything l i k e  that* 

Myp Dodge. He may ooneol idate  the aatlona? 

M n  Clark* Yes* 

Mrr Dodgea I simply suggalrt for the Reporterfa oon- 

s iderat ion  that there  is a very elaborate opinion -- I do not 

know exaotly where iP, ica -- by Chief Justioe Rye on the 

di f f er  anoe be tween aonsolidration an4 an order that caaee be 
I 

t r i e d  together, within the  last t e a  years, whiah mag reprsaent/ 
I 

nut m e r e l y  the l a w  of glIasaachusettr~ but t h e  general law. 1 
i 
I 

Mpc Sunderlandr Oonaolldakion resulta in one judmentr 1 

Trying together r~sults in several j ~ d p e n t s r  I 
I 

Mr. Dodge, I thought trying together was rea l ly  what is 

ountenplated here. I 

No, it does not. I suppose they can always/ 
I 

try aaaess togeeher when it is dons by a@?sement, at isasf I 
i 

MP* Dodgem You are speaking about what the oourt may 



w S W e r ~ a n d  t Does no% e m s  o l i d a t  ion result in 

one jur9tgrnent1 

M y o  C l a y k g  Yes. Of course we have furWler p r a v i d ~ d  for 

the ao-called s p l i t  judgment. Consolidation may result in 

one judgmsntrj but in Rule 98, I thlnk, we provide for a ssriez 

of jvdgments in oases  even when they &are not aonsolidated. 

Mrr M i t t h e l l *  What do y o u c a l l  it when a judge ordsra 

two cases slet down for t r i a l  together as one case, but doear 

n o t  technioally conso l idate  them? What is the expression 

with regard t o  that? 

NFB Clark, I do n o t  know tha t  there is any technical 

exprersaion* It is juat t r y i n g  oases together I- j o in t  t ~ f a l ~  

My. Olneyr They usually oonsider thbmoonsolidatsd for 

purposes of '$riale 

MY* Dodge* Yeat a aomplete consolidation h s  far-  

h4rr Wiakersham, Oonsol ida t ion  in effect makes one aausa 

pending ins k e ~ d  of the number oonrsolidatsdj but the hearing of 

a number o f  oasea together is aimply a matter of oonvenienosr 

It would not ba done exoept in equity, and $ 8  just t o  

Mr. DonworCh. Do you ray the ooncaolidation under our 

practice now would only bs in w h a t  us sd to bs equity muses? 





and judlpnen%oR 

C i f  ing Adler  v. Seaman, Shoot era Island Shipyara Companj 

ard 
v, ~tand/~h~pbuilding Oorporation,  Johnson va Ma 

Railroad Company, and Mutual Life ~nshranoe Company o. H i l l m e  

&. Sunderband% Those are Federal oasrsab 

Mpr C%&rka; P ~ B B  

M~~Sunderlalrld, That %a under this atattilte* . 

'bothered 
Npr Boazw~rth~ I have aomt92nes bean on an 

appeal  as to hether you oould t r e a t  it aer one case or notl, I. 
and I think the oourts have not always maintained the disr 

t i n o t i o n  tha t  Judge Wiokwsham has pointad outB The order 

of oonaolJldatim should always apeoify whet;hsr it i a  a real 

oonsolidation or just a j o i n t  t r i a l ,  

Mr. Wicker sham* Just a g r o u ~ h g .  

Chewyl Would it n o t  ba better to use different  

language when it ie no t  a true cronsolidationl Would if 

answer %he purpoae t o  say, inatead of  "oonsalldats", "oonsida 

.together such aotions or rights o f  sotion", e t o . 5  

Mrs Glark. I th ink we were, wanting something more than 

the8 e 

Mr.Clherryr You do n o t  want true ooneolldationj do you? 

%f ona Doas It not? 

NLr* Chsr~ya I aollaar i f  you w~nt that, 



I 

erlaMIe Do we want t h a t ?  I 
1 

Mpr Cherryo I d o  n o t  t h i n k  so. You d o  not want julat 1 
i 

one j udgmsnt r i 

Mr. Mitohell. If the part ies  ware the  same, you would 

nut  mind ito 

MY s Smdarland a You have a whole group of oasea with 

nothing to t i e  them together exoept a oommon s t a t e  of law 

&md faa*a;n 

Mr. Wiokershm. Not in that oslsej but auppose I have r 

whole lo* of sui ts  growing out o f  the samePtranaaation and 

a g a i n s t  the m a r a t ,  defendant, for exampler It ia a g ~ e a t  con- 

venienoe to aonsolild~te them arll  in one oase and Cry them in 

one case md then 1st the  ju&p;men$ daispoae of all t he  issues. 

Mre Sundsrlandp This rule providsa f o r  a oommon quatrtlonl 
f 

of l a w  or f aoeg 1 
I 
I 

Mra Dobie. That i s  can equity rule, though. The equity 1 

mls aays "boa causes of a l i k e  nature or relative to the same 

quest ionW. bloj that i a  28 U.S.C* 

I Mre Danwo~th. The first part  of that  s t a t u t e  -I a l l  but I 

t h e  last  l i n e  and a half+ there -- real ly  means a trial 
I 
I 
1 

together6 It avoids aonsol idation u n t i l  i t  g e t a  down to the 1 
f 

faat line and s h a l f *  I i i I MTL Clark. It would areem t o  me a little unfortunate 
1 

if you go Into d e t a i l  and apcfoify here very muoh, for the i 



reason that you would then have a oonsolidated oase muoh more 

l i m i t r a d  than your u ~ d l n a r y  0 8 8 8 ~  beaausle you want to bear in 

mind where your ordinary oaae is -- I mean, the case we have, 

now provided for earlier in the rules. 

Take a case, f o r  example, where the part ies  are joined 

under Rule &?r They ars joined on the common question of law 

or f a a t .  We hRvs p ~ o v l d e a  generally that  there may be aeparat 

t r ia ls ,  sto. Rule 99 provides for judgnrentein favor of or 

a g a i n s t  varioue p~rties a t  various stages of the aase; eo tha t  

under that ru le  you oan have your various judgments on t o p  of 

your various trials. NOW$ if we provide e i t he r  way here U e r  

conrsol ida t ion  we are going to have if limited over what the 

or8 ingry unoonsolidated oslae i s ,  because the ordinary moon- 

eolidatet3 oase, W e r  the  way we worked iC out,  ends in a 

afng le f  judgment or in various judgments& 

Mr . S'tu1a a ~ .  land You think,  arp a matter of faot ,  o m  

rmlea have destroyed the notion of oonaolidated judgments? 

NIr. Clarke Yelrj essentially. We have in the ordinary 

oass t h e  possibility o f  all sorts of splits* 

MI-@ SMsrlanar The idea o f  a aingls  judgment l a  

gon a l 

&!re C l a ~ k s  . 

Mr* Sunderland, And\ %%la% is %he baa%# of this notion 

sf aonaoE%da t i o n ?  

Mr. Clark. Year* 



be Wiokersham. Is not $hi# statute adequate i t ~ l e l f ?  

It is v e r r  broad* While the headline i s  "Orders to Stave 

C o s t s $  aonsol ida t lon  : Causers of Like Nature", the enact- 

ment 188 

"Vllhsn c aurrea of a l i k e  nature or relat ive  t o  the same 

qusskion are pendbtng before a oo~lrt of the United States, or 

of any Territory, the aourt may make suoh ortiera and pules 

concerning proaeedings therein as may be aonformable t o  the 

usages of oourta for avoiding wnsceseary aoatrr or delay in 

t he  administ  ration o f  j u a t l o e ,  arid may consolidate said  oauaee 

when it appears reasonable Lo do ao." 

T h ~ t  is a pretty broad grant of power, and I do not 

th ink  you can add anything t o  i t  by t h e  rulesp You can quali- 

fy it or regulate i t *  but is it neoeasary t o  do it? 

Mr. Clark. I do n o t  tMnk the tM.ng shouL6 be limite8. 

Our .rule, I do not think, does limit i t  There a r e  two 

ohangea that we made, One of thems i s  t o  g e t  in the  idea of 

sevaranaej and of oouree that osln be done by either a differ-  

ent rule or a dlf'ferent eentenae in the aams rule* But I do 

think we want in the  idea of severing a b o .  We have spoken of 

MF* Hitohe11. hying aeide severanae, in &at raapeot 

have we ohanged the e t a t u t e ?  

Mr. Clarko We have made differen$ language fer the 



t e s t  of l i k e  nature, and we a r e  t r y i n g  to tie if up with our  
I 

I 

: joinder ~ ~ 1 8 .  Then we are  trying to g e t  eoms oonformity w l i t h  I 

I 

I 
b 

> 

! what we have done already.  I da n o t  thinkl gractioally 
1 1  

speaking, it makee muah diff erenos in result, but I should i 
3 1  

I 

i 

1 5% would make OI.P pules a l i t t l e  more synrms%riaal. The j 
I :I I 

*I 
I t e s t  we ueed for jolnder before *&pas 'suoh aations,  e t ~ r ,  

/i 
/ /  present a o o m n  question of law or fact ,"  
t 

I 

oovered by the statute? ! I/ i 
z l  

]i [I Nlr, Clark4 Yeso I do not t h i n k  therat i s l  muoh differenoq 
/ /  i 

r: "%;be~bo 
i/ 1 j 
I :  bQr* Mitohel l .  I wonder if there is any, 
/i 
i t  
I! 
;i Olarkr X amnot  at a l l  sure t h a r a  i @ r  The ramon 1 

I 8 
i 

1 I gut it in, a a  I say, waa not to change the actual power of 1 i // I 
/ /  the  oourt, but -* 
11 

!I 

ii Mt?e Donworth. It i a  a very seriour matter, when you 
I I! 
ii ii have several oaaea f lr isd eogether, to know nrhekher the- a, i r  1 
!i 

I /  one aonlrolidated judgment or arrange~ant of costs  between Lke 
!I 
11 d i f f e r e n t  partisa, and a l l  Watt or t h e  slrnpler th ing happens 
I/ i 

/ I  that you t ry  t h r e e  aaaelr together beocauea they grow out of thd 
!i 

1 rams fire, sayr and eaoh p l a f n t i f i  gets hie ovgn judgment 
I 
I 

j/ 
1 again8 t hi8  o m  insumme oompany, whefch l a  a very muoh ji 



aimglcrr  thing& It causes a good $any sleepless nights when 

you have got to kn@w, which you do not kno~o, whether it is one 

case or three caaes, when you come t o  the appeal and the 

r s ~ o ~ d ~  it is very uneatisfaatary. . 

I would favor ei ther  l ea~ i ing  the  o l d  provision in, or, 

if we have to be more s p e a i f i s ,  I would add in t h i s  propoised 

Rule 83$ i n  line 4, a f t e r  t h e  eemiaolon following the wuaoras 

"law or i a o t H ,  these words: 

w O r ,  without oonaolidation, m&y, in such oases, order 

several  aases to be tried together ." 
I 
1 

Then you would know by the order made# in t he  language, of 
t 1 

the Gleorgim, "orhe~e you were at." 
! 

! 
&IF& Dodge& Then y6u have given the oourt an extra- 

! 

ordinary power to oonaolidate, and have given t o  "oonaolidate"! 
i 
i 
1 a meaning of something dif farqnt  than ordering the caass t o  
I 

i 
be %pled together3 and that  open8 up r great, big questSon as 1 

i 

t o  the  Q E ~  e a t  of t eohnical oonsalidat i c n  . r 

1 
Mr. D Q ~ w u P ~ ~ ~  Yes, sir. 

I 
i I 

I 
* i 

I 

afraid of this word "ooneolidateno i 

Wickerahame But the s t a t u t e  uses 1%. I 
I 

,MY* Dodgerl I know i t  does, but it says the oour t  my 
e i 1 

aonslolidats if it is reasonable, That leaves i t  to ran appro- [ 

I priate aaae for consolidationa W h e r ~  A auaan PI, and B bringa 
1 

a orossl aotion against A, arising out o f  the same thing, 1 



those mag be oonso l idated  and mfla one caplee 

be Wiokeraham. Do you not think whatever paweP is 

given in thls rule i a  aontafned in the s t a t u t e ?  

Mre Dodge* No; I think the statute would plainly bo 

ao na trued as authorizing oonss l ida  t i o n  only when, acoording 

Lo l aw,  it was proper to do iQI 

&.W%oksrshama "When it appears reasonable to do aor" 

Lsmann. Thia work of (llark on Code Pleading nays: 
I 

"The term qconrrolidationc %a often usad in three aenserr 

(1) where seveml aotionr are ombinsd %nCo rr, s ingle one 

wherein s a i n g l e  judgment is rendered -- the s i tuat ion here 

oonaldercrdj (2) where several  aotions are tried together eaah 

r e m ~ i n i n g  a separate aot ion;  (3 )  where all but; one of severaX 

act ionr  a r e  stayed until one i s  trledp Whare there is a 

true oonsolida t ion, tho a l legat lone  of the gar ious oomplaint s 

may be taken togei;her and treated as one pleading, so %hat 

t h e  arllagat%ons in one aomplafnt will remedy the d s f a t l t a  or 

~mflsaiana in another*'' 

Evident ly  they are a l l  shuffled together  in the oase of 

true oonsolidationrd (Laughter.) 

NIT. Don~orWlr A v e r g  good lawyer wrote  that* 

Mr, Dodge* Have we nut oavered severanoe before? 

Clark* Yes: we hnve had severanoe, under the jolnaer 

of parties n l s *  Of oourse i t is a littls hard to be sure 

what acrtion m a  taken on e a c h  go in f  8 but we B i d  reatr iot  



somewhat narrower than our ruleB and tacked on r aer ies  of 

t r ~ l n s a o t i o m ~  1 remember a battle raging on that, which 

w o u l d  'be a aom~wha.t; narrower provis$on than this ara 1% 

stands+ Of courrJo the statute seems t'o use "oonso~ ida t ion"  

in a very free and easy sense. 

M,e Dunwo~th~ As an alternettve only. 

Clark. B u t  it  till puts i t  in* 

Mr. Obey@ We have t o  provide f o r  two olassss of oaaes, 

and we have t o  heroe a separate prooislian for ssch, it 

atrikee me, unless t h i s  is j u s t  t h o r n  out. One is where 

you can eff e o t  a genuine oonsolidation of the actions The 

two aotione are the samer They can be oonsolidated, and one 

judgment given* Then, in addition t o  that ,  them should be 

the provision whlah the draf tsmrn evidently had in mind, 

t ha t  whwe there are one or moro issues t ha t  a r e  aommon@ you 

can h v e  a aingle hearing upon that issue or iaclues, or a 

series of hearings, if you gleaaet but the result i s  separate1 

sneered up on the clerk's dooket in eaoh oct ionr  

&rWioke~aham. Yeso That i s  not  a tsahnical conslolidlr* 

$ion* 

Mse Olney* That %a not a teohnioal aonaolidatian. Ia 

other wordso un, must diatinguiah theye. I Ohink the oourt  

should have the rlghb, an8 i t  has the right undoubtsdly pit the 

present time, to m y ,  "Well, now, thia aeries o l  facts here 

i a  oommon t o  a l l  of these n o t i o n s @  We are going t o  have a 



I I 

I 

t r i a l  of them. N o t i f y  the  part i e s*  Bring them all in, and i 
1 

t r y  them all at once." 1 

i 
1 

In f a c t ,  that verg t h i n g  waa done out  in Ssn Francisca 
I 
e ? 

a f t e r  the earthquake, where (I grcsat3*numbw of' s u i t s  were i I 
brought on inauranca po l io ies ,  and the defsnrie in n great 1 I 

[ 

number of the oases  was the srame. That is t o  say, the fires 1 : 
I 
I I 

that arose a f t e r  the earthquake in a oer ta in  dis tr ia t  a l l  1 
i 1 
7 

arose Prom a oertain oaueaj and the queslCion was whether thosei 
j 
I 

f i r e s  rea l ly  crams withln the ineurance p o l i c i e s  or not .  They 
1 
i 

jus t conso l idated  a great mass of themi they j u s t  t r i a d  1 
I 
i them a l l  at once and got through wikh them. Wa never would i 

have gotten through otherwise out there. 

&. Sundarlandr Is not %hat the sense in pJhi~h uonu 

so l ida t ion  i s  praot ioal ly  useful? Teohnioal aonsolida tion 

amounts to very l i t t l e ,  We do not  need t o  bother wtth it 

very m ~ ~ h r  

Mr. Olnsy, It was no% aonsolidration of %ha ~aCiunr,  

becauae in eaoh oaBe the re  had to be a separate j~dgmentr 
, 

Mr, Donwo~orth. A eeparate verdiot of the jury. 

N[rr Olneyr .No; the  verdiot of the jury went to the 

defense of the i~suranoe aompany, and one verdiat settled 

the whole business l o p  all that partioular alass aP cases. 

Xp* Dobieo I remember a ease exaotly l l k e  that  i n  the 

neetern dis t r iot  of V i ~ g i n i r ,  It was not oomparable to the 

earthquake, - however* You are the only San Franoiaoan I ever 



heard use t h a t  term. (Laughter&) I thought, it was a P i r a ,  

MY, Migit~hellr T h a t  %a bsoausle the j u r i e s  soaked the 

inawanoct companlasr Th~hey called i% a fflre. 

Nlro Sunde~landr I should think the thing to do is t o  

take o u t  "oonsolldate", and put in " t r y  together", because, 

t ha t  is real ly  thy t h i n g  we are driving at ,  

&cWlokershala* Is not  that a pretty goo4 rmls th~t the 

'~hencpiuses of a l i k e  nature or relative t o  the 8-e 

question a r e  pending b ~ f o r e  a court of the Unlted Stater,  

or of any t;arritory, the aourt may make such orders and 

rules oonoemaAng procesdings thersln a8 m&y be aonf ormable 

to the  w r g a e  a2 aourta for avoiding unneoessary aosta  or 

clslrry in the admlni& r a t i o n  of juatioe, and may oonsolidate 

s a i d  aausss when it appeara reasonable to do aoew 

Hpi~r. Lbmamr What doea %he l a e  t olause meaaf If you 

are going t o  o r i t i o i z e  %hi& rule, I think you must a r l t i o i z e  

the ourresponding language in the statute, because that seem 

t o  imply t ha t  the l a s t  ehing is sombthing more than aonsolidsr 

t i o n  far hearing* 

Bdr Wlokereham. Yea; tha t  i s  teehnioal oonrsolldatfon* 

That is where y o u  t ake a oertain number e.f aruit s and mrke then 

Bdr* Hifohsll .  &y can gou'not do this -e take %ha 



atatute and say3 

't";lhen a &uses sf a l f k a  n&tw)e or rs lnt iva to %he aaBa 

question a r a  pending before a oourt of the United S t a t e s  or ' 

of any T e r ~ i C o r y ,  the a o u r t  m y  order  'such aauses t r i e d  

together, or make sluch ordeb ~rsnnd milea aonoerning proceeding j 

t h e ~ s i n  as mc*y be cronformable t o  the ulsages of o o w k s  f o r  i 

avoiding unneaesssrg costs  or delay in the administration of ! 
I 

j u s t t o e ,  or may consolidate sa id  causes and oontinue them as j 
I 

a single aauge." i 

1 
I 

There you have expressed the thought* I 

1 
Mr. Dodge. That  i a  too broad a power, I think, Mss 

Chairman -- the l a s t  part* I would rather say, *and mag 

oonsol lda te  then in proper casesen The oases of r e a l  

M F ~  Lemann. You thlnk "oonsolida te them alldl t r e a t  them / 
I 

as a single cause" meens slomething different from "may 

oonsolidate them"? I wonder what the  aeoond th ing means if 
I 

I t  d s a ~  no& maan the  ~ I P s C .  

M F P ~ ~ w o P ~ ~ ~  I had a reax rsonrsolhd~tisra oaaa in 

wrhioh I rspresented one of the parties .  It was thfs r A 
1 
I 
I lot of meohantas lien8 were f %led, and they ranked d i f  f @ r e n t 4  
I 

under the s p e c i a l  provisions of the s t a t u t e ,  and i Z ;  was real ly /  

neosasary to q ~ l i s t  t;hs t i t l e  an8 give averybody his  rightso I 

The oourt made it a aoncsolida%ad aotion, where eadh man -- it / 
b I 
I 

I was csquftyo o f  aaursb -- t r i ed  out h i a  l ien, proved that he 1 
i 
I ! 



I 
I 

furnished the gooda, tha t  they went into tha building, f i l e 4  

h i s  lien, the  nature of the goodsl and then the laborfng man 
1 

I 

alsoI and the oour t  ranked them, That was the only remedy z 
I 

t 

there, it seemed to me& i t  was a real:  consolidation. 
I 

j 

I 

Mr. Oh~ney. The only point I make 3.r tha t  t he  crourf i 
shoula have very ample powers in thie respeet, an8 tha t  the 

I 

I 

distinotion should ba, dram between aonsolidating aotlonar in 1 
I 
I 
i 

such a aesa laa indioclte4 here and merely having a t r i a l  or 1 
I 
1 

heasing that is oomon t a  a l l  the actions. I i 

j 
i 

i 
Oh, y e a ;  is rr d i s t inot  diffe~,renasb 

I 

Mro Clarko I am inclfnsd t o  think, ae a resultr of this / 
i 
i 

discussion, we had b e t t e r  t ake  the stplCutsd Some of you l e e 1  1 1 

nervous about going solaewhese e lee ,  cmB I should hate t o  go 

l e a s  %ban the atat%;a%a+ 

I 
I 
I 
i 

Mr. Olnsy. I thlnk the s t a t u t e  i s  pretty bl ind ,  inysslf. 1 
I would just aa aoon h v a  the rule as the a t ~ t u t s ,  i 

! 
I 

Mr. Cherry8 Doee the  s ta tu te  make ample proviaion fos the/ 
i 

things you do here -- severing.rights of aotion,  ordertng i 
i 
i 

separate trirrlr, and determining the order of distinot l lasussq 
I 

Mpr Clark& if is 80 general that a good Jug e ~ m l i i  I 
read $hat fnLo $kg 

My* Cherry. T h a t  is what I am inolinea t o  think, 

Mpr Clwk.  On the  the^ hand, it 3.8 so blind t b t  a 

not-sowgood judge, might noC. That: 3.8 why I put it in the 



Mrs Sunae~lande I thlnk t h e r e  is something to be s ~ i d  

for  uniform terminolagg throughout+ He has used that term, 

noomon q u e s t  ion of law or f aotN8  in two or % b e e  other 

rmles, and I think there i e  something t o  be gained by  follow^ 

i eg  that same language* 
i 

Bra Ihnw~r%h& Ono abject ion t o  that 18 that the only- i ; 
I 

ii 
;I t h ing the a o u ~ t  oan do under the rule here La t o  oonsolldate,  r; 
;I 
ii whereas we %hink, or X think -- I mean, the sxpression has 

ii been made around here thslt the O O W ~  rahould hram the 
;i 
:i 

/I authority t o  t r y  oasee togather without oonaol idat ion.  So I 
II r: 

I 

. think t h e  rule that  reguirsrr oonaol idat ion if he does anyehind 
I! I 

$ 
1 

/j is too * ~ ~ ~ t ~ i o t i ~ e r  i 
4 
li 

I 

1 
I The l a a t  half of the rule -- *may sever ~ i g h t s  o f  ~ o t i o n  
I 

I @Lee w- dasa no$ *r@at of consol idation* 1 do no% think 1% 
I 

i a  righC t o  any that the only thing %he c o u r t  can do under 

the very oommonly ariaing situation of fire, l iena,  e tor,  

is to cronaolidate them. I think i t  should have the pr iv i l ege  

o f  golng' only part;-way in t h a t  8irecltion. 

Mp. Lamam. I Chink it would bs desirable for the mls' 

to bat more explioit;, and oover aom of these d i f f  i o u l t i e a  ns 

a r e  talking abou$, v&thou2 going short of Che statuts -- make 

it plain. 

M,G Dodget I thlnk yo-I aan improve the sltrf;uta, 

Mr. Mitohell@ I am looking at, the dsof  stuns undm tthir 

r t a t u t e .  There are four or f i v e  gages of n&esj  an8 %he 





on joinder of pnrtieao, 

Mp* Mitchellc We &all have t o  pass Rule 83, then. We 

have made Lrouble for t h e  Reporter, 

#cpW 

RUM3 84, TESTIMONY AND EVIDEHOE e 

M r r  Ebitohell* Rule 840 

My* Clark& You will recal l  t h a t  when we 6lrrousaed th i s  

matter once before ,  WR looked forward t o  th i s  ruler There was 

r desire to oontSnue the words "in open court", and I think 

t h a t  is a l l  right. I was t r y i n g  'to oovsr here hearings before 

masterra You sea, ws put in *at e l l  hearing8 or trialsaw I 

think, however, that can be oovcred, if desirable,  by aaying: 

" A t  a l l  %riala the mode of proof shall be by o r a l  t e s t % &  

many and sxamination of witnesaea in open ~ o u r t ~ e  

And fhen perhaps puC in another  sentenoe covering hear- 

ingrr before msterar 

Mr. M i t o h d l l ~  I t h i n k  th t  ie b e t t e r ,  because we want 

ta preserve thia p r i n o i p l s  of the equity rule to have oases 

tried in c o u ~ t  instead of on degosi%iona. 

Mr* Donworth* There i a  a point o f  ghralaeology that T 

rr ieed  some t ime  ago that ksepa bobbing; up i n  my mind. I 

think the Reporter l a  going to cover A t r  T t  says, "exoepf as 

otherwirss provided by atatuta." It should bs made o lea r  

that we maan statutes n o t  superaedsa by theae rules, beaaue~ 

we are ohanging a lot of s t a t u ~ o r y  things, an8 if we mads our 



rules apply only where t h e r e  was not a atadute  we would n o t  

ge t  vary fare I think it would bs w e l l  t o  h v e  r f i n a l  mls 

s a y i n g  %hat wherever the sxpresaion "provided by s t a t u t e w  OF 

*eexclept as provide6 by s t a t u t e n  i s  uaea in these rmlsr, we 

mean statutes n o t  sruperssaed by these rmlss. 

My* Clark+ Seal I think that aan be done. You rsa t l l l  

that l a t e r  on I have put in a rirgaaial seotion where I though* 

it would be deairablo t o  put in r sohsdulr of rstatutes .that; 

ws deemed suporaededR 

Bdr, Loftin+ Dean Clark, where is th rovision abaue 

Mr. CLark. That cornea, righC along here a l i t t l e  l a t e r @  

There  a r e  savers1 slsotions onreferenoe generally* It be- 

gins w i t h  Rule 90. -There are several s a o t i o n ~  running along 

through a f t e r  Rule 90. 

The ssoond paragraph i a  an attempt 210 meet the psoblarm 

M P ~  Mitohell* The one in braoketa, you meas? 

NIro Clarkr Pear I put it in braoksta beerause I was not 

quite aure whether, with our rather I ~ e e  Bower of atmsndmsnt, 

an8 n o t  dismissing the oars& exoept upon the msr i t r ,  a t o r ,  we 

bad not pretty well aovered iQ, 

Hp. Don~orkh~ I t;hink that i a  r niae provision, and 

ahould be therer I th ink  ft is wal l  expresrsd, foog 

Mr Glapkr Than I w i l l  r trike out the bracrke%e 



The t h i r d  paragraph is abolition of exceptionsa You d l  

not iae  t h t  tha t  l a  aelled for bg many suggestlone heres If 

was done reoently i n  Nsw P o ~ k  in ar statute I h v e  oited b e ~ a a  

Mre Dodge* How does tha t  read? 

M p g  Clark. The New York c l t a ~ u t e ?  I P v i l l  aee if we 

b v e  it h ~ s r  They do it the other way around. They sayr 

" ~ n  exception shall  bs deemed t o  have been taken by the 

party adv~raely crffeated to every ruling of t ; h ~  oourC or of 

the ref epee during the t r i a l ,  unlees the s a i d  p a ~ t y  shal l  

expreealg indionte  tha t  he aoquiesoes in the ~ u l i n g .  Exosption 

t a  the o h r g e  given t o  the jury by the  oour t  and to the grant- 

ing of requertcl t o  ohargs made by the adversary, shall no t  be - 

deemed t o  have been taken unleslrr expressly noted before ths 

jury have rendered their verdlct 

That iar; you s t i l l  have t o  take sxoeptions t o  the 

chrasge 

Mrs Budge% Any po in t  arising under the evidenos, 

although no objeclbion was made# %a open on appeal? 

&r  Mitchell,, Not you have OQ make your object ion,  

but you do n o t  have Co take an exception t o  the r m l i n g o  

(By request, Mrr Clark again read the seotion of the New 

York statute above s e t  Popthe) 

M r s  Dodge* Nothing 1s said abouk'objeotions %hare% 

BBrc Wioke~sham* It; is simply h-ferenoe from t h e  adverse 

rulings 



Np4 Eemarwl Does %% nut reft3r 60 aaklng  known h l s  
- 

objeclrtiona 7 Read tha t  agein, please, 

(Mro Clark again read the mtter referred to.) 

fdilr, Mitchell* Tha t  invalves an objsotion, because there 

w i l l  not be a ru l ing  unless t h e r e  is one, 

Mr. Lemann. T h i s  language, though, sayst 

*An objecting pzrty sha l l  make known his  ob jeotioneW 

M F ~  Wiokershamr Dean alark,  %a t h a t  which you read 

t h e  ru le  of aourt, or is tha t  in the Praotiae Aat? 

Mr. Clarke That is the  ~raotflae T h a t  %a r. new 

amendment of 1974. 

M y r  W$ckersfiamo TO the Praatlcs  Aot? 

Mr, Clark* Yest amended by Laws of 1974~ Chapter 566,  

in e f f a o t  September 1. That s e e t i o n  i e  Saotion 446# 

"Exoeptioner during the t r i a l .  " Ssotion is "~xoeptions a f t  

close of t r i a l  by oomf or refareenr 

"Whsro an issue of f a a t  f s tried by a referee, or by 

the oour t  without a jury, an exception shall be deemed to have 

been taken by the party adversely  s f f e o t e d ,  t o  every ruling 

upon n qusaCion of law mads a f t e r  the muse  is f i n a l l y  

submitted " 
Mp,lbnwarth, I l i k e  that expression very much better  

than the a b o l i t i o n  of exosptions.  I t h i n k  i t  is rauch better 

t o  say they are importsd, because t h e  appel late  aoulrtsl -- and 



I 

' thoroughly rock-rlbbed in the idea  t h s t  they will not  revlew 

anythitng unless excepted to. Then, further, the matter of a 

; charge to t h o  Jury i a  striatiseimi juris in the appellate 
*; 

11 

.i crourtc You cannot g e t  arorula t h a t*  : It is a dangerous 
1 

$ 1  

'1 t h ing  t o  f o o l  witht Ir 
i ! 
I: You say nexoeptlona a re  abolishedn, You osn make 
/I 
ti 
1 1  something e l se  ilaport the exoeption if that is the way to do 
;I 
/ I  
.; i t $  but if we abolish exoaptions, I think we are orea t ing  a 
:i 

,I l o t  of t rouble ,  and the appel late  oourts w i l l  not honor this. 
!i 
I 1  

i ! 

I ]  

Fvlr. Wlokershnm. I think t ha t  originated with the prom 
I 

I! oedure in arlmlnal cases, where, in order to g e t  r i d  of the 
l i  

ii 
'i dealding question effecting a man's l iber ty ,  graduslly the rul 
/ /  
;I was broadened until the statute s a i d  that the court was t o  
ii 
j/ 
'i erearch the reoord  to aeo  whether aubetantial justice had been t 
i l  
I done, and disrega~ard all consiclarations of exaeption, etall 
!I 

1 BowJ it has been extended to t h e  alvil prslotioe. I th'lnk i t  
il 
i t  
;I ~alfsvas ri very haphazard aondition,  that when the appel late  
l I  

11 oourt g e t s  a record,  and there is an ob jec t ion  mads, it was 

i ! ij not drawn Lo the att;ention of t h e  court below; at a l l  events, 

!/ it was not  drawn t o  i t a  a t t en t ion  in such ta way aa  t o  rca l l f  
t 
il 
/ /  compel oareful aonsideration, yet the fate of the clrera on 
I /  
I /  appeal rests on a particular ob jeotion. 
// 
I $  

i r  Mr. OXaey* Do you think there  are ease8 of that sort? 
I r  
$! 
r l  

Mrdbb3.e. Ia not the ob jsction general ly made general, 
I! 
r I  

ii and inrriated on, and nothing st all said until a f t e r  the  {i 
]I 
11 judge hars ruled$ an6 then the lawyer just araya, flExaeptionRP 
Ii 



Do you think that adds anything to it? 

Mr, Wickersham. It depends on the aharcaotar of the 

objection. If t h e r e  w a s  r e a l l y  a f ight  over it, t he r e  fa, 8ptl  
1 

to be an argument, you know; anB then, a f t e r  henring both t 

r 
s fdes ,  t h e  oourt w i l l  rule. Unaar this pract ioe,  however, I ! 

i 
p r a c t i c a l l y  every objsotion would be noted, but no exception; 1 1 

i 

and y e t  when you go lip on appeal  you can go Chrough the  reoord/  I 

cmd pick out aomsthing  on whioh you can oonvinoe the agpellats' i 
i 

court there ought to be a reversal, although t h ~ t  partioular i 
j 

t h i n g  was not brought o l e a r l y  t b  the at tent ion of the t ~ i a l  
I 

judge as somethfng of importanae. i 1 
i 

hbr. Sunderland. But the  taking of? an exception does not! i 
1 

araw 11% to %he attention of the trial judge. Be simply says 1 
i 

t o  t h e  stenographer, n~xcapt ionn ,  and ha notes  tha exaeptione 1 
I 
t 

%%a% is a f t e r  SP; %s a3.1 over. 
1 

%~rIbn~o~th+ You say it to the judge. 
I 

MY. O b e y r t  We hhave had excaption8 abolished in 1 
i 
i 

California f o r  T do not know how long. The case you imagine 1 
i 

there really doas no t  ooour*  The man make8 his objsation, I 
i 
i 

and the  aour t  paye attention to it, rules on it, and that is 

We endlr You do not have t o  sag "ExosptionR, That fts a11 

it amouaata t o e  

MY. L e ~ a m a  X*  I& the same ~ L t h  US* 
I 

Myc Dobis. That i s  the point I make. The exception 

I s  after evergtlling i a  ovar, Then there is that l i t t l e  



NI,, Donworth. Are yon sure  that you mean just what I do? 

The thought I was expressing was eomething dif ferent .  Ouy 

graotiae abolishear the use of the word "exoeption" durfng 

prooeedlngs in o o u r t .  You do not have to say "I exoept" when 

the judge rules agsrinet you, The exoeption i s  Smpllad$ but 

%here  must be a r u l i n g  t he r e  whlah implies the exaeptione 

@hen you g a t  into the appellate oourt do you not  have t o  treat 

that as exoeptdd t o 9  That i s )  there  is a great differerne 

between saying, on t h e  one hemd, "sxoeptiontl are abolishad", 

and aaging, on the other handl "You do not have to use the 

word sxospt2on, but it is implied without  yo^ saying ita" 

&IFe Wickersham* Do you have to assign for  emJ?cr 

queartione you i re going t o  raise? @aa your oourt oonsider  

anything but the mtterca assigned for error? 

Mrc Donworth. In the appel late  @our%? 

Mr. Wioka~~ahaarn* Yea * 

Mr. J)onworth. In the appellate c o u r t  you muat point 

out every ruling on whiah you rely for reverael, but  you do 

not have t o  show t h a t  you uae6 the word nsxosp~ion" at the . 

timer You mns t show that you objeated rand the oourt ruled 

, againat you. - 

Mrr Wickersham. A& you m a t  aasign for error  the 

gartiouhr thing on .whioh the o o w t  2% aslked t o  m l ~ l  



t h e  third paragraph. 1 1 

I 

Nlr. Donworth. Woept  that 1 do not like t h o  statemen* ; 
I 

that they are "abollahedfi, beaauae I ~ h i n k  the appellate I 

! 

I ! 
; cour t  i s  going to i n s i s t  upon them. I 

I 

Mr. Mitchell. Thy i s  n o t  the s t a h t e  you read satis- I 
1 

fact;ory? It s imply  clays that wherever %hare 3-8 an adverse 1 i 
% / I 

t 

1 
i ruling, there ahall be deemed to be an excep"cion. What was 
i 
I 

/ that --- New Yorkl i 
I I 

I 
I 
I 
I 
i 

Mr. Clark. Yest that ira New 7Joslr, I 'chink t M t  is a1 

%! right, only 1 gut i n  something more, than apparently f e  there./ 
I 

I I 
X. said, "if an objecting par ty  shall make known his objectZon~ 

I j 

j o s  the  action of the  court  desAred, and the reasons there- I I 

I .I f o r . "  That appa~entlg fs not  ~ e q u l r s d  under the Hew York 
' I  i 

; j  ! 

1 statu-bee Do y o u t h t n k  it should bs or shouldnot?  The / 
, I  
,f I 
i New York s t a t u t e  goes very fare 

I 

3 

I{ I 
I : 

b1p2 Don~vorth~ You take exoeptions t o  the judgecs cha~d* !I ! 
!I i 

and refuaaL to charge; do you not,  Judge Olney? ti i 
I* 

:I 
;i i 
1 Mr. Olney. You have to take exceptions t o  the judge's 1 

I !i 
I/ charge before 'ch..e j m y r e t i r e e .  
'I 

i 
I ;I MitcheLL. %at is ooverad bg a aepara%e rmle lace 

( 1  11 4 i 
i/ on, i 

i 
i !I '1 1 1 1 ~ ~  Donworth. But regardless of whether or not the  wo4c 
I 

i 
:i "sxoeptionH i s  diarega~de8 an8 atricken out in practice, in 1 
: j 

I 

I 

cases of Snc~tructione to the jury, f o r  example, 9f exception4 
,I i 

1 t 



a r e  abolished, %hag a re abolished not only in this rule but 

Mr. Clerka We brou&% thela in in Rule 890 We o a l l a d  

them objeotione. . 
I 

Mr. SunderIan63 But an exception 1s merely a statement i 
I 

that you do n o t  acrguieaoe in t h e  ruling on the objaotionr 

That Z a  all thetre i a  to L t *  

Mr. O h b y .  When we had them out  there, there m i a t  be j 
I 

1 

m y  kind of a rulXng, but you always took an axoeption. You / 
I 

simply e a f d ,  on the judgsva ruling, "~xcsption." 7 1 

I 

I 

Mr. S u n d e ~ l a n d a  You j u s t  told the judge ha was wrong 
i 

a f t e r  he made h l s  ruling* I 
I 

! 
& X r ;  Olneyr That he was wrong$ that is all there was t o  1 

i 

f t e  i 
- I 

i 
I 

Mr. Cherryc The Federal judge8 in Minnesota simply i i 

i 
provide for t h a t  in advance of t r i a l  by their rruggestion that  1 

I 
the partiee stipulate %ha& an exasption be entered to every 1 

1 
f 

adverae ru l ing .  They do tha t  at the opsnlng of the  t r i a l ,  I 1 
to eave time, and than you do not i n t s ~ n r p t  t o  say "F;xosption'i 

HreWfb~ke~~hm,  What 1 wantad t o  ask th'ist The m l a  I 
1 

nays  3 I 
i "It shall suffice for all purpoa8s f o r  whloh an exoeption 
I 
i 

has heretofors been nemessary if an objeoting party sha l l  make / 
known his objection, or the aation of the ouurt d e e i r e d ,  and 



knom his objeation when? 

MT. Donworth. It means at the t ims of the ruling.  

Mr& Wiokarsham, I thSlnk it lehould say so, then -- 
'at the  time of t h e  ruling* -@ bsoanse that is the %erne d o  

o a l l  thp at tent ion of the t r i a l  oourt to bhe p o i n t  objeatetl 

t o r  and give hlnt an opportunity if he ohoosea to reoonsidsr, 

or l o t  in the light of the ob jeotion. 

Mr. Cherry, You mead a f t e r  the ruling, Judge? 

NIrr Wioksrshrrm. Thepa is no t i m e  f i x e d  herer It say8 

"shall make knownn -- 
"If an objsoting party shall mhlke known hia objection, 

or the ao t ion  of the oourt desired, and the reason therefor." 

NOW$ when ought t h a t  t o  be rruae knom? 

MI)+ C h e ~ r y ~  lChse is your ob jaction, 1 think. 

Mr. Lof t in*  That  is your objeotion itactl;fo 

My+ Wiokersham* I my, thla  ahould a t a t s  "at the %%me 

the objaotion is rsrised)' or 'a t  t h e  tr i&LW 

Dobie. If %here wssl n o t  any abjeot ion,  ordinari ly  

%her 8 would n o t  be any ruling3 would the re?  

Mrr WVviokersham. Them would not; but thia goes farthek 

than to make a mare ~ b j s ~ t l ~ n r  He %a to make knoosn h i s  

objeation, or the  a o t i o n  of the o o w t  des ired ,  and Che reason 

t h e ~ e f o ~ ~  When is he to do that? 

Ed,. Wickersham, Ie ashould be at the time, an8 it 



s h b u ~ d  ob state,  

Nze Dobie The normal m y  would ba to objeot; to the 

evidenae as irrelevant, inoompe tent and inma teriala 

Fdr. Mitchello This draf t  of caurrrs is open to or i t io i t rm 

beclam it doea not say you have t o  make it at the time, and 4 
call that J and I am wondaring whether all that  is not oovored 

by this Nsw York rtatuter 

n ~ x a e p t i o n s  shal l  be deemed to have been taken by the 

party ndvernely ar feo tsd  t o  every rullngn. 

NIrr Clark. They have two statutes* You are reading the 
one 

f i r s t  one. TheA~e%at&Rg , to avidsnoe is another onea 

*~xceptiona dur ing  the  trial3 A n  exoeption shall be 

~ e s m ~ d  to have beon talcen by ths  party ~dvoraely affeotsd t o  

every ruling of the oourt or of the referee during the t r i a l ,  
said 

unless the4 party shal l  expressly ind ioa te  that  he aaaquieeoee 

in the ruling. " 

That, of oaurse, involves an issue or an objaotion on 

. whnrhiah ra rmlfng i s  mads, and it indiccatas an objeotion or an 

issue r n i a e a  a t  %he tlmej so all t h a t  irr impliedly aovsredc( 

That i r  a now s ta tu te  in New York, pasaad in 1934. 

attention of Dean Clark to t h i s  rule whloln. you have2 

91t shall auffioe for a l l  purposes for  which an 

exo@ption has heretofore been nsossaary if an o b j e o t h g  

il 
11 partysha l lmake  knownhis objs~tion, o s t h e  ac t ion  of the I [t I 





6 

i 
being misled l a  Co require s atatemen& of t h e  grounds of the I 

objection, whether Wey are  obvious or n o t r  

Ed,. SunderLand. Is not  t h a t  the oourt's busineatl before 

he rulea?  He ought t o  g e t  t h e  reasona before he makes h i a  

ruling* 

Edrr Obey* Of ooursec 

Mr* Sunberlanif. So thgt w i l l  ba taken oare of. If you 

g e t  your ruling, t h R t  m u s t  be on a b a s h  that ira satisfactory 

to the ooust so f a r  as the Taasonn go. 

My r Obey* X am speaking o f  t h e  ~ b j e o t % o n s  

Mr. Cherry. I a  not the only question here whether you 

have t o  exoept after the rulinlg? 

Mr. Olney. Yes,, 

W e  G ~ Q P ~ ,  Then, on motlon for new trial or an appeml$ 

the rmling would be considered just ae it was before, only 

now you do no t  have to make an exasptiont Xf, t o  g e t  that 

canaidered before, you had t o  s t a t e  a apeoif io objaotion, 

you would s t i l l  have t o  have s t ~ t e d  $0, I may bs thiak about 

it, b a t  I do no* g e t  t h e  point .  ff +you just do qvray with 

t h e  neoesaity of entering the exoeptlon, if that i s  a l l  that 

is &i~ne&cat!fi;ere, why say anything about the o b j e a t i m  ar the 

grounds for the ruling? f t just l eaves  it as though there now 

we??@ an excaption %n 

Mr. Wiokerrsham. If you take out "and the  reason 

t h e r  afor",  you have 80% it* 

jl 
l i  

Mr. Wltohella Re are talking about the fac t  t h a t  you 1 
I; I 



g *-I"r g -; 8 -$ 
4 d q h K a  

ainnot make an o b j e c t i o n  w l e a s  you  give your reasons far  tt, 
1 

rlld t h a t  has nothing t o  do with exceptions. 

Mr. O b e y &  it comas up in suah things aa thisr partiou- 

l a r l y  i n  the wag of t h e  introduct ion of testimony. Testimony 

is offereel,  and it is objected to as i ~ t e ~ i a l ~  That ia the 

only ob jsction that i s  mads. Then, subsequently, the man 

endsavors to o1a;aim error on the  ground t h a t  the testimony is 

inoomgseent. The testimony $8  admitted over the objeation, 

and then he makes the ob jao t ion  that; it is incompetent evi- 

denoea He h a s  to c e l l  the o o w t ' ; %  attent ion ~ i g h t  at the 

time to the f aot; that i t  i s  inoompetentt He cannot stand on 

the propotllition that he objsated t o  i t  merely; he  ha^ t o  

a t a t e  the grounds of the ob jec t lone  

Mr. Mitohe l lp  That 3.a not Mr. Cherry's point* Supporre 

you mclke an ob jeotion, end you do os you do no t  s t a t e  your 

reaaons for it. The aourt makes a rul inglr  Under the old 

common l a w  grnclt iae,  on t; he ru l ing  Wish waa made, you said, 

qExceptS.on noteCiH, or you ask far an axoeption, and Che 

sxoeption %a alk3wbdcr Now, in stating your exception, 

olaiming youYexoeption, you do not have to give any raacson 

for anything. 

Mr.Oh~nsy. No3 no reason a t  all* 

&. Mitc'Estslle, A12 thrat LkPs rule dealas with i a  

rbolirrhing the =ere atatemnt, af tsr the rulfnff is made, that 

you o l a i x  an (t xoegtion@ Zt i p l  not &ranging t h e  way in which 



yo- objso t i .&~ has to be madeb 

M r r  Obeyr Not a b i t r  

Mr. Mltohel l r  it doas not say that you need to say any- 

thing about reasonrs so f rr as the oxoe$tion is conosrnsar 

Pd~r  Lemam. Is the  suggsstion that we simply EMIF 

Qxaeptiona are abolirrhad" l 

Mr. Donworth. No$ I seriously ob jeot  t o  anything l i k e  

th&k B 

M P ~  Lammnr I jw t  want to g e t  Mr. Chsrry's r~u$gastiono 

Edr4 Oherrye h4y suggeetion is that  we leave out referenae 

to the g r o ~ ~ l d r  

Mr. Lemsnn. What would your suggestion be -I what amenti- 

merit to thfs paragraph? 

M r l  Wickerahamo Would it n o t  be surflolent t o  says 

fiExceptions are abolished f o r  a l l  reasons which h v e  

here tofore  been neoeseary" -* 

Anzit as fort;h? 

M r r  Donworth. f l i k e  the New York statement, that an 

exception is imported or implied whenever the oourC rules 

N l ~ r  Dodgea I do not l l k a  t h a t  at a l l ,  because IC l i v e  

in S t a t e  whbre excleptlofia are in f u l l  forae and are mde 

t o  the laat degree in every teohnioal respsot, and i w a n t  t o  

~ e e  then a'faol%aka8. 

The di f f iaulty  with the New York statute irr that iB 



praeerves the neaeesiCy of b i l l  of exoeptions, You have 
; j 

:!. noth ing  by the form of word. a t  t h e  trialj t h a t  is 
I' !I 
I! all* We go on h e r e  and aacompliah the g ~ e a t  ob j e a t  of 
I ;  

i 1; abolishing the bill o f  exceptions want t o  g e t  r i d  of the i 
I 
$ 

I 

ij W U P ~ ~  
i! 1 1 

1 Hr, Hitohell* How wire wa abolishing exoeptions when, I 
I 

I under t h e  mles or the appellate tour*, you havs to have thsm,i 
1 1 

and use have not anything t o  do with the appellate aour t?  i 

i 

M F ~  Dodge, That La cr d i f f e r e n t  questiono You moan the 
I 

rules  sf the o o u r t  of appeals, which va  a r e  not de~ltlng; w i t h ?  / 
1 EBP. Mitchell. We cannot d e a l  with them* i 

Mr. Olney* Those are clssignmenta of error. ! 
i 

Mr. Donworth. I should h a t e  t o t a k e  up the firat case 1 1 

I in the oircuit oourt  of appeal# where no exception appmsed onl 
i 
i 

tho  racrord and eee w h a t  they do to me. I wonder if any Stata 1 
b a  ever abolished exoaptionrr . 1 

! 
I 

Mr. Wiokar5 lm.  How are you going t o  make 8 b i l l  of 

exc6ptions under the attatuts ? 

Mpp Donworth. 3 should l i k e  t o  know. Dcsan Clark, 6a 

you know of any State that  has abolished exceptions? 

Mr. Leaanno I can name one, but I do not reoall the 

State, (1Lsughf;err) 

j/ 
$ 1  

BY. MiMie~hell, Wa arb oleslr t ha t  we aannot  a b u l & ~ h  
I $ 

! ! 
!I exospCions i f  we are t i e d  down to bills of exoeption under I! 
!1 
i! appel la te  court proosdurej so why aan we n o t  ladopt thia 
li 
I I  



t 

Hew York or B l o r i d a  rule h ~ r e ,  and then, w%thout saying 

aanything about abolishing exoaptions, wait  until we g e t  this 

p a r t  about making rrp b l l l s  UP exasption and see w h t  we can 

agree on? 

Mrr Lemann. If we can abollsh them, we will corns back 

and puk this in. 

&. Mitohkllc Ye88 we w i l l  do aomsthing f o r  Blorifla 

hereo The Florida rule is th ls:  

" ~ h s  party aggrieved shall be deemed to have noted an 

exception to all inatructionls arid a4vsrsls rulings without the 

necessity of exprasely noting the s - r n  

Mr. Lof t in .  That is not our present rule, but UIIF 

cornittee auggeste that;. 

Mr. C ~ G L P ~ ~  The Ohio laws of 1935 onit exoeptions, juat 

as England d i d  more than f i f t y  years  ago* 

Mr, Donworth. l h t  does that mean -- "omit exoepttlonsv? 

Mro Clark. They no longer  have them under t h e  laws of 

w 3 5 *  

Mr. Dodgeo IB there anything in the oirouit oourt, of 

appeal8 rules that requiree a b i l l  of exaeptftons? 

N r o  Ohs~ryn A b i l l  of exosptions %a a wholly diffarsnt 

thing; 18 i t  not,  PiIro Dodge? Xs i t  no t  a d i f f a ren t  t h i n g  

f rum the exoeption to a ruling a t  the t;~dzell 

Mpe %itchell+ I d o  not think they neossaarily go 

togsther, although ~ s u . 1 1 ~ ~  they have done sow 



MP* Oherry* They have3 but if we abo l i sh  excleptionsr 
'- 

,$on can e till have a blll of exceptions o 
I 

I 
My, Sunderlandr A bill of sxcssptionr ia r e a l l y  a b i l l  I 

I 
of objeations . It i s  wrong in name* .' t 

E)adasa So t h a t  there is nothing fn the crlrcuit oour3 1 
I 

of appeals rules t h a t  would prevent this rule here. Thia 
i 
i 
i 

s e a t i o n  of the j u d i o l a l  aode end Revls ed S t a t u t e s  providing 

for b i l l 8  of exosptfon ie in languslgs d i r a o t i n g  the act ion of 

the trial courLft I should thXnk that t o  that extant  wouJtd 

put it within our jurirndiotion. 

1 

f i n d  in the  c iraulC oourt of apgsala aat  t h a t  no axoeption 1 
1 

shall  be taken to the  j M g e  ' 8  o h r g e  t o  fhs jury ganara l ly ,  

but the  bxoeptionrr mu& po2& out so and so. I thlnk you w i l 3  

fend that $n the rtafcaa~ 

Clark* There i s  a i%xpreme ~ o u 2 . t  rule on bbjbotions 

to the ohrrga to t h e  jury, on the matter a r  making objeot ions 

or exeeptionsc, lf' you will, t o  t h e  aharge t o  the 3w?y before 

it r e t i r e s ,  When we ounsider that ,  you w i l l  fins that rule 

quotad a 

Mr.. Mifohell* Are we going to be table to dioporra of thie 

a ~ t % e r  of what W O T ~ S  aha111 use .t; ahsw t b t  1% is not maesers- 4 
rarg to note an axoeptlon af ter  8 ruling? Elhall wa adopt 

$ha New York rule $n subatsanos? 

Donaortln. P;hlnk we are rll agread that no 



-* i 

exdeption need be c a l l e d  t o  the court Is a t ten t ion ;  are we not ? /  

Mr. Mitahsll, Let us rarer it to t he  Reporterr Well, / 
I 

I do n o t  know that we ought to do tha t ,  I 
1 
i 

Mr, Clark, May I make this suggestion: I am p r e t t y  I i 

sure there is going t o  be a lot of dissuasion about the I 
I 

p repara t ion  of appeal  reoorda in t h e  t r i a l  O O U P ~ ~  I m u s t  sag. / 
I 

I am little worrled about the statement made t h a t  we cannot 

touch bills of exaeption. If we cannot totloh b i l l s  of 
I 

i 

exception there i s  a good share of the  rules here  that we i 
I 

1 

cannot touohr lRTe shall go horns p r e t t y  soon, but I think we 1 
I 
I 

certainly shal l  have n o t  done muoh to aorreot one of the worst] 

i parts  of the p~actioer I do not know; I should think t h i s  3.q 

i a l i t t l e  minor if the big thlngs are going through. I do not I 

know but t h a t  you mlght wan% to Caokle the whole question of 1 a 

1 
i 

what you n r e  going to do with the preparation of apperla in 1 
the t r i a l  aourt;, and then you ooula oone back and d e a l  with i 
t h i ~  a 

Wr MitahelXcp Lat ua paas this,  then, until we reach 

eha t t, 

(Thereupon, at 10820 o'clock pirn., an adjournment was 

t ~ k a n  until tomorrow, Tuesday, Wovamber 19, 1935, at 9230 
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