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that ordinarily there would be no occasion for cross examina-
tion, but you want to get some evidence which you can produce
% in the simplest way merely to make some formal proof, I

g thought that is what this would ordinarily be used for.

| Mr. Mitchell. Dkoe need to provide any machinery at
all there? C(Can we not merely say generally that the inter-
. rogatories shall be submitted to the witness, and that he shall
\ swear to his answers before a certain officer? The lawyer
who sends them out may send them to the wlitness and say, "Take
these and go before an officer",‘or, if he thinks the witness
is ignorant, he can send them to a local lawyer or to some
official and say, "CGet hold of this fellow gnd explain this to
hime"” Will it not work asutomatically, without requiring him
to send the interrogatories to the witnsss or anybody else?

Mr. Sunderland. It does not say ﬁo whom the interroga-
tories shall be sent.

Mr. Mitchells No.

Mr. Wickersham. If it 1s as simple as that, if there is
no dispute over it, the parties could stipulate. If 1t is as
simple as that, I do not think much of & rule would be needed.‘i
You can always enter into a stipulation if some uncontested
question 1s brought up.

Mr. Mitchell. Suppose there are interrogatories and
eross interrogatories, and they are interested in having the

proper answers: What reason is there not to leave it to the




+

1

I

i

send 1t to the witness? Why not Just leave it open?
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lawyer who 1s taking the deposition to see to 1t that it gets
to the witness in the way that willl produce results? Why say

he must send it to a notary, or send it to an examinef, or

‘Mrs Sunderlands I should think the more things you can
leave open the better, as long as it will work,
Mr. Mitchells I should think that would work.

Mr. Dobie. Mr. Chalrman, I believe Major Tolman, or

possibly Mr. Loftin, has just put before me here a memor andum-«

I believe I made the motion about the cross interrogatories --
“asking if I would mind ineluding in it provision for oral
cross examinatione. I should be gulded very largely»by what
Professor Sunderland sald on that éubject, but.I am inclined
to think 1t is not a desirable practice to mix up the two.
Mrs Loftin. Oral cross-examination?
Mr. Dobie. To provide for ofal cross-examination by the
other side.
Mrs Sunderland. You mean in connection with the written
interrogatories?
Mre+ Dobies Yes,
Mr. Sunderland, I would rather not do it.
Mr+ Dobles That is my idea.
Mr. Mitchelly Is 1t the sense of the meeting on the
matter we have left unfinished that the Reporter shall avoid

explicit directions about the method of written interrogator-




e
1o02

ies réaching the witness? Is that égreeable?

Mr. Dodge. I am inclined to think that the thing ought
to be set up with some formality, because you have cross= '
interrogatories to be appended to the direct-interrogatories,
and possilbly re-direct, I should think the bar would want to
be advised as to just how to do it.

Mr. Lemann. In our practice, which is not very cumber=-
some, you file your interrogatories with the clerk;,; unless you
cover the matter by stipulation, as you often do; but, assuming
no agreement, we file the interrbgatories with the clerk,'and |
| serve a notice of costs on the opposing party. He has three
? days within which to file the costs. The clerk then lssues
a commission directed to any justice of the peace, notary
public, or other officer authorized to administer oaths,
appending interrogatories and cross-interrogatories, and gives
them to counsel, who would then send them usually to a cor-
respondent, with instructions to request that he arrange to
have the answers taken. It 1s not very complicated.

Mre. Sunderland. There 1s no advantage in filing them.
You might Just as well serve them; might you not?

Mr. Lemann. Mr. Dodge spoke of the desirability of some
formality. I think he had in mind a commission of some sort.

Mre Dodges You want to be sure that the interrogatories
and cross-interrogatories go together. Who is going to send

the cross-interrogatories if we leave it to counsel?
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Mr. Sunderland. How are they going to get filed if they
go to 6ounsel?» They are just as sure to go to the witness as
they are to go to counsel.

Mr. Dodges Who is goilng to determine whether the cross-
interrogatories have been submitted to counsel within the five

days? Have you not got to have a court filing, and have a

S court commission issue? It is a very simple thing.

Mr« Lemann. It can be done in the same way you issue a
deposition.

Mr+ Sunderland., Judges do‘not like to be bothered with
all these little matters. 1In a city like New York, where they
have a lot of Federal judges, you can get an organization to
handle those things; but it i1s a different matter in the small
districts.

Mr. Lemann. Nobody moré than the clerk, I should say.

Mr. Loftin. The judge 1s not bothered with that at all
That is all done by the clerk.

Mr. Dodge. It 1s Just a case of issuing the document.

Mr. Mitchelle In subdivision (3) of Rule 56, where it
says -=

"That the wiﬁnesa shall swear to the truth of his answer
before some officer of the United States or of the State or
Territory in which such answers are made" ==

And so forth, I should be in'favor of simply stating

there that the interrogatories and cross-interrogatories, if

3




any, shall be sent to some officer of the United States, etc,,i
who shall submit them to the witness, who shall then make his
oath, and that officer shall return them, That does not re-
quire any court order; and the very officer who is going to
take the oath, ﬁhoever_he may be, or submit it, will have the l
papers sent to him,

Mr. Lemann. What does it say «= "to an officer of the
United States"?

Mr . Mitchell. It says here:

"That the witness shall swear to the truth of hils answer
before some officer of the United States or of the State or
Territory in which such answers are made, who is authorized to
administer oaths," |

Why not simply say that the 1nterrogatories'and cross-
Interrogatories, when prepared, shall be sent to some such
officer, who shall submit them to the witness, and take the
oath of the witness to his anaswers, and return them to the
clerk?

Mr. Lemann. You put in some requirement for serving
your cross-interrogatories, do you?

Mr. Mitchell, You have to serve them on the other side.

Mr. Lemann. And allow three days.

Mr. Mitchells And get an admission of service; and
then, wheﬁ the deposition came back, 1f somebody had lost the
cross-interrogatories, you would have proof that you served

them, and the whole deposition would falle
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Mr. Lemann. I think that would be all right.

Mres Mitchell, I think it would work. You do nét have
to get any order in that case.

Mre. Loftin, That is the practiqe we have.

Mre. Clark,. ‘If you are going to have interrogatories, it
would make some difference about your twenty questions on each
side.,

Mr. Sunderland. I do not suppose that would apply to the
cross-interrogatories, |

Mr. Dodges You have twenty anyway.

Mr. Sunderland. The payment in the first instance waé
necessary with the ﬁachinery that I had adopted, I was send-
ing this to the witness., You cannot make the witness pay
money out of his pocket to get that document back; so you have
got to pay him somethiﬁg, at least enough to cover sending the
document back; and I thought it would be a very good thing to
hold down the extent of these interrogatories so that you
would not have the trouble they had in Massachusetts of these
interminable questions. So I have put in there a fee of $2,
which would alwayé be enough to send that document bacﬁ, and
then another dollar for every question in excess of twenty, to
hold down the size of thems, That was my scheme.

Mr. Loftin. If we adopt the practice that has been
suggested, you will have to pay the officer.

Mr. Sunderland. You would have to send along some money




to the offlcer to get the thing sent back.

Mr. Mitchells I do not think we need to prescribe that,
because the law under which that officer serves fixes his
fees. You would have either to pay them or to pay something
else that he agreed to take.

Mre Sunderland, You would have to arrange with him.

Mr. Mitcheils You would not have to specify that in your
é rules.

Mr. Sunderland. I do not think so.

Mr. Mitchelle. Let us take tﬁe sense of the meeting on
the question of whether the provision may not be inserted,
instead of sending the deposition to the witness or sending
the interrogatories to the witness, that they shall be sent to
one of these officers, some officer authorized to administer
oaths, who shall submit them to the wltness, obtain his
answers, and transmit them to the c¢lerk -« some rule to that
effect.

Mr. Tolman. I move thatrthat be done.

(The motion was seconded and unanimously carried.)

Mre. Sunderland. Would you put any such limitation as
this on the number of questlons? Of course I think there is
mach less danger of the questions running to embarrgssing
lengths, since it is merely an alternative matter. In
Massachusetts theydid not have any alternative method, and

“they had to do everything with written interrogatories.
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Mrs Dodge. But there is no limitatlion on the number
except in the case of interrogatories filed in court to be
snswered by the opposing party. In a deposition there is no
limitation on the number,

Mr. Sundefland. Is there not a statute in Massachusetts
now limiting the number?

Mrs Dodge, Only as to those which are filed in court to

be answered by the opposite party. That 1s very different

from a deposition, There is no limit on a deposition.

Mres Mitchell. May we not strike out that clause about
the fees of witnesses, under the circumstances?

Mre. Loftin. I move that it go oub.,.

Mrs Mitchell. Your questicn remains whether any attempt
should be made to limit the number?

Mre Sunderland. Yes.

Mr. Mitchelles I do not think so.

Mr. Loftin. I do not think so.

Mr. Lemanne. Mr. Loftin said the practice in Florida
permits cross-examination where the plaintiff attempts %o file
interrogatories. Somebody had suggested to Mr. Dobie that
oral crosg-examination be permitted on written interrogatories,
and Professor Sunderland said he preferred not. It is very
difficult to get effective cross-examination on interrogatories,
and I have often had the feeling that oral cross=examination

would serve a useful purpose 1if 1t would not be too complicated.
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41anguage used here about examining the witness without making

Mr. Dodge said, "Well, if you do not like what you get, you
take another deposition of the witness yourself, orally,.”

Is every adverse witness a hostile witnesa? Does the

him yours use the word "hostile"? I thought it did, and I
just wondered, "When is a witness a hostile witnesé?“ Does
"hostile" mean an opposing witness, or does it mean a witness
who 1is hostile in a more narrow sense?

Mres Loftin. As I understand the law, he must be hostile
in the sense that he says something that is against your
interest, If he merely disappoints. you, he.is not a hostile
witness,

Mre Lemann, Is the other man's witness always a hostile
witness?

Mrs Loftine. Noj not necessarily.

Mrs Wickersham. Sometimes your own witness 1s a hostile
witness.

Mre Lemanna The reason 1 asked the question is—to got

in my mind the scope of your right to examine a witness withouf

i

being bound by what he says.
Mrs Sunderland, You are never bound by what he says,
anyway. That 1s, you can always contradict anything he says,.
Mre. Loftin. You cannot impeach him.
Mre. Sunderland. You cannot impeach his character, but

you can contradict anything he says.

MriiLemanna Yes; I suppose you cans
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Mre. Loftin. But you cannot impeach him directly by
bringing in a witness to show that he made a statement at
some other time and some other place that was different where
you made him your own witness. That 1s what I think Mr.
Lemamm has in mind. You do vouch for him to that extent.

Mres Sunderlands To the extent that he 1s crédible; NCER

Mre Loftin. You cannot impeach his testimony. |

Mr. Sunderland. You can introduce contradicting testi-
mony.

Mr. Loftin. You can introdﬁce the testimony of other
witnesses that will conflict with his; but you cannot bring
ina witness to swear that he madeAa different statement at semé
other time and place.

Mr. Sunderland. I think that is true.

Mre Dodges You can in some States, if you first confront
him with the alleged prior contradiction.

Mr. Loftin. That was not so at common iaw.

Mrs Lemann. I was thinking of a case where my
adversary has submitted writtei interrogatories, and I have to
cross~examine on written interrogatories, It 18 not a very
effective way of cross-exanmining, It is awfully mixed up
to get in an oral cross-examination.

Mr. Dodge says, "Well, if you want to ask that fellow
questions you can summon him yourself”; but I read here that

if I doi'that I am precluded by his testimony to the same
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+=me very satisfactory. So I was just wonderihg whether we were

extent as 1f I called him In court, and that does not seem to |
\

passing rather guickly over an opportunityrto give a more

effective cross-examination, You had made the suggestion, but

we had not really stopped on it,

Mr. Loftin., I sald that the practice in Florida =« in
fact, it is sfatutory practice -~ provides for making commis-
sions and filing interrogatories and cross-interrogatories,
with a further provision that at the time of examination elther
party may propound oral interrégatories supplementing the
written interrogatories.

Mr. Lemann, Why is noﬁ that desirable? I think that
practice exists in a number of States.

Mre. Mitchells If that 1s done, and the man opposing the
witness intends to go there and submit soﬁé questions other
than the written interrogatories, how does hls adversary know
that? |

Mr. Loftin. His adverséry has the same privilege of
doing that.

Mr. Mitchell, Yes; but he ought not to be required to)-
go there without ==

Mr. Lemann. | He ought not to be allowed to go there
without telling the other fellow he ié going. The only other
way would be for both of them to be on hand.

Mr, Mitchell. Then what is the use of having these

written interrogatories?
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:Vapermitted by personal attendance and oral examination. Maybe

15312

Mrs Sunderland. Yes3 that is the point I make. What is
the use of having them?

Mr. Lemann. But the Chairman's point, I %hink; would not
go to the extent of not making the provision subject to a
stipulation that you must let the othéf fellow know, at least
the cross=examiner. I db‘not think your point would go to

the merits of that suggestion, that eross-examination be

he ought to be required to tell the other fellow; but I was
Just addressing myself to the case where I represent the
defendant, and the plaintiff is examining a witness by written
interrogatories. Under the present proscedure as we would
have 1t, you could only cross-examine by written interrogator-
ies. That 1s a very ineffective way of cross-examining,. I
like 1t very well if I am taking the testimony, but I do not
1ike it at all 1f it is being taken against me. (Laughter.)

Mrs Mitchelle Then, if you are going to allow that,
your whole procedure changes,‘becausa you have to give notice
of the time and place, and so far we have not had any.

Mre Sunderland. You are also changing the provision
that you have to have a commission.

Mr. Dobie. Yes; that would be open to General
Wickersham's suggestion that you might_go down there and
embarrass him very much, with nobody to rule on the
competency of the testlimony, etce. |

Mr. Lemann. It would be very easy to provide the




méchinery, You could provide for the written interrogatoriss,
and that the plaintiff should specify the place and time at
which he expects to have the answers taken, and the defendant
could specify at the time of filing, when he would be called
upon to file his cross-interrogatories, whether or not he
wants to be there,

Mr. Wickersham. The only purpose of that is where you
have open the right to appear personally and cross-examines

Mres Lemann, Yes,

My»e Wlckeorshams Bub, as a rule, when you are sending ouf
a commission to take testimony on written interrogatories, you
settle the direct and cross-interrogatories in advance; and
then it does not really matter when the witness is presented
to answer these written interrogatories.

Mr. Lemann, Noe.

Mres Wickersham. On the other hand, if elther party
thinks the examinatién ought to be oral, for one reason or
another, he will apply to the court for an order, and if that
objection 1s sustained the commission will go to take the
testimony on oral interrogatories and cross-interrogatories.
The time and place must be fixed then.

I think this rule is designed, as Mrs Sunderland had 1t
originally, to take testimony where there 1s no dispute, but
you have to get in evidence of some formal thing, or something

as to which there is no controversyg»'

© - Mrs Lemann., It may be used much beyond that, though.
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Mr. Wickersham, It may, and that is the reason I
objected to cross-interrogatories.

Mrs Lemann, I think we could easily determine whether
the majority of the commlttee felt that there ought to be
some provision for cross-examination. If so, I think 1t
would not be too difficult to provide for it, Perhaps the
majority feel 1t is not important enough to provide for,

Mrs Sunderland, Perhaps if we adopted the scheme as
1t has been suggested here, -- that the interrogatories would
all be submitted to adverse counsel for the purpose of adding
créss»interrogateries -= gonference betwsen counsel would
develop whether the case were one in which these interroga-
tories were suitable; and, if noﬁ,.then they would drop the
thing and have an oral examination.

Mrs Wickershams Is not this the way 1t goes: I move
for a commission to take testimony on written interrogatories.
The witness, we will say, is living in Sweden. My opponent
says, "Well, now, hold on: That 1s a pretty important witness
I do not want to have him examined én written interrogatories.
You go to the court and gsk leave to cross-examine orally.
Then in all probability the plaintiff's attorney would say,
"Very well, then; instead of having a commission on written
interrogatories, let us have it éﬁ oral interrogatories, and
we will have counsel there and examine the witneass orally.h

Mre Sunderland. Would it not work all right, then, to

leave it as it is?

-

-
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\ gqunsei a right to go to court and ask for sross-examinatlion.

:*af that if ny adversary proposes to examine a witness on written

interrdgatdries, I should have the right then to cross-examine

o
Lt

MrEHLemann. Vo3 not unless you give the opposing

Mrs Sunderland. Any party -- either party.

Mre Lemann. I would make him my witness if I examine
him orallye. Have I got to get a separate order for a

separate examination? Where have you got any provision here

him orally? T do not think it is here,

Mr. Sunderland, It 1s not,

Mr. Lemann., Perhaps it ought not to be.

Mre Dodgee I think Mre Wickersham haé it exactly right.
I do not think you can nmix up the‘ﬁwo methods. If the
plaintiff's counsel knows the defendant's counsel is going
out the»e; he will have to go himself, It seems to me the
deposition must be taken one way or the other; and if it is
to be taken in writing, therinterrcgatorias should be filled,
and the other side should have a chance to move the court that
"Mis witness is too important; we must have an oral cross-
examination,."

Mr. Wickersham. On the other hand, if he is content to
léavs it on written interrogatories, he can file his cross-
interrogatories.

Mr. Lemann. As long as you give the right to move the

&

aourt for an oral nﬁmmmﬁgxaminatiqn.
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Mr. Mitchell. Then is 1t the sense of the meeting that
there be a provision inserted -~ that 1is all that would have
to be done ﬁow == that if the opposing party thinks an oral
examination ought to be had, he shali“have the right to apply
to the ccurf, on a showing, for an order to that effect? That
is the substance of 1t.

Mre Wickershams, Yes.

Mr. Mitchelle All in favor of that proposal will say
"aye®,

(The question being put, the proposal was unanimously
carried.)

Mre Clark. I have one minor question of language. I
wonder if the word "cause" would not do as wel 1l as the word
"action"s I think I usually use the word "action". I do not
insist on it.

Mre Wickershamq Where is that?

Mr. Clark. It occurs right at the beginning, and it
occurs not only in this rule ﬁut in several others, in (a)
and also in (b). Why not have it read "in the action", just
for the sake of uniformity?

Mr. Mitchell. He wants to substitute "action" for
"cause". That is a verbal change.

Mr. Clark. We would have to poliéh 1t up In our style
work. I think probably we can bear 1% in mind énd pass it

ovel.
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Mr. Wickershams You mean "in the action” instead of
Tin thsﬂéause"?

Mres Clarks, Yes.

Mr. Dodges Have you acted on the question of a copy of
- the pleadings?

Mr; Sunderland. That provision would go out under this
chaﬁge that we made about submitting to counsel in the first
place.

(At this point Mr. Tolman asked a question which was
1nauﬁible to the reporter,)

Mre. Mitchell. Major Tolman wants to know 1f we are going
to insist on this rule that when you have written interroga-
tories they should be immediately filed in the cause, or
whether you can walt until the deposition is taken and then
they are flled and returned, The latter would be my
recommendation about it.

Mr. Wickersham. Then you must provide, must you not, for
service of the proposed interrogatories on the other side?

Mres Mitchells That 1s taken care of in t he next phrase:

"Written interrogatories shall be entitled in the court
and cause (or action), and a copy shall be served upon the
adverse party or his attorney of record and upon the witness
if he is not a party."

30 we just strike out, "shall be filed in the court where

the cause 1s pending”.

Mr. Dodges Is this word "served" defined somewhere?
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Mre Mitchell. We have made a general direction to the
Reporter to have a paragraph which covers fully service,
manner, time, etoc, We disposed of that the other day.

Mr. Dodges I hope he is not goiné to eliminate the
ordinary method of simply serving by mails

Mrs Clarks You may be quite sure I am nob. If it is in

‘°* my hands, the simpler that may be made, the better.

Mrs Donworths There is another clause in this first
sentence of Rule 56. Under this discussion it is quite plain
that the requirement for service én the witness should go outs
The witness may be in Addis Ababa or anywhere.,

Mr. Mitchells Righte You do not have to serve them on
the witness.

Mr. Sunderland.s Not under this schemé that we haves

Mr. Loftin. The new setup will eliminate the witness.

Mr. Donworth. Anyway, you would have to serve them upon
the party a8 & prerequislite to proceeding at all. It is
incidental that the wltness gsﬁs the original, or gets
access to the interrogatories; but this 6ontemplated that at
the inception of this particular application there should be a
service on the witness.

Mr. Mitchells We have stricken ﬁhat out by common consent
I thinke.

Mr« Donworthe. I thought,there_was a question raised

about 1it.

4
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Mr« Mitchells Strike out the words, theﬁ, "upon the
witness", if he 1s not a party.

Is there anything else on Rule 567%

Mr. Sunderland. Of course other parts -- section (L),
for exsmple =- would go out., This will have to be recast in
eccordance with our change.

Mre. Mitchell, I think we have covered it, then, by
instructions to the Reporter.

Now we will pass to Rule 57,

RULE 57 ~-- INTERROGATORIES REGARDING
DOCUMENTS AND TANGIBLE THINGS.

Mye Donworthe. I do not know whether or not this
requires attention} but, in regardAto the production éf
documents, the Supreme Court of Washington rules -~ I do not
remember whether that is in accordance with the weight of
authority or not -~ that in accident cases the report made by
the motorman, say, to his company 1s a privileged document,
and that the plaintiff cannot require lts production. That
suggests the question of a privileged documents Have we made
the machinery whereby a man would not be 1in contempt for
refusing to present a privileged document?

Mr. Sunderland, It probably ought to be expressly
introduced there.

Mre Donworth. There should beiaomething on that sub-

jects
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. word to:apply to & memorandum a lawyer has in his files

Mr. Mitchell. This is important, I think.

Mr. Sunderland. Certainly what Judge Donworth suggests
ought not to be subject to disclosure. I shéuld think we
could introduce the phrase there "not privileged”s Perhaps
it would fellbw anyway, but I think it ought to be in.

Mr. Mitchell, Do you think "privileged" is the right

stating what a witness has sald to him? Is that a privileged
document?

Mr. Sunderland. It is a cdnfidential communication; is
it not? .

Mr. Olney. This does not'provide any means by which you
could literally force the inspsction of a privileged document.

Mr. Sunderland. This rule itself applies only to listing

Mre. Olney., It applies only to listing, and he would not
have to list privileged documents.

Mr« Donworth. You would unless there is some protection

£ Y

would you not?

Mre. Olneys You are permitted to make your objection
and state your reason. You simply say that it is a privilegé&
communication.

Mr. Mitchell. Where doss the rule so provide?

Mr. Olney. (Reading):

"(2) Whether the party is willing to permit the same to

be inspected and copled or photographed, and, if unwilling, fpr§
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» what reason.”

.| have inspected,

1523

‘ All he has to say is that 1t is privileged,
Mr.Mitchell, That 1is only inspection, He has to list
them and give a dgscription of then.
Mr. Sunderland, He lists those that he is willing to

have inspected, and he 1lists those that he is not willing teo

Mr. Donworth. According to this, he must list every-
thing, That is the trouble.

Mr. Sunderland, Yes, but he must state as to each one
what he is willing to have done.

Mr. Donworthe. He must 1ist, if he is a lawyer, that he
has a confidential letter from his client, etc. In the case
of a railroad company, he has a report from the motorman, etc.
It seems to me that "unless privileged” should extend to the
listing as well as to the producfion(

after
Mr. Olneyes Just insert, the words "known to him", the

words "not péivilegad". é
Mr. Sunderland. "Known to him" is taken care of later:
"Supplementary lists may be flled to include items

originally omitted, within a reasonable time after the dis-

covery of thelr existence or of their relevancy”.
Mr. Olney. "Which are known to him, not‘privilegad,

and are relevant.”

Mr. Sunderlande I see == right there; yes.
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fﬁ§: M1tche11e Are there any g%hgr suggestions as to
Ruib 572 o

Mr. Cherry. Under that statement which has just been
changed to.inelude the privileged 1déa, what would become of
the second paragraph on page 37 «-

"No item which is not listed, or which is designated as
one which thevparty is unwilling to have inspected, shall be
admissible in evidence for any purpose at the instance of the
interrogated party."

That means, then, that iflhe does not list it because it
is known to him to be privileged -

Mr. Sunderlands Then he himself can introduce it.

Mre Olney. I am wondering Just what is the neoessity
for a section of this sort. I have not thought the thing outs
‘It occurs to me that in view of the very wide provisions for
a discovery, such a section as this may be quite unnecessary.
If there is any question about the matter, jJjust take the
testimony of the witness,

Mr.Mitchells Thils 1s a much shorter, easier way. You
could do it the other way, but I understand this is prmvided‘4
as a quick way, without the formality of taking depositions
or examining the man under oath.

Mr. Dodge. You say, "supplementary lists may be filed".
Should not that be "must"?

Mre Sunderland. He takes his chance. If he does not
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want to file it, then he cannot introduce it in evidence. He
uses the supplementary list to proteet himself. If he dis-
covers other things, and wants to be able to ﬁse them, he will
put.in & supplementary list so that he can use them.

Mr, Mitchell. I should think you could say, "No item
which should have been listed, but i1s not", because he doss not
have to 1list things which are not‘kﬁown to him at the time, and
he may discover them afterward. If you say 1t cannot be ad-
mitted if 1t 1s not listed, you include items which he him-
self discovers after the list is made upe.

Mr« Cherry, I wonder if we are clear about what we have
done about these confidentlal items, also. Suppose Judge
Donworth's case of the motorman's report. There might arise
& situation, not contemplateq at this time, where that report
would be desired to be usede Now, 1f I understand Mr,
Sunderlandf correctly, what the amendment has done 1s to
exclude that completely. But suppose you get the kind of
impeachment where it is alleged that he has recently fabri-
cated the story he now tells on the stand, and by way of the
then permissible corroboration you want to show that ctherwiéé
privileged document: That would, in terﬁs, be out; would it
not?

MreDonworth. Perhaps, by giving that example, I narrowed
the 1idea.

Mr. Cherry. I wasrjust using that illustration. You

might have & number of others.
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Mre Dénworth. That is what the court held it could not
be used for at all,

Mr. Cherry, By his own people?

Mrs Donworth. By his own people,.

Mr. Cherryg‘ By his own people, for corroboration, if he

impeached |
has been rengumed on the basis of recent fabrication?

My« Donworth. Nos

Mr. Cherryes That 1s 1ts common use in our State, for
example.

Mre. Loftin, Take the case, Judge, of the motorman who
is put on the stand by the defendant, and he makes a material-
ly different statement from the statement that he made in his
report.

Mre Donworthe You mean by the plaintiff, do you not?

Mres Loftin., Noj; by the defendant,'and then the
defendant wants to impeach him.

Mre Donworth. Impeach his own witness?

Mr. Loftin. Ordinarily;, he would exhibit the statement
to him and ask hin ifﬁthis was his statement, and if he did
not make it. Then, later;, if he did not admit it,‘he would
introduce the statement for the purpose of directly impeaching
him.

Mr. Donworth. That question has never arisen.

Mre. Loftin. I am talkling about impeaching the witness

where he proves adverse, surprises the party.

B&rs Donworth. I would not want to narrow this questions
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I think my illustration was unfortunate. What I mean is,
oftentimes 1if T have a letter from my client, and the adverse
lawyer says, "Have you got a letter stating so and so?", I
always feel warranted -~ it 1s a question of ethies =-- in
saying, "No"; I>mean, if I haw to answer categorically. I am
not on the stand, but I would not let my "no™ be any doubtful
answer, that I probably did., I think a good many lawyers feel
that if a thing is nobody's business, they have a right %to
answer in the negative. To compel you to list a thing that
later you are going to claim privilege on gives rise, it seems
to me, to very unnecessary disclosing of confidential communi-
cations.

(Mpe Donworth later said: Mre. Chairman, if I had time

I would qualify the views that I expressed on the ethical

question. I would not 1like to be bound by the sarlier state-
ment made, and I suggest that it be stricken out. It is a
very difficult question. It is withdrawn.)

Mr. Mitchells We have agreed to put in, after the
words "which afe known to him", fhe words "and not privileged"
on the 1listing business.

Mre. Donworth. I understand; But the trend of the
discussion is to téke that out, is it not?

Mre Mitchells; Noj; 1t has the effect of this clause on
the next page, which bars the subsequent use of ite.

Mre Sunderlands I do not see why your suggestion, Mr.
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Mitchell, does not take care of it. You say, "No item which

~ought to be listed, but which has not been".

Mr., Mitehell. DBut 1t does not, Suppose you have a
confidential report from a witness iﬁ your files: That is
privileged; is it not?

Mre Sundgrland. Yes? and it ought not to be listed,

Mr. Mitchell. But that has been listed.

Mr. Sunderland, Then the situation does not apply to
it.

Mr., Donworths You would have to say, "no item which

ought to have been listed, but which is not".

Mr. Mitchell. That is vwhat I have here -« "No item which

should have been listed, but which is not".

Mr. Sunderland. It seems to me that would take care of
it.

Mr.Mitchells Is there anything further in regard to
Rule 577

Mre Clarkg At the Veryrend, I wonder if it would be at
all effective as a threat to make the provision extend to
oppressive requests as well as refusals.

Mpe Sunderland. There could not be an oppressive
request to list documents.

‘Mre Clarke I should think there gight be. Suppose you
wanted to tie up a corporation in some corporation suit, and

asked a corporation to list its whole files. I do not think
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‘the rule of procedure.
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these prohibitions'would be terribly effective, but they might
discourage some lawyer from trying to do that sort of thing.

Mrs Sunderland, It seems %o me you ought to let that
requeat for documents be very freeg‘ There are no restriectiong
in the jurisdictions where it 1s useds In England, for
example, you can get it as of course -« a complete list of
documents.

Mrs Wickersham. There 1s another suggestion that has
been made, that this paragraph is making a rule of evidence,
not really procsedure, You have a provision that any unreason
able or oppressive refusal to permit inspection, etc., shall
be a basis of contempt of court; but, on the other haﬁd, this
is practically a short methoé of discovery; is it not, with a
provision that 1f you do not fully discover, then no document
which you have not discovered shall be admitted in evidence?’

Mre Mitchelle You are estopped from using it.

Mro Wickersham, Yes. That is pretty drastic. I do not
know about it.

Mrs Olneye It is not really a rule of evidence, General
Wickersham.

Mr. Wickefsham. It is a rule excluding evidence for
failure to do something.

Mr. Olney. It is a rule of procedurse.

Mr. Mitchell. It is a penalty for not complying with
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Mr. Olneys Yes.

Mr. Lemanns I have Just asked Mre. Dodge about this
metter, and he says he has a case in which he has produced
95l documents so far. I take it that under this rule, if
before he began trial his‘opponent called upon him to give him
a list of all those documents, he would have to sit down in
advance of the trial and think of all the documents he was
going to use, and give a list of them. Have you made up your
mind how many more you are going to have, or do you know now?

Mr. Dodges I do not know now. This rule in certain
cases would be a tremendously difficult thing to comply with.

Mrs Olney. It did not come within my own pérsonal
experience, but I was talking with a party within the last
month in a case where he had been served with a subpoens or a
request to produce documents which he said would require a
truck to carry them, just out of all reason. He had been
laboring in the courts to get the thing limited in some way
or éther_so that he could.be'required to produce only what
was really‘necesaarya

Mprs Sunderlands This does not call for any production é§
all. If you want to get production you have to get an order
of court and specify your documents.

Mr« Dodgee I was not thinking of produstion. I was
thinking of the burden of calling upon you, the defendant in

the case, to slt down and list everything you are going to

use long before the trial of a case. I have not done a
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.mind which ones I am going to use until shortly before the

1020
great deal of trial work, but I very often do not make up my

'trial. In this way my adversary, as I understand it, can call

on me at any time and say, "I want a. list of all you want to

use™, and 1f I do not gilve him a correct 1ist I cannot use any
thing I have not listed,

It may be that we ought to go so far, but we ought to
know where we are going when we do it.

Mrs Wickersham. There are two things that ocour to me
here.

The penalty for not listing everything 1s, in the first
placs, that no document which you have not listed iz admissible
in evidences That is automstic.

The next provision is that an unreasonable refusal to
produce is a contempt of court,

Mr. Lemann, I think that 1s less serious than the
first,

Mre Wickersham. It seems' to me that exclusion ought not
to be automatic, but it should be subject to the ruling of the
court. |

Suppose, when you come to trisl, the party who has had
such a request served on him, and who has not listed something,
offers the document in evidence; Objection is made. .Then it
is for the court to determine whether that refusal at the time

was a reasonable one or not; whether 1t was a wlliful attempt

to mislead or to keep from the other party something he ought
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to have known, or whether it was a reasonable one. Bubt it seer
to;me you are going pretty far if you automatically provide
;ﬂét under no circumstances shall that document be used in
evidence., |

Mr. Mitchells, That is pretty drastic.

Mr« Sunderland. I think i1f you make it subject to an

order of the court, the coercive effect of it would be just

. about the same, because he would not take a chance.

Mr. Wickersham. The court then would have the facts
and circumstances before it, and have an opportunity to rule,
whereas otherwise it 1is automatié.

Mre Sunderland. I think that would be all right. I do
not think it would weaken the rule very much.

Mras Wickersham. I do not think so, and I am in favor of
the whole theory. In other words, the theory of this rule is
that people shall not keep back important doCuments from each
other, but that each side shall have a right to learn what
the essentlal written evidence 1s which shall be produced in
the case, But I do think to Qay absolutely that if you do not
1list something, no excuse whatever shall be accepted, you
cannot ever use it, is going too far.

Mr. Mitchell, Instead of having an arbitrary rule that
it shall not be admissible, can we not state that the court
may, at the trial, exclude any document which is not listed
if he believes that it has been willfully withheld in bad

faith from the list, etc.?

ns
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Mr. Wickersham, Yes; I am in favor of that.

Mr. Sunderland. Any document may be excluded by the
court? |

Mre Wickersham. Yes,

Mr. Olney; It really had not dawned on me how far this
provision went. It goes to the extent of requiring a party,
on the demand of the other party, practically to list up all
the documents which he may expect to use at the trial, under
possible penalty that he will otherwise not be permitted to
use those documents. Now, in many cases that 1s going to be
an almost impossible task, one that 1s apt to result in gfeat
hardship. |

Mrs Mitchell, Assume the case of a transaction which
extends over years, and you have reams of letters on the
thing. -

Mre Olneys Yes. What I am getting at is this: We
should have here, very emphatically, a rule whereby, if a
demand is made upon a party for inspection of a document
which is in his possession, he either gives that inspection
or else its contents are presumed to be contrary to what he
preten&s that they are, or else he cannot use 1t at alle.

That is where demand is made upon him for inspectioni but
matter

this, of golng further, and covering the subject of listing up

in advance, 1s something that I am inclined to think had bette

be left to the methods of discovery by way of deposition.

v
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- me to be going too far.

Mr. Dodge. It really imposes a practically impossible
burden 1n%ome cases, I have in mind a csse where a defendant
is one of two corporations sued for violation of the Sherman
Act, and the inquiry will range over. years, and I have a file
in my office dowxoontaining, I suppose, at least 2,000 docu-
ments, I do not know what line the plaintiff's case will
take, which of those documents will be materisl, Have I got
to list the entire 2,0007?

Mre¢ Sunderland. You have his complaint before you.

Mrs Dodges Yes; but suppose it is expressed in the most
general terms, as those complaints slways are: I cannot see
hoé, in some cases, you can possibly comply with this rule.

I do not know what 1s material or what is going to be
material.

Mre Clark. Would 1t be possible to insert, in paragraph
(a) (2), the word "feasibility" where you state your reasonge=-
you say 1t 1s not feasible?

Mr. Sunderland., That would destroy the rule.

Mr. Wickersham. Is not the essential protection that
the court must pass on 1it7

Mre Mitchells That is the English systems

Mre Wickersham. There is no other protection; but to
say automatically that you must exclude every document which

has not been llsted, with no judicial review, would seem to
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Mrs Donworth. I think we would all agree that the
matter of court protection should go in, The question is,
what should be done in a case such as Mr. Dodge has jﬁst
referred to, where suit 1is brought against your client for
violation of the conspiracy laws, anﬁ thirty days later you
are called upon to furnish a 1list of all the documents you
are going to use, Of course we have written in that the court
is to protect yoﬁ if you leave them out, but you are going to
take considerable risk if you rely on the court to exclluse
you for not producing them. It seems to me you will have %o
prepare your case right then and make up your mind. If you
should leave out half a dozen, the court might protect yous
but if you have a thousand documents, and you leave out a
hundred, I am not sure the court would protect yous

Mr s« Donwortha. Suppose the United States sues you for
income tax. Your income tax involves quite a lot of ltems;
or sometimes you have a lot of stocks. Do you not think 1t is
going to be pretty hard for you to list the documents until
you know what ﬁhe plaintiff has brought out in his case?

Mres Wickershame I think it puts a great burden on
counsel; who would then have to prsﬁare 8 case two or three
times. You cannot make up such & 1list until you a re pre-
paring the case for trials We all know how difficult it is
to get documents from our clients, to find out what documents
there are to getj and it is not until you are sitting down to

prepare the case for trial, and youare Interrogating the
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 of gilving lists, which we are dealing with,

- court or Jjudge at any time to order production.

g gy B
[ 816

make sﬁch order, either generally or limited to certain
¢lasses of documents, as may, in their or his discretion, be
thought fit: Provided, that discovery shall not be ordered
when and #h so far as the court or judge shall be of e
opinion that it ié not necessary either for disposing fairly of
the cause or matter, or for saving costs,"

That 1s dlscovery, you see., Now we come to the matter

Mre Wickersham. Is this the English rule you are read-
ing? |

Mr.. ﬁitchellg Yess (Readings:)

"On the hearing of any application for discovery of
documents, the court or judge, in lieu of orderihg an affi-
davit of documents to be flled, may order that the party from
whom discovery is soﬁght shall deliver to the opposite party a
list of the documesnts which are or have been in his possession,
custody or power relating to the matters in question. Such
1ist, as nearly as may be, shall follow the form of an
affidavit in Form A, providing that the ordering of such
1list shall not preclude the court or Judge from afterward
ordering the party to make or file an affidavit of documents."

Then it goes on to say that it shall be lawful for the

You see, it provides for both inspection, discovery,

end lists, and in both cases they throw around it the pro-
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'§ection of getting an order, so that the demands shall not be
sé@geasonable,

Mre. Donworth. Why would 1t not be a good idea to make
our rule just as it is?

Mrs Sunderland., In Ontario, where they follow the
English practice pretty largely, they have abandoned that
limitation on the English practice; and there an order of the
court is no longer required, and discovery may be had‘upon
mere notice. ’

Mre. Mitchell. 1 am not éure that that is not all right;
but the thought in the back of my head here is that we are
opening up people's files pretty generally, and there i1s going
to be disturbance and question about 1t among the bar. Now,
1f we try to go the whole way, as far as we think it may ulti-
mately go, we are taking some chancese. If we are a little
casutious; and throw the protection of a court order around
it, we will get by with it, it seems to me.

Mres Sunderland. You would suggest a court order merely
on the list, in which the court would épeoify what classes Of,
documents should be listed?

Mr. Mitchell, The way they have done it in England is
this: You do not apply for a list at all there, You apply
for the documents, or a discovery, or coples, or inspection.
Then the court, if he wants to, instead of ordering that,

can compel a list to be furnished, and perhaps on the list he
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may order some further dlscovery.

Mr. Sunderland. Of course what you have done is to
provide for a listing without going to the court at ally and
then, after you get your llst, those that you want you cannob
ingpect without an order. A

- rﬁimhén- LIt sounds; theoretically, all right; but
I have had a great many cases extending over a greabt many
transactlions covering a great many yéars, and the other fellow
would just simply dump a requestAon»me to‘furﬁish a list of
all the documents in my possession which are material to the
case. It may be that the corporation or defendant or plaint-\
1ff may have reams of letters and documents of all ¥inds, and "
1t would be an unreasonable burden in certain cages. There
1s 80 much that is asked for that may be material. It 1s
like a subpoena duces tecum, to produce all the documents you
have bearing on the case. That may be unresassonable.

My, Sunderland. Of course in a great many States, under
a subpoena duces técum, and in connection with 1t, you can
give a notice for discovery.

Mr. Mitchell. Do you not have toAget an ovder ffom the
court for a Subpoena duces becum generally?

Mpr. Donworth. Everywhere I know about.

Mp. Wiékersbﬁm- Mr. Sunderland, is there any case

where, in consequence of fallure to comply with the require-

ment vafurnishing a list, that is attended with an guto-
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ymatie exclusion of the documents not listed, without the court

"ruling on it?

| done everything you could, just before the trial, some official

thingse I should think we could také care of the latter point

Mrs Sunderland. I should say it was clear that that
ought to be put in. |

Mre Wickershaﬁg It seems to me that that is a matter
which should be in the discretion of the cburt,

Mro Sunderland. I think that is true,

Mrs Dodges You cannot tell, from the declaration, what
documents will be necsssary. You cannot answer the question,
from the declaration, "What documents have youuﬁhat are rele-
vant to the actioni" I cannot tell until I know, within the
broad scope of the pleadings, what the plaintiff is going to
introduce.

Mr« Wickershame You have had the experience of trying to

dig out documents from a corporate client, and after you have

turns up with a paper that you never heard of before. You say,
"Why did you not give me that before?" "Well, I did not
suppose that was necessary. I did not know about it."

Mr. Mitchells This subject divides itself into two parts.
The first 1s, how broad are we going to allow the rule to be
in regard to permitting one party to demand from%nother? The

second is, what the penalty shall be for failing to 1list

by merely providing that if they are not listed when they
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should have been, the court may, at the trial, exclude them

fif he thinks they were wilfully or unfairly withhelds That

would take care of the penalty.

Mre Wickersham. Yess

Mro Miﬁchellg We are talking now, however, about the
initial thing =- ﬁnreasonable demands that may be made for
listing voluminous stuff,

Mr. Lemann. It seems to me that with something as new
as this, we ought not to go beyond the English rulegané give
the judge an opportunity to say whether, at that stage of the
case, in view of all the other circumstances, it was reason-
able to calﬁﬁpon the defendant to list every document which
might be used at the trial. |

Mrs Sunderland, I should say, on the matter of dise
covery, that we have gone much farther than England outside of
England. Thet i1s; some English dominions and some of the
American States have gone gquite beyond England.

" Mr. Donworth. What 1s the Illinoils rule? Have you got
it handy?

Mr. Sunderlands Just what we%ave here. Of course thisi:
means, 1f you cut out this whole thing, you cut out written
interrogatories as a method of getting a 1list of documents.
You go to the court in every case;, and if you are asking for
a list you might Just as well get an order for their producw

tion; so that you really cut out this simple means of getting
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"a list.

Mre. Mitchell: Let us say the applicant does not have to
go to the court in the first instance. He can serve his list
on you without getting an order from ths court; but if you
think it is unreasonable or burdensome, then you ¢ an take it
to the court yourself.

Mre Sunderland, Why would not that be a soiution?

Mrs Mitchell. That would do away with the unnecessary
machinery of getting an order when a request is a reasonable
one; and the burden is on t he person to whom the request is
directed. If he thinks he has been overloaded unreasonably,
then he steps up to the court and says, nllores T want this
order modified and this demand made more reasonable.”

Mys Sunderlandi, That 1s the same machinery we are
providing in the case of interrogatories. Where the opposing
party thinks the case 1s one that is not adapted for it, he can.
go right to the court and get an order for oral examination
instead of interrogatories.

Mres Donworth. One difflculty about that is that if the
action of the court 1s dispensing from a rule; of course the'J
court is going to be loath to do it. Iir the'action of the
céurt is, in the first instance, to decide what 1is pre;er
under the rule, making it broad and discretlonary, as it is in
England, then the court decides prima facle what ought to be

done, rather than the rule. It seems to me the English rule|




is as far as we ought to go in this novel matters

Mrs Cherry. But could not this so-called exception or
ground of the party objecting be stated so that it gave the
basis of the objection, and would not be considered merely
an exception to the rule, Judge? Thét 1s;just a8 has been
suggested where it would be burdensome, etce

Mre Mitchells In many cases these requests would be
;x—~made, and they would be complied with.vThey would be reason-
able and faifo If that is the case, why make the demanding
party go to the court for an order first? It would be an
ex parte proceeding, perhaps, or even a hearing.

Mres Sunderland. That is still worse,

Mr, Mitchells VWhy not let him serve his demand for a
1iét of documents, and let it stand unless the other fellow
finds it is unreasonable and buréensome in a particular case;
and then he can go to the court and have the court settle
what ought to be ordered produced?

Mr. Sunderland. That is about a middle ground between the
English practice and the Illinois practice.

Mr. Mitchell. It throws a protection around the person |
on whom the demand 1s made, bubt it does not requiré the useless
formula of a court order where a reasonable demand is made..

Mre Sunderland, Many cases are so slmple that there
would not be any question about what the documents were.

Mpe Lemann. I think in the simple cases they would not
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i use it nuch.

at the time of trial the exclusion of the document which was

My s Donworth. It would be the complicated cases whers 1t
would be used, and that is where the burden ia,

Mr. Olneys Does not the suggestion made by the Chairman
that there are ﬁwo parts to 1t, throw enough safeguards around
167 In the first place, when the man gives the notice, the
first safeguard is that the other side has the right to go to
the court and have the extent of the notice reduced if it is
oppressive; or perhaps stricken out entirely.

>Mr‘ Cherry. Or postponed.

Mr, Olney. Or postponed. The other safeguard 1s that

not listed is not absolute, but it is excluded in case the
éourt finds that 1t was not disclosed for the purpose of
concealing the real facts in the case, or sométhing of that
sort. With those two safeguards in there, I think probably
1t would be all right.

Mr. Mitchells Is that. all right, Mrs Dodge?

MreDodge, Yes; I think if we had that proviso at the
end, glving that power to the court, it would be all righte -
In many cases, a8 Mre Sunderland séys, it is entirely proper.
In other cases it 1s absolutely unworkable.

Mre+ Donworth. A great deal would depend upon the
phraseology of the rule to embody this i1dea that we have

expressede




1542

Mes Mitchells If there is no objection, then, 1t will
stand that‘ﬁay, with those instructions to the Reporter in
framing the rules

Mre Sunderland. The New York Commission on the
Administration of Justice has just recommended that all
restrictions on this in New York be withdrawn, and that there
be no limitation about @sking the names of the witnesses., In
general that is not done, though, In general you cannot get
a list of the names of the other man's witnesses,

Mres Wickersham, It would be very hard to say that a men
should be prscluded from calling witnesses whose names he had
not givengbecause you know sometimes at the eleventh hour an
unexpected witness walks in whose testimony is perhaps con-
clusive, You never heard of him until he appeared at your
office the day before the trial.

Mras Sunderlandy Discovery 1is used perhaps more frequentm
ly inWisconsin than in any other American States They cannot
directly ask for lists of witnesses, but they have to fish
them out in connection with oral examination of other pointsse
They aré able often to fish out a good deal of Information -
that they desire; but it is all incidental.

Mre Mitchells, Can you hold a man in contempt of court
for merely unreasonably refusing to list documents where he
has not previously been ordered by the court to furnish them,

in subdivision (b)?%?

Mro. Wickershams .= I have included that in my objection
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to the penalties being automatically applied.

Mrs. Mitchells I Just asked the question whether it is
competent to do that or nots Is it contempt of court not to
serve a pleading twenty days if the Prule requires it?

Mrs Sunderland., I think we provide in here that 1t is
contempt unreasonably to refuse to answer these interroga=
tories that are merely sent outs There is no subpoena.

Mr. Mitchells Well, let us pass thats That is a minor
details I am anxious to get through as many of these rules
as we can while we are all here,

Mry'Donworth, Does not the general law of contempt
cover all these things about refusing to obey the order of the
court?

Mro. Mitchelly There 18 no order in the case I am talking
about.

-
RULE 58 - EFFECT OF ERRORS IN WRITTEN
INTERROGATORIES.

My. Mitchelle Rule 58, effect of errorss That is a
minor rule. I think we might pass that over and chew it éverv
if there are any verbal changes in it,

Rule 593 ==

Mre Dobies Do you not think you ought to strike out
"law or equity" there?

R

Mr. Sunderlands That will go right through. T did not




16

e

v‘) ¢
[

Sty
2%

- have the wording of the other ruless

T "Mr. Dobie, All Pighﬁi

D. ADMISSIOﬁ OF DOGUMENTS AND FACTS,
RULE 59, REQUEST FORkABMISSION.

Mr. Mitchell, Rulev59 -- request for admission of
genuineness of documents, | Is there any objection to that?

Mre Sunderland. I think we have that already.

Mr. Olneﬁ. It is more than admission of documents, It
goes to the admission of other matters as well,

Mr. Mitchells Yes -« admission of facts. If there is
no objection to that, it may be approved.

RULE 60 -- EFFECT OF REFUSAL TO ADMIT.

Mr. Mitchelle Rule 60.

Mr. Sunderlande That merely puts the expense of proof
on the party who refuses to admit, if the fact or document is
subsequently proved. |

Mr. ﬁitchellg Is there any objection to that?

Mrs Dodges "Within the time fixed in such request.”

Mpo Wickersham;f I am wondering one thing -- whether
this leaves any discretion in the coufte I suppose the court
would have to determine whether that failure was an un-
reasonable failure.

Mr. Sunderland. Yes; the last sentence says:

"Unless it shall appear to the satisfaction of the court
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that there were good reasons for the refusal."”

Mr. Dodge. Why not give the court power to extend the
time without walting until after you havé refused and taken
the chance?

Mr. Lemann. Could you make a general rule somewhere in'
these fules giving the coﬁrt the right to change tlme require-
ments on cause shown, to save repeating it constantly?

Mr, Donworth. The suggested rule 37(¢), which has been
submltted to the:Reporter for consideration, reads?

“Iﬁ‘all cases where by these rules a thing is pequired
to be done within a gpecifled time, the céurt; for cause
shown, may enlarge such time ag in its discretion it shall
deem proper."” |

Mr. Mitchell. Then we have attended to Rule 60.

RULE 61 -- RESTRICTED EFFECT OF ADHISBION,

Mr. Mitechell. Rule 61.

Mr. Clark. How about adding, at the end of Rule 61, "or

his successor™?
Mp. Sunderland. At the end of Rule 61%
Mr. Clark. How about the substitution of parties? | That
is provided for earlier.
Jir. Sunderland. Yes; I think I have that written in in

some other COpY s

Mr. Mitchell. This simply says that an admission made
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pursuant tq;%ﬁch notice shall not constitute an admission to
-be used against the party, nor in favor of any person other
than the party glving the notice, I think the Reporter has
in mind the point of cases of substitution of parties giving
the notice.

Mpne Sunderlande I have that point in mind.

Mre Mitchells We can pass that, then, and go on to Rule

62.

E. INSPECTION OF DOCUMENTS AND THINGS.
RULE 62 -- APPLICATION AND ORDER.
Mr. Wickersham. Agein you take out "at law or in
equity”.

Mre Mitchell. It is understood that phraseology of that
kind will be modified by the Reporter without special
instructions,

Myrs Wickersham, Just one word: The language 18 -«

"Books, papers, or tangibie things which are relevant to
the rights, liabilitles, damages or rellef involved in said
cause." |

Should it not be "which are competent"? This rule
refers to an order addressed to a party in possession of any
documents, you say, which are relevant, A thing may be
relevant, but 1t may not be competent‘evidencegl

Mr+ Sunderlande '"Relevant and competent"”.
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3 Mr; Wickershame Yes:"relevant and compenta”

o

w.éége Mr. Loftin. Should you not insert there "and not
privileged™? .

Mre. Sunderlands "Competent and not privileged" == yes; I
 suppose 80. |

Mre Clarks Do you get this order if he has admitted

Mr« Lemanne It 1s an alternative method, I suéposeg

Mr .Mitcohell, This is not the act of the party, but of a
third party. This 1s getting documents from somebody who 18 no
a party to the sult.

Mrs Sunderlande It 1s either one. This is the inspec-
tion. We have been dealing heretofore wilth mere listing. Now
we are getting to the inspection.

Mrs Clarke I suppose, 1f a party says he is willing to
have it inspected -~

Mre Sunderlan@. Tf he is willing to have 1t inspected,
that 18 the end of it. <You arrange with him vwhen you will
see him, and that is the end of 1t.

Mres Cherrys You commonly proceed without any orders
They do in Wisconsin.

Mr. Sunderlands Oh, nol

Mre Charry. I say, in actual practice they will get the
inspection without an order. |

Mrs Sunderland. If you have a rule under which you can
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get inspection, you very seldom have to use 1t,

Mres Cherrys That 1is the point I am making. In Wisconsin
they do not bother about orders in most cases.

Mps Sunderland, They will not bother about 1t at all,

Mrs WMokersham, You just ask for what you want, and, if
you are entitled to it under the rule, you get it

Mre Sunderland. Yes,

The point has been raised by the committee in Ohio about
the inspection of a thing in the custody or control or
possession of somebody not a pérty being an invasion of
constitutional rights against search and seizure, and all that
sort of thing. |

Mre Mitchellq The word "privileged”, which you just
stuck in, would take care of thaty

Mre Sunderlandg But here is the thing: For example,
an automoblle gets smashed up, and then it is sold to somebody
else, and the litigation goes on after the party to the actioﬁ
has parted with his property in the machine, Can you get an
inspection of‘that,machine when the party has disposed of 1t?
So farras the third party, the purchaser, is concerned, is
this an unconstitutional invasion of his right not to have
anybédy interfere with his possession?

Mre Wickersham. You could subpoena him to appear and

bring the machine.

Mr« Sunderland. If you can subpoena him to bring the




51

machine at the trial, is it anything more than a change of
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procedure to have the same inspection prior to the trial? 1Is
a mere change of date anything more than & matter of procedurs

Mrs Donworth. I think that is all right. The only
thought that occurred to me was that perhaps it should be
safeguarded, in the third line, after the words "in which the
cause 1is peﬁding", by 1hserting the words "showing cause
therefor", According to this, the mere application, on
reasonable notice, brings the order, It should be accompanied
by an affidavit why you are dbing this somewhat unusual thing,
I thinks There should be more than the mere application; it
seems to me 1t should be supporteds

I am merely sugéesting for consideration the insertion,
after the word "pending", of the words "showing cause there=
for", so that 1t would read:

"On application to the court in which the cause is pend-
ing, showing cause therefor."

I think that might soften the point Professor Sunderland
has mentioned..

Mr. Dobie. I believe that is desirable.

Mre Sunderland, What would you do to show cause?

Mres Donworth. Ybu‘wguld ask the man to see the machine,i
and he would refuse, simply séying that the action of the |
court 1s necessary.

Mre Mitchells It 18 not unreasonable to ask him to
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- ecourt unless you have some showinge

.| there "on proper cause shown", or "on sufficient cause shown"-r

W
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exhibit it physically. There 1s no use of applying to the

Mrs Sunderland, That 1s trues You have to show some~
thing-
Mrs Dobles What he means is that it seems too automatic.

Mrs Mitchelly, It 1s suggested that we put in a clause

something to that effsect,.

Is there anything else in Rule 627

Mre Tolman. In line 9, I think the second word "or"
should be "and",

Mre¢ Mitchells That 1s a typographical change which we
will make at our later revision.

@
F. PHYSICAL AND MENTAL EXAMINATION OF PERSONS.
'RULE 63 -~ APPLICATION AND ORDER.

Mre Mitchells Rule 63 ~= physical and mental examination
of persons. |

Mre Wickersham, Thatvincludes not only parties but third )
persons. | | |

Mrs Sunderlande Yes; it doess

Mpe Wickershams And I was just wondering where we would
get thats Here is an order for physical examihatién of a
person who 1s not a party to the action,

Mre. Sunderland. That would be a very rare case, but’
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the mental condition of such & person might be involved,
because somebody might claim derivative tiéie through an
incompetent person, | _ .

Mre Wickersham. Do you find that in any statutes?

Mrs Sunderlandg As applied to one not a party?

Mres Wickersham, One not a party.

Mres Sunderlandy; I do not think so.

Mrs Mitchells You csnnot enforce against a third party.
You cannot enforce it against a party to the action by
compelling him to submit. The only penalty you can put on
him is a dismissal of his case; or presuming the fact to be
true,

Mro. Lemann. Would not this be a contempt?

Mrs Mitchelles You cannot force any man, under the
Constitution, to exhlbit his person; can you? He may lose
his suilt if he does not; but can you actually take the‘
marshal and drag him in and put him in jall if he does not?

Mr. Lemann. In the case where you require him to prow
duce the automobile or some other thing which he considers
his own business, if he does not do it, somebody thought it
would be an unresasonable search and seilzure td senténce him
for contempt; did they not?

Mr. Sunderland. Yes.

Mres Mitchell, Perhaps you are making a distinetion

between an automobile and a man.
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%ian some men.

Mre Lemann. When the question 18 whether or not X is
erazy, we would say, "We should 11%3 to examine X's father
to see 1f he did not have some hereditary diseass which might
be likely to transmit itself and cause thié insanity in X
Here, Mr. X?s father: You come and submit yourself for
examination", That 1s rather an obnoxious case,

Mrs Sunderland, Yesterday, when we spoke about things
absurd on their face, I ﬁas tﬁinking about this very items

Mres Wickersham, | How often would you want to have a
physical examination of somebody who was not a party to the
action? |

Mres Sunderlands I do not know that you ever would.

Mre Wickershame I think 1t would be better to leave it
out, because it will ocecur so very rarely, |

Mres Sunderland, And probably leave the other out on
general principless

Mr+ Lemann. I think it would give fuel on which to
attacke.

Mr. Wickersham. I think you had better leave it out as
applying to such person who is not an adverse party.

Mr. Dobie. There should be a provision for a reasonable
there, too,
showing hhemmiimg I think.

Mr« Clark. Do you not want to put in aliens when you
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I are both there. They name some doctor. "All right: that is
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catech them here? This 1s unreasonable discrimination in
favor of aliens,

Mre Sunderland. This exclude witnesses entirely. This
physical examination of parties works peautifully when it
gets going. We have it in Michigsn jﬁst as a matter of coursed
In every case, in the pre?trial docket, the judge says, "Whom

do you want to make the physical examination?" The parties

the order."

Mre Cherrye. We do not even go to court about it

Mr. Sunderland. They have to go to court on the pre-
trial docket, but it is just a matter of course., It 13 a
beautiful practice. \

Mre Dobles I understand you are limiting this now to
parties,

Mre Sunderland, Yes.

Mrs Dobile« ¥You want to put ﬁhe reasonable showing in
here, tooj; do you not think so -- the same thing we had in
the other?

Mr. Sunderland. Wherever the "physical or mental
condition" of a party "is materiel %o the question of rights,
liabilities, damages,"etc. -« it is always material.

Mpe Dobie. You do not think that is necessary there?

Mres Cherrys What about the penalty of dismissal of the

action? Is not that commonly Included in the sections?
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Mrawfﬁnderland. I do not know just what you would show,
ﬁiexcept that it was material. You would have to show material-
1ty to make the rule out of 1%,

Mr. Cherry, Suppose you get youf order, and it is not
coﬁplied with -~ the point the Chairman raised a while agos
Would it not be wise to state th%penalty Tor failure to come
ply? |

MreW ickershams You mean in Ruls 637

Mrs Cherry. Yes, You have your order, and thers is no
compliances The penalty is usuaily dlsmissal; is 1t not?
After all, the United States Supreme Court held, before you had
an equity rule on the thing, that you could not do this., That
is the case of Union Pacific Rallway Company vs, Botaford,

Mre Dobie. They held that it could be done if thers was
a State statute. .

Mres Cherry. I say, without those things it could not
be done. The purpose of it 1s for use in a suit,

Mra Sunderlandqr I do ndﬁ see what harm it would do to
put that in.

.Mr. Cherry, I should say that was the primary thing.

If he does not want to press his sult, he is not in any’
sontempt of court. If his sﬁit 1s dismissed, that is the
end of the matterg

Mras Sunderlend. Dismissal or default, as the case may

be,
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Mres Cherrys Dismissal or default, because of course 1%

_might be the defendante

Mye+ Donworth. Am T not right in the recollection that
the Supreme Court has decided thatfrendering a judgment
against a defendant because of his failure to comply with an
order of the court is lack of due procesa? I am pretty sure |
it was so décidedﬂ |

For instance, you may sue a man for any sum of money -=-
$1,000 or $50,000. Can you enter judgment against him beeausei
he refuses to obey an order of‘court? I think that should be|
looked ups I am quite sure there are some cases on that
point. Of course dismissing the casé is easys That does not
do any paéticular harm; but to mulet him in large damages 1is
quite different.

Mr. ﬁitchellg As far as the defendant 1is concerned;
would youénot aimply giﬁe the court power to take the fact
involved égainst the defendant, whatever it was, or something
of that kind? L

Mr. Sunderland. There would not be any fact involved
here. It 1s a question of physical examination.,

Mre Wickersham. But what is the theory of the physical
exaﬁination? To find out the extent of the injuries, for
example, in a personal injury case; to find out a man's
mental capaclty in case that were 1nvolvad.A The physical

capaclty must be an important factor in the case before you
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can get an order to examine him.

My, Mitchell. Buppoge 1t is the defendant and not the
plaintiffe If it 1s the plaintiff who réfuses to comply
with the order, the remedy 1s by diémiasala Ir it 1s the
defendant, instead of ordering judgment against him, if he
refuses to comply with an order, you. can juet agsume the
fact against’him.

For instance, 1f he is defending on the ground that he
is mentally imcompetent to do a thing -- a case of a guardian
ad litem, for instance, or sqméthing of that kind -~ or was
incompetent at the time the thing occurred, a physlcal exam-
ination of him may be material to determine whether his de-
fense 1s good. If he refuses to comply, bthe fact may be
taken agalinst him. That 1s not lack of due process; is 1t?
It is equivalent to an admission by hin.

Mr. Donworth.  Would it not be well, for the sake of
passing thls, to agree as far as we can glong the lines of

the Chairman's suggestion »*\first, that this be confined to

partieg; second, that in the case of a plalntiff dismissal of |

the sult shall result; and that the Reporter shall make an ind
vestigation of how far we can go in the case of a defendant?

My, Mitchell. -if there is no objection, that will be
undergtood. |

A e e e
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. the court for purposes of issuing subpoenas, and that you

the other district for an original subpoenag
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G. ANCILLARY JURISDICTION TO ENFORCE SUBPOENAS
AND ORDERS OF OTHER COURTS.

RULE 6l -- SUBPOENAS AND ORDERS.
Mr. Mitchell, We will pass to Rule 6l.
Mr. Lemann. Did we not consider'£his the other evening,
and agree that the Reporter would look further into the ques-

tion of what the statutes provide as to the jurisdiction of

would remodel this in the light of the examination, if
required? I know we had some discussion about it

Mrs Mitchells I think Rule 6l comes under the general
subject that we discussed before, as to dealing wlth process
of summoning witnesses living outside of the district. I do

not see any objection to this. It is applying to the court in

Mre. Lemann, | It 1s really a form of application,

Mre Sunderland. In a way; yess

Mre Mitchell,  Why should we adopt this practice as a
substitute for existing statuiory practice? Why is not the
sxis?ing practice sufficlent? We ares accustomed %o it
Instead of getting your subpoena issued out of the original
court, you gé to the other eourt§'

Mres Sunderlands The}only reason I did this was because
I daid not go to the court for an order. My theory was to
gtay out of court under an original proceeding for discoverye

Since we had no order of court upon which a subpoena could be
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issued, we had to geﬁ the subpoena directly out of the court.

Mr+ Lemann. Was not that question also raised? You
have provided here that thils subpoena may issue out of the

court, for instance, in Delaware, to Pennsylvanis.

Mr+ Sunderlande No == well, ves.

Mre Lemanne You issue it upon the Delaware court, and
you impress i£ with the éeal of the Penmnsylvania court, and
then you say it is the process of both courts. I think there
was & question raised by the-Chairman as to whether the
Delaware court, under existing statutes, could issue a sub=-
poena that would be considered a subpoena in Pennsylvania.
This really undeértakes to do that as well as the other thing.
I think we voted to ask furthervexamination of the subject.

Mr. Mitchelly There is no reason to havg an order for
lproduction of documents, made by the United States District
Court in New York, filed with the United States Distri§t Gourﬁ
in New Jersey, as thls provides, except to meke disobedience
of that order a contempt of tﬁe United States District Court
‘in New Jersey. You make 1t the order of that court instead of}
the New York court,

Mrs Lemenn. He makes it both.

- Mra Mitcheél.‘ Now, getting down to fundamentals, is it‘
possible for us to say that if you get an order in New York
from a Judge for the production of documents, and merely go

and file it and get 1t stamped by the clerk in the other
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district, that is the order of the other district, for dis-
obedience of which that court may punish?

Mr+ Lemann. He says it is an order of both courts.

Mre Mitchells Well, that is all right; 1t is still the
order of the original court.

Mr., Lemann. Can the New York court order you to do
something in New Jersey? I think that is the point you
ralsed,

Mre. Mitchell, Yes3; I made the point that if there was
a disobedience, 1f the man stayed out, the process of the New
York court would not run in New Jersey. The order does not
run in New Jersey. That is right. That is what I did say
yesterdays.

Mr. Lemann, We have a double barreled point here, I
think. I have no doubt the machinery can be arranged for
directing the order to the Pennsylvania or New Jersey court.
If this 1is not sufficient machinery, we have some machinery
now to do it which may be jusﬁ as good; but whether you can
do t he other thing that he wants to do by any machinery I do
not ﬁnow@

Mre. Sunderlande I do not think 1t makes very much

difference. I think you might just as well drop out that

question == the original court,

Mre Mitchells Drop that oute The object of going to

the other court 1s on the assumption that the original court
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.canﬁot snforce the order outside of hls district.

Mre Sunderlands Yesq

Mres Mitchell. If you drop that out, then you bring up
my other point; and that is, if the New Ybrk-court makes an
order for the production of documents or other things,
inspection, etca., and then you just go and file that in the
court of another district =-

Mres Doble. Uﬁder 1ts seal,

Mre Mitchelle And get the clerk to seal it, there has
been no consideration of it by the court in the other district
at all in an ancillary proceeding, just filing it there and
getting it sealed -- whether that places the court in the

other district in a conatitutional position to punish for

. contempt. I should doubt it myself.

Mre Lemanna Especially if you assume that the original
child is illegitimate and invalid, and you have presented
that child to the second court and had it adopt that
1llegitimate child, as it wefeq

Mrs Sunderland. But you do not assume that the first
chiid is 1llegitimate.

Mre Leménn. But 1f you assume that the original court
cannot issue 1ts process -- |

MrsSunderland. But it can, and if you find the party

in that State you can get him. If he happens to get over

~the line, you 8t11l have a perfectly good subpoens.
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¥r. Mitehell. I recommend that Rule 64 be relferred to

the Reporter in connectlon with the prior rules wibh a view to

examining and seeing Whethér it is legally permissible to
make guch an order, filed infﬁhe other district, an order of
that court and basis for contempt.

lp, Sunderland. That is'doma now on commlgsions to take
teatimony, The order to take testimony 1s made in New Vork
You take 1t to Pemmsydvenia and file it and get a subpoena.

.,,H@g<ﬁitehellg You get a writ of subpoena.

Mr. BSunderland. That 18 the practice now, as I under-
stand.

Mr. Hitchell. You draw an analogy between a Writ of
subpoena and an order o produce. You say they are Just
about the game thing. |

Mr. Sunderland. It is all a matter of form as to what
they use.

Mp, Doble. I think the procedure you provide for here ig
ehtirely congtitutional. I think questions of proceass like
that are sbatubory problems. Ccngressraan make subpoenas
and proéess run through districts pretiy much as they pleaseg”
Fop exampls; criminal subpoenas do run all over the United
States. I doubt if thers is any constitutional problen
involved in this thing. I am not sure.

Mir.8underland.  There might be a question of statutory
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| subpoenas to run from one district in any other district,

- That ?rocess is the préeess of the court of the eastern

oy L

power, whether the rule-making power given to the Supreme
Court carried authority to say where the subpcénas should rung
but I do not think we are really gebtting a subposna running
over State liness We are really getting a new subpoena based
upon a proper authority in the new districts

Mre Wickersham., You have the statute authorizing

provided the witnesses do not live more than a hundred miles
from the place of triale

Mres Sunderland. Yes; we still have that.

Mrs Wickershame. We stlll have that, That 1s in the
statute.

Mr. Sunderlands Yese

Mre Doble. T think that is served by the marshal in
the district where he i1s. It 1s not the process of the first
court; is it? I bring suit inVirginia, and I want to get a
witness in North Carolina, Elizabeth City. I bring suit in

Norfolk, 50 miles away, and I want to serve that subpoenas

dlstrict of North Carolina, is 1t not?-- not the Virginia
process. | |
Mre Cherry. It is the Virginia processs
Mr. Wickersham. Here is the statutory provision:
"After September 19, 1928, subpoenas for witnesses who

are required to attend a court of the United States, in any
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| rule that probsbly can be maintained. If the court does not

“thought, in order to get a uniform name for procedure at law,
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distri&%, may run into any other district, provided that in
civillcauseﬁ the witnesses living out of the district in which
the court is held do not live at a greater distance than 100
miles from the place of holding the same."

That 1is aectién 65l of the Judlcial Code

Mre Mitchellsy I am satisfied. I think it is the kind of

think it is constitutional, it can say so. It is a good rule.
Let us go to 65,
H. PENALTIES.
RULE 65 == POWERS OF THE COURT.
Mrs Clarks. On Rule 65, there is a question of nomencla-

tures We had this question of these provisional orderss We

too, a writ of arreéﬁ would be better.

Mrs Sunderland. Instead of an attachment,

Mre Clarks Yes; so that later on we have called this
sort of thing an arrest. It seems to me it 1s a little bit
more descriptive. I do not know that T have any final
view on it; but if you want "attachment" here we probably had
better make it the same way later. The only thing ié that
later on, in that section where we deal with it, we have
attachment of property, too.

Mres Dobles It is sometimes called "body attachment'.

Mr. Clark, This, I suppose, 1s a body & ttachment, but we

i
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have use?'the word "arrest®" to differentiate 1t.
;- B

<~ ™7 wMre Lemann. '"An order of arrest may be issued"?

Mre Olark, Yes.

Mrs Sunderlands I think that is much better. I think

Mattachment" in this connection is confusing,

My, Dobiee It i18s It 1s & bad term.

Mrs Donworthe Of course the reference to"physical or
mental examination of the person, whether or not such person
1s a party, will be rephrased.

Mre Sunderland., Yes jusﬁ a party.

Mre+ Donworth. The constitutional question that I
raised applies to subdivision (b) here, which I suppose the
Reporter will investigate, as to whether you can render
Jjudgment by default against a defendant. }Of course you can
for his not pleading; but for violation of a routine order, I
think it is doubtful.

Mres Sunderland. I really listed those things up pretty
much in accordance with the new proposals of the New York
Commission for the Administration of Justice. ‘They have a
very full 1ist of penalties, and I have practically taken the4
1ist from there. '

Mpe Wickersham. They have not been enacted.

Mre« Sunderland. No; that has no£ been enacted, but I
thought 1t was a very good list, and I used that liste

Mr. Wickersham. Yes; it is a very good list and a very
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The punishment does not fit the crime. One man is punished
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good Qoﬁmission.

;;. Sunderland. Yea; 1t is,

Mres Mitchelle. The main part of Rule 65 will have to be
modified, because we have stricken éut the provision for
physical examlnation of persons not parties to the action.

Mre Sunderland. Yes,.

Mr. Mitchells Note that change there.

Mrs Dobies "Attachment™ is in the third line of "(b),"
t00, Mre Sunderland.

Mr. Sunderland. Simply cross out the last clause of
"{a)", and that will be all right.

Mr, Lemanns The language of (b), I think, would cover the
matter touchéﬁ upon & while ago as to what the penalty wouid
be for failure on the part of a man to submit himself for
examinations There are pretty broad powers as to what might

be done,

Mrs Dobles What is your constitutional point, Mr.

Mrs Donworth. That a statute is unconstitutional which
provides that, as penalty for disobedience of a routinerordef”

by a defendant, the court may render judgment against him.

$50,000, and another $100. I am not sure of that, but I
think it is so.

Mre Dodges If the defendant in any kind of case fails
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,,.to answer interrogatories he can be defaulted, as 1 under-

Somszd
o
e f
o \%

tand, and the only question left is the assessment of damagas
I understood thepractice was that that could be dones

Mrs Sunderland. That 1s what I‘supposéd.

Mrs Dodges That will be investigated.

Mre Mitchells Mrs Sunderland, you have made a provision
back here for disobedience of order for physical examination--
a penalty of dismissal or taking the fact against him, 1In
Rule 65 you add contempt to that.

Mre. Sunderland, Yes. I‘think both should exist.

Mre Lemann. Does not that indicate that you need not
make any change in the prior rules, because 1t 1s really all
covered?

Mres Sunderland., Yes; 1t 1s all covered, so we need no
specification 1n_the prior rule.

Mre. Mitchells Aré we agreed that it 1s competent to

examination?
Mre Smderland. It is only a party nowe

Mr. Lemanne I should think it would be a contempt.

Railroad vs. Botaford,
Mr. Mitchell, What did it say?
Mre Wickersham (reading:)

"The single question presented by thls record is whether,

declare a man in contempt for refusing to submit to a physical

Mre Wickersham. You have that decision in Union Pacifie
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%n a civil action for an injury to the persén, the court, on
_application of the defendant, and in advance of the %rial,
may order the plaintiff, ﬁithout his of her éonsent, to sube~
mit to a surgical examination és to the extent of the injury
sued fore We concur with the Circult Court in holding that
it had no legal right or power to maske and enforce such an
order,"”
Mr. Lemann. Is that 141 U«S4?
Mrs Wickershams That is 141 U.S., 250.
Mr. Mitchelle That is because there was no statute per-
mitting that,
Mpres Wickersham. It goes on to says
"No right is held more sacred, or is more carefully
guarded, by the common law, than the right of every individual
to the possession and control of his own person, free from
all restraint or interference of others, unless by clear and
unquestionablévauthority of lawe™
Mre Lemannes But in a 1ater-oase vhere there was a State
statute they held that the Federal Court could require it to
be dane(
Mre Mitchell, I suppose they can penalize a man
civilly for not doing it by dismissing him or defaulting
him. I raised the question in my own mind whether yvou could
put him;in jail. He could stand on his rights and lose his

lawsult, in other words.
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loses the fact, or his case is dismissed --
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Mre Cherrys, Is not that typically the provision of State
statutes?

Mro, Mitchelle Contempt?

Mrs C herrye Noj the other -~ default, or losing the
fact? | 7

Mre Mitchells That is what I say.

Mrs Cherry, This examination goes only to that. If he

Mrs Mitchells . Why put him in Jail?

Mre Cherrye You have a complete remedy for the things

Mr, Lemanne I do not think the Judge would ever put him
in jail, but the questlion is pragented whether he would have
the power to do it

Mre Cherrys Your contempt is to force a man to do 1it.
That 1s onerof the purposes of contempt. Why should you have
any right to force him 1f he 1s out on the fact as to which
it 1s material?

Mre« Wickersham, That is especially true because this
quesfion would arise almost always in connection with the
examination of the defendants,

Mrs Mitchelle The plaintiff,

Mrs Cherry. Physical examination of the pléintiffg

Mre Wickersham. The plaintiff ~~ yes; that is right.

Mre Mitchell. In nine hundred and ninety-nine cases

out of a thousand it 1s physical examination of the plaintiff,
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- words "or for the‘physical or mental examination of the

| simpler to put it in the preceding rule,

i gullty of such contempt, and unless you make it contempt this

In facty; I never heard of a case where 1t was desired to
inspect a defendant.
Mrs Wickershams That is quite true. You are quite right,
Mr. Lemann, This rule would still remain with fair
general application if ydu put in theApreceding rule the
statement that the penalﬁy should be merely dismissal of suit.

Mre Mitehell. You would strike out of this section the

person™.,
Mre Lemanne What would that leave the penalty of a
defendant who refused to submit himself for examination?
M. Mitchells. He would lose the fact, as Mr. Cherry
say8., The fact involved would be takenragainst hime

Mre Lemann. That 1s provided here, but I guess it is
Mrs Mitchells No; this only says where the party is

would not cover it; 80 you have to have the thing put in the
other rule. But my question 1s whether, having now prévided
that failure to comply‘with order for physical examination
shall result in dismisssl of fhe suit of the plaintiff, or.
loss of the fact if it 18 a defendant, it i1s either nééeasary
or safe to go a step further and say that he shall be put in
Jjail, £00.

Mprs Dobies I doubt 1it, and I think a lot of them would

be much more ready %o épprove the rule if you cut that outs
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ﬁﬁ; Mitchells Why do we not strike out "or for the
phy#iéal or mental examination of the person" in the contempt
section?

Mro Doble. I think that is the answer, If we make him
lose it as to that sult, the other man has no complaint.

Mrs Sunderland, It might be better to handle it in

ite

Mr. Mitchells It would not interfere with it, except to
strike out punishment by contempf for failure to obey an order
for physical or mental examinstion. The whole section relates
to contempty

MrsDoble. Just exclude_that from the definition.

Mrs Sunderland. Yes; that is true. I get the poinbt; bu
I think 1t may work out better to draft it a little differw
entlye

MresDobie. We will leave that to you,

Mr. Mitchell. Is there anything further 1n Rule 657

Mre. Tolmene One suggestion, Mre Chairman. A communica-
tion from one of the committees suggests that all penalﬁiea |
be united together in Rule 65, instead of having some special
penalties in certain Sther rules, I just wondered whether
Mre. Sunderland has considéred that suggéstion.

Mr. Sunderlande. I did not get that Question@

Mra Tolman, There has been a suggestion made by the
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i penalty for failure to comply with an order for physical
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Ohio committee that all penalties and sanctions be gathered
together and put inRule 65, instead of being put repeatedly
in other sectionss
Mre Sunderland. Yes; I thought. that would be a good
thing to do. Thaé is the reason Isald I might not want to
strike this thing out of Rule 65, but adjust‘the other rules.

Mr. Mitchell. You understand that we agreed that the

examination should not be contempt?

Mre Sunderland. Shoa;d not be contempt -« yesy

- .
Te SUMMARY.JUDGMENTS ON DEPOSITIONS OR ADMISSIONS.
RULE 66 -- WHEN OBTAINABLE.

Mrs Mitchell. We are up to Rule 66 now -e summary
Judgnents. '

Mre Wickersham. Mﬁ. Sunderland, this ruls applles, as
I understand, to any kind of an action.

Mre Sunderland. RuléAééf

Mr.‘Wickersham. ‘Rule 66 -=- summry judgmentse

Mre Sunderland. Any kind of an actions

Mrs Wickersham. The Néw York rule, which is comparative]
new bub ﬁhich is working pretty well, is confined to certain
classes gf action under Rule 13%¢

Mr. Sun&erlandgq They have been gradually extending that

Mrs Wickersham. I know; but Rule 13, as amended, 1s

y

the lgteat;
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Mra. Sunderland. No; then I followed the Commission,
which recommended taking away all restrictions.

Mrese Wickershame. ¥You followed the recommendation of the

§ Commission?

Mre Sunderlande Yes.

Mrs W {ckersham. I think probably the limitations in

.| the New York rule were put in out of precaution, as it was a

new remedy, and they did not want to make 1t too offensive
to the bar right away; and they have been extending it
gradually. | |

Mre Sunderland. 0f course they have done the same
thing in England. They have been extending thaet gradually, and
they have got 1% eitended now 8o that it includes everything
except three or four torts such as malicious prosecution,
livel, slander, and so forth.

Mre« Wickersham. How would the bar through the country
take this generally? How far is summary judgment adopted
through the country?

Mre Sunderland, It ié not adoptéd in very many States.

Mres ﬁickersham. I did not think so. I was jJust wonder- |
ing whether we would be prudent to follow the prudence of the
New York court. |

Mr. Sunderland. I got the reaction of the Ohio commit-
tes on thisa

Mr. Wickersham. ’What did they say?

Mre Sunderland. They were very favorable to it
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Mre Doble, Are there any particular reasonsg for the
‘eiélusian of any particular types of sults such as malicious
prosecution?

Mr. Sunderland. If you are goiﬁg into unliquidated
claims at all, you might just as well go the whole wavy.

Mre Wickersham, I am iInclined to think so becauss of
":‘the New York rﬁle, and the procedure taking place under it.

Mre Mitchells What about the constitutional right to a
jury trial? I am not familiar with summary judgments; and I
notice, for example, in subdivisien (b) of Rule 69, that where
there still remains a dispute as to the amount of damage, you
leave the court to determine it without a jury. I do not think
you can do that.

Mr+ Sunderland. I do not think there is any constitu-
tional right to a jury ?rk& on damages. That is the only
provision there 1s in t he cases I do not think there ever was
at common laws That was always done as an inquest of office
- by the sheriff. It never was done by a jury or a suit in a

common law court.

Mr. Wickersham. Once you admitted the cause of actiona;‘

‘Mr. Sunderland. Once the question of personal liability
is out, and it 1s only a question of amount.

Mre. Wickersham. = In other words, éuppose there is a
demurrer to an answer, and the demurrer 1s sustained, and

leave to amend, and no amendment fileda
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Mr. Sunderland. Or on default.

Mr. Wickersham, You take an inquest -

Mre Sunderland. An inquest as to the amount.

Mr. Wickershama An ingquest as-to the amount; the same
as to default. |

Mr. Mitchell, Suppose I sue a man for damages, and he
comes In and answers. Perhaps it is a negligence case. He
admits the negligence, admits he is liable, but denies the
amount of my claim. Have I any right to a jury trial for
that?

Mr. Sunderland. I do not think so. You usually
would get it if you were in court and had your jury., You
would get 1it.

Mr. Mitchell. You mean, 1f the matter on the merits
was not disposed of, and the jury was impaneled, you would go
ahead with i1t?

Mre Sunderland. Yes;rif the question was not dlsposed
of ahead of tiﬁe, so that the jury'wés impaneled, perhaps
you would dispose_of it by sn instruction to the jury to find
for the plalntiff; but if you instructed them to find for the |
plaintiff, then you would have to leave to the Jury ths ques-
tion of how much.

Mpe Mitchell. Why, if it 1s not a constitutional right?

Mr. Sunderland. If the éase goes to the jury at all,

it all goes; but If 1t does not go to the Jury on any
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question affeeting liability, then you are outside the realm
of jury trials

Mr. Dodges It does not seem quite right to me. I think if
the plaintiff in a tort case has claimed a jury trial, the
defendant by dafauiting does not prevent the plaintiff from
insisting on his jJjury in the assessment of damages.

Mre Clark, For years in my State they did just that,

roads, trolleys, etc,, would regularly allow judgment to go
against them by default, and then there would be only a hearing
before the court in damages; and the court right along would
find, if it felt like it, that there was no damage because.
there was no negligence. Of course it would give costs
against the defendant. The defendant expected to pay costs,
but that is all,

Mr. Mitchells I am not talking about defaulte If there
1s a default, I will admit that the man who 1s in default has
no right to insist upon a jury to assess the damages; but he
18 not in default in the case I specified. He has come in
and resisted. He has appeared and resisted the demand for
summery judgment. He has left the quéstisn in dispute as to
the amount of recovery on an unliquldated claim, My question
is the mere question, Does our Federal Constitutlon guarantee
him the right to a jury trial? He 1s not in default.

Mr. Olneys I have known cases where the defendant
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came in and sdnitted that there was negligence, but denied the
amount of damages. Now, 1s the plaintiff in that case
entitled to a trial by jury?

Hrg Sunderland; Which 1is the prnyision you are referring
to? |

Mr, Mitchell. Subdivision (b) of Rule 69. We were just

discussing the general aspects of summary judgments, and I was

I wondering how far a requirement for a jury trial entered into

the thing,.

Mr. Clark, 0f course summary Judgments in State pro=
cedure have beén attaeked'constitutionally and have been up-
held, the general theory being that the process determines
that there 1a no defense; the defense 1s only sham.

Mr. Sunderland. Bubt not on this point.

Mr. Lemanne. That is what you measn by the words "matter
of law" in Rule 66, I take 1t, because I ralsed the general
question when I read it. I sald, "What are you going to do
in jury trials?" Ee said, "You ohly get the judgment where
it 18 a matter of law”", which I suppess meant that the judge
would have to instruct the jury. Were there not some cases
where the district court wanted the coﬁrt»of appeals to tell
the plaintiff if he got an excesslive verdict that he‘had to
give up a remittitur of so mugh damages as a condition to
geﬁtiﬁg his Juigment, and they held that he could not do that?

Mr« Clark. They could reduce 1t, but theﬁ could not

increase 1ts
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Mr. Sunderland. There, the question of 1liability was
before the Jury. If they have that question they have it all;'
but if theré is no llability before them, it seems to me -=- |

Mre. Lemann. I think we ought to ha%e some plain law on
that. Is there such a decision?

Mres Dobles In connection with that, 1t seems to me this
Redman. case 1s very important. You remember that, do you
not? In the Redman' case they sald it was quite all right
for'ths upper court to enter an absolute Judgment without
sending 1t back, where the Judge in that case reserved the
questibn of law; and in his opinion Mr. Justice Sutherland
lald very heavy stress on the fact that that practice was
known to the common law. Now, i1f the practice was known to
the common law that the court should fix the damages without

the interposition of a jury, I believe the Suprems Court

. would give very great weight to thats

Mre Sunderland. Those things come up mostly in connece
tion with default casese. There 1s a very learned case by the
Supreme Court of Rhode Island, covering fifty pages or more,

in which they go back through the yearbooks, and they just

f111 thelr report with quotations from black-letter stuff,

and carry the thing ciaar downs
| Mr..ﬁiﬁdhell¢ That 1s a default case,
Mr. Sunderland. Yes; that is a default,éasee
My o Mitchellg I am not worried about that.

My. Dodges UWhy do you not say that 1f a plaintiff
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1applies for summary judgment, he waives his Jjury on the

.

“question of damapges?

Mr. Sunderland. That might be a way out.
Mrs. Donworth. Is there any one here who favors taking
away the right of trial by jury on the amount of damages? I

do not think there is. The sentiment throughout the country

- | would be so muéhagainst that that I do not think we would

entertain it, even though we found plenty of cases on the
subject.

Mr. Mitchells I think you are right about that.

Mres Wickersham. Here 1s the rule in New York:

"If the plaintiff or defendant in any actlon set forth
in subdivisions 3%, |, or 5 hereunder shall fail to show such
facts ag may be deemed, by the Judge hearing the motion, to
present any triable issue of fact other than the guestion of
the amount of damages for which judgment should be granted,
an assessment to determine such #mount shall forthwith be
ordered for immediate hearing to be tried by a referee, by
the court alone, or by the court and a jury, whichever shall
be apprepriate. Upon the rendering of the assessment,
Judgment in thé action shall be rendered forthwith."

Mrs Sunderland, I first wrote my rule that way. Then I
shifted to this. I think as a fact that this 13 golng to
raise a lot of opposition.

Mr. Loftin. What about thls question, Mr. Sunderland:
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‘Suppose it is constitutional. Suppose also that you get

- past the objections at the bar, and get the rule adopted as

| 18 not that true? 1In one respect they started out with a very

you have written it. What about this further thing: 1Is 1t
not a fact that the whole question of summary judgment where
it has been tried depends a good deal on how the judges look

on 1t, whether they like the idea or do not? Even in England,

liberal attitude in that particular respect, and took it back
later on. Now, if it 1s going to involve taking away what is
ordinarily considered at least a jury question, the determina-
tion of damages, would not that have a bad effect on the
Judges 1in granting it or in dealing with the question of
granting summary judgments?

Mr. Mitchell. He has given the court discretion in
paragraph (b) to call a jury if he wants to, He has not
forced 1t.

Mre Loftin. No3 he has not forced it, but I think on the
whole jury question that your use of the statute is much more
important than the question of whether damages go to the jury
or nots

Mrs Sunderland. I have wondered whether, if damages did
go to the jury, there would be a tendency to avold the use of
this remedy om this ground -- that the court would decide as a
matter of law that the defendant, say, was llable, and then

they would impanel a jJjury, and the jury would be told, "This
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defendant is liable; now, how mach?" I think the lawyers
might think that with this iﬁitial announcement that he was
l1iable, and the only question was how much, the Jjury would be
likely to render a muéh larger verdict.

Mre Cherry. ‘ I do not think so, and I have tried those
cases on both sides.

Mres Dobis. In the Refining case which you r emember, the
Supreme Court sustained the new trial solely on the question
of damages.

Mr o Sunéerl#né. Of course that is true if that is part
of the whole issue.

Mr. Dobies They sent 1t back for a new trial solely on
the question of damages. They saild, "The question is fore-
closeds The plaintiff is entitled to a veréict, and we send
it éaeka" Judge Buffington wrote a very elaborate declsion,
you may remember, against it, and the Supréme Court very
cavalierly overruled him; bubt there is that problem, 1t seems
to me.

Mre Lemann, I think Mpr. Sunderland is right in saying
that any lawyer would think the chances were very great that
the jurﬁ, if the 1issue of 1liability was out, would bring in
greatef damages thén othefwisee>

Take the ordinary suit: There 1s always a pretty good
chance that some of the jurors think there is no 1llability.
Then they compraﬁise with the feilowa who think there l1s

1iability by some trading on the subject of damages. I am
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“speaking*bf the practical aspect of it.

Mr. Cherry. But that 1s just what the defendant should
not have when he has not any defense.

Mr. Lsmann;’ I was not making:any argument for it
in principle. I was just addressing myself to what Mr,
Sunder land sald about the response from lawyers as to the
practical result, and I understood you to say that that would
not happen.

Mr. Cherry, Not necessarily. There is that element of
trading; that 1s true; but 1 have tried those éuits on both
sides.

Mr. Dobie: Of course inVirginia, under this demurrer
to the evidence ~- which is a hideous procedure =~= the jury
fixes the damages subject to the ruling of the jJjudge as to
whether or not the defendant 1s liable; but the only thing
that 1s given to the Jjury i1s damagess They know, in that
case, that the judge may afterward hold that there is no
liability. |

Mre Sunderland. You have more to talk about to the
jury when the 1iabllity i1s still in the case.

Mrs Donworth. The mandate of Congress has made the
language just as emphatic as tﬁey cane After authorizing the f
combinatioﬁ of law and equlty, they say:

"Provided, however, that in such union of rules the

right of trial by jury as at common law and declared by the
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Seveéth Amendment to theYnstitution shall be preserved te’
théﬁbgftiss inviolate.”" That is awfully strong language.

Nrs Sunderland. Of course this has nothing to do with
the combination of law and equitys |

Mrs Dobie. The Supfeme Coﬁrt could not give us the right
to violate the Constitution anyhows

Mr. Donworth. They could use such emphaﬁic language.

Myps Dobie, I knoﬁ they could, and of couwrse the bar has
harped on that; but of course we have to respect the
Constitution.

Mrs Clark. It must be preserved inviolate, anyhow,

Mr« Lemann. I was wondering if they could get this far:
if we had no constitutional right to take away the damages,
that would end the discusalon.

Mrs Dobies Unquestionably.

Mr. Lemanns Whether er‘not we have a right to do that is

something that I do not think most of us here would know

not think we would be able to reach ahy conclusion here today. |-
Therefore, if the decision is going td'hihge on that, I think
we ought to postpone it until we get a memorandum that we could
look ate.

Then 1t comes down to the question of whether the deci-

sion would hinge on that, of whether the committee would fesl

that, apart from that legal right, the matter of damages should
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go ﬁ; the jury anyway. Is not that right? Perhaps we could
shorten the discussion by determining whether that is the way
the committee feels, |

Mres Mitchells, Assuming that we have a constitutional
power to permit the assessment of damages without a Jury in
these cases, what 1s your sense about the policy? Will some-
body make a motion one way or another about that?

Mre Olneys I move, on the matter of policy, that in

every case where thers 1s nothing left but the question of

damages, 1t be left to the jury to determines

Mres Dodges If 1t was a jury case originally.

Mr. Olney. Unless you do that, you are going to have
trouble all down the line.

Mres Doble. Is that only in case of unliquidated damages?

Mr. Olney, Yess I have in mind partioularly personal
injury sults.

Mrs Dodges T second the motion, limiting it to a case
that issalready a jury case;‘

Mype Dobies Where the jury is not walveds

Mrs Clark. Could you not use the New York language
if you do that? They say "where appropriate®, or something
like that.

Mr. Mitchells That is a detall as to form, The
principle that there ought to be a right to a jury trial

preserved in summary Jjudgment cases, where the damages are
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| unliquidated, is involved.

(The question being put, Mr, Olney's motion was unani~

% mously carried.)

J.  SUUNMARY JUDGMENTS UPON AFPIDAVITS.

RULE 70 ~- IN WHAT CASES AVAILABLE.

Mr. Clarks If that particular matter is settled, I want

I to bring}up something that may be rather broadly a matter of

form. You notice that the rule we have just been considering
deals with the aumméry judgment on depositions or admissions.
| Beginning at Rule 70 we have the summary judgment on affi- |
| davits -- perhaps +the more usual one. I wonder if we can
not save space, and even clarify; by putting the two together.
Further, referring to Rule 67 here, I do not know that it 1s
quite foolish on 1ts face, but it almost says that all summary
Judgments shall be on the merits unless they are not on
the merits. (Laughter. )
Mp., Sunderland. No; it does not. The point there is
not to get a mere dismissal withouﬁ prejudice. |
mé. Clark. I understand. Rule 68, partial judgments |
and thelr enforcement, and Rule 78, néture and amount of jJudg-
ments; 1 should guppose would be subject to the ordinary rule
as to judgments, and notabiy Rule 99, partial judgments.
So 1 am wondering whether (a), Rule 66, could not be pub
practically into Rule 70.

Mr. Wickersham. Rule 68%
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M}. Clark, And whether Rules 67, 68 and 78 could not
§§505§ered only by some general phrase, that the Judgment when
so rendered shall be subject to the ruies hereinafter provided
for judgments on the mérits, or something likerthat, without
further speeificafion.

»Mr. Sunderland. The latter, I think, is c¢lsar -- that

those three rules ought to be covered by a general rule. Of

! course I did not know what general rule was going to be drawm,

so T put these inj but I think you are clearly right that the
gensral rule would cover the whole thing. Whether you could
put 66 into 70, I doubt. | '

Mr.‘ﬁlneya Could not that matter be covered by Dean
Clark making his suggestions to the draftsman?

Mr. Mitchell. I think the Reporfers,WOuld'get together
on that. |

Mr. Clark, I think the matter of rules 67, 68 and 78 is
clear; but momentarily they seem to be a 1little at odds on
whether 66 and 70 can be combined.

Mr. Olney. What does Rule 67 mean?

Mres Mitchelle The question is in regard to combining
Rules 66 and 70 =~ not 67.. o

Mr. Olney. I db not wént that passed without an
explanation of it,

Mr. Clark. That is so that there will not be a dismissal
merely; that the judgment will be on the merits. It is a

final judgment.
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_merits, and not a dismissal, I want to be sure that it 1s not

‘general rules -- the matter of judgment on the merits?

Mr. Sunderland. If we make it a final judgment on t he

a mere dlsmissal without prejudice,

Mre. Dodges I think that idea could be stated a 1ittle
more c¢learly than ﬁhisa

Mre. Clark. I should think so.

Mr. Sunderland. Would that go into one of these

Mrs Clark. Why do you not say, "The jJudgment so rendered
shall be Judéﬁent on the merits, subject to all the provisions
of these rules.”?

Mr. Sunderland. But it might be a defénse and abatement,
in which case 1t could not be on the merits.

Mrs Wickersham. There is no provision in the New York
rule on that subject -w that is, no statement that 1t shall be
a judgment on %ha merits.

Mre Sunderland. But it ought to be. If you are going %o
résort to these summary Jjudgments where the plaintiff has
tried to state a case, and he has not stated one, the Judgment
should be positive and final against him on the merits.

Mpeo Wickersham. In other words; is 1t not exactly as
though, taking 1t for the plaintiff, the defendant served no
answeﬁ; the time for answer expired, and the plaintiff got a
Judgment?

Mre Sunderland. Yes.
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the same way if the plaintiff fails to show a real cause of

1088
Mr. Wickersham. That would be a Judgment on the merits;

actions ‘

Mr. Sunderland. At common law they did not troat the
two parties alike. If the plaintirff falled, it was Just a
dismissal, bub if the defendant failed it was a final judgment
on the merits; and that is unfair, Both ought to be treated
alike, and that 1s all T am trying to provide for here,

Mrs, Wickersham. You see, the complaint is dismissed
because, on inquiry, 1t appearsAthat the plaintiff has Tailed
in his complaint to establish & cause of action sufficlently
to entitle the plaintiff to Judgment. I am speaking now of
the New York nrule. Is the decision on that state of affairs,
the Judgment then rendered, a bar to a subsequent suit on the
Same cause of action, with an additional statement of facts,'
perhaps ?

Mr. Clark, It certainly ought to be under the New York
provisions, which provide that you can bring up the statute
of limitations, paymant, and several different things of that /
kind.

Mre Wickerhsam. But I do not think this particular
thing is provided for, The question is as to the effect of
this judgment. As T say, the New York rule rrovides that irf
the fact 1s ascertained that the plaintiff has not set up in

his compleint sufficient facts to entitle him to Judgment,




90

1580

the court may enter summary Judgment against him, It does not
say that shall be considered a Judgment on the merits, T am
just wondering how far that would be a judgment on the merits,

Mr. Sunderland. Under a later rule, do you not provide
that the dismissal by the plaintiff 1s allowed only before the
introduetion of testimony?

Mra Clark, Yes,

Mys Sunderlands Well, on these summary judgments there
is testimony.

Mrs Wickersham. There may.be@

Mrs Sunderland. There is bound to be.

Mys Wickerdham, No.

Mr. Sunderland. The~e 1s bound to be testimony by the
party who asks for the judgment.

Mrs Wickersham. You have to have an affidavit.

Mrs Sunderlande It is either‘depoaition or affidavit.

Mre« Wickersham. (readings)

"The complaint may be dismissed or answer may be struck
out and judgment entered in favor of elither party on motion
upon the affidavit oft a party or of any other person having
knowledge of the facts, setting forth such evidenclary facts

as shall, if the motion is made on behalf of the plaintiff,,

establish the cause of action sufficiently to entitle plain-

tiff to Judgment, and 1f the motion 1s made on behalf of the

defendant, such evidenciary facts, including coples of all
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:'entitle him to a trial of the issues."

;dpéumeﬂts, as shall fully disclose defendant's contentions

. and éhow that his denials or defenses are sufficient to

1H00

defeat plaintiff, together with the belief ofvthe noving
party either that there ?s no defensesto the action or that
thé act;on has no'merit, as the case may be, unless the other
party, by affidavit or other proof, shall show such facts

as may be deemed by the judge hearing the motion sufficient to

My. Sunderland. So we have & case, really, wher%we
are in the stage of the production of evidence. It is in the
preliminary stages of the proceeding, but the party has shown
what he has in the way of evidence. Now, after he has shown
what he has, and%as a full and fair ﬁnd complete opportnﬁity
to shog_ﬁhethér he has any evidence at all, and vhat he haé,
then itrseemé to me that if he falls --

Mr. Wickershan. Suppose subsequently he gets facts
which would entitle him to recover, and he brings a new asulb,
on the same cause of action, but sets forth facts not known
to him at that time, but which show a good cause of action.
Query: Is the first jJjudgment, the summary Jjudgment, a bar to
his bringing that sult?

Mr. Mitchell, It ought to be.

Mre Sunderland. It ought to be.

Mre Wickershgm, It ought to be, but I question whether

it is.
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itl;s barred. Of course that motion by the defendant has not

| the defendant without producing any evidence.

1591

Mr. Sunderland. That is what I am trying to make it.

Mr. Clark. I do not think there is any questlion but that

bee; very much used.

My Dodge. Aajudgment for the defendant cannot help him
on, final judgment. Who could reopen that?

Mr;‘blney- There might be a plea 1ln sbatement.

e, Suﬁderiand. It might be merely a dismissal on the
part of the defendant. If 1t 1s a judgment for the plaintiff
it has got to be a bar; buﬁ%uppose it 1s for the defendant.

My, Clark. On the statute 6f limitations, say.

Mr. Mitchell. In case of a dlsmissal of another action

in the same Jurisdiction, you might get summary judgment for

Mr. Sunderland. But suppose the defendant raises the
point by denial of gomething that the plalntiff has alleged.
The Qlaintiff has no evidence whatever. Under this rule the
defendant can ask for a summary judgment either on affirmative
defensge or on a denlal. He ralses the point on denial. He
says, for instance, that there was no consideration whatever.
The plaintiff has the chance to put in,opgosing affiﬁaviﬁé, and{:
he mskes the best case he can, and there 1s not a particle of
evidence’ of consideration. Then why should there not be a
final judgment on the merits against the plaintiff instead of
Just a dAlemisgsal?

ly, Dodges  There should be, and I think any court would
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80 constfue this kind of a case.

Mr. Sunderland. I am afraid they would not.

Myre Mitchells The rule ought to be drawn so that if the
issue 1s one which would dispose of tﬁé case, then it is a
final judgments If 1t is gsomething like dismissal because

there is another action pending in the same jurisdiction, or

I something that does not go to the merits, which ordinarily

would hesult in a dismissal without prejudice, then it ought
to be that. |

Mr o Sunderland. But Mre Clark has drawn another rule,
a provision to the effect that the plaintiff may dismlss at
any time before the trial gets to the polnt of Introducing
testimony. Now, this happens before that occurs. Why, then,
might not the court say "This 1s nothing but a dismissal" if

he has not proved the case?
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Mr. Qlarke I think we can take care of thats

M 9@&53; Nothing for the plalntiff to dlsmisse

Ers'guﬁéerlaaﬁv I belleve we can take care of it in
a general rule. | |

Mr. Mitohells Like most lawyers around the courts, in
the Faaerai courts, we all hagﬁfinvmiaﬁ the requirements for
trial at common law, and.xkﬁﬁiﬁkviﬁ is very important, in
faot, that the language wi;i make 1t perfeetly clear that you

are not declding the ga&éfen the summary judgment applica-
tion on sﬁatemén%rer facts on affidavite I know you do not
intend to do that, but Just taking that rule as worded, some
lawyers will say that means that you can go into court and
have affidavite, and one fellow's affidavit looking better
than the other, you can render summary Jﬁégagagq

T think some phrase ought to be put into the rule to
make it obvious what the court is getting at by the affidavit,

net a declslon sticking to the facts, but §e asear&aig:whaﬁhgr
ag a matter of law there is any lssue of £g§§ at alle You
may have done 1t but I am not sure that ygﬁ haves

Mr. Sunderland. The langu

ge means, as a matier of

law, from sald deposition e;‘gff;ﬁ§?1ﬁ~e~iiiaﬁ§h§garﬁy’%ﬁ

entitled to Judgment it shall be rendered forthwithe

i
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Mr. Sunderlande That 1s very specifice You might
put 1t in the title as welle

Mr. Mitchells No; there is arqﬁestieﬁi

Mr. Olarke Have you looked at. the 1%@3? Rule 70.

I refer ta»matieﬁ on sumusry Judgment as in New Yorke This
is on depositlons and admisslonsge

M. Mitchells Depositions and affidavits.

Mr. Sunderland. It 1s not under what we call summary
Judgment procedure. It 1s eaﬁething that 1s added to that
extent to depositlons and 1t does not belong in any of the
statutes that deal with socalled summary Jjudgments.

Mr. Tolusns I would like to make a suggestion in the
form of expression there that I think will meet the chairman's
point and noﬁ aenfiieﬁiwith,yaarsi’ The sgle gr@ngg.fer guge-
taining these judgments, summary judgments, is that thers is
no subs?an&ial issue of faots  Then why nﬂﬁ»gay there 18 no
substantial issue of fact? T

Mr. Sunderlands That 1s all righte In fact, we
have sald that over in the other part. | |

Mr. Mitchell* Say 1t againe It must appear that “é
it 1s in the dlsoussions

Mr, Dunworthe My thought was.ﬁéjgéﬁhiﬂ’after these
rules relating to summary Juﬁs@aﬁ&;anuiga,gé-gg'?e,:whaﬁever_
they are, to put in the next rule something like this:
the right of trlal by J wadve

ury, unless waived, is preseryed,---
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provisions of Rules 66 and 87---trial by Jury is preserved
where any lssue of i‘asﬁrarises’ on the pleadings as finally
submitted, not disposed of by the admission of the parties
congerned, no matter what the affidavits show. My ldea is
that undér the @iﬁgﬂmﬁamgg‘ unless a man admitve the point,
that s, the igsue ho has ralsed, he 1s éxi’gi%iedte trial bx
Juz'y unless he wailyes ite OQur friend says wé cannot amend
the Genstitution. T have not heard that pleaded as a reason
for passing um’mmmﬁi@nai legislatione It is owr duty
to kesp away from any violation of the Gonstitution, not to
put in something that is of dowbtful constitutionality and
rely upon the courts ‘z;'amfsf? than the Constitution to out off
g0 iaueho' I think it is our duty to keep away from those |
things and to preserve trial by Jury in every case where it
18 not waived, and wheve there is an lssue of fact in the
pleading not done away with by an aéﬁissiézi of the parties
concerneds | | |

Mr. Dobles T do not object to that at alls

' Olarke That goes to the very heart of the sum-
mary judgment rule. That makes it so that yéti ee.naatv uaa |

it in the summary judgment rule cases on whatever theorys

‘It does not go on the theory of admissions at all, but only
on the theory that there 1s a gham defense, as at common law
and by going further learning whether it s sham, on afflidavs
ite. |




5 Mr. Dobieé. As a matter of law.

Mr. Clark. Yes.

Mr, Wickersham. Here is a decision of the Court of Ap-
peals of New York on that point, in a é;se against the Ihter-
borough Rapid Transit Compény, where the argument was that the
rule of summary judgment infringes upon the trial by jury guar-
"l antesd by the Constitutlon; and that court saﬁs:

; "The rule in question is simply one regulating and prescrib-
%ing procedure, whereby the court may summarily determine whether
|

| or not a bona filde i1ssue exists between the parties to the ac-

tion. A determination by the court that such issue 1is present

§

ed requires.the denlal of an application for summary judgment
and trial of the 1ssue by jury at the election of either par-
ty. On the other hand, if the pleadings and affidavits of
plaintiff disclose ﬁhat no defense exists to the cause of ac-
tion, and a defendant, as in the instant case, falls to contro-
vert such evidence and esﬁablish by affidavit or proof that it
has a real defense and should be permitted to defend, the court
g
Emay determine that no issue triable by jury exists between the
parties and grant a summary judgment." (235 N. Y.; 202 Appel-
late Division.)

There 13 reference also to two appealed cases, Fldelity &
Deposit Go. v. United States, 187 U. 8. 315; the Peterson case;

253 U. 3. 300; and then, in the Appellate Division of New York,

'202 App. Div. 50k, affirmed in 235 N. Y. 53l, the court said:

i

|




ing the enforcement of an honest c¢laim to which in fact he has

"Tt 1s not the object of this rule to deprive any one who
has a right to a jury trial of an issue of fact, but to require
a defendant, when'it 1s claimed that in fact he has no honest
defense and no bona fide‘issue; to show that he has at least
an arguable defense, that he has not merely taken advantage of

a technicalityrin the form of pleading for the purpose of delay

no colorable defense. The court does not try the issues but
ascertains whether in fact there is an issue. ## # % As we have
already stated, the requlrement that an lssue of fact in the
actions enumerated in section [i25 must be tried by a jury,
does not deprive the court of the power to ascertain whether
there is in truth an issue of fact to be tried. To say that
a false denial, which defendants are unable to justify, must
nevertheless put the plaintiff to his common-law proof before
a jury, although the result would be a directed verdict in
plaintiff's favor as a matter of law, 1s to exalt the shadow
above the substance," |

Mr. Clark. Of course that raises the further thought
in my head whether or not the rule as drawn makes these
facts at 1ssue clear.

Mr. Dobile. It does if you add the words you suggested.

Mr. Clark. If 1t 1s made to appear as a matter of

law in any such deposition or afifiidavit that there is no
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substantial issue of fact.

That, as I understood 1it, was your&suggestion.

Mr. Chsrry. The substance of it ﬁight be as worded,
but you might argue plausibly that ﬁhere is a decision on

questions of fact under the éffidavit,




you cannot compel him to do.  He 1s not trylh

1599

Mr. Olarke They use the term bona fide, which if
copled here, would be a very good thing.

Mr, Sunderland. Wiy use the term?

Mr. 6$arﬁif We are not using the éxgeﬁltgﬁa, but I
have written 1t down substantiallys |

M. Sunderlend. I think that is the word because
substantlal evidence is a term that is very commonly used in
Federal jJjurisdictions, and in faet, that is the language
that is used in any other rule for summary judgment on af-
ﬁiagvit because that ig a'well—éstabiishgd concept in Feder-
al courts,---1f there is substantial evidence it goes to the
jury; if there s not it does note

Mr. Cherry. You think it 1s appropriate here, too?

Mz, Bédse- Both of these rules provide for entrance
of Judgment, and 1t would be the court's dutyvaa a matter of
iaw to direct a verdict if all the facts shown by tga papers
were put in evidence. |

Mr. Sunderland. If ﬁhSy were conclusively préved.

Mre Dodges It would be the duty of the court to
direct a verdict f@? the party. | _

Mr. Donworths Does not thatgggg@giﬁs“maa who does not
want summary~jﬂégaeg& to put ig é;;éanaa on the question of

faot? -
’ &r . he rry e ge a . e <

/_(,e“",, | |

My, Donworths And that 1§w§;t the Constitution says

g any cases on
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that.
Mr. Doble. He could show by affidavit that there 1ls

an lssue of faob. |

Mr. Dodge. Suppose you have ten affidavits of ten
reputable persons setting out facts for judgment for the
plaintiff, and then the defendant offers affidavits of bthree
witnesses, two of questionable ahame’&@é, and one of uncertal
chayacter, you do not know whether oredible or note If I
were the judge and I read the ten affldavits and the three

affidavits and I heard them then on the witness stand testify

to what they said, I will say this case 1s too plain for any
one to think about 1%; those iten men are men of high charac-

ter; here ars three fellows on the other slide, two of whom

have oriminal recerds, and the other fellow 1s very uncertain.

I would charge the Jury on that case. Gould I charge the in

Mr. Dobiee Noe¢ You cannot take the problem of crediw
bility of the witness away from the Jurye

My Dodges It I cannot charge the Jury I cannot try
the case on affidavits.

Mr. Gherry. Noe |

Mrs Dodges  The question of oredibility of the wit-
negses must go to the Jjury. |

Mr. Glarke A great many of these gases do go to the
jury.  The figures have been gotten from New York., There
are now about 60/40-

--forty not sent to ihe Jurye A great

~ many oases still go |

suse the other party shows

!
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by affidavit that he has a real jury questione
Mr. Donworthe Suppose you take the 40 per cent that
do not go theres The defendant 1s standing up straight
and saying that this 1s the way I allege, your Homor, I want
a Jury trial.
mf- Glarke e: course, 1t 1s a matter of appeal if the
Jury trial right is dented. It 1g like any other ocase, the
question of whether there is a Jury trial or not.
Mr. Mitchelle T would like to see some clause at the
end of this stating that nothing contained herein shall be
construed to interfere with the right of trial by Jury.
Mr. Sunderland. That is Mr. Donworth's suggestion.
Mr. Mitehell® Put 1t this way, construed Lo preserve
trial by Jury.
Mr. Sunderlande We know the Constitutions
Mr, Mitchells The same wording that the New York
Court of Appeals hae used,--that he shall be entitled--as
the Recorder has presented, that there is no substantial

question of fact, genuine question of fact entereds I thi
tghe Recorder has the idea.
Mr. Wickersham* Would it not be good to put in sub- |
- stantlally the language of the eeurﬁ of &i@pealé of New York?
M. Mitchelle I recommend that it be referred to Mpr
Clark and let him take i'»ha'éz aeeisien“é“iﬁg;% him phrage it
go clearly that no 3.éwy’;¢zﬁ oan have any doubt about it.

Mr. Doble« I will venture one mere suggestion. You
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mentioned the §_eventh Amendment.

Mr. Donworthe Repeat the language of our minutese

Mr. Dobles Trial by Jjury guaranteed by the 7th Amendment.

My. Donworthe It is much better to state it that way
without having to make references to the Seventh Amendment
1ike an apolegy for fear we did something wronge If we set 1t
out 1n terms of the New York court's decision that is some-
thing raai~ It 1s not an apologys

Mr. Wickershame An explanatione

Mr. Doble. Yese

Mr. Wickershame¢ Am I right by assuming we all agree on
thig,that the matter is referred to the Recorder to have some-
thing for submission at the next meeﬁing tomorrow, Mr.Clark?

Mr. Clarke I will come back to the digcussion with Mr.
Sunderland;I wandered Just a littles I know what he has in
mind with Rule 66,but I wonder if there may not be something
to be said abhout haviag Rule 70 changed? If we change that
Rule 70 alone 1t would not be more diffieult for a party te
make use of and béing in Rule 68; he would haﬁs to Tile his
affidavit and would do it on the basis of depositions, admls-
slons on f1les I am a little afraid of the complicationss My
own suggestion is to run it into Rule 70, but that might be
a 1little confusing, and if we only had Rule 70 the only diffier-

ence I can see is this, that the party who wishes to rely on

¥

admigsions and depositions will file anﬂafﬁiﬁ&?it, practicall

Egvgh@wing that and not rgiyiﬁg%nkgggth;agfrgrﬁhsfi
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I do not object to 1t myself but I am a little afraid ge
make the thing too complicated, unlike New York and the

nt rule.

other plagces where we have the summary Judgme

Mr. Sunderlande. The diffieul?y of comblnling them 1g
this, that swmary judgment on depositions ls something
which comes along now after you have your depositions all
in, leok them over and say, here is a case, and you ask for
the judgments In the other you begin ab the beginning and
pursue a regular technical course, starting with affidavite,
and you agk for your judgment after the affidavibs are filed,
There 1s a regular procedure that you start and continue
with as a definite method of getting Judgment which you pme
pose to get from the beginning, and I think that it is a
wholly different situation. One comes along as an after-
theught,.having already gotten your depositions for other
purposes, whereas the summary Judgment on affidavit ié the
resuit of a procedure which you definitely adopt at the
very beginning and carry alosge I do not see how yé& can
make them but I wgglé‘hg glad to do it 1f 1t could be done,
and if Mr. Clark can suggest any way I certainly approve it |
because I have struggled here to get“%héée two together.
Maybe they eamn@t be put &eseﬁhsr, but I approve puﬁtins
them tags%hgr if 41 1g pess&ble to do 1t |

M. Q;ark¢ If any of the aem@igiee have any ideas
I would 1ike to gsﬁ,ﬁhsma I will think it over and see

if I can suggest sems%h&ag %@ yaus
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Mr. Mitchell* Is that a matter for the Recorder?

Mr. Deble. I move that be referred to the two
Raserﬁsi@g.

Mr, Mitchelle It will be understood, without objec-
tion, to see 1f they can properly condense the twoe Is
there anything further now on Reman I, Swmmary Judgment on
Deposgitions and A@igs&em‘?

Mr. Doblee Was there not some suggestlon about this
further, ahout clearing 1t up by the inseritlon of the words,
»a&missim without prejudice, or something of that kind?

Mr. Mitohelle We agreed there that judgment should
be rendered in the case of the defendant wwiﬁhéut maklng the
motion, making judgment appropriate to the nature of the
defense; 1t might e an admission or on the merits.

Mr. Dobles It might be on the merits; it would not
be the mere admission without prejudice. There 1s no ea&q
" of that kind. |

Mre Mitchell® Yes. How would you make an appropriate
expression to that efréat, without a‘etaémgtiag to lay down t.he

m’-v Loftine I also understand that this rule as |
drawn applies to all of these. without axaep’e{em

e

Mr. Clark. Yess
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Mr. Loftin. I will ask Mr. Sunderland if there is any
Jurisdiction where thils kind of procedure applies to all
kinds of actions.

Mr. Sunderland. There is not.

lr. Clark. Not in this country. I think some of the
British colonies have.

Mr., Sunderiando They have quite a tendency in England
to enlarge. England has beén enlarging; they have got
almost everything in, but not yet. | |

Mr. Mitchell. What do theyAexcept?

Mr, Sunderland. They except malicious prosecution,
slander, libel, and fraud-. I do not know why.

Mr. Wickersham. Under Summary Rule 113, New York Rules
of Civil Practice, when an answer 1s served in an action to
recover a debt or liquldated demand arising on a contract,
express or implied, in fact or in'law; sealed or not sealed,
or to recover a debt or liqulidated demand arising on a judgment
for a stated sum, or on a statuﬁe where the sum sought to be
recovered is é sum of money other than a penalty; or to re-
cover an unliquldated debt or demand for‘a sum'of'money arising
on a contract, express or implied, in fact or in law, sealed

or not sealed, other than for breach of promise to marry; or to

%recover possession of specific chattel or chattels with or with
out a elaim’for_hire thereof or for damageg'for the taking and

detentlon thersof, or to enforce or foreclose a 1ien or

o
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mortgage, or for specific performance of a contract in
writing fq?esale or purchase of praeperty, lincluding such
incidental

alternative and mddhdkomed relief as the case may require,
and lastly, for an geeemﬁi&g arising on a written contract,
gealed or not sealed. |

M. (larke Then you have the other rule where the
defendant moves.

Mr. Wickershame That 1s in the same rule. | In that
class of cages, the elighth category, the provision 1s for
an application to dismiss, or the answer may be stricken
out and judgment entered in faver of elther party on motlion
upon affidavit of the partye

‘Mr. Qlarke Yes, but there is anether provislon, Rule
112, I think, providing that the defendant may show hy af-
fidavit certain cases, statute of limitatlons, statute of
frauds. That is in the other rules

Mr. Wickersham. It 1s the other rulee

Mr. Qlark. Yes; 107, It may have been amended, but
when I saw it in 1934 within 20 days after service of the

complaint, the defendant may serve motien for judgment
dismissing the complaint, following the course of action
stated there, complaint on affidavit stating facts to show

(1) that the court has no jurisdiction of the person of

defendant, (2) that the court has no Jurisdiction over the
su"a;jtee_t of the act, (3) that the plaintiff has no legal -
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capacity to sue, and (l}) that there is another action pending
between the same parties for the same causs.”

Mr. Wickersham. That has slways been the law in New
York.

Mr., Clark. Noi this came in by rule under the Civil
Practice Act.

Mr. Wiekeréham. it might be the previous practice.
You can always pass judgment for one of those things.

Mr. Sunderland. With affidavit.

Mr. Wickersham. No.

Mr, Clark. Those four I have read were the original
ones; but in 1921 they drew up these:

5, That there is an exlsting final judgment pending
in a court of competent jurisdiction determining the same
cause of action between the parties;

"6, That the cause of action dld not acerue withiﬁ
the time limited by law for the commencement of an action

thereons

7. That the claim or demand set forth in the complaint

has been released;

"8. That the contract on which the action is founded is
enforceable under the provisions of the atatute of fréuds;

g, That the cause of action did ﬁot accrue against
the defendant because of his infancy or other disability."

Mr. Wickersham. Those are things that at common law

Uli=
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may be ralsed in the plea and may be raised by answer. The
proceduré is made something by law, and could be raised by
affidavit. »

Mr. Sunderland. I have incorporated that in a separate

rule authorizing motion by the defendant supported by affidav-

rule so that either plaintiff or defendant can ask for summary
Judgment.

Mr., Loftin. The question I~have in mind 1s, without
knowing very much about this summary judgment procedure,
whether we are going too far, whether there 1s some reason
why it should be limited to certain classes of actions.

Mr, Wickersham. I think it was because the bar was
not familiar with 1t; and in order to get 1t over with the

bar we gathered a limited number, and have been gradually

extending, adding to 1t. You have in that pamphlet I handed you

Sunday, toward the end there, tﬁe number of cases that have
been brought under this and the disposition of them, a very
interesting statement.

Mr. Sunderland. I have a statement here in the report of
the Commission, January 25, 193l. They say the total number
of summary-judgment motions for the 9-year period October 1,
1921, to January 1, 1931, was probably 5,600, or 15.) per cent

of the probable total number of contract cases on the trial
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calendar; that of these 5,600 motions, over 700 were with-
drawn or marked off the calendar, indicating that a satisfac-
tory adjustment had been reached or was despaired of. or

the ;1,900 motions remaining, an average of 57 per cent, or 2,8(

were granted, and after appeals had been exhausted the ultimat:

“,‘ number granted was rseduced to 2,77hs a total elimination throuj

summary-judgmnent procedure of approximately 3,h7l cases.
Mr. Dodge. Do you think it is lmportant to have these

actions in tort?

Mr. Sunderland. Of course that ralses a question whether

.you could, by taking that thing in two bites, first have an
interlocutory judgment that deals with 1llability, and then
another hased on a verdict of a Jury to determine the amount.
If you 1limit it to liqulidated claims, then you do not bother
with a jury at all; you settle the whole thing at once. If
you cover the unliquidated claims, then your judgment must be
interlocutory, settle liability, and then verdict, and then

final judgment.

Mr. Mitchell. In New York the law does include unliqui-|

dated contracts.

Mr. Sunderland. Yes; and England began with liquidated
value, and they finally enlarged it tg bring in all the others
New York began with liquidated value, an& they enlarged it to

bring in all the others. Michigan has liquidated value.

o

Illinois has liquidated ydlue.

L
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Mr, Mitchell. Massachusetts has.
In wnliquidated damage cases the Judgment

Mr. Lemanne.

for the plaintiff provides for the Jury to fix damages.
The rule is that 1t shall be

Mr. Sunderland. . Yes.
/1
/
f";
!’;’
/
/
s
J/)j
;‘;g{;
/
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determined by the court, by the master or by the court,
without a jury, or by the court with a Jury, as shall be
' protecting

apprepriatet In other words, they are pwohihiibimg the
right of jury trial on the theory that the amount of damageé
is passed on by the 33:35

Mr. Lemann® In many oases where you have a right to
take into consideration in assessing the damages under some
statute the plaintiff's negligence or the defendant's negli~
gence, the assumptlon of risk may be taken into consideration
in diminishing recovery and not bar hime  Under such a
statute, of course, as you point out, you have to have &
double-barrelled result, and your jurywould have to conslder
the facts to some extent, but only fpr purposes of damages.

Mr. Sunderland. Yes, and 1t would affect the saﬁﬁﬁ

of the triale

Mr. Wickershame What would you think of putting
into the rule something like that im New York, where in
case there 1s no prior issue of fact but there is a showing
on the question of damages, assessment ghall be had to
determine the amount, or tried by referee, by the court
alone, or by the court and jury, whichever shall be appropri-

ate? e _
Evidently in drawing that rule there was some apprehen-

sion that in some cases where there was no real issae'éf fagt

on the main controversles,nevertheless gnfggg questlon of
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Mr. Wickershame Sometimes there 1s a great deal of
forge to 1t on the question of accident or injurye

Mr. Sunderlands You would get rid of all the facts
and try liability.

Mr. Wickershame Under this rule they are tryling to do
thate  You haye nothing to try now but the question of
damagese |

Mr. Sunderland. Nothing to try but the demages.

Mr. Wickershame If the defendant says, I think I
ought to have a Jjury on that, is it not consldered as somew
thing which he has a right to and an lmmedlate ﬁrial can be
ordered.

Mr. Sunderlands I think according to the advice of
this comnittee that s what ought to be dones

Mr. Wickershame With the Seventh Amendment staring
us in the face, and the act of Congress authorizing the
rules. |

Mr. Sunderlande I should think as a matter of polley
and interest to the bar and propriety of procedure, that it
would be a good thing to preserve trial by. Jury as to
-damages. ' | |
Mr. Wickershame This simply enlarges the New York |
rulee |
Mr. Sunderlande This rule is drawn here excluding

that as to non-Jury damages.
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Mr. Léfﬁinc From the study you have ﬁade of that
question, do you think it would be well to extend 1t to
torts? | ‘

Mr. Sunderland. Yes, I do, and I might say we have
tried this out on a typlecal committee, the Northern Distrid
of Ohio, and they showed far more apbrehension over the

depositionv N
sorstbommng procedures than they ever did over summary

Judgments I think they wére‘quite unenimous in favor of
the summary Judgment. They viewed wiéh alarm semevéf the
things here gone overe |
Mr. Wickershams And that we polnt to with prides
Mr, Sunderlande I think that the summary Judgment,
;éﬁﬁﬂﬂawyersm
Mr. Loftine I notice the two eemmittees in Florida

will appeal to the bar. It appeals to the Ik

seem to view 1t with grea% alarm. One of the committees
apparently approved it without limitation as to the kind of
actions The other committee had 1t limited to certain
classes of actions |

Mr. Lemann. I think you should dissoclate summary

depositions, 7
Judgment from dimemetiomamy but not link them together as

though they were combined. That mighx cause the opponents |
of one to be antaseaistié to the others N
Mr. Sunderland. There 1s sometﬁing in that.
Mr. Mitochells I have not studied these rules closely

enough to know whether I am asking an intelligent question
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or not. Suppose a motion for summary Jjudgment ls made

and the court inquires into the record made to see whether
there 1s some substantial lssue to preserve by trial? As

I understand 1%, the rule is drawn so that you can elther
grant summary Judgment or deny ite | You can provide
machinery for denial on the ground that there ls some lssue
left and you can exclude all others and say, we will set
the case down for trial on that particular 1ssnec The

English rule, as applied in summary Judg

ment, the court may
not grant 1t, makes an order for direction of trial and
1imits the lssues to allow for submission only on those
issues that are substantial. Is that covered by yauf
rule?

Mr. Sunderlands No, it 1s not, because the pleadings
are not in when plaintiff makes his application for summary
'jégééea%, and the defendant's pleadings are not in, so that
you can clearly settle the issues to be tried at that time;
1t would be for plaintiff and defendant to settle, although
st111l there might be a case where a trial would be n@séssaﬁy:
That does not wait until the pleadings arerallvin here.

Mr. Mitchelle Suppose the court is sitting in & cage
without any answer to say whether there are substantlal.
issues of fact requiring trial, he must without answer de-
c¢lde whether there are, and suppose the showing made was a

sham one, ought hs to ' allowed to throw the sham issues
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into the wastebaskeb, deny the motion for summary jﬁdgmeﬁ%;,
‘make an order for direction of trial on the issues, t’hé" only
substantlal lesues that are disclosed? I just ask that
for informations | .

Mrs Lsma:m? Rule 68 would cover that, rules for
Judgment on depositions, ,@t admissions |

Mp. Mitohell* No, because that provides not for
specifying the issue on the trial but would gve to the aéaial
of the motion for a particular olaim' It is a 1little dife

| Mr. Olarks ‘The ruls provides for partial summary
Judgment.s

Mr. Mitchells That is not what I am driving ate

Mre Qlarke We 22:3. to go back to the other rule on
formulation of 1ssues.

Me. Mitchelle That 1is what it amounts toe

Mr. Qlarke You remember the committes did not want
to do that unless the partles were agreed. |

Mys Mitchell" We have got this summary judgment
matter to iron the whole thing out to see whether ’ahsx*é‘ are
any real issues of fact which are finally sound and no others.
Are you séing to give him power to deny motlon for summary
Judgment where there i1s one lssue left and that 1s all you
will be ready to try, and not simply deny the motion and let
the partles go to trial on the whole business?
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Mr. Sunderland. There should be a general provision
that upen the hearing of motion for summary judgment, if
Judgment is not rendered the court may make such order
expediting the case as may be proper. Leave 1t to him to
gsee what the situation is.

Mr. Olneye Here is the situatlon. We reject any
machinery for formulating the issues outside of the plead-
ings, that 1s, the cutting down of the issues made by the
pleadings, simply because we dild not have here in our court
the machinery to do it or the means by whlch it @izid be
done. Now, when you have a proceeding of tlmtx },ah@ax'aeia@
whioh goes before a jJudge, he elther has praéﬁieally to per-
form the function which the Master would perform in England,
but I can see no reason under these circumstances why we
cannot take advantage of the examination which he had to
make to limit the i1ssues to be drawn to those on whiech he
finds he cannot, or by reason of which he finis he cannot
render a swmiary judgmente

Mra Mitchelle That is my point exactlys
Mr. Sunderlands But if they find the defendant has
not presented the case. |
| Mr. Mitchelle That does not make any difference.
He has a proper case on a.mm;
| Mr. Donworthe What did we de? My impression ls
we left 1t in. | | |
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Mr. Clarke Thisis my understanding of what you dide
My understanding 1s that you wanted the rule here in until
the next proof and that you did not want it to go beyond
when the partles were agreed.

Mr. Sunderlande Noe

Mr. Cherrye We dld not declde eﬁ 1te

Mr. Dunworthe I was wondering whether thls dlscusslon
related back to thate |

Mr. Qlarke I know that several of you men ralsed

questions as to whether it should be beyond agreemsat and I
guess probably you did not decide 1t

Mr. Mitochells I would say refer hack to the Recorder
thé quéstion whether or not he cannot take advantage of the

|
ent procedure where the summary Judgment is

summary Judgm
dented, for framing the i1ssues, limiting the lgsues, and
exeluding those whioch he ruled out as chaffes I think it
is important and we ought to take advantage of 1t.

Mre Dunworths It might be tled up with Rule 38

Mr, Olneye That will take care of the question of Jury
trial where the sole issue is amount of dameges, unliquidated
damages, the only igsue left, such as ia,injurieaQ

Mr. Mitchells In any case where there are several
lseues attempted to be ralsed, Lf they f&ﬁﬁﬂ)saﬁé to be sham,
the court although he had to deny the Eotian, would render
Judgment on

anmmam&ammmmmmn the one ground on which he haé to deny thg
motione thre,is %hglﬁaglish rule you sh@w@é-m@_iir&%?'
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There 1s a provision here affecting that.

Mr. Loftine In your Illinois procedure, Mr. Sunder-
land, did you exbend that procedure to all causes of action?

My. Sunderland. No, only %hagliquiéateé.

lir. Loftine DPid you have any reason at that time for
not including torts?

Mr., Sunderlands Of course, as a matter offact, it ig
in the liquidated @iaims that there was a large péreentage
of cases that are aﬁaﬁtgd. If you cover 1iquidateé olaing
you have got most of the cases that practically can be handled
that waye

Mr. Mitchelle I Just want to call the Recorder's
attention %o the English rule in summsry Judgmentse I%
says: where rellef is given to the defendant the Judge will

have power to gilve such directions as teo insure action.
That might be given on directionss That is the attitude
there, whigh is what I suggested.

summons for

Mr. Domworthe That is Rule 38,~-~-mxmmims

Mr. Mitohells What 1s in the other, l4--paragraph 8-a?

Mr. Wickershame. Allow a defense to be Introduced only
o a sufficlent R
on terme 1f the affidavit shows smmefifhobent defense. They

mey require the defendant to deposit the full amount of the
Judgnment inte the court as a condition, and they do 1ﬁ_aama-
timess I had quite a great time in a Judgment where the

party sued on 1t in this eéﬁﬁﬁgﬁl where the defendant asked
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for leave to answer, and after hearing the court granted
leave on condition that he deposit the full amount of the

Judgment and to cover costs in the regiatry of the courte.

He 414 not do 1t and the judgment went ageinst him, and then

that was sent out to this country and I apprehended some
quegtion to be raised as to that, but we got a compromise
out of it | |

Mr. mwhﬁh Directing the rule abeut framing the
itssues, as to the ground that it is going to burden the
court too much, that does not mean when burdening him with
motion for summary judgment, that he cannot do that job at
that time.

Mr. Donworthe I wag' going to ‘sugge’s‘t t&;&s# | I do not
know whether Mr. Sunderland has sald all that he cared to
say on the question about limiting the summary judgment to
eontract cagess I do not wish to pursue the point very
muche I think the reasons for summary judgment are much
more strong in the case of contract than torts.

Mr. Lemanne How about equity cases, contracta?

My« Donwerthe Yese

Mr. Sunderlande If 'jaréiz extend summary jJudgment to
defendant yéa will find the defendant in this summary Judg-
ment, tort cases as well as contract, may have a defense to
which the plaintiff has no replys |

Dodge. Unless the statube of lim

tations shows
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release. We have not any precedents on that; there has
been no jp‘é:‘é;e'f};g;a@ at alls

Mr. Olarke In New York? -

Mr. Dodges On torts I can see how the plaintiff in
‘an sotion might get an advantage out of this if the d.efeﬁémt
| had a right himself to establish 1&%&1&@@ and then get a
Jury to pass unrestricted on the questlon of da
very nice thing for the plaintire,

magess A

Mr. Wickershame That astatement shows the number of

torts, centrac¥s, the number that were torts, in New York.

Mr. Lemann® New York permits that procedure in tort
cases———all torts?

Mr. Donworthe No.

Mrs Wiekexfsh&mé Not all torts. To recover possession
of title to ehatfﬁsls, hire thereof, or damages for rat‘enﬁiéﬁ
thereofe  Then the equitable cases are foreclosure, liens
on mortgage, and specific ps,rfemmcé of contract 1o pumhéaa
zzr'ayerty;

 Mr. Olarke The New xerk, rule was extended in 1932,
It started in 1623} that is e;;:.; these very 1imited casess
In 1032 Presiding Justice Finch, of the Appellate Divisien,
in New York State, was very active in pressing for a reform
and he added a lot of other prgvisiena‘, but I am not sure

that 1t still goes to tert

They added: to recever
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mliqui@aﬁad demand for a sum of money arising out of cop~
tracts, express or lmplied, in law, sealed or not sealed,
other than breach of promise te marry, and to recover
possession of specific chattels with or without claim for
demages; (6) to enforce lien on a mortgage; (7) specifio
performance of a contract in writing for the purchase of
property inoluding such alternative rellef as the case may
‘require; (8) accounting arising out of a written contract,
gsealed or unsealeds That 1s the- last actegorys

Mr, Wickershame I do not think there 1s anything
since ‘the_ag but only é tort claim---to ree,eyér passess_iean;
or damages for the conversion of a chattels

Mr. Sunderlands Mr. Loftin asked about the Illinols
rule when you get summary judgment on a aea&me&, express
or implied, or a general Judgment or decree for payment of
money, or of any aeﬁien 159 n@ee%r‘p@as@ssi@neﬂ land, or
any aatiatx to recover possession of specific chattels.

M. Mit’eh;gi;g There uay be ,}ux!iséi‘eﬁim in tort
cages, but they have not excluded it aimply hg.aaage they are
ﬁaiiq&i&ﬁ@’é, and included contract cases w&ﬁh unliquidated
damages.  That is no reason for exoludings May it not be
that there 1is s@methi‘ag essential in the nature of an 1ssue
of fact in a tort case and the kind of evidence that makes
1t rather diffioult or impracticable 'ea use this s‘ygt;am |
I hesitate myself to vspea}: | in a .é;ii.,;ﬂ;ﬁis of oasess  Every
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Jurisdiction has some reason baek in thelr heaéé for not
excluding. e

| Mr. Sunderlande As having had something to do with
the behind the scene operations of the Illinois act, I ¢an

~ say there were nons of those reagons, Jush gemeral timidity

Mr. Olneye Can we not settle the question? I think
the committee would finally conclude to & right to trial by
jury; in every case where that question of unliquidated dam-

ages comes up we are golng to have a trial by Jurye Either
party may require ite I think we ave coming to that con-
clustons  That being se, is it not enough, as far as oper:
ation of this summery judgment goes, to simply say that
wherever an issue of fact as to the amount of damages or un-

finds that

 1iquidated damages s presented and the court
there is no lssue except that, 1t shall then follow the lime
suggested, making an order that will 1imit the issue to that
thing and go ahead"&na, try 1t in the regular waye

 Mr. Mitehelle Is that the questlon we are talking
about, whether tort cases should be ineluded?  That is
wﬁa!t thediscusdon 1.

Mr. Olneys That will cover tort cases as well as

any other.

Mr. Lemann® Have we not already voted that in every

case respm‘bi ‘the amount of damages, to he tried by a Jury?
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Mr. Mitchell®* Whether the Constitution requlres it

Mr. Lemanns I understand we have settled it today.

Mr. Mitohell* That 1s the géin‘h we have to settles

Mr. Lemamne You ralsed the question whether 1t was
wise to include tort cases and Mr. Olney's question is én
that. I would say lnclude tort cases bub i.z':x‘ all causes
restrict the court to formulating the lssues

Mr. Olneys What I had iﬁ miﬁé is simply this: that
‘e‘vex; in a tort case very frequently the jt}ége in taking up
a matter of that sorts, motion for summary judgment, would

feel that there was really no defense axié‘ that the sole ques-

-

tien is Just upen the damages® In a case of that characte:
would it not ocome within this rule which we éisaussed, which
I think we adopted although I am not surey---that the court

is authorized on thosme proceedings of gu

oase he finds that he cannot gfarzi& a yerdict, largely because
there 18 an issue of faoct, some one lssue e!j" faoct and the

others are eliminated by the nature of the pleadings, to

1imit the trial from then on to & determination of those
issues?

Mr. Mitchells We agreed to that and instructed the

Recorder to see whebther he could not ingert in the sumuary
Judg

ovVers

gment provision a limitation of the 1ssue. That is all
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Mr. Olneys Then I put it this way. If that ie
followed, is there any par%iauiar reason for not inclu&ing
the tort sctions in this summary prapesiﬁmt

Mr. Mitehells I raised the point that every juwris-
diction has its own rule in the nature of the issue, not

on the damages end of 1t but on the merits of 1te
Me. Sunderland. I oan give an explanation why Michigan
does not vote for its Tt ig nothing; no reason whatev‘er‘;

Mr. Donworthe There ls an atmosphere about the ordin:

L s

ary personal injury or olvil suit or anything that llmits
and narrows the right to go to the jury such as that it
is a manufacturing business and ‘alifn that, and 1t 1s ageinst
the common mane I think 1% is an atmosphere that has some
hasis, too, heoause in a damage case I think the jury re-
fleots the sentiment of the community even ln thelr Veraiem
Mre Olneys The whole idea is to preserve the trisl
by Jury. o |
Mr. Gherry, Dean flark has glven us the length to
which & corporate defendant went in -ﬁ@nnw%ig&t to keep 1t
from the Jury, which makes your point, illustrates your
point, and even there ‘%ﬁ’g&' were £t11l in default on the main
1ssue because by rule they did not go to the Jury on damages
but plainly they were still in default on the issue of lia-
bilitye I think you are dead right, whether you call it

damages or whatever you ean 1%, there can be a very great
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burden imposed on this summary judgment. I think when it
goes to a Jury 'agwe is, perhaeps, & rule by ‘lsh’e‘ court to
gover liability.

T understood from Mr. Sunderlsnd that even as between
l1iquidated and unliquidated claims in States where they have
1t and restriot it to contracts, that the great bulk of the
oases where 1t 1s used are liquidated ¢lalm cases even in
contract actionss -

In other words, so far as we can Judge, and we camnnot
Judge about tort oases because ‘we do not think it is appli-
oable to them, 1t serves ‘1ts main function now where ms&?@

 are liquidated claimge A fortiori I would say it would he

less 1ikely ever to ged in use in tort cases.

MreLemanns It might 1limit this discussion, that it
would be more helpful to the defendant than the plalntiff,
1f the defendant moved the statute of limitations, but the

plaintiff will always have %o go to the jurys You have to

have the Jury anyway fo fix damagede

Mr. Donworthe 1 ssk unanimous oconeent to take

» He may waive it.

/ 1eave this evening, Mr. alia&m;xe I unfortunately have
an engagement that will take the next hour. Are we to
have a meeting at 8 ofclockt

Nr. Mitchells I so understande
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Mre Olneys When 1s the commitliee golng to adjourn
this session, not today? |

Mr. Mit_ehe__li. That 1s the pleasure of the committee.

Mr. Donworthe Could that go over until 8 o'clock?

Mre Mitchell® We will take it up tonighte

Mr. Donworthe I have expressed my views and I will
not be in the debate during the next hour, but I make a
motion, to bring it hefore the commlttee, that the matter of

sumnary Judgment be according to the New York practice 1l
lustrated here by these eight matters that have been read.

Mr. Mitohelle Can you make 1t to include torts because
there are several statutes we ought to consider?

Mr. Clarke ¥You want the defendsnt moving the statute
of limitatlons, etae? |

Mr. Donworthe Yes, the two matters that have been
ralsed.

Mr. Sunderland. New York has a separate provision
that really amounts to the English summary judgment, but they
have it in another form, and we have oonsolidated the two |
heres | |

Mr. Donworths I submit that matter to the good judgment
of the commlttee and thank you for belng excuseds

Mr. Clarke Might I say, carrying out Judge Olney's
1dea a 1ittle, that T am wondering if we haven't really pre-
served the right of trial by Jury, or that it- does get awful

1
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cumbersom to do it the other way, and the tendency seems to
be in all the States where they have summary Judgment and
1t works, to keep on extending so that any results you have
got in New York and in Connectlicut éhd elsewhere, are that
you have some nine classes now on the slde of the plalntiff
and gome nine classes on the part of the defendant, and you
make a very cumbersome pgqpeéitian. T rather agree with
Judge Olney if 1t does mot go any further than the latter.
The only reason for doing it, and it may be éarfieienﬁ, of
course, 1s to make the bar comfortables

Mr. Mitchells Are you talking about excluding tort
ocasges?

My, Giafi; T am talking about leaving that in subjeot

to limitationes  We have already put in the trial by jurys

If we do not do 1t that way'yau have got to go to glis%igg%
all these separate things.

Nr. Mitchells I do not see what trial by jury has to
do with 1%, It seems to me the Guestion is whether the

issues in tort cases are such that the nature and atmosphere

of torts influences the attitude of the har, and we ought
to provide in any tark case for summary juﬂgmeat praeedurs?
Whether you make & 118t of certain kinds ef contracts 1s

one thinge Whether you take the New York 1ia§1ng or the

Ganneetieut'listing,:er whether you Jjust puﬁ akgeaaral clause

in excluding tort aeﬁigng and let every other kind of aaﬁi@ﬂé

S g T
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go into summary judgment, 1s a matter of disecretion. The
point that I would like the sense of the commititee on is
whether tort actlons ought to be included.

Mr. Dodges Is it not a faot that the New York Commis-

sion which has been referred to here, included torts?

Mr. Mitchelle Yess

Mr. Dodgee Is that the new commlssiont

Mr. Wickershame The Dean ef( the i;aw School of Oornell
1s chalrman of 1t and has done very good worke |

M. Dodges Which a@m&issiozz?

Mr. Wickershame I was spéaking! of the Commission on
Adminlstration of .ir‘tzs"kiﬁe.

Mr. Sunderland. Burdick, Dowling, and Duncan are
on it |

Mr. Wickershame The Committee on Administration of
Justlcee “ | |

Mr. Sunderlande Eeéinnis, Moley, Thorne, and so forthe

Wr. Wiokershams Ex officlo members of the leglslaturd.

Mr. Sunderlande As I recall the hisﬁ@ry, hha% com-
mission was regarded generally as, and there was under this |
group a judlelal council of the Commission on Administration
of Justice, and after that I think they éep&r&ég@ the funo-
tiong. | |

Mﬁ. 'Wiekersham’. Yea, I thznk the ﬁemiasten on

Adminis%mtaen of Jns‘kiee has maé.ﬁ a reper’e very reeen’ely.
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I had a copy of 1t; I think that is the copy you Have
there. |

M. s’tmderiana. 1935&' 1t 6;&1}7 came out this springe

Mr. elarkc The Burdick ﬁemissien has made a report
in 1@35, but. that deals with au&sﬁanﬁw Jawe It 13 t.
the commission on aé,jees’&iw Lawe ’i‘his wag made in 1034,

Mre Wieke:;sham- ?’he Bnrdiak %maissien has made twe
reports, the Iast onas & few days agao

M. Qiark' ,:i‘his is not that ones

Mr. Wickershame The 1034 report of the Burd ick Com-
migaiexif | |

Mr. Clarke Yess

Me. Sunderland. Here 18 their conclusions

Mre seageg. Goncluslion of members o’i‘ the leglslature?

Mr. Wickersham' Ex offlolo, members of the legislature

Mr. ﬁedgea z‘he report of the whole commission?

M. Wickershame Members ef the senate ra/nd spea:ker‘ é:e
the house. | |

N, Badge_; They probably state they reprséent the

common peoples

Mr. Sunderland. This is thelr conclusion: To eanelgéh ’

'bhe beaefits of su&mary Jt-_,- gent clearly aeménstratfed by a :

ae @aé.e of trial in New York shew a tendency te dlscourage

1:!.%159.‘&19:& upon een%x*a.ats, iﬁ%j,;’.%iztzieg :@fr fs%a,am d,e:ensg,

effectuate set:ﬂaman’ﬁa, to &

‘v
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court procedure. All these things have been a marked
contribution to the cause of gpeedy justlee, doing away
with unnecessary, protradted litigation, and summary
Judgment hag aé% caused criticisme On the contrary its
scope has been bread and 1t 1s belng urged that it be
further extended to all cases regardless of type equally
on behalf of the defendant and plaintiffe (Oareful statis-
tical analysis of the way that this amended rule is operai-
ing promises to be ugez‘ui in making further declslon en
that point and indicates a very important and constructive
ﬁr@biamc

Mye Lemann* Doés that mean we uwvge 1t or other
people urge ite They #aid "we."

,ﬂx‘a Sunderlands I am not sures In another place
they may have a definite propesition on i%. It is split
upe

Mr. Lemanne 88 pagess The report of the committee
18 in one parte

Mr. Dodge* For instance, in cltles like Boston
where it takes three and a half years for the poor plaine
t4££%s gase to be weacheds

Mr. Wiokershame ’ﬁz&s has been an,am&agiéy useful in
expediting trials where there is no real distinotive issue.
Ag I understand Professor Sunderland, the reason 1t éag net
been extended to torts in g*;&tgeain svhiah he has had
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intimate practical experience is very largely timidity. He
seems to think on prineiple, and that is my ideé;nthat we
eughi to extend 1t to torts, and I think we shﬁéid, unless
it 1s the éense of this committee %hgs by so d@ing we will
imperil the susééss of the whole motion or get the bar against
ug, or possibly not lead to its adoptlon by the Supreme Court
on our recommendations On principle I think 1t ought to be
extended te include torts, and the %enﬁenéy/haa been steadily
one of extension, but no State that ever adopted in?bag ever
lciter audaxe
Mr. Olneye Take a typleal oase in which it muétsarﬁen

restricted ite The committee 1s fe

arise or most numerously and that presents the most numerous
diﬁfi@ﬁl&ies; thaﬁ 18, cases of damages for personal injJuries.
Suppose a suit ér that sort on a$braa& action of that charaom
ter 1s brought and thé Judge takes 1ﬁdup on summary proceed-
ings énﬂ he fiaﬂs that there ls any lssue ggigéﬁ, an issue
of facts ralsed, he cannot grant the jJjudgmente If he finds,
however, that there are 1ssu§s ralsged there which are not
real is%a@s——~they are just shaak?~h@ oan eliminate thoge
under theaauggestien that has been made, and direct that they

should be asea for the purpose of dlrecting the lssues, and

we take a typiéal oase where it comes down finally to such a
thing as relsase, saméthlng of that sort, & release, the
defendant in the nature of things ought to be permitted to

show the release unless there i something to dispose of 1t ?
in the way of & Judgment, against the &gﬁigng ~ Supposs |
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we then have the case where there is no issue raised; 1t
clearly appears the defendant is negligent and there is no
defense to the action; the sole question 1s the amount of
aa;magejg‘ | Why under those cirounstances should anything
more be done with that case *bhanﬁry that question of damages
}aefé;’e a Jury, and who 1s golng to be hurt by it? The
plalntiff has the Jury. It 18 there bﬁiér,e’ him if he wilshee
it, and the defendant can have the jury also if he wishes 1t
tried right then and there hefore a Jurye It ls going to
have this result in some cases. It will result in gome
sitm‘%&@&, in aceldenta from torts that are 1ikely to
inflame the Jury, that they will largely increase the damages
beyond what they ought to he* That 1s one effect I can see
1t will have from a practleal point of vlew because when the

mere matter of damages ls submitted to the jJury, their atten-

»

tion will be directed much more strongly to that partioular
element tham they are now when 1t is a gengmi t::éi,a:l, of the
law of the matter, and if I were reprassxiﬁag a defendant in
a case where my c¢lient had no éefé#s&-—--a man might have been
gullty of outrageous condunet ana it a;a_mé to a question of
damages—--I would rather have that submitied on that 155@{&
and n@t}%i:zg, else rather than have a lot of other matters,
how badly he behaved previously, to influence '&.Eae, Jury to go

out and, as a matter of faot, lose sight of the real questlon

which is the smount of damages, snd add on a gonsiderable gin?
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because they were completely aroused by the defendant's
actions. That is the one thing which this matter will
really affecte

Mr. Mitchelle There is something about the nature of
the 1ssues in pérsena,l injury cases which mekes 1t dlfficuly

for the court when he comes to summary judgment proceedings,
to sift 1t out and say whether there ls any _substantial issue
of faocts in the z;aﬁuré of these other actions. There are
sgsos of that kind, personal injury cases, golng %4% miles an
hour and he loses his life---how fast wére you making the
tam% It does seem to me the very nature of the lssue
in personal injury cases 1s such that they are only for the
court to sift out and say there 1s not any ghowing before
theme

M Lemann. The 1ssue of contributory negligencee

Mr. Olneye If there is anything of that sort lefti in
the record, the court has no license to take it away from
the Jurye |

Mr. Mitchelle In most gases theproosedings will have
been futile. There are some wharg‘bhey weﬁlﬁi not bee

Mrte L&Eam‘is The only arguxaen‘e I ocan see to it 1s
that there may be cases where 1t wali«t_lt.i helﬁ': If you per-
mit 1t and it cannot work in the majority of oases, 11; hag
not done any harme | '

Mr. Dodges I would say there are some cases of
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absolute 1lability in some States where an unregistered car
18 1iable, and if the plaintiff can establish that fact maybe
he ean get swmuary Judgmente In other cases 1t 1s con~
ceivable that beyond the matter of law there may be doou-
mentary admigsion on record which éstabiishss the negligence.
That would happen rarely.

Mre Sunderland. Sale of securitles.

Mr. Dodgee Where they fall to comply with the Blue Sk?

Law, arﬁia&ﬁily cages of contract requiring money paid, whiph
cannot be established by documentse

| Mre Sunderlande Will someone make a motlon to settle
the question whether that is included---torts?
- Mre Dobles I move that we include torts.

Mr. Dodge. geeenﬁ'th$~m@tian§

"Mf. ?almaﬁ; Your expression of tort 1is brﬁaé@,ﬁera

1g a case I know of myself. A woman brought suit for breapch
of m:vanam %o marry, sgainst & married man who sould not
make that kind of a contraet, and xﬁrthaﬁ case they tried
the best way they could to get the case up for trial or dis

3

posed of. It was brought purely for speculative purposess

»

I do not think you can put all tort cases in that partioculaf
categorys r
e, Wickershame —They sre expresaiy included in the
New York rulée
Mr. Mitohells If this motion is passed there will not ;
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be anythling to exolude,

Mr. Dodges That 1s my motlone

Mr. Mitchelle If the motlion is passed there will
not be any exclusion? I put it in the form of & question.
| Mr. Wickershams The éetien was only that tort cases
be exoluded,

Mr. Mitchell* The motion was %haﬁ:thsy be inoluded
and that leaves nothing exoluded.

M. Olneye Your own judgment is that would be taken
by the bar as going & very long way?

My. Mitchelle I do not know any more than you do.
We have dilsoussed that thls afternoom, and I also think
there may be reasons in every Jjurisdiction to leave types
of actions oute I do not feel very surefooted aboub

putting them ine I do not know why they leave them out.

I am trying to examine whether the Judges want to be

&

bothered with sifting out these btert cases that way, whebhe
they would kick about ite |

. I have gaﬁ.any convigtion about it I am not golng |
to vote against 1t

Mre Olneye My only action in the matter 1s that I
can see no reason why it should not be extended to torts.

Mr. Mitohells Let 48 vote on its
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Mr. Olney. I am fearful of all these exemptlions and

changes we are maklng in the accepted practlce of years
v"aaé this whole matter of summary judgment is new in a great
many Statess I am a little afraid éf golng too far along
that line and hazarding ihe final accomplishment of our ob-
| Jeat.
Mr. Sunderlands Thers s another thing along that lines
 If we ave afraid that something will arise, great antagonism,
let us put it in and then 1t can be taken out teo satisfy the
bar. Put it in for trading purposese

Mre Dodges  The bar will get this before Congress gets
it, if there is tremendous opposition to thise

Mr. Mitchells We could change it. Nobody will get
1t before the court gets ite We make no release until the
sourt gets 1lte It does not go to Congress until the bar
has 1t and has had a chew at 1t, and if we put in ggi;;;;;;g
all tort actions and the bar comes back to us and recommend
to the court that it be stricken out, that is all righte

Mr. Lemanne We can make 1t plain there is nothing to
exclude whereever there 1s a question of fact for the jury,
that 1t must go to the Jury.

Mr. Wickershame Judge Olney spoke of this. & T
would apply to tort actions. My recollection is that the
litigation of that kind in the Federal courts is a very small

part of thelr business. Those tort actlons in general are
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brought in the State courts but occasionally they are re-
moveds Most of the cases that come into the Fédezfa_i court
come by removal, and I do not think we are talking, as far
as the Federal court 1s concerned, of a very large amount
of their businesss I Juet have the lmpression that %he
cases of that kind in the Pederal court constltute a very
small part of that side of thelir worke I hé;ve not the
statistlos before me. Therefore, I think, perhaps, it
would be a good thing to try :Lt on in the Pederal court and
gsee how it works.

Mr. Mitchelle Try it on the bar and see how they like
1t

My, Dobles I think #ary few personal injury cases are
tried originally in the Federal courts The plaintiff does
more to go up thewre, and quite a large number of them are
removed, particularly automobile cases.

MOTION FOR SUMMARY JUDGMENT TO INCLUDE ALL TYPES
OF AGTIONSs

” Mr. Mitohelle ALl in faver @f the motion to make the
summary Juagme#t provision include all types of actlons
gay ayee (MIED);

I think we have covered the lnstructlons to the
Reaa;;*.aé:' down to Rule 70« Is hheré' énythingi we want to

say speciflecally about that as éis;ﬁingnishe@ from the other:




RULES 70 to 78, referred teo Recorders

4B
The two recorders are going to conslder whether they may not
combine the earlier provisions for depositions or admlssions.
Mr. Wickershams Leave Rules 70 to 78 to the Recorder.
ﬁra Mitchelle I think we might. They are along the
same line. We decided the question of principle for them.
' 1s there anything special you want to take instruction on
down to Rule 787
Mr. Sunderlands I think nots I think the two main
questions are the scope and type of cases and whether avail-
able to the defendant as well as the plaintiff. I think v
that covers the main question of policys

[

VII. TRIALS.
RULE 79,

Mr. Mitchelle Let us pass on te Rule 79

Mr. Clarke May I say from that sectlon on that I have
not ine¢luded anything which is.faelish‘en its face?

Mr. Mitchelle ?e will givg-ﬁ%g.alark,a Qongressional
medal after we give one to Mr. gundsrlands

Mr. Qlarke 'Ba?%iau}arly as to Rules 7¢-80, leaving
out for the moment the,qugs&i@h,af the exact form or de§a11,§
T think that they are among the most important rules we
have, sinoe I view them as the rules which really make the

union of law and equity work practical and simples The real




| 1640
46 ’
difficulty about making the union work is, of course, the
Jury trial, and we want to get %gmething that will operate
simply and yet efficienfly, and I think that the histery
pretty well shows that we want to get something so that the
jury trial right cannot pop up at you as an aiter—theﬁghx
when one side finds 1tself losings If you want to glve the
Jury trial to a man who feels'hs wants one, all right, under
the Constitutlon, give it to him; the trouble comes when
later on he has lost in one way and wants to come back and
try 1t another. ﬁéwauld do €he gsame thing if Hecouldy on
any ground, whether rights or some other technlcallity, and
whenever there i1s something to grab hold of and you are
losing, you grab hold of 1it. ?h@'sehsﬁe here in general
is that you must when you want the Jury trial frame 1t af-
firmatively within a certain perioed, and if you don't de it,
it 1s walved subject to the power egﬂﬁhéaeeurﬁ te send the

case to the Jury at any time even on 1ts own lnitiative.

A#athsrvéngla ofthat matter in my gudgment quite desire
able is to allow eéaaa whiah, perhaps, are not technlocally
Jury cases or whieh”ara not enﬁirsiy Jur& éaséé, to go to é
Jury trial whsn.nabeé;‘ebjeéﬁéa ;glgth§r words, the rule
galns aimplieiﬁy when you let 1t work tﬁé other ﬁayx If ya
do not take any actlon with.referenea,t@zbhéwjﬁryg the aaae‘ f

automatically is labelled on your dooket, not labelled as a
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Jury case, which means i1t 1s not a Jury e(aséi-, ‘and it goes on
the calendar for triasl by the court. The court may still,
If 1t wants, direct it to go to the Jjury, but it will prob-
ably be a rare case, and in that aasé 1t will go on slmply
to trial, and on the other hand, if the other party within
the time 1imlt which in most instances is 10 days after the
last pleading is filed, files his written claim, then auto-
matlcally the clerk labels it a Jury case and it goes on to
the Jury ocalendar and is so tried unlees one of two things
happens, unless the court strikes it, and I doubt if the
court 1s going to do very much of that---1t can if it thinks
the case 18 not a proper one to go to the Jury; or unless the
opppsing elde moves to strike, and 1f the opposing side mevéa
to strike i%t, then you have the lssue of a Jury trial pr'é-
sented ,,a;ﬁarkly and olearly on that motien, and then, of
course, 1f there is a Conmstitutional right you go right back
to casess If there 1s that ends ite If there is no Gon-
stitutlonal right the Judge may say, "I do not think there
1s a Constitutional right, but in my diseretion I order it

tried by the Jury", or he may then say, “There is no Consti-

to
tutlonal right of the defendant/g

In other words, I %h;zik I have taken care of everything
required, and it also provides for the ralsing of the ques~

tion when 1t 1s raised starkly and clearly and without lts

lng tled up to the trial itself, of whether it is equity a;gg




bl
N
bl o

[
g
™,

48

law or not. They should present the issue in a way that
is not confused with anything else. This 1g the practice
which was not clearly met under the Fields (7) cods, and in
the Jjudgment of many of us one of the defects of that cede
was that 1t did not provide for suech simple procedures. It
is, however, the procedure which has now come about in many
Jurisdictions, some of them in not as direct a way as this
but aghieves the direct result, and many of them in a direct
way. It is very much like the English eystem. It is like
the Massachusetts systeme It 1s directly analagous té the
Ganneetiauz procedures It 18 now the procedure of the great
bulk of the cases in metropolitan New York because there in
order to get business really taken care of in that great oity
where there 1s congestion, they came to this way of doing 1,
and appareatl?f%%@%ﬁlte do 1t generally, and so by a fairly =~
recent statute 1t 1s limited to the counties which comprise
Greater New Yorke As I take 1%, however, that is the ex-

press language. It 1s about the same thing in California

because, as I gather from what happened to California, if
you de not make your élaim when the oase 1s called on the
calendar 1t is walveds It seoms 1o me this has an advantage
because that standardizes it more, but the theory of walving
by not claiming 18 the one I have in mind, and the rest is

more or less matter of detall. It has been held constitution-

al, as far as I know, wherever 11 has coms up, and I can see
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no reagson why it should not bee

Mr. Olneye In many courts in California you hava to
é,laj.m the right to Jury trlal before it reaches the trial
éale,néar- .,

Mre _Eit@heii. - Do you provide anywhere in your rule
fé:’- placing cases on the calendar by notice for trial?

Mr. Olarke I have a ;areviﬁi@;n here, and I will say 1%
goes automatically on the calendar. Maybe we will have Lo
change thate | | |

Mx h;iitvahell’ I was wondering about that---automatic-
ally on the calendar, onv the next ensulng ealeaéar,ﬁ is that?

Mre Qlarkes Rule 81, the next one after thise

Mr. Mitchelle Thers is no notice of trial.

Mr. Clarke Thab was my ldeas

Mr. Wickershame Because we have the new law in New
York that eliminates the necessity of fii}.ing notice of trial,
You file lssues and glve copy to the other side.

Mr. Mitehelle That is the same thing.

Mr. Wickershame It saves two notices. 7‘

That 1s the practice I am familisr withe You do not |
have to file demand for jury trial within 10 days after the
an.swe? 1g fileds The ocase may dvag on, and I say before
you f£ile any notlce or when you file your notiece of trial,
the notice of imsue will gerve hoth mms.tziéngs You deslg-
nate whether 1t is Jury trial or court trdal and that is
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equivalent--—-1it goes automatlcally on the calendar that way,
and 1t is up to the other people by a motion to strike that
from one oalendar and put it on the others If you haven't
any notice of issue or notlce of trial, that procedure does
not applye | | _

(Rules 79-80; reference to Rule 81)e

mr. Glarke I have preéiea‘&aﬁ ‘hhat. partiemriy on ’she
expiraﬁien of the time for making a,ppligatien far Jury tria}.
Under the provisions of Rule 79 1t would be ’Jg days after |
E

you olose the pleaéinga. The action shall pla@ed on the
$rial calendar by the olerk, that is, assignsé }sr trial
when reached prwiaaéi the trial ma.y be pmeze*aaa withm-sae&
as a motion for taking depositions or other e%«tzsas 'f:greea‘ala

to the parties, and I praviésé further, te aevklap -&qtzity

rule which 1s on the appas;l_te page, that when 1’0;. h?.s ‘men
twice £iled and stricken from the trial éa,lanéar n% 1s then
to be restored om motion, then T put the p?&?&ﬂi@}h iﬁ fazv
| calling the docket yearly, and on that latber yea wim s‘@@ |
there 1s a great deal of suggestions from Juﬁgas i:ha& appat‘ej t»

1y, & great meny of them, think something ought %o be dona

to olear up the docksts S

Mr. Mitohell®  If ho puts & dase on the calendar
sutomatieally when the parties have not noticed it, the |
chances are they will noet be ready aﬁé are not ready and
they have to make a motion to strike off, but in the system

{
i
i

|
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I am familiar with, when you lga?e 1t off the calendar the
court payg ;na attention to it until you file your mﬁgg @f%
lssuess Thet 1s h@fﬁ usually done wntil :9‘91; are aeam_;r
ready to take your depositions and: clear @?c’smaig;g upe
Elther party will notige the triale It is an automatlc
arvangement in putting 1t on the oalendar without having
raqués-t, foree 1t on, butei%hax* p’argy :aay heve it where he

wants iﬁ.

Mr. Glarke What is the experience under the equity

rule?! That is the équity rule. I mean Pederal equity

rule. Has anybody any expression on that? How do llabil-
1%y cases aﬁemﬁe now? |

| Mr, Miﬁehell‘; File it auﬁ@ﬂa‘biéall;‘ under equitye
Suppose he gets his papers on file and does not want them
hothered with. 'ihat- goes ln actual records that are not
disp@saé of+ That is another Areasea why I have been urging
that nothing has o be filed until you want the sourt to

take actions  Then they are not littered ixp withaults that
they want to foree on the calendar to dispose of the way

they used to be under the équitry systeme In other words,
if 'yen start o law sull, serve swamons and complaint and geb)
answer, you can carry it around in your hip pocket iade,fizaimaf
1y and the court does not know 1t is theres He is not jumps
~ ing at every one to dispose of 1t Bither party could

| force it one Then when you want it on the oalendar either
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party can notice trial, file notlce of lsgeue, serve the othe
side, and on she goes, and then he has to do businesse

Mr. Lemanne He does not have to do it in three years
in New Yorke |

Mr, Wickershame ¥es, you do put it on %hé galendar
in New York, but in the district court it ig two years before
1t ocomes up unless 1t has preferences

Mr. Clarke If you do not do 1% for two years then 1t
would be two years afiterward, aﬁ'ﬁer you put 1% one

 Mr. Wickersham* As a gemeral rule a case ls put on

i%iaé calendar when i‘s is at issue but then 1t 1s a general

calendar and 1t is not readhe: for a couple of years and
nobody pays much atbtention to it ua;i;asg they want to take
depositions, untill 1t begins to loom up, énﬁ then you have
got to get busy and prepare for trials

ﬁr Olneys &né know whether it 1s a continuancee

~Mr. Dodges Were you m;epesing to change Rule 790 as to
~ the time when eiaiza. for Jury trial can be | filed?

My. Qlarke By this change in the 10 days requirements

Mr. Dodge. Ten days after the lasues are closed.

Mr. Clarke %&t is the way I intended to leave 1te
I do not want to change 1t ,

Mr. Dodges T think you are righte I thought there

was somethin

; about claim had when & oase went to trials
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Mr. Clarke The chalrman has referred to the
Minnesota practice. - Of course you can do it thal ways
That postpoenes the time of walver. It is semﬁﬁhigg; I
think, to ?Qsﬁpéag the time of walver umtil they actually
clain 1£ for trial. I do net think 1t is a eonclusive
ggaggn,qaut at the same time there is something to he said
for getting at ﬁh@ qﬁesti@ﬁ‘whéﬁhe? there is a>4uxy_tr1al
or ﬁéﬁ a&ﬁ of the way by whether they are going to find out
if tkg rule as operated 1s fair, and I have heard suggeste
lons that ﬁhsy ought to be required to claim a Jﬁry when
~ they file the pleadinge.

Mr. Lemann* I was jJust wondering whether there ls
énythigg in that ldea éf'Jﬁry-&tteaﬂance,ia-feﬁsﬁal gourte
In_my aistriat théy have weeks'fer equity cases, admiralty
sases, baékruptéy'éaées, and anether week for law, and the
iury 1s required to be in attendances Under that practice
you do not ask for jury. Your case might be ordinarily
agsligned for i’s?;@a; in a ;wsgk in wfb.ieh "ﬁhiﬁ Jury did not, hape
pen to be theres I have ﬁeaéereé whether in some aiétriatg _
that mighg be a reasenafer reqnirins:ths$>%a'speeify befere;
“you claim a triale

Me, Wickershame Why should you f1le a case on the
calendar? ," J; , |

Mr. Olarks That shows the court right away the kind

of businesss
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Mr. Mitohell® About netices of trial, if you do net
put 1t a.ut.anfati«ealiy on the ecalendar the usual practice is
notice of trial served three weeks before the terms

Mr. Lemanne I would move that we adopt thls rule as
it standse If the plaintiff has any demand, if he wants
to walve it afterward he coulds

Mr. Doblee Ten days after lssues closed?

Mr. Lemsnne %en days after somethilng.

Mr. Qlarke I have some altermatives Do you want

your motion first?
preliminary

. Mr. Mitchell* Take up first the ¥ quesw

tion on the s;y:sﬁ%eza of filing claim faz' a Jury Wi%iain 10 days

after the issues are closed. |
Mr. Wickersham® Take the sltustion the chalrman re-

ferred to in éis@ussing this matter of filing. 8Sult brough

and answer gerved; case at lssues If the rule ‘requires
this elaim for a jury to be made 10 days 'a.,fﬁa,r the 1ssue 1s
Joined, you have got to ab that time dlsclose that suit is
pending anyhows

Mr. Mitchells File your answer thene

Mr. Wickershame Why should you?

Mr. Qlarke That is not the necessary oonsequence.
Tou cen 8tlll make 1t a matter @#_j,‘ serving the olaim en the
opposite party and net fimal, that. 1s, A£ we gtxiék te what
I thin]

; 18 st111 the view of, perhaps, the m.agem‘sy; That
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case 1s already in court and pleadings are alrveady in court
and entry taken care of, but even if they are not, if they
are in your hip pocket you could still have the showing that
you must have gervice of the e¢laim of jurye The other side
does not need to go te court but whéza 1t dees you have &
ghowing you have served him within 10 days.

Mr, Wigkershame ¥ou have changed that?

Mr. Qlarke %e_g? We ghall have to change the language.

Mz‘xgemann* He would have to change | thig 10 daye after
some things

Mr. Wickershame Sult brought and answer joined ané.

neither side wantsto put it on the calendar because there
are negotlations that ultimately wlll reach a settlements
ﬁnlgsg one gslde wants 1t on the calendar, why should we fé;?a;e
thenm?

Mr. Mitchell* We voted onthat hefore ﬁmf 1t might
be z'eepemac

Mr. Wiakersms Why should you until ene party or
the other ls zfgaé.;r to move an& bring it on trial? Why i‘éma
1t on the calendar? I do not see any reason for it It |
emtt@rg up the eaf;eade.r fghat; is ‘ﬁ'h&?& we found 1n those

Af ;fau do not call the calendar you £ind an enemmxs amatmfa

a‘f Ae&&weei on the calendat
z;;ébaéy ever actually files.

- hecause you put eases on that
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Mr. Mitchelle Put that as a questlon---10 days after
soméething, when 1ssue is closed, files an answer. All in
favor say ayee QQARRIEE)'.

Mr. éiﬁagi The answexr eirthg Qggsgiaa depends to a
large extent whether you have the 10 days provision, whether
the case s going on the trial calendar sutomaticallys Out
our way they have heen adopting rules and ,pé.ssigsyg statutes to
the effect that unless an actlon he brought to f&ria:., within
& certain length of time 1t should be dlsmisseds I can seq
no reason why & ocase should be ‘h* ought on ’§ria1 except on the
initlative of some of the @&?&iﬁs- When §h§ papers are onge
on file there they lie until somebody gets busy about thems
They do not do any partioular harm. It 1s ;‘eaiiy an endeavor
to hm,y up %hé lawyers and the best way to hurry up the law-
yers 1s to get the clients after 'ghexa.

Mr. Mitehelle One gmat trouble out in our country is

yers want it or note Every opening of §sm we havs a ea:.enr—;

dar a mile long and case after oage the lawyers do not know
what %o try,put it over,and they get angry a.nét 8ay,if yen 49 -
not try it dlsmiss 1t,tired of seeing i‘b on t.he aalanéar
Why put 1t on the c¢alendar and disturb these Judges untll
they are ready? \ |
Mr. G;néys_- Exactly my pointe In San Franéisea%hey
put my case that was at 1lssue on the calendar and prior to
that nobedy got a ocase on the calendar unless he wanted 1t
there, and then they put t.heﬂ an on the ealenﬂa@, a regula#
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;‘ield day, all the lawyers in the court room, and i

p@ut of all these cases 'gha?e was not more
~than 5§ per cent that wanted to go to trial. g o
 Mr. Mitohells Here 1s axxeﬁ,her thing. Under this

system when you demand jury trial you have to .p,a.y Jury fee.
The case may not be reached for years in some éistrigﬁg and
wh;‘maka them dig up $10 for Jury fee. A ocase ma§ é#ms
alaggy The proper time to pay the jury fee is when the
| clerﬁsays the jury is empanelled and then you pay 1%t

Mr. Qherrys Minnesota has gone back on you there.
You have to pay for it when you ask for 1%, Minneapolils,
al any rate, because you do not get a Jury trial au&ama%ié?
allys  You get a jury of eix on demand on pagmanﬁ‘af the
fee, and a Jury of 12 on payment of the larger fee« I an
very much in favor of that ldea. It 1ls to encourage the
uge of a six man Jury and saves a lot of time, and as &
matter of fact, you get a lot of smaller cases dlsposed of -
with a six man jury, with everyhody convinceds

Mr. Dodges What 1z the fee?

Mr. Cherrys Quite small, and you save $5 or $10¢

Mre Dodges It is §25 in New Yorkes

Mr. Glarke But you have t® pay it in New York under
this new amendment, in metrepolitan New Yorke

Mr. Olney. Let us keep hack this matter of when you
are golng to give notlces What I had in mind 1s, if a
case 1s not to go on %h@ ealendar autamaﬁieally, At 12 rew

S

quires the party to give notice ar aekthab it go on the
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calendar, then the proper time at which he should be re-
quired to state whaﬁh@r he wants the Jjury trial or not 1s
when he asks to have it go on the calendar.

Mr. Wickershams Then it goes on the Jury calendar or

 the other calendars

'Mr- elney- After he asks ite If 11 goes on the
trial calendar automatically, the 10 day provision is all
right, but @th@rwise I much prefer myself and think it u
serves the purpose of the court better, to require the pavtgf
that wants the case tried to do something to have it tried,
indiocate 1t, and then at that time ask that it be a Jury
trial or otherwises

Mr. Dodgee I think the defendant is entitled to know
whether he is facing Jury trial or note The whole polioy
of his defense may be affected by 1%, and is he to be kept
in the dark as to whether certain depositions which he would
eﬂlg'takezif 1t were a jury trled case, are to be taken or
not, for a year? | Why should not the fellow claim when he
starts the case if he wanis a Jury triale

mr.’sxarké‘ f think it, teo, could affect the question
of settlement ssmswhati

Mri:Mitahgixiz Which do you prefer, to have 10 days
run, from the igsaeg,gloéga; or the other alternative?

e Ularks My own preference would be for the other

as being more definites




60

Mr, Mitchelle The filing of anawele
Mr. Qlarke ¥ese
~ Mr, Mitchells Leb ug take a vote on thate Which of

those two alternatives do you want, one or two?

Mz Wiskersémo Let me 'M&ﬁt&nﬁw—ex‘gﬁ_mum of
10 days after filing of answews

© Jir. Mitohell. The questlon 1s whether the 10 days

will run from the issues closed or from the filing of the
answers

Mr. Dodgee What is the difference?

Mr. Olarke I do not think there 1s any difference,
but I prefer the first as belng more deflnites

Mr. Sunderlands Is not the second more definite?
Tinée? our rule 51, there may be reply come along by are?
of the courte You camnot tell when that will be although
the mI,e, T think, says if no actien shall be taken on filing
of the answer, but 1f you say when lssues are olosed that

will be on filing of answels

| Mr. Mitchells If we had summary Jjudgment proceedings
and the court denied it, to frame some 1?55%1@5 and exclude
e’e.h:e:*gg the lssues would not be closed in & broad sense un~
111 "éla,a.t happened.

Mr. Olarke If the couwt orders the reply evem though
he orders the reply aﬁmm, he has opened t»he door for
10 days for filing trial, but that deers'm;t mean much whsa

L
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the court can order 1t to the Jury anywaye It is just as
definite in your case because 1t says, after reply 1f one
is had, as provided by the rules.

Mr. Sunderlands That would make 1t 10 dayse

Mr. giaer The 10 days mey have explred and the saur%
postpones it under his dis@retion anyh@w.

Mp, Lemanne Do you nave anything to take care of a
third persont? ‘

Mr. Clarke He files in his papers* He has time.

‘Mre Lemanns The other féllaw may want time frqﬁ him%

Mr. Glark® Elther side can do it. I did have the
suggestion that each party must do 1t when he files his own
pleadings, and that 1g your systems |

Mp. Lemann® Yes.

Mr. Olarke There is something to be sald for 1te

Mr, Lemana¥ The defendant might put in a counter
elaim that makes you want triai by Jury on that if you had

not wished for it on your own behaiﬁi

Mr . Qlark. The lssues aye slosed, in Connectioute

That is the Connecticubt rules

Mr, Lemenn® I would prefer the others




Mr. Qlarke Yes, because I think it/is more definite.

Mr. Wickershame Does that mean in Connectlout that
when the last admissible pléading hag been served those
issues were drawn? Is there reply submitted?

 Mr, Glarke In Connecticut you gan plead until the

cows come home. | We do not shut off pleading.

Mr. Wickershame When the last pleading is served
the lgsue 1s drawg?

Mr. Qlarks You have 10 days after thats

Mr. Tolmane There was aaﬁﬁh§£4§ensiéé$aﬁi@n in favor
of closling the issue. You really know better whether you
want jury trial or not after you know what kind of a oase ha

Mre Qlarke Yes, but I think the first one meens the
same ﬁhiﬁs, nafekAﬁee for quibbling. The first really
means the lssues are closeds.

Mr, Lémanﬁ§ It is more definlte.

Mr. Wickershame Suppose the aéfsaé&a% putes in answer
and sets up an equitable cause of é@tiéh and the plainbtiff
in considering that says, I would rather have the whole casq
before & judge, ought 1t nob %o be Left o him at the time
the lssues are closed to dé@iaa% It will not go on the -

calendar until thene

Mr. Olarke In your case this is what would happen

under those rules. The defendant puts up his defense,

8
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elther an equltable defense or counter olaime That defensge
arises from the pleadings. Elther side within 10 days may
elaim 1t to the Jurye |

Mr. Wickershame ¥ese

Mr. @larke If it is an equitable defense there is no
right of trial by jury, but the other fellew may move to
| strikes 1

Mr., Wigskersm; Suppoge the plaintiff ;zet;gi'plaa&ing
from the defendant; suppose, t0o, there is an equitable caude
of action in defense; I think he might haye the whole ecase
tried by the courts ,

Mr. Qlarke Why does not your question apers%e auto~
matically here as well as elsewhere? I do not tmhk I have
got your point.

Mr. Wickershame My point is that until the lssues
are closed---1f 1% is complalnt snd snewer the 1ssues are
ologed, 1f it is complaint and answer or reply %k.an the
. lssues are closed--—why put plaintiff %o a eéaesiusim;}gg
what he shall demand until all the pleadl ]

ngs are in and 'he
gees what the issues ares |

Mr. Olarke That is true under either rulss Plaintiff

as well as defendant hag 10 ds

ye after the last pleading
submitted, by the rules .
Mr., Mitchells What 1s your rule about replles?

Mp. @Wiokershame Filing an answer or reply is provided
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in these rules, middle of Rule 78e

Mr. Glarke Rule Sle

Mr. Loftine Iz it not a fag% that after answer 1is
filed you can move to strike?

Mr. Clark: XYea.

Mr. Mitchelle Let me ask you thise Suppose you put
in as an answer that under your rule the plaintiff may re-
ply to it or may not want to?

Mr. Olarke I do not think that is under the rules
If there is an answeP he cannot raply’ualess there is a
counter olaim or unless the court orders the replys

Mr. Mitchelle éappese there is an answer Lo it and
reply is permissible as in the case of counter claim.
Suppose the plaintiff does not want to file? The defend-
ant may want jury trials He is r$qa$r§ﬁ o a@?@g his de-
mand in 10 days after the last pleading. ﬁé does not know
whether the reply will be flled or mote If he lets the
10 days go bynframfaagwgrlrhe is out ef'jary triai;

Mr. @larke I do not see how you can in&ergﬁég it gna1£
ways It says before expiration of 10 days after fiiigg of |
reply 1if rsply*;s had asg p#evi&é& in these ?ulese - a

Mr. Mitchells Then he refers %e”EiQJanswerﬂin every
case hecause he does not dare ﬁé wait to seé it replg_és to

be filede

Mr., Olarke. There is counber claim, and the rules’
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provide for reply to the counter claim, and he knows he
has 10 days to replye If there is no reply flled he gets
a default anywaYe That is the next stepe

Mr. Mitchelle He may get default on the counter
elaim but not the main actions That comes on and he has
lost jury trial beeause he did not geb 10 daye, because he
has waited feor reply 10 &ays'af§e?~tha%§Aana the plaintiff
did not see £it to put in reply.

Mr. Lemanne On the l1ssues made up by his answer he
must ask for Jury in 10 dayse

Mr. Mitohell® Ten days after the closing has qxéﬁf*é

but 1t does not make any difference whether he files or not

L J

Mrs Lemanne Qhatvwaa;ﬁ-heiba& unless you can say that
there 1s a counter clalim. Under ralesviiks these the
party also files his claim for Jury under the pleading, but
does not wait for 10 days, not in one case out of one hundred,
There is not any divergence of time between filing of answer
and claim for jury trial. The plaintiff wiil ordinarily
file that after deslaration of jury eclaim, and 1f he does
not the defendant should file it with hls answers The
period 1s s0 short that the parties always make 1t contemp-

oraneouse

Mr. Sunderland. If we get Tid of that we should noY

provide for not filing @em@ﬁhias.igﬁﬁﬁhg court to pass one.

We ceuld have the party who serves the complaint attach to
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it a notlce that he wants jury and have the answer served
and attached to 1t, and when those things a;;'é filed finally
in court they will have then those notices passed on to zay
that 1% 1s going on to the Jury calendar.

Mr., Clarke He can do that under thls rule or we can
provide 1t under that rule.

Mr. Sunderland. It will work either way but 1t will
work with that, certainly.

Mr. Lemanne I move that the first alternative be
adopted.

Mr. Dodges T second ite

Mr. Mitchell® All in favor say aye.

( GARR

Mr. Olark* You will note I have left in the paren-

"E’B)q

theses (Rule 79) a;beat the jury fee hecause I want you to
consider thats That 1s not a necessity. On the other
hand, the Jury fee is helpful to send more cases to the
gourts That is the experience in New York because that is
what they did in ﬁetmpaiitaﬁ New York, provided that when
they claimed jury they pald jury fees |
Mr. Mitohell* T thi

nk instead of saying, Jjury fee of
$10, we ought to say jury fee fixed by law. |
Mr. Qlarks The present jury fee is $20 in Federal
courts, but that is only assessed after the jury comes lne
My, Doble. Fix it and let them change 1t.




87 1667

Mry Mlitchell® It is part of their revenues That
does not preclude i’ram.asasssment the ge.sﬁﬁ for Juries.

Myr. Olarke ¥es, the cowrt has to pay for the jury.

Mre Mitchells Why reduce it from $20 to $107 I

assume the re'venue from .}'ury fee 18 substantial and we ought
not to be ocutting it. |

Mr. Qlarke I am perfectly willing. I think the jury
fee of $20 1s better than §10+ There is an argument that
ocould be made because both partles may go end claim 1t in
advance*  When one side does not trust the other side
clalming the Jury you might get $40 out of thems Bup that
1s the main reason why we eplit this, each man doing it in
advance of triale |

Mr. Mitohells You do not mean that both of them pay
Jury fee?

Mr, (larke No, they do net have to if he can rely on
the other fellow® Suppose that under this system one fellow
puts in his claim of Jury trial and then withdraws ite The
other fellow would lese hls right except to appéé; to the
diseretion of the court. In my first note I s;aié. 1t is
deemed undesirable to insert provislon for claim now pending
and withdraw his clalm for Jury trials |

Mre Olneys Oan he withdraw it after that? The
moment he files *ahé olaim for jury it goes on the jury

calendar in the class of jury cases 'arﬁ;a he would net be
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permitted to withdraw from that without the consent of the
other side or without motlon.

Mr, Mitchells I;I@# The other man would rely on his
request and %hér’e 1s no need of duplicating thats

Mr. élark; This 1s a question of detail that can be
decided either way but after all 1f you want to get cases
-wai?"gé, why not?

Mr. Mitchells That is a trap.

Mr. Dodges Exactlys

Mr. Glarke That is my point. You see my first note
theres I sald I was not putting in a provision for claim
after opponent had withdrawn his clalme

Mr. Dodge* Both parties could make the clalm if
each one wanbs 1%t and not rely on the other man clalming.

Mr. Lemann* Each one put up the money?

Mr. Dodges Noa

Mr. Lemann® If the first fellow eclalming 1t put wp
the money, the se éaaa fellow claiming it ;pxﬁz%a up the moneye

Mr, Clarke This is the Federal rule at the present
times I have not stated that rights %hera is no offielal
Jury fee in Federal courts, that 1s, no fee to the sevém——
ment, but in Jury cases the party recelving the verdict is
entitled to $20 and stated costs and attorney's feee I mig-

statad 1t.

Mr. Mitchelle Let us strike out that clauses




69

Mr. Olarke Walt a mlnute. One efficlent way we
have in New York of making Jjury waiv»ar work 1s to add 8
Jury fee. Mr. Gherry suggests that is true in Minneapolis,
toos  Why not?

Mr. Lemann* Put up $12 apleces

Mr. Olarke This

gives a modsést revenue to the govern-
mnﬁ | |

Mr, Mitchelle We could provide for a claim fee and
on that £iling then a filing fes. He will have a righte

Mr. Cherry. I hope note

Mr. Mitohell* What business do we have dealing with
jury fee? |

Mr. Glarke This is & 1itile different thing. We dg
this for a different purpose.

Mr, Mitchell® There 1s none in Federal courts.
Give them Jury trial under the Gonstitution without having
to bu

y Lt

Mr. Olneye I move that we leave out any provisions
for collecting the fee.

Mr. Lemanne I think there is great force in the
chairman's commente ’

Mr. Olarks De you not want to have the gavsrxizaant to
g-et% that reyenue?

Mr. Lemanne I want them to pay 1t and walve the

The practlece of net ad ng this 1e an advantageous
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practices I would do anything we eaulﬂ.

Mr. Mitchell. In a $3,000 law sult the $10 fee does
not make much differences

Mr.fézﬁe§§ Iﬁ.will,aﬁtragt & great deal of atten~
tion in the way of g:i%igisﬁshy'iaﬁyaxs who claim that
| Fgﬁgxgi courts are trylng to work against jJurles and all
the rest of it. |

Mpr. Mitchell® Do you not think that many of the
cases in Mianaao%a‘are a couple of hundred dellars, small
amounts?t

Mr. Cherry. It is largely the smaller cases.

Mr. Mitchell* It ls moved and seconded that we
strlk e out respecting paying jury fee. All in tawgr.ﬁay
ayes '

(GARRIED)s

Mr. Clark* Down to the next alternative about the
exceptlon of wai#er; if ygu-will read the second paragraph .
of my note, I tried to show why I put that ine .

Mr. Lemann® I§ is a 1ittls longe |

Mr. Qlark® T think it extends jury trial. I do not
like to dé thate  There are three F&ss;bili%isa: First,
you can leave out %eth practices and I suppose tgét is the
more ususl rules It is not 80 specified but you will have ‘

diffioulty such as you did in the New York ocages; or, secend

you can take either one of those second and third alternatly

;
i
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What I wanted to reach by this alternative was that in
cases where elther party denies that there 1s any eguitable
groﬁnd at all, T think at that time both parties, or if not
both parties the party that denles theAexistence of equitable
grounds; ought to be required to claim’his jury. In the
Jackson v. Strong case, what happened was that the defendant

denied that this was an equitable contract, and the court held

“he was right on that, but still there was damages, and 1t

was held in effect that he had not waived his jury. The
only practical thing was that he had not waived his jury.

Mr. Dodge. Do they have to claim a jury in New York

| when it is walved?

Mr. Mitchell. "In cases where the existence of grounds
of equitable cognizance is denied" -- I do not know what that
means.

Mr. Clark. In the New York case there was an action
that would have beén a partnership contract, but the defendant
denied that 1t was a partnership.

Mr. Dodge. Is it the law of New York that you must
claim a jury? Do you hot have to walve 1t affirmatively?

Mr. Clark. There were several pfovisions in New York
to walve it by written stipulatiop, énd so forth, but also

by golng to trial, but in this case they went to trial be-

fore a referee.

Mr, Dodge. I think the rule as framed, and under
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that bracket, would be construed as walver of Jury, no
matter what happened in the cages

Mr. Lemanne If I sue you and have & cause of action
at equity, I do not claim for a jury because I do not think
I am entitled to a Jury. You come in and I do not claim
it; 1t ié ineonsistent with claiming it. You say: this
is not a sult in equity; 1% is an action at law, and the
Judge so rules. |

Ought I not to have a chance then to say: 1f that
1s the case I would like to have a jury?

Mr. Glarke You are seeking 1t?

Mr. Lemanne I think as long as you permit 1t in
this second bracket, in that first bracket it 1s hard to
extende 1. Dodge %hi;&kﬁ in the case I have put I ought
not to have a jury trial; that I am willing to rest on it
being a suit in equity and that T was net going teo a jurys
That is alle

Mr. Qlark® I do not think you should eithere You
ought te know what your case ls about and you dos What
happened in ‘@}&15 'c}as}@; is a good showing of what happens. The
defendant in New York claimed there was no partnership, and
brought the rule in and went to trial, and the Judge ruled

that his theory was correct bub that he owed money, and when
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he got to that stage he went to ééﬁ: what he could do to get
out of the holee -

Mr. Wickershame He must have ralsed the objestion
on trials |

Mr. Olarks No, he did nots

Mr. Dodge. Take égeai.fie éex’f@r@z@ae of contract
where the ceui_% says he is not e;;;titledﬁygam but _is ong
tltled to .damﬁg@g‘ iha.te might result in such a é_s.ea-

Mr. Wiekéﬁsham-‘ The plalntiff clalms ‘3,.%». wag an
equitable sult; the defendant 55;{;& 1% ig not asa equitable
sult, :l.ta.v is an ordinary contract claim é.né. the court so
held, and the Judge went on and assessed the damagess I
suppose the defendantls eclalm was that the &men& it 'waa
held to ‘jae an arglinayy contract actlon the Judge had no
power to asseéa ﬂazﬁggs » but iz,e; must have &é@ea‘%eﬁv

M;* elafko There 1s not & word appearing anywhere
about any objection that I kmow ofe I would like %o read
the records I Wil not deny he could object in that kind
of a triale |

The vice of that decision is that the court does not
put it on that ground. 3:? the court had sald he raised

objection before he: went to trial with the referee hafé&ﬁsﬂ@
| ke was entltled to .iury trial, I would say that case was
all x‘iggh§, but he did not.
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""wamr of jury trial?

Mr, Wickersham* Did they discuss the question of

Mr. Olarke Ho, put it entirely on terms of law and
equitye N o |

Mr. Wickershame The »éﬁeeiss.em was righﬁ but the
reasening wrongse

M?. -Q};arko '.Ehe é.eeisian wag wreag, I %hinko "

Mrs ws,ekersm. 1 have no doubt he must have gakea
objection somewhere. |

Mr. Clarke thmk there is a mmé ia 1te If the
courts can be tms%eé I leave out both aitemtives. or
courde, feliewing tha% the unian of law and equity can not
be trusteds Mo quss’gien like ?aha'& could be ralged :Ln
Jonnectiout é.x;d many eetxrté in New Yorke

Mr. Lemanne I move ﬁhaﬁ the courts be trusted.

Mr. ‘i‘elmaa;‘ We have retained ’sha.% rule in ’&,ss}
cages. - | | ’ |

Mr. Olarke Major Tolman suggests that any right
which the »

party might have for trial by jury in a eivil
oase shall be deemed to be walved unless 8o olaimeds

Mr. Olarke Major Tolman presents thisi----strike out
the bracket that starts out: wherever in a oivil action a |

party presents an lssue of fact triable by Jury he must do

go-and-go, and unless he shall have done go-and-go, he shall

be deemed to walve any rigih& to trial by Jury.
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I think my language 1s at least as sﬁr@n&aeﬁ&aaer Tolman's. |

Mr. Dodges The question of amendment might oreate
Jury lesue the firat time, by the amendment of the-answer.

Mr. Olarke I do not think it should because hoth
parties know what the case 1z before. Why should they
have time to decide what the ‘aaswer means and the theory
they are going to tny the cases |

Mr. Mitohell® - Suppose in my answer I put in
counter claim? |

Mr. Glarke That is a different things

Mr. Mitohell® 3@,:15 provided here in that case that
you can gerve ite |

Mr. Qlarke I say because he has any time up until the
time the lart pleading is fileds

Mr. Mitchells You have not said so» You may within
10 days after £iling the answers

‘Mr. Olarke Or reply,

1f reply ise had, as provided in
these ruless I wonder if there 1s net some questien about |
my -Q?Bﬁssiezii-w-if a reply is hade  Perhaps I ought to
uge something different there than lade o
Mr, Dobies Phrase it in terms of time
had heen filed. Will that take care of %eneral Mitehell L1

’ %ﬂ;ii reply
case whers no reply is filed, or within 19 aaxs ez 'éha time
when reply 1s required to be fil&é..

Mr. Dodges Kigh’e mﬁa the glain&mf anend the pxaiw
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tiffts plea in such a way as 1o give defendant a right to
| clalnm J_ur;y?

Mre Qlarke That might happen when you have an entire
shif§ in the oase. I am & little afraid of thate

Mrs Dodge. He might amend the plea in equity as an
action at law, for the first time giving the defendant a
righte | | |

Mr, Clarke fie might amend different wayse. Under
our present procedure we gee amendments frem a claim for
aggault and batkery to a claim for speeif.ie performance, or
vice versae I do not believe anybody will say that there
will be any question but what you could get your Jury trial
when that change 1s mades

Mr. Mitchelle You say the court would rule that he
would be entitled to a jJury trisl and that the rule requiring
that you file an answer could not operatet

Mr. Glarke No, because there you have to have an
anawel's
Mr. Loftine Is it mot ‘kakm care of in the next
rule---Rule 80, where 1t reads: ﬁaélgss the court upon
motion or of its own initlative shall find that the 1ssues
ér some of them are not triable as of right to the Jury and
shall further ovder such issues ethezmise tried. In actions
not triable of right to t,he .jury or whea Jux‘y trial has been

waz.vsé, ‘the court may 1:1 its é;serstfiea and at any time arégr
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~and 1t ought not to be required of the plaintiff under
those clrcumstances that he go back and start a new sult,
yet I question wheiher‘the court would really have ﬁawer
to render Judgment witheat-trying that issue of fact before
g Jury 1f elther party ineisted on 1t.

Mr. Dodgee Not with us. If plaintiff goes into a
court of equity in good failth and it ultimately turns out
that equitable relief cannot be gx‘an_fbeé., the eeax'ﬁ nay enter
a judgment for damagess That 1s the rule in Massachusettp.

Mre Qlarke That is the rule usually.

Mr. Dobles Under that theoxry.

Mr. Glarks There aPe two situations. If & plaintifs
developed that he had no right to specific performance, he
oan get damages in equity or in his specific performance
actions On the other hand, if 1t develops that he knew the
defendant had sold to some one else when he was uaderﬁskias |
to claim for damages, in that case it might be well oclaimed
that there ls a jJury trial unless walveds In that somewhad|

limited case I sse no reason why they should suffers They
have not lost anything at alle They get a trial, Jury

. trial or not; they waiveds It did not really infringe on

jury trial, which gomes as an after-thought, and in cases |
of that kind I think it is éeai;'abm to have this definite-
ness of claime Those sltuations that I have indicated |

come up in New York; Scott and others. I recall my Jury




. do not like to extend jury trial very much.

é by making claim as herein provided.

the claim herein provided."

case situation, that is, the plaintiff knew, but they held
he waived 1t by golng to trilal.

Mr, Dobile. Why do you not include the second bracket
here, the fallure of grounds of equitable cognizance? I think
it would make some people feel casler.

Mr. Clark. That is right. I think that is a good

reason fcr doing it. The only hesitation I have is that I

Mr. Dobie. Cut out failure hmmmmmmh of grounds of equit
able cognlzance?

Mr. Dodge. Except the wordé == on failure of equitable
cognizance.

Mr. Wickersham. The first small bracket, and take out

all the second bracket down to and including "equitable cogniz
ance"?
Mr. Dobis. "0n failure of grounds of equitable cognizance

-- those words go out. Then a party could demand jury trial

Mr. Clarks How about inserting this: "Then the party
may demand jury trial on such issue" =----
Mr. Lemann (interposing). That would be all right.

Mr. Clarks. =--"on such lssue at that time by making

Then it reads: "That if an issue triable as of right

to the Jury first arises upon amendment of the pleadings,
then a party may demand a jury trilal at that time by making
claim as herein provided;?




- Mr. Lemanne You probably are going to have some one
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wailve an 1ssue as to this specific performance ocases

Mr. Clarke Yes.

Mr. Sunderlande I wondered what that term, "at that
time," meanss  Upon amendmente  Amendment upon order,
or when served or when signed?

Mrs Qherrye Ten dayse

Mr. Qlarke ©No, I do not want thate

Mr. Debles I do not know whether you include that
in the subsequent provision, that the judge may at any time
direats

My, Qlarko' I intended to change the provision.

Mr. Wickershame Demand Jury trlal at the time of
such amendment.

Mr. Dobies Ten days after service of the amendment.

Mre Sunderlande Refer to filing of amendment,
serving the amendment, or allowing of 1t, samethiﬁgvﬁetiniﬁe

Mr. Lemann*® Is the amendment made when the court
permits 1%, under these rules?

Mr. Olarke Referring to Judge Olmey's situation, if
this amendment is made at the trial, of course I e&a‘féiléy
it out furtkgrh~~party‘may demand Jury trial of such issue
by making élaighas herein provided within 10 days after
service of amendment or if amendment is made at %hs'trial

at the time of the making of the amendments

L ]
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Mr. Olneys If you say, at that tims;jggétéenrta will
put a practieal econstruction on 1t.
Mx*. Mitchelle I think the gﬁesi&iﬁﬁ of time 18 a de~
tall that the Recorder can work out and revise Rule 79.
Now, shall we pass %o Rule 807
Mr. Glarke oﬁr Rule 80 supplements thise
Mr. Olneye I have objectlonss The objections are

if of by

that an a@isu 1a ne'a triable bp right ot jury,~--or when

Jury trial 1= walved the court may at any tilme order that
the partioular isgﬁ.@ affected 'bé tried by Jury and determine
the sequence in,whigh that 1s trieds The verdict inKthat
case ought to be purely advisorye The discretlon of the
court to make it advisory should not be limited in equity
proceedings. |

Mr. Mitchells I make the point that there is no
provision for framing the lssuess The party ought %o have
the right to move the court for trial by jury, if it is a
sase of equitable aaggiaanag, and not leave it to the courtd

M gz,az*kc Iﬁ' ;s'm follow my scheme all the ﬁagf |
through it 1s takenm& ofe I am not ,‘s@e whether you
like the way I ﬁaké' @a‘:‘e of 1%, but I have taken aéz;'e of it
m what I think 1s mfa;:'a desirable precedures |

Mr. Mitchells Té be handled ae a special 1ssue.

Mr. Olarke I do not draw 1t that ways That provision

vt

1s between trials by the court and ‘ﬁri&ls by the Jjurye You
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~ will find g?ife}aahly the thing you have in mind under that

‘action that gives the parties, elther of them, a right te

,‘”..?’ws gain a great deal in this respeeh with the bar when we
‘I shift, and 1t can We done because 1% is done in varlous

 Btatess T think 1t 1s pretty much dons in Massachusstts.

.
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section on finding.
7 Mr. Mitchells I have not talked about finding but I
an telking aboub equitable action, where you have a rule of

meke a motion for framing the lssues, submitting to the jury,
in cases of gqﬂiﬁabia cognlzance.

Mr. Qlarke This is & rule that covers sending a case
to the jurys  The matter you have in mind 1s the effect
of the verdiect when rendereds

Mr. Mitohelle I am talking about request to get
aar@aia,isséas submitted to the 3ury,ln$t the effect of the
verdiote

Mr. Lemanns . It is your idea in specific performance

and there is an iésag of fact, that elbher slde ought to
have a right ﬁeiﬁgvg the courtl

e _la:::l;i I will explain a little more what I had
in mind. Wﬁgéii think 1s deslrvable, so far as we can, ls %
develop agikgisgiy technlcal rules for the purpese of oon~

duok upoh the part of the bar, but I have a feeling beyond

Y 65;1 union of law and equity, that 1f we do not shift

L .?f

¥ %gﬁ emphasis from law and eqnity to jury or non=-jury, that
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I know i1t 1s done in States where there 1s a cholce between
Jury and n@nrjﬁry cases and 1t is automatlcally one way or
the others I indloated at the beginning 1t automatically
goes on the calendar one way or ﬁhe other« Under this
system let us see what happens to an equity case. Either
party can move for a trial of all or part of the issues to
the Jurye The court need net grant it. There 1s no con-
stitutional rigﬁﬁ; I am quite clear there 1s no consti-
tutional right. The court sends it to the Jury. Here is
the place where Ihave‘grevideé‘far the court to send it to

the Jurye

The further question then comes as to what is the ef-
feet of the verdioct.

My own vlew is that unless you are assimilating the
results ln the iwe cases as much as you can you are not pro-
vlding nearly as much as you can do for union of law and
equitys.

What I indicate by that reference ls to do all we can
4o to assimilate the results in the twe,gaééSo I cover here
sending the case to the Jury in both situations, §h§$ is,
in Jury right gnﬁ Jury of privileges -

Me. Olneys  You are going 1o take a Jury ar}‘
priyilege, that 1s, Jury in the cage of equitable cognlzancs,
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That is,equitable recovery. What 1s the effect of sending
it to the Jury? Is the verdict the Jury renders merely
advigory or not?

Mr. Olarke In most States---probably true in most

cases, advisory. In some 8tates 1t 1s nots

Mr. Olney. Your mlé@ provides in effect that it is
not adviasory merelys |

Mr. Clarks It 1s today.

Mr. Olneys I object to it

Mr. Lemanne In either case it has the same effech
whether jury granted, privilege, whether the parties asked
for it, or the judge directed 1ite

Mre Olarke In any other situation they will have to
fight thelr way through the courts as to eéiu;f@y and law, and
you will preserve the old distinection, but it 18 not ﬁe@esﬁ
sary b@@atzaa 1t is not done evergwhe;%( You can decide
which way you want éa a matter of polieys If a gsga.ﬁa,tien

is worth while 1t can be dones

Mre Olneye One of the most notorious cases in Calis
fornia, tried when I was a young man, involving a very
large amount of money, was a sult brought to set aside a

deed on the ground that it had been :abi;aiaeé by frauds The |

sourt called in an advisory jury and the Jury returned a
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and equity.  That is the old prinoiples

Mr. Clarks That gives the judge actually all the
éﬁﬁtral@ha needse -
| Mr. Olneys MNr. Dodge brings up this ingtance of the
0ld equity practice that the court followeds When an issue
a8 to some particular question of faot arose the equliy
‘court would very promptly refer that matter for trial by
Jury where the jndge did not try it himselfe It was tried
independently of the court and then he took the verdioct
" that the jury rendered. We have trials of lssues of fact
in the court itself with the jury right there, and if in

an equity case the court does not agree with the verdiet of

the Jury, he ought to say so and the decision ought to be
in accord with his judgment and not the Judgment of the
Jurys

Mr. Clarke Pogsibly. It would be quite possible
to provide that the sourt should have no independent power
of senﬁing'%hﬁ case to the jury. There 1g 0 often that
power in Jury courts and also under equity practlice, subject
to the effect of the verdiete It seems to me that 1s a
little diffioult to provide, that the court should have ne
disaretienary poweras  That 1s eﬁe way of doing 1%« On
the other hand, if yeu keep éiae?etianary‘§6§é§fingﬁe

Judge as a matter of practice, we knew the Judge must have

under the iaW’gggaﬁ egg@;e& over the jury anyway, aireéﬁing
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Wa;eré.m% and what not, decides whether there is a jury
igsue, and so forth.
~ If, however, we carry it beyond jury trial and the
party appeals to the distinoctions ’ésfgﬁeen equlty and law,
we only get a limited union of law and equliy.

I% always seemed to me that one of the real difficul-
ties that in New York has led to so many cases not golng
ag far as they really could, was due to the fact that they
had kept that distinection, the 1dea of keeping it general-
ly. If you are making that distinction, make the distinew-
tion in the form of a trial, which thus preserves the con-
stitutlonal righty a real union of law and equitys
w-.  You have the lssue ralsed when you claim the case to
the jurye That ie where you make your division. Once

_ made 1t 1s finale As a practical matler there 1s not so
much difference anyways It brings the two systems to-
gether much moree

What I have tried to suggest later in these rules is
bringing the court, walving the equitable situation, close
togethers I think most of the time the differences are
differences of terminologys We talk about the érapgr

- ocourt reviewlng facts in one case and net in another. I
have not seen much of any real difference ln what ’e.,he,' courtd

aotually says. The eaama@tu&ug reviews the faect when
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they allow a concluslon of law and Qhea it does not want to
hear a Jury case it gsays 1t ls a questlon of fact, but I
do not think the actual result is very much. It is a
method which tends to keep law and equity aepa:éa‘%e and you
thresh out in the upper court those distinctlens and talk
about in this cagse the Judge cannot x’e‘sr:;%sﬁ”%;éauée even
though this lg a Jury-waived case, there is his constitu-
_tional right, and so forthe I think that we destroy a
great deal of the effect of the unione

Mr. Dodges You mean that you do not like this last
sentence here?

Mr. Glark* ©No, I like that all right.

Mr. Dodge. Is it only the question of the effect
of the verdioet? |

Mr. Olarke I think that even though the ehaimaﬁ
did not want it you better look at my rule on finding be-
gause that is what 1t really comes down toe¢

Mre Mitchells I do not see 1te I mn’i to know
how we&lé. that cover the cage of a mr&-—tri&b{;mby Jury
question.  Would he as a matter of right bring up reasons
for certaln issuese i
Me. Glarke Unless he submits 1t
Mr. Mitchell®  The only olaim he files in the

case ls that when any civil a.et_i@i; presents an issue of
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Budlong
Evening
Segsion
Nove. 18
E-1:

I.discuasion was going on as to the effect of a verdict on

EVENING SESSION.
VII. TRIALS.
RULE 79 -- CLAIM FOR JURY TRIAL -- WAIVER.
RULE 80 -~ TRIAL TO THE JURY AND TO THE COURT.
{(Continuation of discussion.)

Mr. Mitchell. When we adjourned, as I understanﬁ, some

issues in a case of equitable cognizance, the binding effect
on the court, etc. Mr. Clark calls my attention to the fact
that there 1s a later rule in which he‘thinks it is more
appropriate to deal with that. If you are willing, in order
to keep our order here, we will follow along with these rules,
and bring up that question when we reach the rule that he
thinks deals with it. So that brings us to Rule 80.

Mr. Donworth. May I make a suggestion about Rule 797

Mr. Mitchells Yes.

Mr. Donworth. I have a note here that either at the
beginning of this rule or at the beginning of the rule that we
have already suggestgd. one of the Reporters formulate, I think-
it would be well to put in the caution of the statute there in
its exact words, that the right of trial by jury shall remain
inviolate ==, just the exact language, showing that we have

obeyed the mandate imposed upon us.

Mre. Dobie. I thought we adopted that motion, Judges




Mre Dodges At the beginning of summary judgments,

Mre Donworth., All right.

In the fifth line from the bottom of Rule 79, it is
provided thatﬂthen_a party may demand a Jury trial,’i i do not
know whether, you would want to insert "of such issue"g

Mres Mitchells That 1s what we agreed on. I have a note

n”a_on it here,

Mr+ Donworthe. Then, at the end of the rule, you will
notice that the last words say this:

"In his claim for a jury triél, a party may specify the
issues which he wishes s0 tried; otherwise he shﬁll be deemed
to have claimed such trial for all i1ssues of facte”

I suggest adding this:

"In case only a part of the issues are so%pecified, any
other party may, witﬂin ten days thereafter, claim such trial
for any other or all of the 1ssuss of fact,"

| That 18, if my associate, my co-defendant or my opponent
demands a jury trial where he thinks he has the jury side of
it, whereas I would have been satisfied with no Jjury at all,
if he demands a jﬁry on part of the case I think Irshould have
the privilege then of demanding it on all.

Mr. Mitchells As I understand the Reporter's theory,
that is permitted already, because he proceeds on ths theory
that each man makes his'qwn dgmand, and if you are not satis=

fied with 1t you put in your own, or duplicate it.
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Mrs Donworth, Only within ten days.

Mre Mitchells  Yes, |

Mrs Donworths And if; on the tenth day, my opponent
demands a jury t?ial on a quarter of the case, it 1la too late
for me to make 1t

Mre Mitchelly Oh, yes; I see,

Mr. Clark, I think what Judge Donworth hés suggested
”can be adopted without infringing the symmetry of the pletures
It may not be necessary, but it gives a little more jury
right and less waiver. I have no great feeling either way
about 1ib.

Mre Mitchelly As the rule is drafted now, even 1f a man
makes a demand for a jury trial for all the issues within
ten days, his adversary, in order to be safe, has to make a
duplicate demand, because the first man can withdraw his, and
the second man has to stand on his own. We raised the point
in the beginning that if one man demanded i1t; the other man
would rely on the demand, and the first ought not to be
allowed to withdraw it. The‘Reporter advised us that it was
the purpose of this rule to make each fellow make his own
demands,; and rely only on them.

Mre. Clark. That was the purpose as drawns Again, I will
say on that if you think that 1s’going a little too far, it is
very simple, of course, to put in that you shall have ten

days after the other side has withdrawn its demand. I Just
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?%had the feeling that 1f you allowed each one hils own time,
it wéé up to him to look after 1%t; but there it is. That
does not make very much differences

Mres Sunderland, We might previ;ie that no one could with
draw a demand without consent of the other party.

Mr o Glark§ Yes; that could be done, %00,

Mr. Mitchells It seemed awkward to me to have two
fellows ﬁemanding:juries at the same time for all issues; if
one man did 1%, to have the other man coming in and making a
similar demend.

Mr. Sunderland. It seems redundant; does it not?®

Mr, Mitchell. | Yes.

Mre Clarkf That is a very simple change, and I do not
think it will add very much to Jury trials. I have no great
feeliné either way on that.

Mre« Loftine. I move that the suggestion of Mre
Sunderland be incorporated in that rules

Mr. Mitchells That will include taking care of Judge
Donworth's proposition in some form;

(The motion was seconded, and; the question being put,
the motion was unanimously agreed to.)

Mr. Mitchell,; Before we leave Rule 79, is there any-
thing else?

Mre Clarks I really think perhasps I ought to suggest

a matter you and I talked of, Mrs Chéirman, I apologized




would know what I meants The thing I refer to 1s not triable

to the Chairmen, and told him I had overlooked a matter that
ne said I had -- that is, that I had not covered specifically,
although I thought I had == the motion in the sowcalled equity
cases There are two ways of doing if very simply. The way
I ?refer is to make Rule 79, "Claim", apply to all cases, It
is only the court action which applies to this which 1s
triable by the jury of right. That is one way. The other way
is to insert in the last sentence of Rule 80 a provision that
the court may act on motlonj or, in other wor&s, in actions
not triable of right, etc,, the court may, in its diseretion,
or upon moﬁion of a party; either way will do it.

Mr. Mitchella The Reporter 1is dealing with the question
whether, in a case of equltable cognizance, the rﬁles a8 now
drafted make any provision for either party appiying to the
court for framing or 3ubmifting speclal issues to a jury; and
it appears that the rule does not cover i1ts It ought to. I
think we can leave it to the Reporter, with the understanding
that he can put it in at the proper plaée, and we can consider
the wording of it at our next meeting.

Mre Clarke. Another point right along that same line:
Judge Donworth, when IVWas talking with him a moment ago,
sald that that matter after'kctions"wgs not ﬁecessary, and of
course it 1s-not¢ That is now in Rule 80, the last sentences

That is_what I am talking ébout‘ I put that in so people




of right by the jury, or when jury trial has been waived.,

Now, you might do it in this way:

"In all actions, and at any time, the court may" -

Mre D onworth, I thought, to ma?e it very clear, that
that should read:

"In all actions, whether or not triable of right by
Jury, the court may" -=

I do not know whether the sentiment of the committee is
against jury trials, 1f they feel that there are too many of
them and that they should be eutldown, or whether the drafts-
men, the Reporters, favor that idea.

We often hear 1t said that the members of the legislaw
ture have to carry home something to their constituents. You
have already heard the letter of Judge Bowen read, I thinks
The other two district judges concur with him. They are very
set against this ldea that they can be forced to try without
a jury an action that 1s, by the Constitution and practice,

a law actions They are very détermined about that; and any
of you gentlemen who have ever sat upcgythe bench will
appreciate this -~ what a rellef it 1s to a Judge, after having
sat in an equity case or an admiralty case, where he passes
upon the law and the facts, to get into a jury case. He gets
on the bench, and the parties make their opening statements,
and he sits there, and he éan‘rest, (Laughters;) That is

really true. I do not refer to these dynamic cases where the
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i\lawyers are trying to run the court. Of course that 1s largely
the fault of the judge, if he lets them do that. He should
have everything orderly and quiet, etc., and he decides points
of law. That is the only thing he has to doj and in my
experience and my observation, the judges very much like that
They are very much opposed to your saying that if somebody
thinks that & judge has a good reputation and 1s a fair man,
both parties can say, "Here 1s a case involving an auto-
mobile accident; let us try it without a jury.”

Our judges do nqt*want to do that. I think there are
very few judges in the country who do want to do it; and I
think it should be very plain ﬁhat Just as it takes 1% men to
rob a man in the courts,so it takes the Judge plgs the
lawyers to walve a jury trial in a case that is, by the
Constitution, triable by jurye.

If I do not carry that home, I do not know what wili
happen to me, (Laughtersy)

Mr. Mitchell, You have it here in Rule 80¢ The question
is whether it 18 expressed to your satisfaction.

Mres Donworth. I should like to have it made very
plain. It will take less words than are there nows I should
like to have you say:

"In all actions, whether or not triable of right by
jury, the court may"‘é;

Mr. Mitchelle Then had you not better mention walver,




I tooé e

Mres Lemann. Would that be correct? If you said
"whether or not triable of bight by jury", the court might
hold that part of the lssues were ériable by jury.

Mrs Donworth. It says "all or a part".

Mr« Lemann, He would be bound to order them all tried
by jury, would he not, if trisble of right?

Mre Olney. Is there any objection to Judge Donworth's
1dea? If not, it 1s a matter for the Reporter in drafting
it. |

Mro Donworth. I should like to have thépanguage beyond
gquestion.

Mrs Mitchell, Is it not now?

Mrs Donworth, 1Nobt as it read before, I 4id not think
it was wvery clesar.

Mres Mitchell, You want to give the court discretion,
in a case triable of right, to order part of the issues to &
jury. That is Mr. Lemann's point.

- Mrs Donworthe I thought as it read before it intimated
that there were some actions not classified. It says "in
actions not triable of right to the jury or when Jury trial
has been waived", implying that there are some others. |

Mre Clarks I did not mean that, How do you like my
exprossion "in all actions and at any time"?

Mr. Donworth. All right.




Mre. Mitchells "The court may" -- what?

Mr. Clark, "The court may, in its discretion”,

Mrs Sunderland. That will not do, because if it is
triable of right he cannot take part ;f the issues only and
have them tried by jury.

My o Lemanng Let us leave it to the Reporter with the
~admonition to make it perfectly plain.

Mr. Donworth. The reference to a part of the issues may
be treated in a subordinate clauges

Mres Clark. All right. A while ago one of my students
went down to New York, and was much shocked because a Judge
was trying a jury case, and spent all his time working a cross-
word puzzles (Laughters)

Mrs Loftin. I should like to ask the Reporter about the
gquery at the bottom of the pages

Mre Clarke Oh, yes; I think that should be taken up:

"Querys. Should there be a provision that nonwjuﬁy issues
(which often may be decisive of the case) shall ordinarily
be tried first?"

The Conneotieuﬁ committee has recommended such a rule. I
do not know that it is really necessarys They recommend a
rule something like thls:

"The equlitable issues shall be tried first, unless the
court éhall otherwise order.”

It 18 not made absolute. It is a sort of a preference.
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Mre Dobie. That was the practice when they had the
ééuitable defense; was it not?

Mrs Clarke Yess:

Mre Sunderland. Is not that a matter of conduct of the
business of the court?

 Mre Doble. I think so, too. The judge says, "This

i defense may dlspose of the whole thing, and there will not be

anything to go to a jury". He will certainly take that up
first, |

Mre Clark. My rule says hévmay determine the sequence.

Mrs Dobies That would take care of it. I would rather
have that than an absolute rule.

Mre Clark, All right.

Mre Dobies There is one other question I wanted to ask
there. That 1s whether you deliberately left out the last
part of the rule aboﬁ% the finding of fact having the same
effect as the verdict of a jury.

Mre Clarks I have that in Rule 10l, and I expect there
will be some debate when we get to thate |

Mr. Dobles What I really had In mind -~ and all I am
going to say is Just this one sentence == is that, as you
gentlemen all know, there 1s a tremendous lot 6f law about
what 1s the effect of these apecial findings and exceptions
to findings, and what is reviewable on appeal in these jury-

waived cases. If we can do anything to get rid of that mess
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iI think we will have done a great service to the bar,

Mrs Clark. I think Mp. Hoftin has already approved of
Rule 10l

Mrs Loftins I have not sald thate (Laughters)

Mrs Dobies We will leave it until we get to 10l.

RULE 81. CASE TO BE PLACED ON TRIAL CALENDAR,
WHEN «~ CONTINUANCES «~= CALL OF DOCKET,

Mr. Mitchell. Now we will pass to Rule 81,

Mrs Clark. Rule 81 is the one we discussed a little
bit befores This, as drawn, aubomatically puts the action
on the trial calendar,

| Mprs Olney. I want to say again that I think that is a
futile proceeding, and it would be very much better to require‘
the parties to give notlice that they want a case tried.

Mre Mitchells This forces a cass on the trial calendar,
and shoves it under the judge's nose on all his calendars ten
days after ansawer, no matter when the case can be resched, or
whether the parties are ready, or talking about settlement,
or what note

Mrs Clarke What do you think about that, Judge Donworth?
You were not here when 1t was discussed a 1little in passing
before., This is modeled on the equity rule which is on the
left theres According to thils, the case automatically goes

on the trial calendar. The question was raised whether it
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should not stay in privio legis until somebody hauls it out.

* MreDonworth. The practice in our district has always
been this:  Of course, we have, in the Seattle district,
two terms -- I think In all the divisions of the State two
terms, beginning respectively the first Tuesday of May and the
first Tuesday of November. The clerk makes up a calendar a
certain number of days before the beginning of the term, and
he puts upon the calendar all cases then at issue; and elther
on the first day of the term or on an @arlyvday in the term
the clerk sends out postal card notice that on a certain day
Judge So and So will call his calendar for t he November term;
and 2ll the lawyers are supposed to be there who have cases on
the calendar. By consent a case may be stricken, simply
dropped from the calendar. Of course it stays in court. The
judge tries to assign every case on the calendar. He 1s not
always able to do that, esapecially if there are lengthy
eriminal cases, of course, consuming time; but that is the
way it 1is done. |

Mrs Mitchells In thaﬁhase the clerk serves notice of
trial on the lawyers. He sends them a postal eard and atates
that thelr case 1s on the calendar. Is not that the way it
1s done?

Mr+Donworths I am not sure about that. No; I do not
think the clerk sends notice that the case 1s on the

calendars You mean that it has been assigned for trial?
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well in a jurisdiction where there is not a vast number of

Mr. Mitchells Noj; that it is on the calendwr, He
sim@ly sends notice that it is on the calendsar.

Mrs D onworth, Nos you have to go up to the clerkls
office and look at the calendar. He malls a postal card

stating that on a certain day Judge So and So will assign

cases for trial for the term, and you have to go up and see
if your case is one

Mre Wickeraham, Of course a method which would work

cases would not work at all in New York or Chicage, for

example, where there is an enormous raft of cases,

Mre Mitchell. |How 1s 1t done in the Federal District
Court in New York Clty?

Mre. Wickersham. Nothing goes on the calendar until
notice of triai is given by one lawyer to the othef; There is
a rafﬁ of Bases that are at issue and ought to go on the |
calendar that never go on the calendar, I do not see why the
time of the judge should be taken up in disposing of those
cases when nelther party is ready to move them.

Mr. Mitchelle. Both in equity and in law, in the western
districts, the Unlted States courts have always had thls
general practlce of forcing cases automatically on the
calendar without any notice of desire from the lawyers. Then
when they get up to the calendar day, and they are confronted

with all these things, they get out cf patience and angry

~because they are not disposed of under thelr noses. Then they
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.ﬂ,%éké ru;gé that you have got to be there, or if the case is

@ﬁqtftried it is going to be stricken, and you cannot get it
backs, I think it is all dus to thelr annoyance as a result of
seeing cases on the calendar that the lawyers are not ready
to try.

Mre Wickersham, After all, this is a matter of routine

\&:x‘ of the Calendafg Ought not the district courts to have the

right to make rules with respect to their own calendars with-
out making a general rule applicable to all, where the condi-
tions are so different in different districts?

Mre Donworths I think that is excellent.

Mr. Sunderland. It seems to me If there is anything
that ought to be left to the local distrioct court rule, it is
the calendar.,

Mr. Clark: That can be done very easlly. Then do you
not think it is wise to put in here a statement that the
judges may, by lawful rules, provide, etec.?

Mre Sunderland. Yea,

Mr« Wickershams Yes; put it‘in that the local judges
may make their own rules for the calendar,

Mre Olneys I would provide that they shall make them.

Mr. Clark, Yes; I should think so, They ought to have
some rule on the subject¢5 1
Mre Olney« Yes.

Mre« Clarks I had some idea of going down and talking to
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Judge Knox, and then I thought this whole subject was too
delicate anyway, and I had better not; but down there they
have been trying to speed up things, you know. They have
some new rules, and I had the impression that cases did go on
the Calendar nowe

Mre Wickersham. There may have been some lats change.

| T will go and talk to Judge Knox when I go back if you like.

Mr« Clark, What do you think about that, Mr. Mitchell?

Mrs Mitchells I think it would be a good thing to do
to find out what they are doing down there.

Mr s Clafk. If you talk to him, Mrs Wickersham, will
you talk to him about his experlence about getting pleadings
filed in the court?

Mre Wickersham. Yes,

Mrs Tolman. Dean Clark, ought not this to go into Rule

3?2  You r emember that in Rule 3 you had the question of

local ruless It seema to me that if you got local rules
together in Rule 3, it would be better than putting them
here and there in the body of the rules. |

Mre Clark, I am not quite sures I suppose that is all
right, although, there being an equity rule here == do you
want to suggest anything about clearing the doekats? My last
sentence might have some bearing on thats |

Mrs Wickershams, I think that is a good things As a

general rule, in every court, make them clear the docket.




ly 16

T T o
Fi0

Mr. Lemann. He has a rule here to drop them all aftar

* one year; have you not?

Mrs Clarks Cases in which no action has been hadse

Mr. Lemann._ I suppose you mean where they should have
scted, and have nots Had you not better leave that to the
local judges ~- local rules?

Mrs Mitchells I think that is a good thing, too.

Mys Lemanns I think probably, because the ﬂonditiong

are so dissimilary In New York, for example, you could not

| drop where there 1s no action in one year without the party's

. faults

Mrs Mitchells He might be waiting for a jury.

Mrs Sunderland. That would not apply to a case that was
at issue.

Mres Clarke No; 1t does not apply to a case if it is
at issue awalting trial, and perhaps that ought to be
specified if the rule were made. That 1s not clear; but if
you will look back at the suggestiqn of the Judge, apparently
it is a new thing in Federal procedure to clean houses

Mrs Wickersham, Oh, yes; verye

Mre. Lemanne. That is because some of them do and some do
noty We have a similar practiée'in weatern districts. The
clerk sends a notlice to every lawyer to be on hand the first

week in November,; and the court room is crowded, and the

judge goes down the 1list and says, "How about it7"
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| judge never goes down to see what cases were filed and not on

 13 going through that to see whether there ought to be a

reply, or is going to be a reply, or anything of that kind,

| began to give me some political philosophy. He knew I was

ot

Mr. Wickersham. Of course in New York or Chicage the

the trial calendar, We have a trial calendar a mile long,.
That calendar ought to be called annually; but I do not believe
in calling up ever& cass that 1s at issue where there are

pleadings on file. Who knows whether it is at issue or not ?

There 1s a blll and answer, or a complaint and enswer. Nobody

Untll one party or the other moves the case, why should you
bother the court aboub it?

Mr. Mitchell, Why should the court worry over it?

Mra« Wickersham. Why should the cowrt bother with it at
all?

Mres Mitchell. It makes me think of the last interview I
ever had with Calvin Coolidge. I wentxto the lhite House to
say good-bye to him on March lj, 1929; and he was not very busy,

and he drew out a cigar and put his heels upon the table and

going into the next Cabinet; and one of the things he sald was,|
"The Attorney General of the Unlted States should never go out
to meet trouble. It will get to him fast enough; and if it does
not, maybe somebody willl intercept it before it does."

(Laughter,) I think these judges are just fighting that

principle when they insist that a case shall be put on the
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calendar and stuck under thelr noses automatically, and then
wrestling around to get it offs

Mrs Donworth. There is a rule in our distriet, aﬁd I
presume in others, for the cowrt to get rid of stale casess
I forget what it is; but there is a local rule whereby, after
8 qertain_éeriod, 1f nothing has been done in a case, then on
the call of the calendar the court may dismiss it.

Mre. Wickersham. That i1s when it 1s on the calendars.

Mr e Donworth. Yes.

Mre Wickersham, I do not>think that rule applies to a
case that has not besen put on the calendars

Mrs Donworths No.

Mr. Mitchells The only thing I think about in that
connection is that if the case goes stale in that sénse, you
will find a lot of statistics at the judicial conferencs in
which such cases are includeds All that Congress are interest
ed in 13 the disposition of business in the Federal courts;
the number of cases disposediof and that remain }ending; and
when you are dealing with pending cases in connection with
the volume of business to be done byfa Federal judge in a
cortain distriet, as to whether or not you need a new judge,
it is very important to know whether they are dead cases or
live oﬁes‘ 80 there 18 a reason for getting out of the
records stale cases that have been practically abandoned.

Mre. Lemanno We have a rule that 1f the plaintiff has
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véﬁégase dismidsed. We have used it now and then. You might

I

taken no action for five years, the defendant may have the

i

‘issues of like date have been tried, and a similar case has

VD

ordinarily say, "Why does not the defendant try his case if the
plaintiff does not want to try 1t2" . The defendant will say,
"Phere 1s no reason for me to agitate 1t. It is getting older
all the time"3; but at the end of five years he can get rid of
that thing héﬂging over him.

Mrs Wickersham. We have a rule in New York that after

not been put on the calendar, it may be dismissed for want of
prosscution.,

Mrs Mitchells That is analogous to the statute of
limitations,

Mre« Wickersham. Yos.

Mrs Clarks You see what Judge Raymond said, firsts
Jﬁdgs Miller, distriet judge of North Dakota, recommends
law rule 28 of his court, as follows:

"This rule is a copy of rule 28 of the Southern and
Eastern Districts of New York."

And then he goes on to state his reasoms.

"284 DISMISSAL OF CASES FOR WANT OF PROSECUTION.
Cases which have been pending in this court for more than
one year without any proceedings having been taken therein
during such year may be dismissed as of course, for want of

prosecution, by the court on its own motion, at a general
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call of the calendar. Such cases may also be dismissed for

want of prosecution at any time on motion by any party upon

notice to the other parties.”

Mr. Lemann. OCould we not provide that the several distri
courts shall, by theilr rules, provide for the fixing of cases
and for the dismissal of cases which are not prosecuted?

Mrs Mitchell, Can we not do it in that way? I think

41t would be preferable, instead of saying they may make rules,

to put in a provision that "nothing herein contained shall be
construed to prevent district Jjudges from maeking their own
local rules with respect to the manner of placing cases on
the calendar and dealing with them andrdismiasing cases for
want of prosecution", etc., That will dump the whole thing
on each judge asccording to his own requirements.

Mr. Lemann. .Had we not better make it affirmative?
Instead of saying nothing hereln contained shall be construed
to prevent them from doing it, had we not bether sa& they
shall make such rules?

Mre Mitchells, You will find that each judge will have
his own notion gbout how he wants to dispose of his own
business, aﬂd wlll be pleased at not being interfered with
in all those destails. |

Mre Donworth. We might make the rule that the distriet
courts shall have the right teiméke~their 1écal rules in all

matters not affected by these rules, such as =« and

ct
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événumerating the "such as” without limiting the generality.

Mr. Mitchell, Do you not think that would cover 1t7

Mre Clarke Yes; that is all right, I have a suggese
tion of that kind in the foot note heres

Mrs Wickersham, yoﬁ might be interested in this: I have
been looking back, and I have this:

In a memorandum prepared by Mr. Goggins, ﬁhc 1s a New
York lawyer, he states that the recent Federal calendar
practice in the southern district of New York has eliminated
the necessity of the filing of a note of issue or a notice of
trial, as required in State court practice; that within 20
days after the filing of the last pleading a case 1s regarded
at issues The law court sends a notlce to the calendar
commisgsioner, who, In bturn, assigns a trial number to the
case, which is published in the Law Journale

Mrs Wickershams That is a new rules I am not familiar
with 1%, Probably my managing clerk would be far better than
I on these questions. I know he would.s

Mre Mitchells  If Rule 81 is to be dumped on the trial -
judge, we can go %o Rule 82. |

Mre Donworth. ?hen the whole of Rule 81 1s referred te
the trial judges?

Mre Mitchells Everything in it is going to be left te
adjustment by lecal rules

Mre D onworthe All rights




~and, when the defendant has filed a counter claim prior to the

RULE 82, VOLUNTARY DISMISSAL.
Mrs Clarks Rule 82, as you will notice, is the dismissal
of an action. A&As you seef in a foot note, we tried to work
out a reasonable compromise between %arioua views, from free
dismissal to no dismissal except by legal cause. This provide
for dismissal by stipulation ~= that is, by agreement -- at
sny time, and the plaintiff may dismiss of his own motion at
any time before the introduction of proof at the trisl of the
cases
"Provided, howsver, that ih the latter event the court

may assess agalnat him any costs incurred by the defendant,

date of such dismissal, may decline to permit such dismissal
or may order the counter claim continued for trial and
adjudication. An action may be dismlssed at any other time
by the court upon motion and sueh»terms and conditions as it
may deem just and proper.”

If you want to look backshere to the local committees!

suggestions, you will see a good many suggestions for a rule,

and some difference of view as to just what it should be.

Mr. Donworths This 18 not free from difficulty in the
matter of arriving at a just result, The Code provision in
our State, which applies in the district court in law
actions, is that at any time before ths submissicn of the case

to the jury, in a jury case, the plaintiff may take a
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ivoluntary nonsuits,

rﬁre Dobie, That is the Virginia statute, and they held
they had to follow that under the conformity act before the
Jury retires. |

Mrs Donworth. In a case tried by thse judge, the rule is
not so specific; hubt we try to make it substantially the same
a8 in a jury case. That is, before you wind up, you can dise
missg.

Sometimes a voluntary nonsuit is very important. You
find you are surprised; a witness your el ied upon 1is dead, or
something of the kind. Ybu do not feel 1like taking a cone
tinuances You have to study your case again; and it does seen
as 1f a voluntary nonsuft, you being lisble for the costs,
1s the only remedy; and yet too many voluntary nonsuits, of
course, subject# the defendant to annoyance and difficulty.

| I do not know just where to draw the lines I am in
favor of having the right of voluntary nonsuit, or what
amounts to that, subsist for a longer time, it seems te me,
than the beginning of the introduction of evidences i am not
quite clear on the subject.

Mre Dobies You mean as a matbter of right? of §ourse he
makes provision here that the judge may, on motion =w

Mrs Donworth. Yesj as a matter of right.

Mre Sunderland. I wonder what that word "costs" would

mean. If 1t 1s Just taxable costs, it does not amount to
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i mach. If it 1is expenses incurred in preparing for the trial,

it is a very different thing.

Mre« Donworth. It only means ta;able costs in practice,

Mre Sunderlands That is no coﬁpensation for the
defendant, the other pafty, who has gone to all the trouble
of getting his witnesses there and preparing to try the
case, and then finding it blow up on him because the other
party, for some reason or no reason, decides he will quit for
the time being.

Mr, Wickersham, As the practice at present stands,
can he‘not suffer a voluntary nonsuit at any time before the
case 1s submlitted to the jury or court for a decision?

Mrs Mitchell. The general rule is that he may dismiss
the suit voluntarily before the trial comménces, or during
the trial with leave of the courte Is not that the géneral
practice?

Mr. Olney. He may dismiss at any time under our
practice.

Mr s Donworth. Until the Jury is ready to retire,

Mre Sunderlands The State practice differs quite widely
on that point; but, generally speaking, I think 1t lasts up
untii the introduction of proof, as an average, It aeéms to
me that is unfair unless there 18 compensation; because the
plaintiff can do that capriciously and put the other party to

enormous expenae;uand'itraeems to me that at that time he
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%ught tqgmake some showing.
| Mrs Olneys Dean Sunderland, in ninety-nine cases out of
a hundred when a suit is dismissed in that way 1t 1s never
brought againol
My s Sunderlands  we11, of course 1%t may be brought again.
Mrs Doble. I do nét think that is true with us 1in

Virginia.

Mre Olney. It is true out our way.

Mros Dobies I am rather inclined to think that some of
the older lawyers there who are used to this right of taking
a nonsuit at any time before the Jury retires might not llke
this rule. I think there is great'force in what a lot of
you gentlemen say. It rather Hurts me to think of the plain-
tiff in any case Just rocking .along, and one minute before
the jury retires, when all the evidence is in and all the
trouble has been ﬁakén, just saying, "Your Honor, I take a
nonsult.”

Mre. Lemann., We have the right to do i%t, but it is
extremely rarely that it 1s done. Have you the right to do
1t, Mr. Dodge? ‘

Mres Dodges  Substantially, I think, as 1t says here,
before the introduction of proof. Is there a right on the
paft of ﬁhe plainbiff to discontinue after motion for summary

judgment has been filed?

Mra Sundarlandg' I do nqt think ﬁhere is any provision
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of that kind there.

Mre. Wickersham, If that were thereri should think
it would be welcome, because, after all, the summary judgment
leaves the matter free to be litigateé.over againg and if the
plaintiff voluntarily withdraws, that i1s as much as the
defendant could get on motion for a summary judgments

MpeDoble, Noj he might get a judgment on the merits.

Mrs Sunderland, He might get a judgmemt which would
be a bar to another suit; but I think the e i3 nothing on a
summary Judgment to prevent a voluntary dismissal.

Mrs Wickersham. I do not knows I doubt that,

Mrs Mitchells Let me read the Minnesota rule about thate.
It glves you a pretty good pileture of the practice in six ef
elght States of the Northwests

"DISMISSAL OF ACTION.

"An action may be dismissed, without a final defaminau_
tion of its merits, in the following césesi

"l. By the plaintiff at any time before the trial
beginsg, if a prpvisienal femedy has not been allowed, or a
counter olaim made or other affirmative relief demanded in
tha answer : Provided, that an action on the same cause of
action against any defendant shall not be dismissed more than
once without the written consent of the defendant or an order
of the court on notice and cause shown}

"2s By either party, with the written consent of the
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'ﬂgtherigor by the couwrt upon the application of elther party

| final submission of the case, the plaintiff abandons 1it, or

| rignt to recover;

A

after notice to the other and sufficient cause shown, at any
time before trial;

"2, By the court where, upon the trial and before the
fails to substantiate or establish his causs of action or

"1y By the court when the plaintiff fails to appear on
the trial, and the defendant appears and asks for the dis-
missals |

55, By the court on the application of some of the
defendants, when there are others whom the plaintiff fails
to prosecute with diligence. All other modes of dismlssing
an action are abolisheds The dismissal mentioned in the
first two subdivlisions is made by an entry ih the clerk's
register and notice to the adverse partys In all cases
other thaﬁ those mentioned in this rule, the juigment shall
be rendered on the merits."

You see, the plaintiff is given the right to do it
before trial commences, once. He cannot repeat without con« '
sent of the court. During the trial he has to get the
court's consent. If the couwrt thinks justice requires that
he go through to thé'engziake his medicine, he éannot get oube

Mre« Wickersham. I think that 1s a pretty good rule;

but, after all, in & summary judgment all the court decides is
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éefandant puts up a perfectly good defense, like the statute

that the plaintiff has not presented a good cause of action
or %hé defendant has not presented a good defense, and there
is no trial of any issues, and there 1s nothing on which a
plea of former adjudication could run against an allegation
on a similar state of facts that did set up a good cause of
actions

Mrs Sunderland, But on a surmary judgment, if a

of limitations, and there is nothing to meet it at all, then,
before judgmant<is rendered, the plaintiff says he dismissess

Mrs Mitchells You ought not to be allowed to dismiss

after you

during the trial without the consent of the court,/once get
goings The cour% can let you do i%, ané normally he will; but
1f he thinks you are playing with the other fellew, and your
whole case is such that you ought to go through to a finish
and not harass the defendant any more, he can refuse a volun-
tary dismiassal; and it works very welly It gives protection
to the defendant against harassment, and allows the plaintiff
to dismiss if he has a good reason for its He may get caught
without a witness, or by some surprise, or something, and want
to dismiss, and justly ought to be allowed to)after the trial
commences

Mrs Cherrys 1In a case tried in our Federal court under
that statute Just a little bit ago, the plaintiff dismissed the

second time, and the C. C. A. Just held he could not do its
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the case came on. Then he argued that under the other subm=

| sented his evidence, and then he directed a verdict for the

defendant. The C. CeAs said he need not have done all that;

-~

The way he tried to do it was just simply not to appear when
division, all the cowt could do was to enter a dismissal
without prejudice, and had Judge Nordby badly worried. He
finally decided the man was entitled to a trial. He got

worried about it He impaneled a jury, the defendant prew

that he could have dismissed.

Mre Mitchellm Failure to sappear was equivalent to a
voluntary dismissal before trial.

Mre Cherrys This was the second time., They sald he could
not do that, and they gave Judgment on the merits for the
def endant ¢

Mre Lemann. But it should be plain that fallure to appea

3

would not force the court to dismiss the suilt, if we are going
to adopt this other view.

Mr. Cherrys I am not suggesting the langusge there,
because the language did lead to that confusion.

Mr. Donworths Of course the court can always grant a
man a conbinuance 1# case of hardships That is the proper
remedy for a reaiwﬁérdship;

This Minnesota rule seems to me pretty good. It does
abridge the plaintiff's right as existing, I think, at cormon

lawe That is recognized by the rule itself. It says at the




30

e s

‘bottoms

included in the costas Is thers any necessity of worrying
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"aALl éther modes of dismissing an action are abolished."

Mfe Sunderlande At common law you could dismiss after
the jury went out. If you got word th@t theywere staying
out too long, you 6ould dismiss§ |

Mres Cherrys In England, of course, when they had that

rule at common law, all the expenses of the adverse party werse

about ordinary costs if the right of the plaintiff to dis-

miss as of right ends with the beginning of the trial? There
18 some haréship on the defendant, it 1s true; bubt at auch an
early stage as that,; I wonders You are mak ing the suggestion.

Mr+ Sunderland. Yes, because at the beginning of the
trial the witnesses are all there;'the expense has all been
incurred; the work has all been done.,

Mrs Cherry. Granted,

Mra Mitchells You do not need to say anything in the
rule about costs in case of voluntary dismissals, On Jjudment |
of dilsmissal, they Just tax the costs as a matter of course.

Mre Olney. That 1s one thing I want to bring up here,
As this rule reads, it doeé not make it clear that the costs
go as a matter of course on‘dismlsaalg They could go as a
metter of course,

Mre Mitchell, Yess

Mre Loftin. I move that there be incorporated in this
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“rule a provision that nonsul t may be taken at any time before

" submission to the jury, in the discretion of the court,

Mr. Mitchelly You mean during the trial?

Mrs Lof'tin. During the trisl, at any'time before
submission to the jury, in the discretion of the courts

Mres Wickersham. You do not mean to limit his riéht to
dismiss before the trial begins? |

mr;FLaftin. No; he already has thats

Mre Clark, I do not 2ece how that is different than
this, if you add "in the discretion of the court". I have it
that the court may do.it at any time,; in the last sentence.

Mre Dobles He could do it while the jury is delibarating.

Mres Clarke Yess

Mr. Lemanne The idea 1s that he shall have a right to
dismiss without permission of the court at any time before the
trial begina, and after that at any time with the permission of
the court. |

Mre Mitéhells Your rule does not prevent him from dise
missing twice without trials I think the Miﬁneaota provision
is a good one, that he cannot try that mére than onces

Mre Dodges The last sentence of the rule means, does

it not, that the plaintiff may discontinue at any time by

leave of the court? It looks like an extraordinary power
you have conferred on the court,

Mre Loftine It may mean that, but it does not say
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. ‘dismissal on the order of the court.

Mre. Mitchells You could say in this rule, "except as
otherwise provided in the summary judgment rule.”

Mrs Sunderland., That really ought to be taken care of
here, I should think,

Mrs Clarks Yes; I should think so, because the summary
Judgment rule does ﬁot provide anything on the subjects

Mre Mitchells That is rights

Mre Glark;v We could add here a phrase to cover summary
jud gments 4

Mr« Sunderland. Yess

Mrs Wickersham., In what way would you take the summary
judgment ?

Mrs Sunderlands Where it is up for hearing.

Mpes Wickersham. Limit the right to dlsmiss to the
time before the metion is submitted to the court for decision?

Mre Sunderlands Yes, and thereafter only on order of
the court,

Mr ¢ Wlcker shame | And thereafter only by 1eave'of the
court, yes; but at any time before submission?

Mrs Sunderlands At any time before submission.

Mr. Lemann, Would you let him do it as of course at any

tinme before'submission, or at any time before you filed the
motion?

Mp« Mitchells Before the motion was brought on for
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-hearing.

Mre Lemann, That seems to me like letting him dismiss
after trial.
] no witnesses
Mres Clark. There are mmmﬁmnnAthere.

Mr+ Olneye« Before we leave this particular rule, I

would suggest that a distinetion might well be made between

| what amounts to a dismissal, or what 18 to take effect as a

dismissal -= a distinetion between those cases where the
plaintiff 1s entitled to 1t as of course, as of right, and
those cases where an order of the court is required. It is
merely to save labor of the clerk of the court; so that, for
example, if before the trial the plaintiff files a dismissal
of the suit, that ought to be sufficient without anything
further, without any order or anything of that sort; but
where an order is required, then the dismissal takes effect
only when the crde? 1s entered,

My Donworth. Just what do you mean by that, Judge
Olney =-- "when it is entered"?

Mre Olney. It.is something that comes over from our ﬁ
code, and has worked pretty well there. The mere filing of:
the notice of dismissal in and of 1tself constitubes the
dismissal. The action 13 at an end right then and there,
without anything furthar, without any entry or anything elses
It 1s through.

Mr. Dodges I8 not that the effect of the rule as it
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‘\that there is no order required on the notice of dismissal.

stands ?

Mre Mitchells It says hers, "the plaintiff may dismiss",

That indlcates that an order has been requireds

My« Donworthe, "0r of his own motion at any time before
the introduction of proof"; That would mean that when he does
that, that 1s the end of it; would it not?

Mre« Mitchell, Yess It ought to be made clear, though,

Mrs Olneys I will take that up with the draftsman when

I get backe

4

Mr. Mitchell, May I suggest that the words "the plaintif
may dismiss" ought to be qualified by "without prejudice”, or
"without determination ef'the merits”, because the word
"dismiss" 1s sometimes used to mean a dismissal on the merits.,

Mre Lemanns Yes,

Mre Mitchells That ought to be provided forg

Now, if I may go back a minute, I think the committee
has solved, without knowing 1%, my controversy about the
necessity of filing ﬁapars. The moment you leave to the
local judges; according to their own practice, the method of
getting cases on the calendar, and all that; you automatically
leave to them, or should leave to them, ﬁhe matter of requiring
when papers shall be filed. Some of them will want the papers
filed snd have the cases éutomatically‘put_bn the calendar;

and you could not work the New York system, for instance,
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%without having them filed.

T vary in different districts.

So, if Mys Wickersham will take the chailr for a moment,
I ﬁcve that the matter of requirement as to the filing of
papers go along with Bule 81 as a matter that is left to the
local machinery, and that all our rules therefore will deal

with service, and not be based on filing, because that may

Mre Clark, May I make a plea a 1little bit further than
that == that the matter of serving pleadings or otherwise be
subject to local rule?

Mr« Donworth. The method of serving them?

Mrs Clark, Yes, instead of what I suggested originally.

Just as Mr. Loftin is afraid to go back to Florida, I am a
little afrald to go back to Connecticut with a rule that you
gentlemen ali think is simpler, but all the lawyers with whom
I have been brought up will think is horrible.

Mre Mitchells That is a different matter, You can make
& separate motlon on thate This matter of filing I think
we have forced ourselves to leave to the trial judk ess

Mre Donworths I second that motion.

Mne Wickersham. T will make the motion for the Chairmar
so that he can put 1te

‘Mr. Olneys I think it 1s a peculiarly satisfactory

solutian, because it shocks a great many of us, and it is

ks

going to shock the bar in a good mgnyxstaﬁes -~ at any rate,




37

Cout west -- that any action shall be pending without a paper

" on file in court.

.| the other distriects, where they have the other practice and

‘subject matter going to intervene if he does not know anything

S ibTE
b ,g.;,g;%

Mrs Mitchells You will find most of the Federal
judg s require them to file them,
Mre Olney. This permits them, in the districts that are

accustomed to that practice, to go ahead on that basis; and in

are accustomed to 1%, or think it advisable, they can adopt it
Mr. Mitchells Are you ready for the quéstion?
Mre Dedgeﬁ'?éi;Iﬁ requires é careful cénsidenation of
our rulss, however, many of which I think obviousiy contemplate

a case in court, How 18 a party who is interested in ths

about the case? I think there are time limits in various
cases and perhaps others involving the acts of third parties
which contemplate theilr knowing what 1s golng on., |

Mrs Olney. How do they know it now? They have to find
it out in some way. |

Mrs Ebdgé§ Yes, but if the papers are on file they have
no diffieﬁltya

My Olneﬁrg No; they can look it ups

Mre.Iobles I understand the motion now is just as to the
filing of‘ﬁha paperss

Mr«. Mitchell, Asg to the time ﬁhen papers have to be

filed -~ whether 20 days after answer, or three weeks before




the term, or what not.

MreSunderlande Will it be at sll embarrassing for
lawyers who have cases in other distriets, noﬁ knowing what
the local rules are, to be sure that %hey éet their papers
filed, if necessary, in the right time?

Mps Donworth. They ought to employ local lawyers.,

Mra Ddbie; The elerk would know.

Mre Lemann, Yes3 that is a very salﬁtaﬁy rule.

Mre Mitchell, They would not be familiar with the
practice in other districts exeeét as a matter of courtesy.
It 18 an almost universal eustém, is it not, to héve local
lawyers?

Mre Lemann. The only question I have ia as to how
fundamentalia thing this i1s, We have diversity and a system
of uniform rulese. The other, the trial calendar and the
matter of disposing of cases on the trial calendar, notice
of trial, etcs., seem to me to be matters of detail that ought
to be left to the judge in runﬁing his court. This seems to
me to be different in character, I do not know that I would
urge any very strong objection to 1%, It has the}great merit
of letting the 1awyers eVerywherevdo what they are accustomed
tos 0f course i1f we went on that theory we would not do a
great daai of what we are doig here, beéguse there are some
of them that are going to make lawyers everywhere do things

that they have not been accustomed to doing; and%having




39

o rule about calendars, etcs Unless the papers are flled they

|

?éstapped on toes as much as we have, the question is whether

3

éwe ought to maké 8 reluctance to step on toes here lead us

of trisle

§ .f?j ﬁ;ﬁ 3?

to commit a matter of importance like this to local rules,
That is the only doubt I have on the ﬁfopasitipn.
Mre. Mitchells Our alternative is to require filing,

because if we do not the judge in New York cammot apply this
have not a way of putting them on the calendar withoubt notice

Mr. Lemanns If we require ﬁhem to be filed ==

Mre Mitchells That will fit any cases

Mrs Lemanne The only alternative, as you say, would be
to adhere to the rule we had previously tentatively adopted,
and require them all to be filed in a certain length of time,
It 1s going to oreate great confusion through the Federal
Judges as to whether or not your papers are on file. In
Minnesota they do not file them until they are ready to act on
the casses

Mrs Mitchelle In the Federal court?

Mr. Lemann, Yes,

Mrs Mitchells I will not say that.

Mrs Lemann. Unless it 1s Minnesota, the only other
place I‘haﬁe heard that suggested is Eeﬁ York, where, according
to t he Reporter's inferﬁation, the Federal judges are trying

very hard to make them filé thems They want to make them

3]
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file then.

Mrs Mitchelle I think ig Minnesota, in a{gw case, you
have to go to a court and get a summons Ilssueds %hat means
£iling right thereg

Mrs Lemann. So that would be introducing into the
Federal courts a not great disparity of practice which would

tend against conformity rather than conformity on & rather

fundamental matter. I do not think it is convincing to say

we are permitting this divergence of calendar.

Mrs Mitchell, I will withdraw the motion, and let it
stand as 1t is, that you have to file your answer in twenty
days, When do we have to fille a complaint?

Mres Clark. A complaint has to be filed in twenty days.

Mres Mitchelles I will forget it.

Mpe Olney. It does not seem to me a very fundaﬁsntal
matter, When you get down to 1t, it is not a paftieularly

fund amental matter whether it is done as the New York practic

@

has_developéd, or whether it 1is required to be filed at the
time, as with uss It is not particularly fundamental. The
fundamental thing, as it seemed to me, was that you had to
serve a copy of the complaint on the defendant, so he would
know what you were trying to do.

Mre Lomann. I think we are all agreed on that,

Myo Dodges How about eléas sults, where there is a

great question as to whether a sufficient number of defendants
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%  always has the right to make an order that the papers be filed
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have been included, and there are countlesg numbers that might
come in?

Mrs Donworth. I think these objeotionﬁ are more apparent
than real, for the reason that under the practice of not re=
quiring the papers to be filed either party may file, whenever

he wants to, his side of the case; and, secondly, the judge

Consequently, this rule that you would make would be like =
general order that would govérn the matter, just as special
orders might on his own motion. ‘

Mrs Wickersham, At the presént time you s tart your sult
by filing a bill in equity and getting out a subpoena. At
common law, under the conformity act, you proceed exactly as
you do in a State court. You get your summons, and you serve
your summons and complalint, and the defendant answers, and -
there 8 stands unless the plaintiff wants to move the cause
ahead, and serves notice of trial, and there is no opposition
Here we are blending the two»éyatems, and the question is
whether the equlty system 18 better to adopt for all cases,
law and equity, than the local practice at common lawe Before
forming a définite opinion myself I would really rather talk
to Judge Knox and talk to the managing clerk of my office,
who 1s deéling In those things all the time; and get their
viewss I confess it is not a subject with.ﬁhich I have

been brought in close contact for a long times
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Mre.Lemann, I may be affected by the grsstvnovelty of
the wnole scheme to me. If I were more used‘to 1t I would not
be bothered so much.,  Would it be well to pass it until we
can think 1t over and perhaps talkAit over with some of the
Judgzea?

Mre Olneys Mrs Dodge has brought up the matter of class

decided bearing in some casess In that connection I wanted %o
suggeat to the Reporter, when he comes to redraft that section
in regard to class suilts, the advisability of saying in the
rule that in class sulits =~ and I am spesking now of genuiné
class sulbts, where the parties on one side represent a large
number of peoplé who are not actually parties to 1t «= it
shall be the duty of the court in those cases to see o it
that such number of defendants are represented énd the pros
ceedings are so conducted that the final result or the final
presentation of the case shall be entirely adequate to
protect the rights of those outside. I say that because I
do not think in many cases the judge really appreclates that
those sults go on the theory of representation, and that it
is allwimportant that that representation be adequate.

T am just making that as a suggestion. I think you
catch the ldea; do you not?

Mrs Clarks Yes; I get ibe

Mre Donworth. My investigation of the authorities -=
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" think 1t 1s advisable for the direction of the judges them=
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whichli madé very carefully, as I sald, about a year ago -=
discibsﬁfﬁﬁat they stated that to make an adequate judgment
the court must find as a fact what Judge Olney stated; dbut
if there is the slightest doubt about- it I thoroughly agree
with the ideas |

Mre. Olney. I suggested that it be in there, not because

it 1s not the law now or anything of that sort, but because I

selves, The burden 1# really throwh on the judge independent-
1y of the parties that are before him,

Mre. Mitchells Did we not adopt the principle that in
addition to that rule we should say something about fair
representation?

Mre Donworth. We left it all to be redrafted, but I
think that was in 1t. |

Mrs Mitchells I thouht it waSo‘

M;. Dobie. We agreed not to make any provision as to
the binding effect of the judgment, though; %o leave that %o
the éourtg@

Mre+ Donworths To come back to Rule 82, I have one or
two suggestlons. Let us read beginning at the beginning,
to get the connection:

”The;piaintiff»may dismiss all or any part of his
action upon a written stipulation to that effect signed by

all the parties" =w
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I suggest inserting there "who have appeared therein"s
We often have a lot of men that we have published notice to,
and have never heard from; they have imaginéry liens, or some-
thing of the kind, perhaps.

Mre Olney, Which rule is that?

Mrs Donworths Rule 82, 1In the third line, after the
‘%‘xword "parties";‘insert the words "who have appeared thersin®.
Mrs Dobiee And in the first line we have "without

prejudice”, have we not, just to get it all together?
Mr.-.ﬁitchell,, Yes; "without a final determination
on the merits™ is the usual expression.
Mrs Donworths Then, in the proviso w-
”Provided,.however, that in the latter event the court
may assess sgainst him any costs inourred by the defendant” -=
Professor Sunderland raised the question as to whether
that meant the 1mpesition of sométhing outside of the taxable
costses I think that doubt ought to be removed, and my own
that it should be left =
idea isqte the usual procedure. I think Judge Olney suggested
that we either expressly say "with costs", or leave it to the
general rule, which I suppose is statutory, that the defeated
party 1s taxed wlth the costs. I do not think, however, that
this should mean an indemnity allowance; and if we do mean
that I think we ought to say so, We ought ﬁot to leave
this something for the lawyérs to atruggle over as to whether

they simply pay the taxable costs, or $250 attorneys' fees,
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or gamething of that kind.

. Mr. Mitohells Tt usually means torms; thes 1s, if the
plaintiff wants to dismiss because he has found he is lacking
& witness or something during the course of the trial, the

court may, in granting him leave, impose terms, which means

. the imposition of something more than taxablercosts. I havé

seen them allowég'%50 or $100a

Mrs Donworth, Should we not make it rather more
definite than it is now?

Mrs Doble. How about adding "and expenses" -- "gosts
and expenses Incurred by the defendant"?

Mr. Wickersham. Consider one moment: We have béen

 talking aboub a voluntary dismissal, in the first place, at

any time before trial began; but we have now, in this rule,

not a voluntary dismissal at all, but a dismissal by consent.

. That is not a voluntary dismissal,

Mro Mitchelly We have agreed that a dismissal before
trisl may be made volﬁntarily ﬁithaut any terms, once«. The
second time, 1t cannot be. Now we are dealing with dismissal
during trials

| Mr. Donworth. Noj not at this péint.
Mre Cherry, This is voluntary dismissal.

Mr s« Donworth. And 1t is wrong to put in any terms on
that feature.

Mra.Wickersham. Then this should be changed so that the
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‘ed whether that covered the two sets of time above; whether the
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taxable costs, because it relates to dismissal before trial.

Mrs Lemann. May I ask why you say "the court may"? Why
should he not always be necessarily condemmed %o pay the
costs?

Mre Mitchells Let us strike that out, because on dig=
missal the costs are taxed by the clerk as a matter of course,

Mr. Lemann; It seems so« That would take care of the
whole thingi would it not?

Mre Mitchell; Except dismissal during trial, which may
be upon terms. |

Mrs Lemann, That can only be by consent. He has got to
get the consent of the otherss; They will take care of that
before they gilve the conseny. kDo you not think they would take
care of it when they signed the stipulation?

Mre Mitoheilm That 1s only one way of doing its The
plaintiff may ask, during the trial, to dismisé; the defend-
ant may oppose it, and the court may grant 1t in his dls=
eretions If he does, he oughf to be allowed to grant the
application on terms,.

Mre Lemanne I do not wish to be~hypeboriticai about the
languagé, but the court action is in the last sentence, and

it says 1t may be dismissed at any other times I just wonder«

courts would be free to act In the first contingency, because

it is ﬁot another time.
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Mr. Mitchell. The whole rule is in the discard as far
as phraseology is concerned. We adbpbed the pringipls as to
what could be done beforé trial or during trial. We gave
instructions to him. The only thing’ﬁe did not say was that
if 1t is dismissed during trial, in the diseretion of the
court the court may impose terms.

Mra Dodgeg. Do we have to consider at all the right to
get rid of a case by agreement? Is not that an obvious,
natural right? Why do we have to consider the question of
what the parties may do by agreeﬁent? Of course ﬁhéy can
get rid of a suit. |

Mr. Wickersham. That 1s the point I raiseds There is an
absolute right to dismiss at the will of the plaintiff up to
the beginning of the trial.

Mre Dobles The plaintiff alone?

Mre« Wickersham, The plaintiff alone.

Mps Mitchell., I am not sure you are right, Mr. Dodges
If you specify the ways in whiéh dismissal may be made, and
eliminate stipulation; you are omitting it by implication; and
it is always customary to put it in when you arg_listing‘the
ways of dismissal.

Mr-VDodgeg We have provided for a good'many things here
which the court may order which the parties doubtless may do by
agreement, all through these ruless

Mpe Mitchells I think we have given the Reporter general
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instructions onR ule 82 that will meke it unnecessary for us
to consider the arrangement of the verblage there.
RULE 8%, CONSOLIDATION AND SEVERANcEs

Mre Mitchells FRule 83

Mre Clark. This, you wlll see, 1is the bread rule of
consolidation and severance,

Mre Wickersham., I am glad you did not say "summons
and severance".

Mre Clark, I trled to abolish that later. I do not
know whether it will survive or nots Do you want 1t to come
back in?

Mrs Mitchell, TLet us stick to Rule 83 for the time
beings

Mr. Wickershams, Sufficlent unto the moment is the
evil thereof., |

Mre Dobie, I oﬁee heard Chief Justice éaft say that
that "summons and severance" thing was quite new to him in
hls early days at the Ohio bars '

Mreﬁickersham. He caught some of the New York lawyers
on 1%,

Mres Olneys The word "any" at the end of the fifth line
ought'to come outs

Mye Wickersham. I think that is a good rule.

Mre Clarks Of course 1t is like the statute on the
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other page, only this pfovides for severance. This only
speaks of consolidation. It is the same idea.

Mre Wickersham. Yes; it gives the court control over
the way the case 18 to bs tried. ‘

Mrs Dodges What does this mean:

"For timm purposes of any ruling, % # #* the court may

| consolidate such actions"?

Mre. Clark. That means any interlecutory ruling, or
the decislon of any motion, or aqything like thate

Mrp, Dodges He may consolidate the actions?

Mre« Clark. Yess

Mrs Dodges I simply suggest for the Reporter's oconw

sideration that there 1ls a very elaborate opinion -« I do not

kﬂow exactly where it 18 -« by Chief Justice Rye on the
difference between consolidatlon and an order that cases be
trieé together, within the last ten years, which may represent
not merely the law of Massachusetts but the general law.,

Mpes Sunderlande¢ Consolidation results in one Judgment.
Trying«tegethsr results 1n several judgments. |

Mre¢ Dodge. I thought trying together was really what is
contenplated heres |

Mre Claxrks No, it does nots I suppose they can always
try cases together when it 1s done by agreement, at least,

M« Dodges TYou are speaking about what the court may
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order here; are you not?

Mre Clarks Yess

Mr s Sunderiand, Does not consolidation result in
one judgment?

Mro. Clark, Yes. of eourse we have further provided for
the so—eélled'split judgment. Consolidation may result in
one juﬁgﬁenh; bput in Rule 98, I think, we provide for a series
of judgments in cases even when they are not consolidated.

Mre. Mitchelle What do youecall it‘when a8 judge orders
two cases set down for trial togethser as one cass, but does
not technically consolldate them? What 1s the expression
with regard to that?

Mres Clark, I do not know that there is any technical
expression, It is just trying cases together == joint trial,

Mre Olney. They usually consider them consolidated for
purposes of trial.

Mrs Dodges Yes; a complete consolidation has far-
reéching effects technically,

Mre Wickersham. Consolidation in foect makes one cause
‘penéing instead of the number cen#olidated; but the hearing of
a2 number of cases together 1s simply a'matter of convenisnce,
It would not be done except in equity, and is just to
facilitate the work of the court.f

Mrs Donworth. Do you say the consélidatibn under our

practlice now would only be in what,uged to be equity causes?
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Hp, Wickershem. No, no; I sald the consolidation would
make 1t in effect one case. |

Mr. Donworth. Yes; absolubely -- just as if it had been
brought in one originally.

My, Wickershaﬁ. Jugt.aa if 1t had been origlnally

brought by XYZ against A, B, G, and K, etec.; but trying to-

. gother slmply means,for the convenlence of the court, mmi the

| circumstances of all the cases are heard at the same time.

The latter would only be done in an e@uity case, however, be-
cause at common law, if you had a 1ot‘of cages tried together,
all had to go to a jury; and 1t would not be feasible.

Mr. Donworth. I presume that i1s 0.

Mr. Clark. I have here the lesser work I have cited
once before, which cites the statute here - £his one, on
this side:

"It is provided that 'When causes of s lixe ﬁature or
rolative to the same question are pending before a court of
the United States, the court may make such orders and vules
concerning proceedings therein as may be conformable to the
ugages of courts for avoliding unnecessary costs or delay in
the adminigtration of justice, and may‘eonsolidate sald causes
when 1t appears vreasonable to do go.! A gimiley regult has
been suggesﬁed, unnecessarily, undeé the conformity aoct. It
ls entirely within tﬁe discretionary power of the court, but

when consolldated they remaln separate as to partles, pleadings,
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and judgment.”

Citing Adler v. Seaman, Shooters Island Shipyard Company
Ve Stan%?%hipbuilding Corporation, Johnson vs Manhasttan
Railroad Company, and Mutual Life Insﬁrance Company va Hillman,.

Mre« Sunderland. Those are Federal cases. |

Mre Clarks Yes:

MP@Sundariand¢ That 1a under this statute.

bothered

Mre Donworth. I have sometimes been hmmmmad on an
appeal‘as towhether you could treat it as one casse or not,
and I think the courts have not élways maintained the disw
tinetion that Judge Wickersham has pointed out, The order
of consolidation should always specify whethér it is a real
consolidation or just a joint trial.

Mre Wickersham, Just a groupings.

Mr« Donworth, Just a groupings

Mrs Cherrys Would it not be better to use different
language when it is not a true consolidation? Would it
answer the purpose to say, insfead of "consolidate”, "consider
together such actions or rights of action", etc.?

Mre Clarks I think we were wanting something more than
thiss |

Mrscherry. You do Qet want true consolidation; do you?

Mrs Wickershanm. I thought that did mean true consolida=~
tions Does it not? |

- Mres Cherrys I wonder if you want thats
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4‘and facta

Mre Sunderlands Do we want that?

Mrs Cherry. I do not think se. You do not want just
one judgments .

Mr. Mitechell., If the parties were the same, you would
not mind it. |

Mre Sunderlands Yoﬁ have a whole group of cases with

nothing to tie them together except a common state of law

Mrs Wickersham, VNot in that case} but suppose I have a
whole lot of sults growing out of the same transaction and
against the same defendant, for example: It is a great cone
venience to consolidate them all in one caszse and try them in
ohe case and then let the Judgment dispose of all the issues.

Mrs Sunderland, This rule provides for a common question
of law or facte.

Mro Dobie. That is an equity rule, though. The equity
rule éays "#m causes of a like nature ér relative to the same
question". Noj that is 28 UeSeCe

Mre Wickersham. That is a statute,

Mras« Donworth. The first part of that atatubte -« all but
the last line and a half there - reaily means a trial
together. It avolds consolidation until 1t gets down to the
last line and a half.,

Mrs Clark. It would seem to me a 1ittle unfortunate

if you go into detall and specify here very much, for the
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| or fact. We have provided generally that there may be separate

reason that you would then have a consolidatsd case much more
limited than your ordinary case, because you want to bear in
mind where your ordinary case 18 -- I mean, thé case we have
now provided for egrlier in the rules..

Take a case, for example, where the parties are joined

under Rule }j2. They are joined on the common question of law

trials, etes Rule 99 provides for'judgmentsin favor of or
against wvarious parties at various stages of the case; so that
und er thét rule you can have youf various Judgments on top of
your various trials. Now, if we provide either way here under
consolidation we are going to have it limited over what the
ordindry unconsolidated case 1s, because the ordinary uncon«
solidated case, under the way we worked it out, ends in a
single judgment or In varilous judgments,

Mrs Sunderlands You think, as a matter of fact, our
rules have destroyed the notlon of consolidated judgments?

Mre Clark, Yes; essentially. We have in the ordinary
case the possibility of all sorts of spiits:

Mre Sunéerlanﬁa The idea of a single judgment 1s
gone? o

Mre Clarks - Yes.

Mrs Sunderland. And that 1s the basis of this notion
of consolidation?

Mr., Clarks Yes,
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Mre Wickersham. Is not this statute adequate itself?
It 18 very broads Whilé the headline 1s "Orders to Save
Costs; Oonsolidation rof Causes of Like Nature", the enact~
ment 1s:
| "When causes bf a like nature or relative to the same
guestion are‘panding before_a courtlof the United States, or
of any Territory, the court may make such orders and rules
concsfning proceedings therein as may be conformable to the
usages of courts for avolding unnecessary costs or delay in
the admlinis ration of justice, and may consolidate said causes
when it appears reasonable to do so."

That 1s a pretty broad grant of power, and I do not

: think you can add snything to it by the rules: ¥You can qualie

fy it or regulate it, but is it necessary to do 1it?

Mr. Clarkg I do not think the thing should be limited.
Our rule, I do not think, does 1limit it. There are two
changes that we mades One of them is to get in the idea of
severance; and of course that can be done by either a differs
ent rule or a different sentence in the same rule, But I do
think we want in the 1dea of severing alsa. We have spoken of
it earlier,

Mre Wickersham. Yes; as‘to severance, I agree,

Mr ﬁitchellg Laying aside severance, in what respect
have we changed the statute?

Mrs Clark, We have made different language for the -
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covered by the statute?

test of like nature, and we are trying to tie it up with our
jéinder rule. Then we are trying to get some conformity with
what we have done already. I do no? think, practically
speaking, 1t makes much difference in result, but I should
ﬁhink 1t would make our rules a little more symmsﬁrical. The
test we uéed.fdrkjoinder before was "such actions, etc., which
present & common question of law or facta"

Mr. Mitchell. DLet us look at the statutes TIs not that

Mrs Clark, Yes, I do not think there is much differenca;
theres |

Mr. Mitchell. I wonder if there 1s any.

My e Cléﬁk. I am not at all sure there 18+ The reason
I put’it in, as I say, was not to change the actual power of
the court, but -=

Mprs Sunderlands Youlwant uniform terminolegy through- §
out your ruless |

Mr«Clark. That is what I was trying to dos jeag

Mrs Donworth. It is a very serious matter, when you
have several caéea tried together, to know whether there is:
one consolidated judgmsnt or arrangement of costs between the
different partles, and all that; or the simpler thing happens
that you try hhrée cases together beeauaevthey grow out of the

same fire, say, and each plaintiff gets his own Judgment

against hils own insurance company, which is a very much
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simpler thing. It causes a good ésny sleepless nights when
you have got to kngw, which you do not know, whether it is one
case or three cases, when you come to the appeal and the
records It is very unsatisfactory.

I would favor either leaving the 0ld provision in, 6r,
if we have to be more specifie, I would add 1n:£his proposed
Rule 83, in line li, after the semicolon following the words
"law or fact™, these words:

"Or, without consolidation, may,'in such cases, order
several cases to be tried together."

Then you would know by the order made, in the language of
the Georgian, "where you were at."

Mro Dodges Then you have gilven the court an extra-
ordinary power to consolidate, and have given to "consolidate®
8 meaning of something different than ordering the cases to
be tried together; and that opens up a greast, blg question as
to the effect of technical consolidatim .

Mres Donworth, Yes, sir, |

Mrs Dodgep Iwant to know more about the lawy I am
afraild of this word "oonsolldate”,

Mre Wickersham. But the statute uses it.

. Mre Dodges I know 1t does, but 1t says the court may
congolidate if 1t 1s reasonable. That leaves it to an appro-

priate case for consolidation. Where A sues B, and B brings

a cross action against A, arising out of the same thing,
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those may be consolidated and made one case.

Mr« Wickersham. Do you not think whatever power is
given in this rule is contained in the statute?

Mrs Dodges Noj I think the sfatuﬁe would plainly be
construed as authqfizing consolidation only when, according
to law, it was proper to do it.

MreWickersham, "When it appears reasonable to do So0."

Mrs Lemann. Thig work of Clark on Code Pleading says:

"The term ’consolidatioﬁ' is often used in three senses:
(1) where several actions are combined into a single one
wherein a single judgment is rendered =-- the situation here
considerad; (2) where several actions are tried together, each
remaining a separate action; (3) where all but one of several
actions are stayed until one is trieds Where there is a
true consolidation, the allag&tions of the various complaints
may be Laken together and ﬁreated as one pleading, so that
the allegations in one complaint will remedy the defects or
omissions in another."

Evidently they are all shuffled together in the case of
true consolidationss (Laughter.)

Mre Donworth. A very good lawyer wrote thats

Mre Dodge: Have we not covered severance before?

Mre Clark. Yes; we have had severance under the joinder
of parties rule, Of course 1t is a little hard to be sure

what actlion was taken on each point; but we did restrioct

Joindexr of parties, I think, to the English rule, which is
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somewhat narrower than our rule, and tacked on & series of
transactions. I remember a battle‘raging on that, which
would be a somewhat narrower provision than this as it
gtanda, OFf course the statute seems to use "consolidation'
in a very free and easy sense.

Mps Donworthe As an alternative only,

Mre Clark. But it still puts it in,
Mres Olneys We have to provide for two classes of cases,
and we have to have a separate provision for each, it
strikes me, unless this is just thrown out. One is where
you can effect a genuine consolidation of the actions. The
two actlons are the sames They can be consolidated, and one
Judgment given., Then, in addition to that, there should be
the provision which the draftsman evidently had in mind,
that where there are one or more issues that are common, you
can have a single hearing upon that issue or issues, or a
serles of heérings, if you please; but the result is separately
entered up on the cierk's docket in each action,

MreWickershame Yes. That 18 not a technical consolidae
tions

Mrs Olneys That 1a not a technical consolidatien. In
other words, we must distinguish theve. I think the court
should have the right, and 1t has the right undoubtedly at the

present time, to say, "Well, now, this serles of facts here

1s common to all of these actions, We are going to have a
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trial of them. Notify the parties. Bring them all in, and
try them all at once."

| In fact, that very thing was done out in San Francisce
after the earthquake, where a great number of sults were
brought on insurance pollcles, and the defanse in a great
number of the cases was the same. That is to say, the fires

that arose after the earthquake in a certain distriet all

arose from a gcertain cause; and the question was whether those

fires really came within the insurance policies or not. They

just consolidated a great mass‘of them; they just tried
them all at once and got through with them. We never would
have gotten through otherwise out there,

ﬁr. Sunderlands Is not that the sense in which cone
solidation is practically useful? Technical consolidation
amounts to very little. We do not need to bother with it
very muche

Mrs Olney. It was not consolidation of the actionas,
because in each case there had to be a separate judgment.

Mre Donworths A separate verdiot of the Jurye.

Mrs Olneys No; the verdict of the jury went to the
defense of the insurance company, and one verdiet settled
the whole business for all that particular class of casess

Mre Dobie, I remgﬁber a case exaet}y like that in the
western district of Virginia. It was not comparable to the

earthquake, however. You are the only San Franciscan I ever
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heard use that term. (Laughters) I thought it was a fire,

Judge.

Mre Mitchell, That 1s because the jurles soaked the

insurance companies, They called it a fire,

Mre Sunderlands = I should think the thing to do is %o

| take out “acnaoiidate", and put in "try together", because

that is really the thing we are driving at,

Mr« Wlokersham. Is not that a pretty good rule that the |
statute gives? -

"When c auses of a llke nature or relative to the same
question are pending before a court of the United States,
or of any territory, the court may make such orders and
rules concerning proceedings therein as may be conformable
to the usages of courts for avoiding unnecessary costs or
delay in the adminig ration of Justice, and may consolidate
said causes when it appears reasonable to do sos"

Mr. Lemarnn. What does the last clause mean? If you
are going to ocriticize this rule, I think you must eriticize
the corresponding language in the statute, because that seems
to imply that the last thing is something more than consolidaw
tion for hearings

Mro Wickersham. Yes; that 18 technioal consolidations
That is where you take & certaln number of sults and make them
one.

Mre Mitchell. Why can you'not do this - take the
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”*,gvoiding unnecessary costs or delay in the administration of
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statute and say:

fhen ¢ auses of a like nature or relative to the same
question are pending before a court of the United States or
of any Territory, the court may order éach causes tried
together, or make such ordehs and rules concerning proceeding

therein as may be conformable to the usages of courts for

justice, or may consolidate sald causes and continue them as
a single cause."
There you have expressed the thoughte
Mr. Dodges That 18 too broad a power, I think, Mr.
Chairman -- the last part, I would rather say, "and may
gonsolidate them in proper cases."” The cases of real
consolidation are rare.

Mrs Lemann. You think "consolidate them and treat them
as a single cause" means something different from "may
consolidate them"? I wonder what the second thing means if
it does not mean the first.

MrsDonworth. I once had & real consolidation case in
which I represented one of the partieﬁ. - It was this: A
1ot of mechanics' liens were filed, and théy ranked differently
under the special provisions of the statute,'and 1t was really
necessary to quilet the title and give everybody hig rights,
The court made 1t a consolidated actlon, where eaﬁh man -« it

was equity, of course -- tried out his llienm, ?réved that he

i 2
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; there, it seemed to me. It was a real. consolidation

.| distinetion should be drawn between consolidating actions in

‘such a oase as indicated here and merely having a trial or

st
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furnished the goods, that they went into the building, filed
his lien, the nature of the goods, and then the laboring men

also, and the court ranked thems That was the only remedy

Mre Olney. The only point I make is that the court

should have very ample powers in this respect, and,that the

hearing that 13 common to all the actions,

Mrs Wickersham. Oh, yes; there is a'distiﬂct difference

Mro Clarkys I am inclined to think, as a result of this
discussion, we had better take the statute, Some of you feel
nervous about going somewhere alsé, end I should hate to go
less than the statute,

Mre Olney. I think the statute 1s pretty blind, myself,
I would just as soon have the rule as the atatute.

Mrs Cherry. Does the statute make ample provision for the
things you do here == severing rights of action, ordering
separate trials, and determining the order of distinet issues?

Mre Clarks It 18 so general that a good jud e could
read that into its

Mre (herrys That is what I am inclined to think,

Mre Clark. On the other hand, it is so blind that a
not=so=good judge might not. That is why I put it in the

rule,
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"think the rule that requires consgolidation if he does anything
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Mres Sunderlande. I think there 1s something to be said
for uniform terminoleogy throughouts He has used that ternm,
"common question of law or fact", in two or three other
rales, and I think there 1s aomathgng to be gained by follow«
ing fhat same languagée

Mra Donworthe  One objection to that 1s that the only
thing the oourt can do under the rule hefa is to consolidate,
whereas we think, or I think -- I mean, the expression has
been made around here «~ that the eourﬁ should hawe the

authority to try cases together without consolidation, So I

is too restrictive.

The last half of the rule =~ "may sever rights of action'l,
etc., «= does not treat of consolldations I do not think it
18 right to say that the only thing the court can do under
the very commonly arising situation of fire, liens, etc.,
1s to consolidate them. I think 1t should have the privilege
of going only part-way in that direction.

Mr. Lemann. I think it'§ould be desirable for the rule
to be more explicit, and'oover aome‘gf these difficultiea we
are talking about, without golng short of the statute -- make
it plain,

Mys Dodges I think yo: can improve the statutes

Mrs Mitchell, I am looking at thﬁ decisions under this

statute. There are four or five pages of notes; and the




66

general trend of them 1s that there cannot be consoclidation
'in one case unless there are the same parties, They alse

étreat a joinder together for the purposes of single trial as
not & consolidation, That seems to be %scognizaé here. It
says here, for instances, wﬁsre cross suits between the same

parties, etc., by agreement are tried together, on the same

“levidence, but separate judgments were rendered, a subsequent

qrder of the trial judge finding that the causes were con-
solidated nunc pro tunc was not sufficient to effect a nunc
pro tunc consolidation. They recégnize the fact that a trial
together is not a real consolldation, and they also seem to
indicate that a real consolidation should not be effected
unless the parties are the sames That ié the general drift
of the matters

Mr. Dodges A typical example would be, 1f my landlord
sues me in four sults for four successive months' rent,
those could undoubtedly be consolidated, The range of true
consolldation 1s very narrow, i think.

Mre Mitchells Do you not think this matter ought Eo be
referred to the Reporter, if he has not already done so, to
examine the decisions unéer«thia statute? If he finds the
statute has been definitely and satisfactorily construed in
the Federal courts, he may adopt the atétute. IP it 18 st11)
in the air, he may feel justified in changing the languages

Mr. Lemanns Bear in mind the langusge we finally édepted
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on joinder of parties.
Mrs Mitchells We shall have to pass Rule 83, then. We
have made trouble for the Reporter.
RULE 8lj. TESTIMONY AND EVIDENCE.
Mrs Mitchell. Rule 8L

Mre Clark, You will recall that when we discussed this

>msttar once before, we looked forward to this rule. There was

a desire to continue the words "in open court", and I think
that is all right. i was trying to cover here hearingg before
masters. You see, we put in "at all hearings or trials.” I
think, however, that can be covered, il deslrable, by saying:

"At all trisls the mode of proof shall be by oral testi-
mony and examination of witnesses in open court”s

And then perhaps put in another sentence covering hear-
ings before masters.

Mre Mitchells I think that 1s hetter, because we want
to preserve this principle of the equity rule to have cases
tried in court instead of on depositionse

Mrs Donworth. There 1s a point of phraseology that I
ralsed some time agoe that keeps bobbing up in ny minds I
think the Reporter is going to cover ite It says, "except as
otherwise provided by statute.” It should be made olear
that we mean statutes not superseded by these rules, because

we are ohanging a lot of statubory things, and if we made our
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rules apply onlﬁ where there was not a statute we would not
get very fare I think it would be well to have a final rule
saying that wherever the expression "provided by statute” or
"except as provided by statute" is used in these rules, we
mean statutes not superseded by these rules,

Mre Clarks Yes; I think that can be done. You recall

“| that later on I have put im a special section where I thought

it would be desirable to pubt in a schedule of statubes that
we deemed supersededs

Mr.a Lsfting; Dean Clark, wﬁere 1s ﬁh#&roviaion about
reference to masters?

Mre Clarke That comes right along here a little laters
There are several seotions on reference generally;‘ It be-
gins with Rule 90. There are several sections running along
through after Rule 90. |

The geoond paragraph is an attempt to meet the problem
of wvariance,

Mrs Mitchelle, The one in?brackets, you mean?

Mr, Clarks Yesqs I put it in brackets because I was nobt
quite sure whether, with our rather free power of amengmehh,
and not dismissing the case except upon the merits, efeo, we
had not pretty well covered it.

Mr+ Donworths. I think that is a wiss provision, and
should be theres I think it is well expressed, toos

Mrs Clarke Then I will strike out the bracketsy




The third paragraph is abolition of exceptions, You will
notice that that 1s called for by many suggestiona here, It
was doné recently in New York in a statute I have c¢ited heres

Mrs Dodges How does that read? ]

Mrs Clarks The New York statute? I will see 1f we
have 1t here. They do it ﬁhe other way around. They say:

An exception shall be deemed to have been taken by the
party adversely affected to every ruling of the court or of
the referee during the trial, unless the said party shall
expressly indicate that he acquiesces in the ruling, Exception
to the charge given to the Jury by the court and to the grant-
Ing of requests to charge made by the adversary, shall not be -
deemed to have been taken unless expressly noted before the
jury have rendered their verdict."

That is, you still have to take exceptions to the
charges

Mrs Dodges Any point arising und er the evidence,
although no objection was mada,‘is open on appeal?

Mrs Mitchell, Noi you have to make your objection, .
but you do not have to take an exception to the rulinge

(By request, Mre. Clark again read the section of the New
York statute above set forths)

Mre« Dodges Nothing 1s said sbout objections theres

Mre Wickersham. It is simply in?erenee from the adverse

ruling«
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?Mr, Lemann., Does 1t not refer to making known his
obgéetions? Read that again, please.

(Mr. Clark again read the matter referred to.)

Mrs Mitchelle That involves an objection, because there
will not be a ruling unless there is one.

Mr. Lemann. This language; fhough, sayss

"An objecting party shall make known his objection.”

Mr. Wickershams Dean Clark, is that which you read
the rule of court, or is that in the Practice Act?

Mr. Clark, That is the Practice Act., That is a new
amendment of 193l.

Mrs Wickersham. To the Practice Act?

Mr. Clark. Yes; amended by Laws of 193l, Chapter 566,
in effect September 1, That section 1s Section )16,
"Exceptions during the trial." Section JjIi5 is "Exceptions aft
eleée of triasl by court or referee':

"Where an issue of fact 1s tried by a referee, or by
the court without a jury, an exception shall bg deemed to have
been taken by the party adversely affected, to every ruling
upon & question of law made after thezéause is finally
submitted." |

Mr,Donworth. I like that expression very much better
than the abolition of exceptions, I think it 1s much better
to say they are imported, because the appellate courts -- and

of course we cannot change thelr procedure -- are so
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tho?oﬁghly rock-ribbed in the idea that they will not review
anyﬁhing unless excepted to. Then,‘furthér, the matter of s
charge to the jury is strictissimi juris in the appellate
court.s You cannot get around that, It 18 a dangerous

thing to fool with,

You say "exceptions are abolished”, You can make
something else impert the exception if that is the way to do
it; but if we abolish exceptions, I think we are creating a
lot of trouble, and the appellate courts will not honor this.

Hr, Wickersham. I think that originated with the proe
cedure in criminal cases, where, in order to get rid of the
decilding questlon affecting a man's liberty, gradually the rule
was broadened until the statute sald that the court was to
searchlthe record to see whether substantial justice had been
done, and dilsregard all considerations of exception, etc.

Now} it has been extended to the civil practice. I think it
relieves a very haphazard condition, that when the appellate
court gets a record, and there is an objection made, it was
not drawn to the attention of the court below; at all events,
it was not drawn to its attentlon in such a way as to really‘f
compel careful consideration, yet thé fate of the case on
appeal rests on a particular objection.

Mrs Olneys Do you think there are cases of that sort?

Mr+Iobles Is not the objection generally made general,

and insisted on, and nothing at all said until after the

judge has ruled, and then the lawyer just says, "Exception"?%




T2

b
- R
o
oL

Do you %think that adds anything to it?

Mr. Wickershém. It depends on the ehéracter of the
objection, If there was réally a fight over it, there is apt
to be an argumsnt, you knowi and then, after heéring both
sides, the eourt,wiil rule., Under this practice, however,
practically evefy objectlion would be noted, but no exception;
and yet when you go up on appeal you can go through the record
and pick out something on which you can cbnvince the appellate
court there ought to be a reversal, although that particular
thing was not brought clearly to the attention of the trial
judge as something of importance.

Mr, Sunderland. But the taking of an exception does not
éraw 1t to the attshtién of the trial judge, He simply says
to the stenographer, "Exception", and hé_notes the exception.
That 1s after it is all over.

Mrs Donworth, You say it to the judge.

Mr. Olney, We have had exceptions abolished 1in
California for I do not know how long. The oasé you 1magihe
there really does not occur. The man makes his objection,
and the court pays attention to it, rules on it, end that is
the end. You do not have to say-“Excaption"i That is all
it amounts to.

Mr. Lemann§ It 1s the same with uss

ﬁrc‘Dobie. That 1s the point I make. The exception

18 after everything 1s over, Then there is that 1little
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mystic formula or open sesame.

ﬁi;‘DOnwerthg Are you sure that you mean just what I de?
The thought I was expressing was something different. Our
practice abolishes the use of the word "exception" during
ﬁroeeedings in court. You do not have to say "I except™ when
the judge rules against yous. The exception is implied; but
there must bé a ruiing there which implies the exceptions

When you get inte the appellate court do you not have to breatb

" that as excepted to? That is, there is a great difference

betwsen saying, on the one han&, "exceptions are abolished",
and saying, on the other hand, "You do not have to use the
word exception, but it is implied wilthout your saying it.,"

Mps Wickersham. Do you have to assign for error
questions you are going to raise? Qaﬁvyour court consider
anything but the matters assigned for errér?

Mre+ Donworth. In the appellate court?

Mp e Wickershams  Yes,

Mre« Donworth, In the appellate court you must point
out every ruling on which #ou rely for reversal, but you do
not have to show that you used the word "exception" at the

times You must show that you objected and the court ruled

. against youe

Mr s Wickersham. And you must assign for error the
particular thing on which the court 1s asked to rule?

Mre Donworth, Yes,
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. factory? It simply says that wherever there 1s an adversse

Wp. Sunderland. That is exactly what Mr. Clark has in
the third paragraph.

My . Donworth. Except that I do not like the sbtatement
that they are "abolished", because I think the appellate
court is going to insist upon them.

Mr. Mitchell. Why is not the statute you read satls-

ruling, there shall be deemed to be an exceptlon. What was
that --- New York?

Mp. Clark. Yes; that 1s Kéw York, I think that 1s all
right, only I put in something more than apparently 1ls there.
I sald, "if an objecting party shall make known his cﬁjection,
or the actlion of the court desirsd; and the reagons there-
for." That apparently is not required under the New York
statute- Dolyou think it should be or should not? The
New York statute goes very far.

Mp. Donworth. You take exceptions to the judge's charge
and refusal to charge; do you\not, Judge Olney?

Mpr. Olney. You have to take exceptions to the,judgefs
charge before the jury retires.

Mp. Mitchell. That is covered by a separate rule laten

On..

Ny, Donworth. DBut regardless of whether or not the wond

"exception" 1s disregarded and stricken out in practice, in

cases of instructions to the jury, for example, if exceptiong

i
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'+ That 1s all there 1s to 1its

are abolished, they a re abolished not only in this rule but
in all of themn,
Mr. Clark. We brought them in in Rule 89, We called
them objections, ‘
Mr. Sunderlands But an exception i1s merely a statement

that you do not acquiesce in the ruling on the objection.

Mrs. Olney. When we had them out there, there might be
any kind of a ruiing, but you always took an exceptlon. You
simply saild, on the judge's ruliné, "Exception.”

Mr. Sunderlands You Just told the Judge he was wrong
after he made his ruling.

Mre Olneys That he was wrong; that is all thers was to
ite

Mre Cherry, The Federal judges in Minnesota simply
provide for that in advance of trial by their suggestion that
the paréies stipulate that' an exception be entered to svery
adverse ruling. They do that ét the opening of the frial,
to save time, and then you do not interrupt to say "Exception"q

MreWokersham, What Iwanted to ask is this: The rule
sayss

"It shall suffice for all purposes for which an exception
has h&rétofera been necessary if an objécting party shall make
known his objection, or the action of the court desired, and

7

the reason therofors"
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Makef known his objsction when?

Mrs Donworthe. It means at the time of the ruling.

Mrs Wickersham. I think it should say so, then «=
"at the time of the ruling” =~ becaumse that 1s the time to
call the attention of the trial court to the point objscted
to, and give him an opportunity if he chooses to reconsider,

or act in the light of the objection.

Mres Cherry. You mean after the ruling, Judge?

Mrs Wickersham, There is no time fixed here, It says
"shall make known" -

E "If an objecting party shall make known his objection,
or the action of the court desired,rané the reason therefor.”

Now, when ought that to be made known?

" Mre Cherrys That is your objection, I think,

Mre Loftin. That is your objJection itself,

Mpe Wickersham. I say, this should state "at the time
the objectlon 1s raised) or "at the trial."”

Mre Dobie, If there was not any objection, ordinarily
there would not be any ruling; would there?

Mr« Wickersham. There would not; but this goes farther
than to make a mere objections He is to mske known his
objection, or the action of the court desired, and the reason
therefor. When is he to do th&t?‘.

MreIobie. At the time.

Mpe Wickersham. It should be at the time, and it
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shéuld g; states

vMé; Dobie, The normal way would be torobjeet to the
évidance as irrelsvant, incompetent and immaterial:

Mr., Mitchellg This draft of course ia open to criticism
becaus%it does not say you have to make it at the time, and

all that; end I am wondering whether all that is not covered

t°1 by this New York statute:

"Exceptions shall be'deemedlto have been taken by the
party adversely affected to every ruling”,

Mr. Clark., They have tﬁo statutess You are reading the
first one. Th:2§éia$&§gé to evidence is another one.

Mr. Mitchells (readings)

"E%ceptions during the trial: An exception shall be
deemed to have been taken by the party adversely affected to
every ruling of the court or of the referees during the trial,
uﬁless ﬁh:jégrty shall expréssly indicate that he acquiesces
in the ruling."

That, of courss, involves an issue or an objection on

- which a ruling i1s made, and it indicates an objection or an

issue railsed at the time; so all that is impliedly covereds
That is a new statute in New York, passed in 193l.

Mre Wickershama In that'connectién I want to call the
attention of Dean Clark to this rule which you have:

"It shall suffice for all purposes for which an
exception has heretofore been necessary if an objecting

party shall make known his objection, or the action of the
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court deaired, and the reason therefor,"
When shall he make that known? At the time of the trial?
I think it ought to state so.
Mre Clark, Or at the time of the ruling.
Mrs Wickersham, Yes.

Mre Mitchells If you use the New York statute; you de

Mye Wickersham. Yo,

Mre. Clarks Of course this statute 1is narrower than the
New York statute. 1 am surpriaeé that you want to accept the
New York statubte so readily. I was a little afraid of it.
You do not have to state any reasons.

Mre Lemarn, This requires you to state your objection
and your reasons for 1it,. The New York statute implies an
objection, but it would not requlre you to state your reasons,

Mrs Dodge 1z a little worried about the requirement te
states your reasonss |

Mrs Dodge, I thought I cbuld see a lot of litigation
over the question whether you had saved your rights by a
sufficient statement of reasons. Perhaps that 1s a foolish
objsction, but I should think you should add, anyway, "unless
the same is obvious", or something like that, because plainly
you do not have to cumber up the record with a statement
where 1% iarebvious; do you?

Mrs Olmey. Yes; the only safe way to prevent the court
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being misled 1s to require a statement of the grounds of the
objection, whether they are obvious or not, \

Mpe Sunderland. Is not that the court'!s business before
he rules? He ought to get the reasons before he makes his
fulinge

Mr, Olneys Of course,

Mre Sunderland. So that will be taken care of. If you

‘:get your ruling, that must be on a basis that is satisfactory

to the court so far as the ressona go.

Mre Olneye I am speaking of the objections

Mr., Cherry. Is not the only question here whether you
have to except after the ruling?

Mr. Olney. Yesas

ﬂra Cherrys Then, on motion for new trial or an éppeal,
the ruling would be considered just as 1t was before, only
now you do not have to make an axcgptiéﬁ; If, to get that
considersad befére, you had to state & speeific_ebjaetion,
you would still have to have stated it., I may be thick about
it, but I do not get the point. If .you just do away with
the necessity of entering the'exception, if that is all thet
is dimed abihere, why say anything about the objection or the
grounds for the ruling? It just leaves it as though there now
were an exception in it,

Mre Wickersham. If you take ouf "and the reason
fhereferﬁ, ycuvhave got it.

Mr. Mitchells We are talking about the fact that you
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oénnot make san objection unless you give your reasons for it,
géd that has nothing to do with excepéionsg

Mr. Olney. It comes up in such things as this pérticuﬁ
larly in the way of the introduction qf testimony. Testimony
is offered, and it 1s objected to as tmmaterial, That 1s the
only objection that is made, Then, subsequently, the man

endeavors to claim error on the ground that the testimony is

v>incompetent, The testimony is admitted over the objectlon,

and then he makes the objection that it is incompetent evi-
dence. He has to call the court's attention right at the

time to the fact that it is incompetent, He cannot stand on

the proposition that he objected to 1t merely; he has to

state the grounds of ths objection,

Mre. Mitchells That 1s not Mr. Cherry's poiﬁts Suppose
you make an objection, and you do or you do not state your
reasons for it, The court makes a ruling. Under the old
common law practice, on the ruling which was made, you said;
"Exception noted", or you ask for an exception, and the
exception is allowed. Now, in stating your exceptioh,
claiming youfexception, you do not have to give any reason
for anything. |

Mr.Olney. Noj no reason at alls

Mr. Mitchells A1l that this rule deals with is
abolishling the mere statement, after the ruling is made, that

you claim an e xceptions It 1s not changing the way in which
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&our objectioﬁ has to be made,

Mre Olneys Not a bit,

Mr. Mitchell, It does not say that you need to say any-
thing about reasons so far as the exceﬁtion is concerned.

Mrs Lemann, Is the suggestion that we simply say
"Exceptiona are abolished"? |

Mr. Donworth., Noj I serilously object to anything like
that.

Mre. Lemann. I just want to get Mr. Cherry's sufggestion.

Mr. Cherry, My suggestlon 15 that we leave oubt r eference
to the ground.,

Mr. Lemann. What would your suggestion be -~ what amend-
ment to this paragraph?

Mr+ Wickersham, Would it not be sufficient to says

"Exceptions afe abolished for all reasoha which have
heretofore been necessary" =e

And so forth?

Mr+ Donworth, I 1ike theENew York statemenb,tthat an
exception 1s imported or implied whenever the court rules
against youe

Nr« Dodges I do not like that at all, because I live
in 8 State where exceptions are in full force and are made
to the last degree in every technical respeet} and I want to
see them abolished.

The difficulty with the New York statute is that 1%
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';prese}vss the necesslty of a bill of exceptions, You have

r‘gaihed nothing by the form of words at the trials that is

all: We go on here and accomplish the great object of
abolishing the bill of exceptionss @e want te‘get rid of the
words

Mr. Mitchell. How are we abolishing exceptions when,
under the rulés of the appellate court, you have to have them,
and we have not anything to do with the appellate court?

Mr. Dodges That 1s a different questions You mean the
rules of the courit of appeals, éhich we are not dealing with?

Mr. Mitchell. We cannot deal with them,

Mr. Olney. Those are assignments of error.

Mre« Donworth. I should hate tot ake up the first case
in the circult court of appeals where no aéception appeared on
the record and see what they do to me. I wonder if any State
has ever abolished exceptions.

Mr« Wickerhams How are you going to make a bill of

. exceptions under the statute?

Mry Donworth. I should 1ike to know, Dean Clark, de
you know of any State that has abolished exceptions?

Mrs Lemann; I can name one, but I do not recall the
State. (Laughbters)

Mres Mitchells We are clear that we cannot abolish
exceptions 1f we are tied down to bills of exception under

sppellate court procedure; so why can we not adopt this
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"New York or Florida ruls here, and then, without saying

- anything about abolishing exceptions, wait until we get this

part about making up bills of exception and see what we can
agree on?

Mrs Lemann, If we can abolish them, we will come back
and put this in.

Mr. Mitchell, Yes; we will do something for Florids

' heres The Florida rule is this:

"The party aggrieved shall be deemed to have noted an
exception to all instructions and adverse rulings without the
necessity of expressly noting the same."

Mr. Loftin. That is not our present rule, but our
committee suggests that.

Mr, Clark. The Ohio laws of 1935 omit exceptions, just
a3 Fngland did more than fifty years agos

Mr+ Donworth., What does that meam =~ "omit exceptions"?

Mr;lclark, They no longer have them under the laws of
1935+

Mre Dodges Is there anything in the circult court of
appeals rules that requires a bill of exceptions?

Mr. Cherrys A bill of exceptions is a wholly different
thing; 1s 1t not, Mro Dodge? Is 1t not a different thing
from the exception to a ruling at the ﬁﬁ%@i?

Mrs Mitchelle I do not think they necessarily go

tegeﬁh&r* although usually they have done sos

s e L S T T r s
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w+%@u can still have a bill of exceptions.

"z4 section of the judicial code and Revised Statutes providing

Mre. Cherry, They have; but if we abolish exceptions

e

Mr, Sunderland. A bill of exceptions is really a bill
of objections. It is wrong 1in name.
Mr« Dodges S0 that there 18 nothing in the c¢ircult court

of appeals rules that would prevent this rule here. This

for bills of excepbion 1s in language directing the action of
the trial courts I should think that to that extent would
put it within our jurisdiction.

Mra Donworth; In answer to Mrs Dodge, I think you will
find in the circuit court of appeals act that no exception
shall be taken to the judge's charge to the jury gsnerally,
but the exceptions must poinb‘out 80 and so. I think you will
find that in the ruless

Mres Clarks There is a Supreme Court rule on objections
to the charge to the jury, on tha matter of making objections
or exceptions, 1f you will, to the charge to the jury before
it retires. When we consider that, you will find that rule
quoted.,

Mr. Mitchells, Are we golng to be able to dispose of this
matter of what words we shall use tﬁshow that 1t 18 not necea=
sary to note an exception after a ruling? Shall we adopt
the New York rule in substance?

Mre Donworth. I think we are all agreed that no
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féxéeption need be called to the court's attention; are we not?

F e discussion seems to indicate thats

"

Mre Mitehell, Let us refer it to the Reporter. Well,
I do not know that we ought to do that .

Mr. Clark, May I make this suggestion: I am pretty
sure there is going to be a lot of discussion about the '
preparation of appeal records in the trial court. I must say
I am a 1little worried about the statement mdde that we cannot
touch bills of exceptions If we cannot touch bills of
exceptlion there is a good share of the rules here that we
cannot touch. We shall go home pretty soon, but I think we
certainly shall have not done much to correct one of the worst
parts of the practice. I do not know; I should think this is
a little minor if the big things are going through. I de not

know but that you might want to tackle the whole question of

what you are going to do with the preparation of appeals in

the trial court, and then you could come back and deal with

thiss
" Mr. Mitchell. Let us pass this, then, until we reach

that .
(Thereupen, at 10320 o'clock pamey an adjournment was

taken until tomorrow, Tuesday, November 19, 1935, at 9:30

o'clock apms)
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