DARTYAL TRAFSCRIP. O Tk MEEVING OF TH-
ADVISORY COMMIUTTEE ON CIVIL RULES

november 11, 12 and 13, 1885

The advisory Cowmittee op Civil Aules convened in the Ground
vloor Confereuce Room of the supreme Court Building, Washingtou,

.o L., on Vovember L), 1965, at 9100 a.m, The following members

Cean Acheson, Chailrman

william i. Coleman, Jr. - absent 11/11/65
OGrant 5. Cooper

Georpge C. Doub, absent 11/13/8%

Shelden U. Eiliott

Wilfred Feinberg

John P. Frank

Abraham E. Freedman

Arthur J. Freund

Albert £. Jenner, dJr.

Charles W. Joiner - absent 11/12 and 13, 1965
David W. Louisell

V. srown Morten, Jr. - absent 11/11/65
Louis ¥. Oberdorfer - absent 11/12/65
Roszel €. Thomsen

Charles E. Wyzanski, Jr.

denjamin Kaplan, Reporter

Albert M. Sacks, Associate Heporter

Tne meetiug was also attended by Judge Alberti i, Maris,
professor James ¥%. Moore, Professor Charles A. Wright, Professor
Maurice Rosenberg and Professor William Glaser of Columbia University
and William ¢. Foley, Secretary.

fhe chalrman called the meeting to order by welcoming the two
Lew mermbers: Judrge Feinberpg and Mr. Cooper.

discussion was Item ho. 1 of the Suggested

The first topic for
r of rovigions in the Rules, Professor S5Sacks:
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applies. JSimiloariy the same would e true of discovery against

N

expert witnesses and there are certain procedural problems which
do iun fact apply to wore tharn one device and it is convenient to
have a location Usr tais in a rule covering discovery generally,
This change would be useful not only for the present proposed
revisions but 1t :ives s a vehicle which would be useful in the
future as well, Theroe is a countervailing situation of importance.
Iinsofar as we can therc is an advantage in keeping rule numbers
about the saue.  ivst, taey become familiar to bar and bench,
second, because statfe rules are pattevned on Federal rules, and

thivd, therc is a problem about the treatises and texts that are

out aud useful to tae practitioner. Any change should be carefully
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peen very easily accomplished

you put at 31.1 could well follow rule 32,
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nis a 111 cost. T would have tl. zht this could have
under Rule 32. The additional material

The second question is

there are general provisions relating to discovery both to depositions

oral and depositions written.
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figure out how
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nlace rather
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[

5 fnl

yster if you do it now so that everything can fall into

than walting until later when there will be additional

wiich work itself into substantive features.,

Asp 1 move we approve the approach of Rule 26 as

drafted by Professor 7acxs,
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additional research which would be required in every case to go back
and pick up whole case and analyze with regard to interpretation of
rule, the bar becomes accustomed to this from law school on and

when things are changed it takes another generation to become
accustomed to it. I don't think we can make this, and I think Mr.
Frank's suggestion to proceed to discuss the substance of the proposals
is a good one. And then the Committee will acquire a feeling or sense
of whether this rearrangement is compelling in that 1t will assist

the bar. The bar fears shifiing of material in the rules.

Prof. Elliott: Not persuaded by Bert's argument. Every time the

state consclidates or revises a statute the same thing happens. Refer-
ences to old statutes have to be checked. 1 feel no compunction about
changing this,

Mr. Oberdorfer: I supposc the sense of thegroup was that you should

attempt to comply with Mr. Jenner's idea of avoiding any structural
changes and just do an editing job. Has this been attempted and,

if so, would it be feasible?

Mr. Frank: I would like to stress that there is such great force in
what Al says, I really only want to defer the question until after
the rules have bhecen discussed.

Judge Thomsen: 1 am gencrally in favor orf doing this for two reasons

but think we should wait and see how many changes are made. If we make
ns many changes as recormended we will have to buy a new book anyway.
There is something to what Mi, Jenner says about changing things and

1 feel the averaco rva of the lawyer 1is bothered with this.
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Prof, Louiscll: Ion't have any o joction to waiting for a final

X

decision on this. I thint we will tisappointed in anticipating the

0
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cost as it will »¢ so srent, The states will also have to catch up
with the rules, iowever, whenever a statute is chanced this has to e
done so I don't thing this ig simnificant,

Prof. Sacks: Understand proposal it is to leave this and come .ack

to it, and we can consider acoin just where 1t stands and what the
accountim: pnro: lem is.,

Mr. Acheson: ¥we will procced to consider changes and will come cack to

this matter.

Prof. Moore: Oncethin~ trou.les me and that is how distur:=inz it would

w¢ to the state practice. Onc of the things that has een stated in
favor of federal rules is whether a model of states is adopted. So far
88 leoderal system woes it secems to me we ought to make changes that are
needed bnt I wouldn't make changes just to se making something just a
little it .etter looking, Without takinz into consideration what it

is going to do to state practice.

Prof. Elliott: Seems to me the one .sasic issue is do we approve in

general the appreanch of lule 2C€., Consolidatinz as AL Sacks has done
the various after related rules into one consolidated approach. I am
not against zoinz ahead with the changes out I think the principle
should Lo estalished nowv. I so nove,

Dean Joiner: I hope we can zet as much unanimity ae possiosle and I

think, Shelden, tnhat your motion will carry. However, { do think we
should discuss the su -stance first. I would like to suyrest that you
withdraw your notion.

Prof. ¥Ylliott: I withdra« my =0t ion.

Mr. Achecson: T azain state that we will wo ahead witih the susstance
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of ‘the changes for the rules of discovery and then we will come wvack
to the form in which we want them presented.

Item No. 2 - Trial Preparations Materials

Prof. Sacks: Wc will now talk moout specific proposals for the rule

and then come ack to the other matter:

There sre scveral sources of cunfusion. The pro:lem of the
existing rules have no specific provision for these materials. We
operate under the licxman-Detailer Doctyine and oood cause requirement
of Rule 24. Prof. Szcks explained the prolem and stated we have a
question of the cxtent of the Hickman Detailer Doctrine itself and the
extent to which “t applies to persons other than lawyers. Explains
different views of Altmont, Guilford, Hickman, etc. There 1is also
confusion as to dearee of justification. . . . Explained the diffdcult
copies which asks fov cppics of witness statements, other document
which do not contain in direct fashion the lawyers' theories but which
may raise a risk that somelhine along that line may .oc¢ disclosed.
Finolly, question of whether all statements of witnesses oitained
should not e made discovevrale. This does not do that. This taukes
the view of the Guilford casec that if the parties are on a parity.

I1f they have cqual access to the witinesses, o siaple disclosure as matter
of risht would not tlie.

Prof. Moove: Do you deal here anywhere wiik proolem of Justice Jackson

discussed in the note of flickman Detailsr that a request to requilre a

person who took oval statement to veduce thet to writine and proauce

Prof. Sacas: ot speccilicnily. If yeu mean 1l it specifically adverted
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On the merits the question, as I see it, is whethex or not it should
simply be » matter of right and I suppose what I am suggesting is that
given a situation where parties have egual access to the witﬁ;sses
there should not be a right to production. The problem should be

on the terme of what showing is needed.

My. Doub: Why in lines 50-58 do we tint this in the negative implying
that there can bc no production except on exceptional showing? Would
it not be hetter to say in 50-51 "subject to provisions of subdivision
(1), a party may require another party to produce.” . . . and at

the enda of 57 'upon a showing that denial or production.” I think it
would be better although the result may be the same. I don't like

the idea of laying down a goeneral negative exclusion.

M1, Oberdorfer: Arc there are real reasons for wanting to suppress

evidence that would impeach witness or what genuine reason is there
for refusing production of statements to be used for impeachment.

Prof., Sacks: 1 find myself in the position of being told by Mr.

Freedman and Dean Joiner that I haven't gone far enough with respect

to discovery in thesc materials and by Mr. Frank and others that I
haven't gonc tar enough in protecting against didcovery and it seems to
me that I would suggest that the impeachment problem is a special one
and should be handled separately and specially. We ought to be in a
position to say to hr. Frank if we think impeachment evidence should
get protection then we would write it into a rule in such a way as

to make that clear. Impeachment evidence may be obtained as part

of trial preparation;impeachment evidence may be obtained and it may

turn out to be not a part of trial preparation.
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Judge Wyzanski: I don't think you can tell whether a matter is-

inpeachment evidencce,

Prof. Sacks: I would lilkc to say lets hold this matter, with assurance

to John, that we will deal with it as Qa scparate matter, There remains
two ileoms which are central to this problem which are should statements
of witnesses He made producanle as a matter of right which is one point
of disagreement in the draft, and the other is does the draft fail to
reflect a proper view of Altmont and Guilford and if it does fail to
reflect that view should it reflect that view. It seems to me we

ought to ne able to take these in some series,

3

‘he discussion has developed to where we want ''good

et

Mr. Freedman: Scong

[4

causd' or we don't want it. If we take '"good cause" out I think we would
have eliminated most of our proilems. I suggest we find out what is

h 1

the sense of the Committee to remove '"zood causelY with the protections

which could e worked in such as they presently exist under 30(w),

i

and su.ject only totthat I vould suszest rhe question be put te the
Committec whether or not we want mood cause.

Mr. Cooper: I second the motion.

Mr. Acheson: I thourht we had reached this point once and decided not

to do it in this drastic way and I suggest we continue to do whakh we
were doinre which is work on the draft,

My . Jenner: I sugrest we ziven consideration to these factors. We may

¢

reaech this conclusiocn "t we should not deo sc at this eoarly tiae.
Cooper

Mr. AmphmssH: Prof. Sacks, what would help you?

Prof. Sacks: 1 had thourht that this issue #s so crucial that we have

to deal with it straicht forward. It might Se that nefore voting on it,
to consider what it is the draft accomplishes - what does the draft do

with thesc witness statements -~ so that we have a clear pk&ture of what
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the draft does and whot in turn Mr. Joiner sugge. .3 we should do. It
seems to me that at some point the -issue has to be faced squarely =-
in the sense that 1f wiltness statements are made producable as a mnatter
of right, then we have to gtart from that premise and then comes the
question whether certain exceptions should be added.

Dean Joiner: Would it be helpful to movse, and I merely ask before

moving, that the reporters be requested to prepare a draft substantially
along the lines that verbatim recorded witness statements are made

in anticipation of litigation shall be subject as a matter of right to
discovery, and to suggest a place where this would fit into our current
draft. I suggest this as a way of pointedly putting the issue of
requesting you to do some work, and if you don't believe in the
philosophy you shouldn't do the work.

Prof. Sacks: No.

Mr. Freedman: I move that the provision relating to "good cause'" for

production of these documents be deleted from these rules. Motion
was seconded.

Mr. Frank: I move we table Mr. Freedman's motion to be taken up later

and go on with the agenda.

Prof. Sacks: The ‘'good cause” has been deleted from Rule 34 and the

only howing that we are talking about is a showing 1in 26(b) (3).
Mr. Frank's motion was seconded and carried by a vote
of 9 in favor (There were 14 members present - no
negative vote was called for) .
Mr. Doub: I suggest that we start in at the beginning ofRule 26 and

take them up serilately.
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Prof., Sacks: (Explains the provisions of Rule 2u.)

Mr.Doub: I am questioning the word "only" in line 18. (It was agreed

that this word should be stricken.) This was taken from the rule
dealing with depositions, put in the change the word has required a
more restrictive meaning and should be deleted.

Mr., Jenner: In drafting Evidence Rules, the Committee is using the

device of using {1lustrative but not exclusive.

The Chairman inquired if there was any further discussion on sub-

division (a) and there was no indication that there way.

subdivision (b)

Mr. Joiner: I suggest that since the word “only" has been removed 1t

was the only reason for this particular gubsection and I suggest that
this subsection be deleted ond start off with subdivision (b).

Prof. Sacks: One of the problems I had was whether we needed this

gsubdivision and 1 must confess I was influenced Dby the desire to keep
26(b) as 26(b).

Mr. Doub: This is a clear reorganization of these rules and the titles
should be picked up in subdivision (a). It would not be clear starting
off with (b).

Judge Maris: This is a detail of reorganization and should be decided

after you have decided whether you are going to reorganize the rule.

Mr. Oberdovfer: In line 28 of (b) (1) there are thewords ''not privileged."”

Privilege is protected from the beginning.

prof. Sacks: The test relevancy to thesubject matter and not privileged

are taken verbatim from the rule.
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Mr. Jenner: In linc .7 the words "in accordance with these rules,"

consistent with decision made in 18, should be stiricken.
After discussion it was decided this phrase shouid remaln in

therules.

Subdivision (b)(2)

Mr. Frank: I move that the proposed rule is right and should be adopted,

Prof., Elliott: I feel full disclosure in this area should be permitted.

There is no reason in this day and age why one existence of a policy
to the limits of that policy should not be made available.
Consensus was that this should be adopted.

Mr. Jenner: 1 suggest this be in present tense, also. 'Is not,"

rather than "shall not."” "Is not by reason of disclosure admissible.”
Mr. Frank: Prof. Sacks, could you send the members clean copies of
the revised drafts so they would not have to take notes on small changes,

Mr. Jenner: I take it that it is unanimous that there should be

discovery of insurance., Lines 42-43, I would like to comment on this.
I don't think rules should be drafted in terms that a party may require
any party to do something else, but rather that the rule should be self
operating to say that the party may obtain discovery of the existence,
terms, . . .. I think the word "and" limits.

5
Mr. Cooper: I disagree tgxk I think it expressed it well,

Mr., Jenner: What we are addressing ourselves to is that we want to

gee the policy from the top of the page to the last rider.

Prof. Sacks: If vou put emphasis on production, you are emphasizing one
device when you really mean to cover the availability of all devices,

It will read:

A party may obtain discovery of the existence, terms, and

Timita aof oanv inanvanenes fcrioronatinn waa manda +hat Tavéictannn
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terms and limits be changed - precise language to we worked out ]

My . Freedman; Suppose the party has 1ost his policy.

Prof. Sacks: The way Mr. Jenner made the suggestion it would read "the

party may obtain discovery of". This is the broader reach.

My. Freedman: It is not limited only to the party who may have lost

his policy.

orof. Sacks:; That is correct.

1 4

Mr. Freund: Would lines 48 and 49 conflict with the practice in those

gtates that permit direct action against thc insurer.

Prof. Sacks: I don't seo why. The words suggested would read the

information concerning insurance policy is not by reason of disclosure

admissisle in evidence -~ there is an independent »‘asis for admigssibllity.

Wy, Franlk: The note should rmalke this rexl clear.

ey et

LURCH
Mr. Dou :: Sus@est we sxip 2¢(4) and cover more ground. <“ome back to

this provision later on. This suczgestion was approved.

Rule 25(4)

Praof Sacks ~ives run down BEXR On thig,
Mr. Doube: There is a question in my mind whether we should make such

~asitfications cetween experts.

Sewd

a distinction in such ¢

Doan Joiner: I think you mishit sring forward to this section the

requirement in e(i) of continuing osligations to bhring a witness this

would e particularly important., You can drop out who you want. I

don't know bow vou will dispose of that. But the general groposition
it

igtAt this point thad It ig/proper if you are roinz to require the name

of an expert witness in advance then you say you #re only going to call

o and - and then later decide you are coilng to call (¢) you should at

that time call him secausc this is purely in the control of the lawyer
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himself.

Mr, Frank: I anm going to support thie because I am going to take the

e o m—

view when we get to it that we should not have it at all, The one
exception would be if yvou have to keep your witnesses current.
General Discusc&dn

Mr, Frank: I move we revise section (b) to eliminate the possibility
of compelling testimeny by experts 1in the area of their expertise 1f
they are not going to be called as witnesses.

Mr. Acheson: I understood from the reporter that this is merely to

identify somebody.

p@of. Sacks: This identifies and then it goes a step beyond. It does

permit discovery i? there is a showing . . . . I mean to include both
fact and opinion.
Discussion but no action taken on motion

Mr. Frank: I move we¢ sottle this as a matter of policy and that we

wish to deal in this rule only with experts who are going to be called
as witnesses,
Further ABRXXHHRX#HX discussion - no action taken.

Mr., Freedman: Lot me amplify the problem Judge Wyzanshki put in a

moment ago., This is a particularly gensitive area in the field where
you get a case against some doctor and this conspiracy of silence makes
it impossible to get a doctor. What happens is, you go to a very good
close personal friend of yours, and say tell me what the lowdown

is on this. And he will talk to you without wanting to get involved
because it could mean his license. He could “e tossed off the board.
Therefore, he would only talk to you if there is absolute assurance it

won'+t be passed on or that he wouldn't be named and it wouldn't be.

=r b M ~ - - - RN Tt SR T S S il ol L e P I
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discovery of testimony from egperts who are contemplated to be
witnesses with the safeguard Abe has in mind.

Prof. Sacks: If we strike section 4(b) and limit it to 4(a) it is

essential that we accompany it by a note that makes it cleaxr that
existing law, somewhat which is along the lines you paved; continues.

1t would be close to a disaster if you wrote in 4(a) and that would

be construed to mean this is the only discovery possible against experts.
It would have to be dore in a form to make it clear thit the existing
law of discovery against expertise remains.

General Discussion.

Mr. Jenner: If I votz for this do I understand that the names of all

experts consulted must be disclosed? If so, I am opposed to it.
Motion as stated by Professor Sacks:

The normal rules of disclosure of persons who have information
about the case emerge from the general doctrine of 26(b). I haad
assumed myself it covered even the case of just a simple consultation.
Judge Wyzanski says "no", that is not so. Whichever it is, it does
come from 26(b) -- I would note that the effect here Qf what we are doing
is to lay a foundation for the showing of this 4(b). You would be
permitted to get jdentification. If you have a basis for showing you
couldn’t get the information yourself. This would entitled you to find
out from the other side if they had the facts or opinions by an expert
which you could obtain under this rider -~ which you could obtain under
this rather rigorous showing.

Moiion was voted upon and 8 voted for the draft.

Mr. Doub asked to be recorded as not voting on Ruie 26(4).

M1 . Erank: 1 was prepared to vote "yes" until Prof. Sacks! answexr to the

last question, but in light thereof I voted '"no" because I won't vote for
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any proposal under which you have to tu.n over the names of the
peoplc you talk to.

Mv. Jenner: He is doing two things. First, he is saying ''no," you
don't have to disclosc,” and then he is saying "it may be you do have
to disclose."

Prof. Sacks: Explaining why this is being done.

Judge Cooper: I would like to be recorded for this reason for voting

against it: I feel that circumstances Mr. Doub related and others

like that, in principle, that it is unethical to suppress that evidence.

kProf. Louisell: I too would like to go as far as (b), but the reason

I couldn't vote for it is the consideration made by Prof. Moore on the

deplorable situation where the government sets aside and takes advantage

of the type of éitu”tion prought out here. I wonder if it is feasible

to ask if it iwould be practical to make an exceptional rule in this

conncction with the government in view of the fact that the expert’'s
being paid for by the publiec.

Mr. Frank: My, Jenner ané I, at least, do not wish to have to respond

at all as to whom we have interrogated as experts. We are prepared
to turn over thne man who is to testify but we don't wish to turn
over any others. Wc are perfectly prepared to go along with you on
the hardship test as it stands as long as we don't have to submit a
list.

Prof. Sacks: . could continue to have 67-70 as the scope of the

provision and then (a) would renain about as is; possibility of

putting it second rather than first is there; (b) would not state
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that on a showing tha¢ a party could not without .ndue hardship obtain
information on the same subject through independent investigation or
the reterticn of other experts or both, he would be entitled to secure
identification . .

Judge Wyzanski: (reads resi of the draft as he sees it)

Judge Feinberg: There is a difference between consulting experts and

consulting experts and getting an opinion from them. (b) as it is now
drafted, with the revisions the reporter suggestis, includes experts yocu
have consulted but have not gotten an opinion from. I mean opinion

in the sense of formal opinion, not informal canvassing. Does it
include theeseexperts, because I think that is what all the shooting
is about. Most of the men who are objecting to this don't want to
reveal the names of all experts who they had preliminary talks with.
Mr. Acheson: It would be helpful if therreporter would rewrite this
paragraph, along the lines of thediscussion and put (b) first and then
(a), and then another draft putting it in the same order as it is now
and being careful in using different expressions at different times,

Meeting recessed at 5:00 p.m.
Reconvened, Friday, November 12, at 9:30 a.m.

The Reporter distributed the redraft of Rule 26,

Judge Maris: In (b) are you referring to experts not included in (a)?

Prof. Sacks: They are two separate and independent basgis for discovery.

Are you suggesting we do reed an introductory (interrupted).

Judge Mar®s: In order words, an expert retained or specially employed

in anticipation of litigation may well be one who will be called for

a witness.
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Prof. Sacks: The scupe of the two is separate. rhesse are meant to

be independent and cumulative.

Judge Maris: Yes, but you need a little language somewhere.

Prof. Sacks: It is a good point. The point about having them separately

was intended to clarify the scope in each instance. 1 think this is
worth trying to do and we can do it,

Judge Maris: Otherwise, I think this is excellent.

Mr. Jenner: This sharpens up and presents a problem which I think the

Committee will have to fuce. Probably haven't reached firm judgment on
this, but in cogitating for the next meeting it is one thing to afford
the other side discovery as to what your expert may have on his mind,

as to what his opinion is he has given, but it is quite a different

thing to that expert for the purpose of (a), exacting from him opinion

of the two main raeasons in support of your own, and (b) it is quite a
different thing to permit that expert, as I gathered would happen here,
under the second sentence of proposed (a), to vigorously cross examine
and the whole thing,alternative and other suppositions, sc that in-
frequently in many instances your expert is moving along. You haven't
really gotten him down to the point where he wili be when you put him on
the stand and to permit, I submit a very damgerous thing hexre tTo have
your expert cross examined, you put your expert on the stand and he is
subject to cross impeachment which will not be a prcper impeachment with
respect to an expert -- now, didn't I put this question to you and

didn't I ask you to assume these figures back 3 or 4 weeks ago and wasn't
your response SO and so. If this is permitted it will interfere with the
advancement ofthe ascertainment ofthe tmuth and the orderly conduct

of the trial. The issue here is, as I see 1t, one of the issues are we

to afford discovery as to those experts whom we have determined to call
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and I take it we are inclined to say unanimously that we should. I
could go along that far and I-think the bar, with some rumbling, will go
that far too, but we will hear loud protest, even up to that point and
if you are to permit your witness to be destroyed in advance of putting
him on the stand and before you even firm up your own views, really as
to your expertise, then I think the bar would have a real legitimate
complaint.

Mr. Acheson: I don't quite understand how far you would like to go

or are willing to go, and how far beyond that you feel you are being
pushed by this draft.

Judge Wyzanski: We are willing, are we not, to have the examination go

this far: Discover from the expert of the other party the facts known,

or opinions given, or are to bw given on direct examination by theeexpert.
What we are really afrald of is the expert is going to be examined with
respect to opinions on the general subject matter which is beyond those
you would ordinarily give on the record on examination..

Mr. Jenner:; That is right.

General discussion continues,

Professor Sacks: I think counsel would be able to state the subject

matter narrowly but there is something to Judge Thomsen's point that he
may be afraid becuase there is a sanction operating here that the pro-
plem of trial as to whether he has boxed himself in. If, in fact, the
Committee disagrees with Mr. Frank and wants it restricted in the fashion
described by both Judge Wyzanski and Mr. Morton who want it to be limited
to opinions previously given, or to be given on direct examination. I
don't know whether this is the best language, and the grounds thereform
1f this is what is desired, then I would like to be told and I will

attempt to find language to do this. John is opposed to that view

and it seems to me that is the issue on which I need guidance.
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Mr. Frank: Do you want a motion on this? I move we agree in principle
with the draft.

Judge Wyzanski: In order to test, I move amendment to themotion to

strike out word ''relevant' and insert "restrict.” I don't mean this has
to be the final wording.

prof., Sacks: Do I understand correctly, to 1limit in effect to the

opinions previously given or to the (blurred by cough) and the grounds
therefor.

Mr. Jenner: May I suggest, as I understand it, theparties be permitted

to discover the opinions of experts but only discover their .
That the expert is not to be used for the purpose of obtaining on
examination opinions on things other than, or phases other than, in the
opinion of the expert that he has reached that (voice trails off).

Judge Maris: That would come under (b). Have to take a showing of

hardship.(b) is broader,

Mr. Jenner: I hadn't that in mind.

Judge Maris: (b) is safety valve for person who can't get expert any

other way.

Mr. Jenner: (Summarizes) The issue is are you going to permit a party

to obtain the opinions of an expert who is going to testify for the
opposite party, and I take 1t we all agree that we should go that far.
Are we then to permit in addition (1) the vigorous cross-examination
of that witness, or (2) permit his examination on opinions or re-
forming whatever views he has obtained to assist the examining party
in presenting (Mr. Acheson interrupts) .

Mr. Acheson: We have already had that stated by the two judges on one

side and John on the other side. Now what we want to find out is how

we vote on it,
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Mr. Acheson: May we aave show of hands on thi.. Who are in favor

of restkicting (a) to Judge Wyzanski's, Judge Thomsen's, and Judge
Feinberg's views (the judicial view) =~ (Mr. Jenner adds: and my own) .
6 voted for themotion. *
Mr. Acheson: Now those not in favor of the Judicial
view, but who want to go further: 7 voted.

Mr. Frank: I now move that we approve the draft in principle.

Motion was seconded: Vote - 7 for and 6 against

Mr. Freedman: I wanted to ask a ruestion before we voted. 1 want to

be sure it does go as far as I think 1t goes. Otherwosds, it would
encompass these things that Bert has suggested shouldn't be included.
That is the principle I am in favor,

*Mr. Doub: I would like to be recorded as not voting on either'issue.

General discussion on subdivision (c)

prof. Sacks: Responding to a suggestion made yesterday I did make a

change in (c) so that the final provision at the bottom of (c¢), sub-
section (B), those orders are novw 1imited to discovery under (B). That
is true. That was in response to a point John Frank made yesterday.
Now you are suggesting that discovery under (a) is so broad as you see
it that that limitation should be deleted. 1 would personally favor
that with the express point being made that 1t is discretionary with
the court. That is, it does not yequire such en order _ 1if
authorizes, and in some insiances it seems to me it could well be 80
that one way of meeting the point, Judge Wyzanski, is to eliminate

that limitation that I added overnight.

Mz Frank: 1 suggest that if we are this much divided we need further

thought, Couldn't we perhaps take this as agreement in principle with

the-understanding to ask Bert, pefore- anothermeeting to give us -an actual-

draft to reflect his poinv of view and maybe we could agree on the
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draft and if we civculate it with the next material may-oe Wwe could find

0

omething we can € unanimous awout.
Mr. Jenner: I would undertake to do that. T am concerned with the
close vote. Jith this committee standing at such a close vote with

mensuers avstaining and two memers aosent.

Mr. Acheson: I an nevey really impressed with these preliminary votes.

It is veally for the purpose oi seecing where we stand.

Judge Fyzansiki: I want to explore what Judge Maris said that under (b)

vou can et most of this if it is . Really in a2 particular

case and I think it will ‘e most likely in a case where it is appro-
priate () woitld e auite sufficicent except (Interrupted).

Mr. Freedman: Yesterday the .asic reason for this rule was to oe avle

to cross cxamine the other fellow at the trial. This 1ls responded
out of that assumption.

My . acheson: We nave discussed (a) and have decided that we will have

another draft for the next meeting.

Judge Thomsen: Aro we recorded as opposing this.

Mr . Abhhoeson: 1 think it is indicated on the yecord that the vote was

7 to .

Jud e WyZADSKI: oy the rocord show that I said to Al that I think it

is verv important for rim to check oOn what is appropriate to cross

examination secause the three judges here evidentally think this is

not appropriatc ¢Yoss cxamination and several lawyers think the opposite.

May.oe there is some case law on the su.ject.
Al

My . Praniz:  If you are ready for the motion, I would like to move the

approval of parvarraphs .y and (c).

prof. Rlliott: Separate them John.
(-

)

Mr. Frank: zay,
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Mr. Coleman: I have two questions: What mechanics do you have for

finding out who these péaple are that have been consulted but who are
not going to be used in trial.

Prof.Sacks: VWe had sbme agrecment yesterday.

Mr. Coleman: Okay, then does this mean that the expert that you can

sell, and then you don't go forward with when he doesn't give you what
you want, and the other side can find that out and use that information.

Prof. Sacks: My best effort here. Attention would be as it stands the

language about retaining or specially employed is intended to gliminate
any effect so far as this provision is concerned. Any effect of
broadening the allowable discovery of "experts informally cénsulted.”

1t seems to me this would not permit or broaden whatever right now
exists to find out about persons informally consulted. It deals with
persons retained or specially employed. The Note should make that
clear. 1In (b) we now use terminology of retained or specially employed.

Mr. Frecedman: How would you identify these individuals. Is it implieit

in this rule that you would be able by interrogatories,or other nethods,
to develop identities of these individuals who have been restrained.
Prof. Sacks: Of persons retained or specially employed? Yes, it would

a
be/necessary inference from this that you might be able to obtain

thig information,

Mr. Freedman: In order to dispell any doubt about it, do you think it

should be incorporated in the rule?

Prof. Elliott: ©No, I don®t think so.

Mr. Freedman: I think it would eliminate confusion if we were to take

out of (b) the words, ?To obtain facts and opinion on the same subject."”

What I have in mind to these witnesses, as long as you make a showing of

nndiin hardchin wd Fheand ctatdnrne thot van Arantd+ vt rvner Adh A At s 4 e nam
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I think this would pu.ohaps alleviate not only tl.s particular situatior
but it would also assist (a)(Z2) and take care of those situations Judge
Maris and Judge Wyzanski were referring to.

Judge Maris: I don't follow that.

Mr. Freedman: You said before, if the party gets on cross~examination
or. the matter which is perhaps related to the particular issues, that
matter may be involved and may be excluded. You suggested he could
coeme in under (b), but under {(b) he can only come in if he can show
that he can't get an expert of his own. Why do we have to get involve
there? You suggested, Judge Marls, before that if you really want to
get into the other person's case you could get in (interrupted).

Judge Maris: I didn't say that at all, Abe, Not even approaching it.

If you can't get any experts at all of your own, then you can go in

to the other man's experts for this showing and get your own opinions
from him, but only if you make the showing that you can't get one
yourself or by manifest injustice.

Mr. Frank: I will be interested in hearing Brown's views as soon as h
hags time to meditate this. I would like us to approve in principle
paragraph (b).

Motion was stated as those approving paragraph (b) in

principle: Count was 6 for (Mr. Doub abstaining)

(I presume the Chairman voted "yes" but did not raise

his hand). The Chairman stated the motion carried.

Motion was stated for approvalof paragraph (c) in
principle: Count was 9 for == Motion carried.

pProf. Sacks: We do want to have some discussion about 26(c), Protecti

Orders, and to take up impeaching evidence, which relates to this ruld

Mr. Acheson: “Lets proceed with impeaching orders.




P

29.
Mr. Frank: Since we don't bave a preclse piece of text and the reporter
simply wants instruction on this point, may I make a motion to éhe effect
that the reporter be requested in giving us the next draft to provide
that discovery shall not be allowed as to matters which are to be used
primarily for impeachment. Mr. Chairman, the problem 15 this: Almost
all rules provide, particularly in local rules in district courts, that
sometimes impeachment and sometimes rebuttal material should not be
subject to discovery. Taking them separately, those ére the classis
exceptions, at least as far as they go. On the matter of impeachment
evidence, the general theory is that this material shall not be dis-
covered essentially because it is a good policing protection against
perjury. It thus becomes an exception to the rule against surprise.
Because this is an area in which a deliberate policing judgment is made
that you would rather have the surprise than not. That the value of
policing against the perjury is greater than the value of preventing
surprise. The classic example may be that (states example) . The
guestion then is must yvou reveal this in advance? The essential
argument for it, I believe, has been that if you don't you are sinply
tutoring thec other fellow how to tell his lie, There is enough perjury
in the court that you don't have to guarantee what the fellow has to
lie around.
General discussion.

prof. Wright: I think, John, that you have overstated the matter wome-

what more broader than you intended. There is a distinction between the
naterial you already have in your file and the material which you intend
to use for impeachment, and you don't want the other side to be able to
get, and used by you as discovery as a means to obtain the material to

jmnonarh the nlaintiff. 1t 1s only the former situation you are in doubt

o



30.

Mr. Frank: Oh, by all means.

Prof. Sacks: Yesterday therc was a question put about the negative

and affirmative. 26(b)(3) provides extra protection for trial prepa-
ration material. That is the best provision, and 26(b) (1) and the
protective order provisions which is just what we have now and under
which impeaching evidence doctrines are involved. 26(b) (3) says
certain materials may not be produced except on a showing. It just
seems inevitable to me that 26(b) (3) should not be taken to deal com~
prehensively with all the many items under which protecting oxrders are
given, Because they have some particular claim to protection. This
may include such matters as grand jury minutes, tax returns, etc.,
which are recognized as having special problems and upon which the
courts act by decision. Inpeaching evidence seems to be of that character.
In terms, 26(b) is neglected, and it is the trial preparation feature
that is protected. It seems to me it would benentirely in order in
the note to make that perfectly clear., 1 am quite happy to do that
but I don't think the text codifies that.

Mr. Frank: Mr. Chairman, do you want a last expression on this?

Mr. Achescn: I would take it that what you want from the Committee 18

that you don't want 1t codified out,

Mr. Frank: Ve want to be good and sure we are not doing that and what

ig troublesome is page 26 5«6, lines 65-66n. These are factors which are
supposed to be taken into account. We fear we have codified this out.

Mr. Acheson: 1 think that what we want to do now is to see if all

agree to make sure it isn't codified out.

Mr. Jenner: Motion: It is the sense of the Committee as a matter of

policy to redraft Rule 26 in no fashion to interfere with the present

development of the law, by distriet judges, in the area of disewvery and
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impeaching cvidence.

Vote: 12 for to 1 opposing (Mr. Freedman).

(c) Protoctive Orders

Professor Sacks: (explains chonges)

(Discussion was held on the pracketed portion of lines 182 and 193.)

Judge Wyzanski: (Suggested along nhere it follow the language of 1line

179 re '"the court.,” (Voice was low and could not understand reason).

Prof. Sacks: One of the troubles is that it may be incomplete. This

is the trouble with codification of such a thought that there nay be
an additional point which should have been included. For tnat reason
I think I would eliminatc it.

Judge Wyzanski: Why don't you eliminate the words ''the degree of,'",

leaving ""taking due account of importance.”

Prof. Sacks: This would be all right,

Mr. Morton: Al, I agree with you that it is unnecessary because I
thought it was merely stating one of the necessary matters raised by
the use of the word "Undue burden' or respect.

prof. Elliott: I move we not include the bracketed portion on lines

182 and 183.
Mr. Doub: We have enumerated all reasons why court should not be per-
mitted discovery in protective orders and it does seem to me that
there should be defined the major or counterbalancing factor, and I
pelieve, (cough -~ but sounded like) it should be left in.

Motion: To eliminate bracketed portion. 8 for - motion carried.
Mr. Frank: I would like to note two points for the reporter. (Mr.
Frank stated these were covered in paragraph 5 of his memo to the

reporter on the subject -- he also explalned his points).
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Prof. Louisell: There is an additional problem: Who owns it in the

sense of being allowed to sell 1it, Such as a publication right.
Mr. Frank: 1 suggest that more attention be given to the locsal rules
all overlthe country.

Mr. Jenner: I suggest we ask the reporter tollook into this problem.

1 feel thias is a special field.

Judge Wyzanski: May I agk. 1Is this a procedural question or ig it a

substantive problem not to be covered by the rules?
Discussion

Mr. Acheson: I think we should just have the reporter to check.

Mr. Frank: I have a completely new thought. I would like for the
reporter to advise us, as & by-product, of our own work in the field of
Rule 4(e) in years past, we have revolutionized really the matter of
interstate handling of law suits to a very marked degree. This 18 very
radically changing the nature of the practice in taking distant deposi-
tions and that requires a whole new look at the matter of costs in
conjunction with depositions in terms of costs of taking them and of
where you take them, how people are to be protected, etc. This arises, -
and belongs under this subsection.

General discussicn
Mr. Doub: I have one question. In lines 184~185 did you not intend
that it would mean that the court may order that the moving party or
person; - shouldn't the word ''moving'" be in there?

Prof. Sacks: Certainly that is the case one thinks of immediately. I

am not éntirely sure about it. Y..u may have motion by one but there
may be other objecting parties as well. 1If there were objectiong for
several, I doubt we would want to limit it.

Mr. Doub: If you don't put in something.
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Prof. Sacks: I see the problem.

Mr. Coleman: Do you have any objection to providing that once you file

the motion for a protective order that that automatically stays in
taking the depositions until after the court can dispose of the motion.
Mr. Jenner was asked how he felt. He replied he was not prepared to
say.

Prof. Sacks: When you said you are not prepared to say, what cbjection

do you see to the automatic. . . . (voice trails off)

Mr. Jenner: Well, if it is in good faith then it should be sutomatic.

Prof. Rosenberg was asked what his report shows.

Prof. Rosenberg: Well, I can't tell you from the report about it but

1 suggest that this would be dangerous in some cases. If the witness
was about to leave, for example, by the simple device of taking motion
for protective order the party anxious that the witness not be deposed
could get rid of him and any flat rule making or the motion for the
protective order will stay the taking the deposition would be dangerous.
Present practice is that if the discovering party wants to take the
deposition and the responding party wants that it not be taken pending
the outcome of the order, then if both want their wishes hard enough
there will be this extra motion before the court. But it seems to me
that there isn't any avoiding it.

Mr. Morton: I think one of the alternatives is that vou could resort

to Rule 37, and tell him not to angwer.

Mr. Coleman: If it is non-party, when you serve notice if it doesn't

bring him in you also serve the subpoena; then the protective order,
when you file it, will state deposition but subpoena remains in effect
and, if the court rules, the original subpoena will bring him. I'm

just saying to take a look at it.
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Prof. Sacks: I agree to do this,

Mr. Frank: I would like also to ask that we give consideration to this
from the standpoint also to gomehow we can avoid use in penalizing in
some sharp way, the viewing out, but é% ig true, gentlemen, that in
sparsely gettled states this is & s;rbous problem. In Chicago, &8 Mr.
Jenner states, you can always find a judge. But this is not true in
some places.

Mr. Abheson: Is there any further discussion on protective orders.

1s it the Committee's view that we should now return to Rule 26(b)(3).

Mr. Jenner: I want to move on.

Prof. Sacks: We do need a resclution of this problem with respect to

the Joiner proposal about written statements before we adjourn. Some

guidance or instructions. I am suggesting it is a question of whether
to do it now or later.

Mr. Frank: I believe it would be a destructive business to do it now.
The fact is that it needs, on the part of each of us, more meticulous

work than we can give it at this meeting. We have to reread Guilford

carefully and consider whether we do, or do not, feel this gets it or

doesn't get it. We have 8O many matters that don't take real research
on the part of each of us that I believe there would be great merit to
put it aside until the next meéting.

Mr. Abheson: I believe it is the thought that we don't have to do it

at this minute.

My . Freedman pursues the issue.
Mr. Doub: We just don't want to hear any more discussion on this. 1
suggest we move oh.

Mr. Jenner: I would also, Mr. Chairman, and may I arise to a point of

personal privilege, 1 don't feel prepared to meditate on this or reach
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a decision. I received the material only a week ago and I have not
had an opportunity to read all the cases. This is so important that
1 want to have done my homework and I don't feel prepared to vote if
it is taken today or tomorrow.

Judge Thomsen: 1 suggest we do not take any vote on 26(b){(3) at this

meeting but we continue to explore individual problems which will help
crystalize our views on this when we do come to vote on it.
One reason is the recent Fourth Circuit opinion by Judge Sobeloff.
Approved by consensus - no vote taken.

Mr. Acheson: This was the view of the Committee §ﬁgx that we would move

forward and take this matter up at the next meeting.

Rule 26(d) Timing of Discovery

Prof. Sacks: (Explains the draft and mentions number of days when

deposition is to be taken.)

Judge Thomsen: Inquires about 10 days.

Mr. Morton: I have no particular view about pumbers - 10, 20, 30 - or

otherwise, but isn't the commencement of the action the wrong touch
though. Should it not be after service of summons, because when the
commencement of the action starts the running of the statute and it may
be sometime before, for no%t fault or whatever, before notice of servied
is either made in person OF publication or otherwise. Isn't that the
real danger.

Prof. Sacks: 1 had the same problem and I will go back and change this

to service, but I must point out the commencement is the standard use
(interrupted).
Discussgion

Prof. Sacks: 1 would be perfectly content, 8o long as that is the

problem, to change that.
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Mr. Frank: We have in our circuit a deep feeling that rule changes
should be made for purpose of solving felt needs of community or
profession but not otherwise. . . . and I do feel that priority
matters are not creating any great problem at all.
Mr. Doub: 1 disagree with Mr. Frank. I favor the adoption of this
change (gives 1ilustration).

Mr. Morton: I think George Doub is right. First place, I have never

understood why the priority problem existed in suits considered to be
1imited to a situation of race but discovery I don't think that., I
think priority is step which was created in S. Dist. of New York but
after years they solved it.

Prof. Moore: Does the rule take care of the difficulty that the Admiralty

Committee had. They felt it necessary to put in a special amendment in
26(a) to provide taking depositions de bhenne esse. I should hope you

would be able to devise someway you could have the same rule.

Prof. Sacks: I completely agree every effort should be made as this
particular disparity is not justified by any functional difference. . .

Judge Maris: The point here is that the reak problem is to find a

judge. It is all right in New York and Philadelphia but there are
maritime districts like the Southern Digstrict of Georgia where you can't
get to the judge at times. Saying you can get ieave of court isn't
answering this particular problenm.

Mr. Acheson: May we leave the Admiralty problem for the moment. I am

.

still not quite clear whether or not vou left out the first sentence ~-
you don't alleviate your problem.

Mr. Frank: This is the point I want to make. Fhe discussion we have

heard clearly indicates two separate rules but so far as this is concerned

it is fully taken care of by the second sentence kereof which gives the

court adequate discretion to handle these problems. The question
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of who comes first and what you do with plaintiff's priority of
defendants we will get to in another rule.

Judge Maris: 1 am not quite clear about this. As I see 1t there is a

general feeling that there is a priority adopted around the country
which is observed and so it seems to me the first sentence has this
effect. It indicates to the bar that there 1s such a priority and
therefore encourages the bar to settle between themselves with reports
to district judges. If you take this out doesn't that greatly increase
the likelihood of . . . with the district judge, 2as counsel will think
there is still priority and you have to go to the judge to get 1t
eliminated; whereas, if you put this in it is notice to the bar there 1B
no prority and you follows can get down and decide what dates you are
going-to use.

Mr. Jenner: I move to delete the first sentence of Rule 26(d).

9 voted for (Mr. Frank and HMr. Jenner)

Mr. Doub: I move adoption of Rule 26(d) in principle:

11 voted for and 2 agazinst.
LUNCH

Rule 26(e) Discovery Procedures

Prof. Sacks: Explains the draft.

Mr. Doub: I si#ggest a contrary view as to (1) and (2) =- not important
enough to embody in the rule. We are not trying to write treatise

on discovery rules. We are not trying to make them 80 elaborate that
they are going to cover every feasible minor matter. In most cases you
don't have this problem and I raise the question whether (1) and (2) are
really important enough to deal with them.

Judge Thomsen: I think it is important for people moving from district

to district to know what the practice is.
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Mr. Morton: I recommend it be national one way or another.

Mr. Frank: I feel more as George does. . . . states 2 problems.

Prof. Wright: 1 would like to call to the attention of the Committee

a very recent case decision from Louisiana by Judge Ainsworth in which
the party had the chance that Judge Thomsen suggested. (Recalls the
case for the Committee). I think this issue goes beyond Judge
Ainsworth's case. It is true, is it not, Al, that in every repotted
case, the issue has been about names and witnesses.

Mr. Frank: You should keep the list current. It is information about

accounting and that sort of stuff.

JQdae Thomsen: Are you saying there should be no rule, George's position

wa? I believer, for a modified rule.
ﬂz} Frank: I am troubled. Al, I would make them do is keep & ligt

cufrent.

Mﬁ; Doub: I don't think we should prepare a rule on assumption that
ea%h case is the lawyer's life work and that he has nothing else to
th&nk about. In complicated case with hundreds of interrogatories, it
cquld readily be an argument whether you shouldn’'t have added something
1ater. 1 think it should be called specifically to that lawyer's atten-
tion by the notice before trial,

Discussion continues.

Mr. Jenner: I suggest it be the sense of the Committee that we are pro-

posing, that in the absence of any specific court order, a party would
gubpmit his interrogatories and they would bhe enswered and there would be
no continuing duty to supplement, except with names of witnesses having
relevant facts. There would be freedom on the part of the interrogaténg
person to file supplemental interrogatories asking that the matter

in specified instances be updated. That would be the normal practice
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in the absence of a court order. The order has complete power under
the draft we are proposing either to this by imnosing 2 particular
duty in a particular instance or by cutting off discovery as it now can
or whatever.

Mr. Freedman: In most districts today you have & rule of court or some

unwritten rule which provides that, as of a given date, the discovery is
going to end either at the time of the pretrial conference, OT, etc, As
of that time discovery ends and has to be a continuing duty so that if
either party comes 1into possession of information he is under duty to
furnish it prior to time of going to trial. If this is incorporated in
the rule, then it solves the problem.

Mr. Morton: 1 unddrstood this motion to mean order of court in a

particular case; you don't mean general local rule.

Mr. Jenner: I agree,.

Prof. Kaplan: This is plainly limited to interrogatories'and admissions.

prof. Sacks: If document discovery becomes subject to a notice method

it would be applicable to that to, but not applicable to depositions.
Vote: All voted for the motion except one
abstaining (Mr, Freedaar].

Rule 26{e) (2)

Prof. Sacks proposed this be

Mr. Jenner: I move we take reporter's recommendation and delete (e) (2).

- -

NDiscussion

Judge Feilnberg: We have a rule in Southern New York similar to the rule

mentioned by Mr. Jenner in 11linois, but I see no reason why Federal
Rules have to have this provision for us to have local rules., I think

the suggestion of referring to the local rules might be in the potes, -

b

but I agree with the reporter that this should not be in the Federal Rles.
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My . Doub_: I so nove. %

Motion was carried unanimously.

Rule 26(e) (3)

Proi. Sacks explains the draft.
Mr. Frank: Mr. Chairman, I was one of those who wanted this and I do
like very much the way Al has given it to us, This 1s what experienced
people do but there are inexperienced ones who . I would put it in
the interrogatory rule and it seems to be duplicated in admissions. This
is really 2 matter of detail. I have one related point: I feel deeply we
ought to be publishing forms fer interrogatories of a simple sort along
the forms as they related to the other forms which come out with rules. It
is at this point, it arises as we are now on, I believe, it relates to how |
the answer and question should be. We ought to have some form of interroga-
tories then that would be thinking if such fashion that in normal cases thei
answer and the question would come together and would be available easier..i

Discussion
i
i

Mr. Frank: I wish to find out whether the gropp does wish to engourage

the reperter (perhaps he wants to hire someone else} to study and advise ;
us whether it would be useful to have some form interrogatories to use l
in conjunction with the three we are now working at. Ask Maurie also %
i1f that might not help meet the problems he has raised. |

Mr. Acheson: They will both be glad to look into that. :

Mr. Jenner: I would like to have the reporter inquire into whether the

use of stock interrogatories as it has developed in the outlying state |
courts and other jurisdictions subjected parties and courts to very |
serious abuses:; whether the interrogatory applies to particular or
peculiar types of the casesg or not; the stock interrogatories were

filed by insurance companies for defense, by plaintiff's lawyers for
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the plaintiff (interrupted) .

Mr. Abbeson: I wonder if you would gend the reporter a list.

Mr. Jenner: I will be plad to do so,

Mr. Freedman: I would ask too that the stock interrogatory that was

proposed aud adopted in the bastern Digtrict.

Mr. Acheson: Send him copiles cf those.

Judge Thomsen: I wart to make a strong protest to our attaching any

form of stock intervogatories. I think it would be a calamity.
Judges Maris aond Wyzanski: I agree.
Prof. Sacks: John, may I inquire about the inquiry to be made -- you

are talking about form interrogatories in substance, i.e., a set of form
interrogatories that would he usable in a particular type of law suit =~-
personal injury, litivation, set of form interrogatoriss.

Mr. Doub: l.ets vote on that.

Judge Maris: I hope we aon't do it.

Mr. Doub: I am absolutely opposcd to it.

Mr. Acheson: We will vote on it., Mr. Sacks, please state it.

Prof. Sacks: Mr. Srank has asked the reporters and Prof. Rosenberg

and has addressed himself to the advisability of the Committee's issuing
2 gset of form interrogatories. I just inquired whether he meant

substance in personal injury cases -— 2 set of interrogatories of what-
ever number. ile said "yes, this is what he has in mind." Xf a majority

=

of the Committee is foxr that there is a job to be done but if, on the
other hand, a majority is against it, then I would like to know so that
this need not he done,

Mr. Frank: I realize that anything Judge Thomsen is against is a

disaster and that Ig Judge Maris thinks it is wrong, may be an undue

hardship, but I would likes to say -- in my region they feel strongly
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about this -- in this one instance I dilsagree even with Judge Maris.
What we are finding is that immensc amnounts of time are being
castod in costs, cte., becausce people use variations which they
ineptly make up themsclves of stock things which can perfectly be
scrutinized, The survey data shows that where every lawyer uses
form intervogatorices, the adversary has few complaints about his
discovery. Beyond that, what is happening 1s the most severe single abuse.
The thing that discrcdits discovery and intcerrogatories more than
anything c¢lsc is what Bert is talking about -- which is the use of greatly
sccepted numbers of intervogatories -- the use of stock bundiles.

Judge wWyzanski: I admit there are all kinds of judges but every time

you put in a standard form you ave interfering with an excellent judge
as well as whother you interfer with a poor judge. You are making him
conform to the lowest common demonator. I have never in my whole life
used standard instructions and I never intend to.

Judge Thowmsen: It seems to be this is an ideal subject for local rules.

I agree with vou, it is desirable for the bar to have a standard set of
forms, but I question whether it should be uniform nationally.

Prof. Rosenberg: Judge Thomsen has said much of what I was going to

say. It is true that interrogatories is in use in discovery practice.
It is true that that is the chief objection which you can distill., I
have ouotations here, some of which rend your heart, about the use of
minmeographed and prefabricated voluminous interrogatories, magy of
which are irrelevant to the casc at hand. That is the major source of
objection by defendants and plaintiffs., It is also true that approved
form interrogatories, of the types adopted by local rules in many dis-
tricts, have apparently achieved a salutary purpose and it may well be

that because the type of business varies from district to district that the
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way to handle it is .y encourafin local district rules which take

account of the special charactcer of the type of law suits that come

.

into the district; take account of the character of the Har; nature of ,

-

practice, etc., and then do approve so that the var will know what

w

torms of interrogatories in <iven cases are going to stand up and are
goinz to e insisted upon as answorasle in that district., T would
think Judse Thomscen said it when he said it could e done on local |
rule wetter than here. It is the prefaricated form of interrogatorles
hat causcs the proslem.

Prof. ©lliott: I movedthat canned interrogatories e not a part of

the rules. Seconded .y Mr. Dou,

Mr. IFrank: &r. Czairman, I have the wit to get oul of the way of a

steamroller when it is coming my way. You can't firve me -- I quité?!
i move we adopted3) ns salutary. I don't know whether it 1elongs
here or elsewhere.

Judge Maris: It scems to me to e a very small matter of formal way

of preparing papers. 1 question whether it should so into national
rules. If we should —o into this kind of detall we could fill the
rules with pages and »nages of detailed instructions. I wonder whether
it is really decessary. It is a good idea - there is no question
anout it but (intcerrupted).

Prof. Kaplan: It might .e carried over to pleadiuzs., Allegation and

then saying denying.

T,

Mr. Acheson: May we have an oxpression as to whether the Committee is

s

in favor of retainin~ (¢)(3). Favor of, please reise hands:
5 voted to retaining it.

Mr. Freedman: I would like to ask oefore I vote. Is this designed

primarily to set out as a matter of procedure the question (several a

voices).
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Judge Maris: This is just to aet out whether it 1s important enough

to give to the Suproeme Court or whether it should .e in local rules.

Judge Feilnverg: TOr those who don't feel it has attained importante

enough to ¢ put in rule, I wonder if it should e put in oke note
rather than rule,

Mr. Jenner: Why should it .e put into every local rule in the country

when it coula e put in this rule once?
Vote was again taken: 5 voted for retaining it -
7 voted against retaining it; Judge Thomsen anhstained.

Pro{. Sacks: Lets turn to Rule33. Might we pass 2y 34 for the moment.

Pass wy Item 9 and turn to Item 10 which involves the mechanics of
discovery procedurc and particularly as it relates to Rule 33. We have
seen talking asout intevrogatories in Rule 33 and if might >5e that oy
doing that first we will get a vetter understanding of what will be
ultimately accomplished in 34,

Rule 33.

Prof. Secks: I am speakine of hule 33 and what I call the change in

mechanics of discovery procedure and I would note that similar changes
are made with respect to Rule 36 and the revised Rule 34. . . .

Myr. Dou-s: I would like to remind the Committee that the changes made
in Rule 33(a) are those wec agreed upon should se made at the last
meeting. I think this is a tremendous improvement over the present
interrogatory rule and is excellent. The only query I have is about
lines 36 and 3¢ 'the party su mitting the interrogatories may proceed
against the partv"”., I don't like this explanation. Should bhe a better

way of saying that what we mean irs that we may move for relief.

Brof. Sacks: I think thzt langua ze could certainly e dmproved.

e




BEST AVAILABLE COPY.

Mr.,

enner My view is why do you nead it at all?

Prof. Sacks: (Explains why he did this.) (This was a fullblown rule,

etc)l We will take this out.

Mr. Frank: I have one problem. I would not eliminate the 10-day
provision., What we are doing is this: We are now providing the
interrogatory may be served with the complaint. The abuses of the
large scale interrogatory by this proposal will be that the plaintiff's
counsel will simply in automobile accident cases tell girl to prepare
complaint and plaintiff decided damages are such and such and will send
in interrogatory Form 14 which will be a large bundle. I am well aware
to put it back to 10 days means the fellow can send the same bundle

10 days later but I do not believe that universally he does so., It
just takes an extra move, and by the very act of having the extra move,
I believe we will get fewer of the form interrogatories shoved down
people that otherwise is the case.

Judge Maris: I would like to raise this point: There was agreed to

as a temporary solution in order to get on with the union of civil

and admiralty procedure, in the rule which you have just now referred,
but there is a great feeling on the part, certainly of the standing
Committee, and I think generally, in which the standing Committee
solicits as much possible help from your Committee, to work out a
solution which will be applicable across the board and reasonably
satisfactory in every case including admiralty cases, and not to have to
continue special exceptions referring back to ancient obsolete statutes
are setting up a whole new procedure for this 1little classification

in these rules. Therefore, unless there is really very cogent reasons
for continuing a decisive procedure, which cannot be applied in case

of" a vessel which is sailing this afternoon or tomorrow morning, I




would hope you wouldn't do 1t. T would hove a real effort be made to
work out some type of procedure which can be applled across the board.
T think this is it. The 10 days {s inadmis#ible in thils type of
admiralty case as you can all see. The ship can't be held for ten
days.

Mr. Acheson: We did decide thls once, didn't we?

Mr. Frank: Yes, but I don't want to stand on that. If we decided 1t -
wrong, let's change 1it.

Prof. Sacks: I think our original consideration of this, at the time

the admiralty committee raised 1it, was done before we had tackled the
problem of priority and the general change 1in mechanlce.

Judge Maris: That is right because you had postponed discovery, but

they had to come up against discovery. Something had to bw done
preliminarily to this present discussion which you are now having.

Prof. Sacks: I think we should tend to eliminate the 10-day provision

unless, as Judge Marls Sggs, taere 1s strong reason for 1it, and I don't
think there 1is.
General Discussion

Prof. Sacks: I think the problem 1is whether we have a good raason for

insisting upon deviation. Bert, does your point go to the question of
the 10-day delay or whether it goes to the questlon of whether 1t should
be counted from commencement of the action.

Mr. Jenner: 1 think the right to serve and responses should run from

service of process and not commencement of the actilon.

Mp.-Doub: It is immaterial when the interrogatory 1s served -- what
is important is that the minimum time lag to answer 30 days 1s not
running before the defendant has been served. You have taken care of
that ir. lines 24-27. what iifference Joes 1t make TO the defendant

whether the interrogatory is served With the complaint or 10 days later.
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What is important is when he has to answer and he doesn't have to
dnswer the minimum period, unlcss there is a court order, until 30 days

atter he has becen scrvoed.

—
Y

Prof. Sacks: I wish it werc taken care of. DBut I don t think it 1is.

Bert suggests it run from the service of complaint and summons and the
rule as it was, and as I have revised it, makes it run from commence-
ment of the action.
Mr, Doub: No in Z26.

Prof. Sacks: 26 refers to scrvice thereof meaning service of inter-

rogatorics.

Mr. Doub: Oh, that should refer to, of course, the complaint.

Prof. Sacks: I take it the instruction or proposal is to have this run

from service of the complaint and summons, and that I am prepared to do.

Mr. Jenner: "Sorved with the complaint'" doesn't bother me any but it

is any system under which the interrogatories would be functioning
before »rocess 1s served.

Judge Maris: This would take care of the admiralty because if the

claimant is recsponsible for the ship which is liable 1t is a proceeding
in rem against the vessel that happens to be herc. They can get their
answers even though they don't have to file them for 30 days. They
have an opportunity to obtain the information before the answer.

Mr. Acheson: Does that meet your pbint?

Mr. Frank: No, but I take it no one else is concerncd. My point is

that I would not allow interrogatories to be scrved with the complaint
in a civil action, but I take it my brothers are not concerned with that.

Mr. Morton: Lines 16-17 you suggest the answers and objections should

be signed by the same person. I understand the California rule makes
a distinction as, quite clearly, if the answers were signed bv Mrs. Doe.

the injured party, she would know what she was ssaying; but about
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objections -- reduce her signaturc to nothing, o.,cctions are made by
counsel and should be sipgned by counsel.

prof. Sacks: 1 agrec.

Mr. Jenner: This will requirc some revision, won't 1it?

Prof. Sacks: Yes. While we are on 33 why don't we take up the

additional material which is not very elaborate or complex. There
is (1) the climination of the reference to adverse parties. I rather
assume that has general approval.

Mr. Coleman: Al, in iines 45 and 48 what you are trying to say is that

the merc fact you had discovery by depositions doesn't bar you from
having interrogatorics. 1Is that right? (Prof. Sacks answers "yes.™")
It could bhe interpretcd to mcan that you couldn't do the interrogatories
until after you finish with depositions or vice versa. What you
really nean is simultaneously o one after the other. At least, 1
hope that is what you mean.

Prof. Sacks: 1 was really trying to simplify the language. As it now
reads -- 45 on -- "Subject to the provisions'.

Mr. Doub: Why don't you say jnterrogatories might be served either

before or after.

Prof. Sacks: The language there is the language of the present rule.

Mr. Cooper: What about inserting the words, ''vice versa', after the

word , ''answers."

Myr. Coleman: The way I read it I have trouble with 1it.

Brof. S.cks: 1 have no objection to changing that.

Mr. Jenner: May 1 raise a point that is disturbing me and see if the

reaction of the Committec is that it disturbs them. In lines 59-57,
is that sentence, as revised by the reporter, to have a stark affirmative:

provision that the number of interrogatories and sets of interrogatories
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to be served is not limited. 1t seems to me an anjoinder on the
district court judgc. Whereasg, heretofore, it said, the number of

interrogatories to be scrved is not limited except as Justice

requires to protect the party from night's expense . I anticipate
the vreporter had in mind that he was going to provide in a protective
order the language somewhat of that character. Here we have a problem,
which always faces you when you take language that now exists and make
a change, as e¢videncing and intention. It appears to me that if you
are going to do that I would prefer to have the whole sentence come
out rather than to say starkingly and affirmatively only that the
number of interrogatories or sets to be served is not limited, 1 do
not see why we should strike out tnat language.

Suggestions from floor: why not strike out the whole sentence.

Mr. Jcnner: T would rather see the whole sentence come out than the

way 1t is.

Mr. Morton: \Vouldn't it mect cverybody's point to take the whole

sentence out of Rule 33 and put in a general statement in Rule 26, that
there is no arbitrary limitation on the number of depositions, inter-
rogatories, requests for admission, or requests for documents., All,

of cou.se, subject to Rile 26,

Mr. Jecnner: i would suggest that we think the reporter now has the

gense of what is troubling the Committee and he will handle it either
by restoring the language he crosscd out or by a general provision
in the other rule.

M. Jenner's statement was accopted as the consensus of

the Committec.

Prof. Rosenberg: May I ask whether that general provision could go to

the tvnes of discovery dovices. You mirht «av there sre nn 1imitatinana
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on types ol discovery devices and you could get rid of 4G through 48
as well.

Prof. Sacks: It is a good point. The problem will be to draft something

of a general character that will fit into 26.
Subdivision (b) was approved with clarifications
from the floor.
The Chairman announced that (a) and (b) had been approved.

Mr. Coleman: Do you mean in (c) that if you attach the document that

that is all you have to do? That you may not be called upon to make
further explanation if the document itself doesn't give the ingquirer
the answer hc thinks he cught to pget?

prof. Sacks: (Replies to this inquiry.)

Prof. Kaplan: I think Bill has a point. The language you have here

merely says ''may be obtained." One way of confusing the issue beyond
any change of getting at the facts is to throw hundreds of documents
and books at the incuiring persons. Seems to me some tightening of
the language in line 59 would be in order so that they certainly
may be obtained without undue harassment. Then the furnishing of
documents should be sufficlent.
Mo, Coleman: Supposc for example, how many times you three fellows met,
instead of saying, we met 15 times at such and such place, he says on
such and such date copies of our diaries of all employees, and you
get an answer, You will be about a year going through the diaries
and then you might not get the right answers.

Short recess.

Mr. Acheson: Gentlemen, all papers willbe sent to members at least o

e

month before meeting and possibly five or six weeks.



51.

Mr. Acheson: We have approved in principle (a) and (b) *o be revised

along the lines of discussion.
Discussion continued on subdivision (c¢).

Prof. Sacks: Charlie W ight points out one change from the California

Statute which probably is unwise., California Statute refers to business
records, i.e., uses this general language but it is the instances when
answers may be obtained from business records and I have used the term
"records." Charlic's point is that business records would themselves

be admissible in ecvidence and thus the material derived from them

would be acdmissible and that gives you the equivalent to answer of
interrogatories. If you go beyond that, you do not have equivalence.

I wiil look at that again and, I suspect, will come back to the California
language on that. That does not meet Bill Coleman's problem, which is
whether cr not this is tight enough to insure the interrogating party
that he can in reasonable fashion obtain the answer. I certainly do not
have the language that might do this in mind at the moment. We would
have to defer that. I would 1ike to hear from David Louisell about

the California provision.

Prof. Louisell: The California provision, I have it verbatim here.

But I will not take time to read it unless you want me to, It is a
l1ittle tighter not only with respect to business records but in a few
other details. The California Statute really hasn't given the trouble
that you anticipate might be given under the new federal proposals,

It is largely to he self-corrected if a person upon whom the interroga-
tories are served does something ridiculous like submitting 100 or

more documents. <Cf course, the corrective order would be available

to the proponent and if the answer 1is not reasonably apparent from

what is submitted then., of course. the nroananmdar haco tha wldons oo
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an answer. So it is largely gelf-corrected; nevertheless, I don't
believe the California law has given any trouble along the iines
mentioned by Mr. Coleman. However, 1 don't have any objection to trying tu
tighten up your new rulc.

Mr. Jenner: I fear this .ule. No problem has arisen in this area

because under those circumstances the responder moves and obtains an
appropriate order rather than have the party respond to the inter-
rogatory. Wwhat I fear, that even the freedom under the California Rule,
whiclhi I think is superior to the draft Al has in that it is much
tighter, at least to abuse . . . . It seems to me this may afford

in actual practice a shifting of the burden quite properly placed
under the present rule on the respondent back to the questioner. Iu
the absence of some evidence of showing that there has been a need in
this rield, I would have doubt because this may well be a Pandora's
box and cause the district courts to be subjected to more notions
than when the responder wishes to say -- the thing we do today

is (then explains present practice).

General Discussion

Mr. Acheson: Ben, do you have any helpful ideas?

Prof. Kaplan: Well, I think the problem there is to find and express

the conditions for the use of subdivision (c) and ti should be thought
about and redrafted, and maybe even rejected.,

Mr. Jenner: I have no objection to another attempt which doesn't create

problems that don't exist now and afford a responder who deesn't want
to give information (interrupted by everyone talking) .

Prof. Sacks: I take it the suggestion to me is to see what tightening

can be done and maybe I should report back that it is not worth the

effort, that you can't tighten enough without creating the problems.
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Prof Rosenber I think the only thing that emerges from the complaints

about interrogatories is, as you say, there are two separate issues
invelved: one, is the issue of imposition and expenses of responding
party which he would like to shi{t to the interrogating party; the other
is the guestion of making the responding party take the position on

his theovy of the facts as those facts are derived from a large body of
wiitten material and nothing should be done to avoid the possibility of

getting from the responding=party a commitment of his theory on the facts,

Mr. Doub: If I were counsel I would use that remarkable word "No."

Mr., Acheson: Just where do we stand now.

Prof. Sacks: It is left to me to attempt a redraft but I gather there

is a good deal of skepticism and fear bhout it that any draft will cause
more trouble than wve now have,
Mr. Frank: Shcre is also enthusiasm for your proposal so we cheer you on,

Prof. Sacks: (Summarizes) Trat a tightening is desired in order to assure

the asking party that he will not find himself with materials he cannot
reasonably be ezpected to go through because he doesn't understand them

or the bhurder on him is excessive. There is a fear that also he shouldn't
have the burden and Judge Wyzanski says there is a real problem as to
whether you can identify those and I am mot at all sure you can and beyond
that I don't have any clear sense. There is great skepticism.

Judge Thomsen: A man should not be allowed to use this as a debice to

aboid comnitment on issues he should commit himself., This is an element.

Prof, Sacks: I wiil attempt to talk to the Califorpia people as to what

if any like we can derive from that drafit with respect to thsee objections,

prof. wright: I think tuat all you have done on Rule 33 is fine, but

I raise the guestion of whether the Committee has done everything

necessary. John nas spoken several times about Rule 33 being a very

fromthlacnme annt dn Adornnsrove T crtan 14 wmereAald e AAS e amer ormvsmwds camatond
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parts -- I receive numerous inquiries about rule for particular kinds
of interrogatories, questlons about asking about matters of law and
matters of fact. Has the Committee addressed itself to which there is
anything that can be done to relieve this kind of difficulty?
Mr. Frank: I do not have an affirmative suggestion but I do feel we
are simply totally striking out on this. We are really fiddling around
on minor points of Rule 33 when the truth is that, according to Prof.
Rosenberg, 67 percent of ouk prohlems or some other prodigious number,
in which we are simply abusing the hell out of each other on the use of
jnterrogatories in which we are dancing away from answer Dby all sorts
of evasions. This is the number one sinkhole in discovery right now
and we are just not getting anywhere.

Prof. losenberg: Reads from the Survey the figures on the sorespots.

Judge Thomsen: Could we ask Prof. Rosenberg to write a letter to

Prof. Sacks with copies to all of us telling us not only what we read
in the report but giving us the benefit of his judgment as to which
items of abuse, or claims of abuse, you feel can be handled by our rules.

Prof. Rosenberg: I will be glad to do this.

Judge Thomsen: Also, why doesn't Charlie Wright do the same thing.

Prof. Wright: Nobody has given me a billion dollars, but I will do

my best.

Mr. Acheson: Shall we leave Tule 337

Mr. Frank: Yes, with the understanding it remains wide open for further

discussion at the next meeting and that we encourage thz reporter to
give us all possible jdeas for the interrogatories problem and that
we expressly ask Prof. Rosenberg and Prof. Wright to circulate to all
of us concrete notions on this subject.

Meeting recessed at 5:00 p.m.
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Rule 34

Prof. Sacks: States the drait presents a proposed new rule, and

explains the major changes.

My. Coleman: Question, on line 32 you say “entry upon designated land

or other property'" -- iz "other property" limited to real eatate?
Someone mentioned ship which was discussed yesterday and stated it was
discussed the first day and the things it should include.

Mr. Coleman: I just think that when you read it you could limit it

to real sestate.

Prof. Sacks: Do you suppose that 1s a point that could be taken care

of in the note to clarify 1it.

Mr. Coleman: Yes,

Lengthy discussion held on this rule,

Prof. Elliott: I would like to ask for preliminary showing re court order.

Judge Thomsen: We want to make it as nearly automatic as we can. Whether

we leave '"good cause" in or provide some other language instead of good
cause, we want to avoid the necessity of a court order -~ making it
automatic. If a man objects to the interrogatory, he doesn't have to

go to court simply because he objects. He only goes to court if the
plaintiff says "I want him to answer anyway'', aftes the objections

are effected by the plaintiff. But if the plaintiff files an interrogatory
and the defendant says "I object” for some reason, when they come in to

us more than one half of the objections are accepted by the plaintiff. . . .
either getting up or rewggting that question to ease objection and

it is an awful waste of time.

Prof. Sacks: In each of these Axzf instances what we are trying to do is

make it automatic, that is extra judicial, so that nothing will come to

court except a dispute, butl you will notice in our scope provision
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we do impose hurdens on parties sceking discovery at times and on some
matters we are now agreed on that and in others we have deferred and
seems to me that could be deferred. By the principle of having the
discovery extra judicial and putting to the court only genuine disputes
with respect to 33, 34 and 36 and the deposition practice is what is
the issue.

Mr. Jenner: The effect in I1linois in the Northern District if precisely

this: the approach there of the judges was that when counsel approachés
with a motion respecting to discovery that is served but they attempted
to work it out in advance. If unable to it is distilled down to a dis-
pute between the parties -- whether on interrogatory, order for answer,
etc. Maybe that is too cumbersome a way of getting at it but that is

the objections which Judge Thomsen and I quite thoroughly are argtculated.
I would move that by this device or some other deWice or of the debice

of the Northern District, or both, as the case might be, that as a matéer
or principle, I would urge the Committee to accept that,

Prof. Sacks: I would ask for this degree of specifity. Bert, recognition

that that philosophy and attitude calls for 2 shift in Rule 34 from a
requirement of a court order in every case to a request form of discovery.
Mr, Frank: Could I see if Bert would welcome an amendment. Part of the
problem here is, as a practical matter now, the defendant, as the thing
now reads, is not called upon to worry with the documents oy worry or

deal with them until after his answer bscause the motion has to be filed
and the motion takes time. It must be responded and gets #n the caldndar.
So a byproduct of eliminating that provision is that the request can go
out with the mXimingtiagxikatxgrny¥ interrogatories and the plaintiff

now gets (&) his complaint out, (b) his interrogatories out and (c) his

request for documents -~ all go at once, Could we achieve the benefit;
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you and J dge Thomsen want to get and at the game time avoid titiing
the scale by providing that the rqquest for documents under the rule
may be filed any time after 20 days.

Mr. Jenner: I thought I had expressed that in my comment which was that

as far as possible we make this déscovery process as automatic as we

can. I think in large part it will work out that interrogatories will
not be served with complaints; that requests for documentis will not

be served hefore answer; that the automatic objection in those instanées
where there is no answer on the file you don't know what the issue 1is
until the answer is filed and normally I would say in 99 out of 100 cases
the district judge will say -~ you may not know what the issues are -—-

I certainly don't know what the issues are -- but there is an answer on
the file. So he will postpone. . . . My thought at this moment, John,
has been not to try to tie down the reporter to specific time limitations
put at the next round of this we will have a whole we will be able to
look at interrogatories, documents, depositions, and receive an impact

of what might be done here.

Mr. Acheson: May we just push the issue -~ what we want to get out of

this discussion is got general debate about everything but find out
from the Committee 1f they agree with general statement that was made
by Mr. Jenner for the guidance of the reporter on 34,

Mr. Jenner: I revise mymotion that it be the sense of the Committee that

the reporter redraft to make discovery as automatic between counsel
befores it reaches the court room as possible and we will see the balance
he works out,

Ejudge Maris: To bring only actual disputes in the courtroom.

Motion was seconded,.

Motion carried. 11 voting for motion,
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Mr. Frank: I would like this portion of the recurd to show the totality
of my thoughts: I want to vote especially my agreement with Judge
Thomsen. This is not a personal injury matter. So far as I am con-
cerned everybody should get paid -~ and this would be great, but

what we are talking about are the other types of matters and 1t concerns
me deeply on this precise point for example, the SEC. It comes after
people with temporary restraining orders obtalined ex parte. We will

be getting in the same bundle interrogatories and demands for pro-
duction of documents are one effective protection now agalnst what
frequently 1 see is a plain heavy overweighing on the part of the
government cases which are prepared, as has been aptly said, by Judge
Thomsen, for months in advance and taken up by surprise is the time
given to get up off the floor in connection with the timing of this
maptter. Now, Bert, my concern is I don't know what we have done here
about the timing of these things.

Mr. Cooper: Bett's motion was a very limited one. And he mentions

the fact that the question of time -~ these are the things we can
consider later.

Mr. Frank: In that case, the time is wholly unprejudiced, is that right?
If you can't lick them, join them.

Mr. Jenner; Look at the time provisions that the reporter suggests.

Buch that you don't overbalance one side or the other having in mind
trying to get at +he truth that Mr. Freedman says and which was
originally said at the Committee meeting back in 1960 and to which
theCommittee adheres.

prof. Sacks: I have simply referred to the fact that there is testing

and sampling inserted into this provistion and I have called attention

to the new 34(c). There is virtually moving along and unless there
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is strong feeling that someone wants to suggest about either of these I

would suggest going to some other things on which I would like some

light.

Prof, Elliott: As I recall testing and sampling came from Charlie

Joiner in connection with the Michigan Rules.

Prof. Sacks: It came from Charlie Joiner and there is a provision in

the Michigan Rules which refers expressly to testing. The reference to
samplgng is not in the Michigan Rule but it was suggested by Charlie
Joiner, I think probably the term testing, if standing alone, very
likely would permit sampling in a proper case., I think there is virtue

in spelling it out.

Mr. Jenner: Mr, Chairman, this is done today (explains a2 case). All

E= 2

I am thinking about now is to invite counsel now automatically
relatively -- saying all right now it 1is reasonable that I should be
able to test this mechnical process or your mechnical device and take
a look at it and before we bother the judges with anything let them

try law suits and reduce the congested calendars. That is what they

are trying>to do.,

Mr. Acheson: Bert, areyou against it.

Mr, Jennexr: No, I am for it. He is introducing another rule,specific

invitation is not there but which counsel in trial of cases have
already worked out.

Prof. Elliott: Do you want it in therxrule or not?

My. Jenner: We want it in the rule.

Mr. Acheson: I'm glad you are perplexed also.

Prof. Sacks: Is there any comment on Rule 34(c)?

Very little general discussion.

Mr. Acheson: Then I take it we will go to Rule 35,
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Rule 35 = Physical ¢ Mental Examinations

Prof. Sacks: (Stated the aspects of the rule)

General discussion

Prof. Sacks: For the moment 1 am simply reportingon the inclusion of

the term employee and I an recommending that it be included with the
jnformation I have given to yocu.

prof. Wright: The employee bit was an idea of mine about 12 yvears ago

which I sold to Judge Clark and he in turn sold to the old Advisory
Committee. I did,as Al said,some of the checking on the experience

of the states which had adopted it. They 3een to think it is not

much used but it works okay. I must say that the wisdom of old age has
now come to me and it seems unnecessary. In the rare case where you are
interested in knowing the physical condition of the employee, why not
name him as a defendant. 1 realize the tactical advantage that plaintiff’
counsel simply had in naming only the corporation rather than the
individual, but I don't know that this tactical advantage 1s gsufficient
of importance that in order to preserve it we should get into a matter
which involves perhaps an uncourseful court order, involves, by very
great likelihood, that theSupreme Court will not like what we are

doing. It seems tc me that the thrust of the Schlagenhauf opinion 1is
that we don't want to do this sort of thing. I think you are going

out on a limb which we need not do.

Judge Thomsen: I think that one reason you are making a solomon out of

the judge that I don't think but a very few judges could handle.
The test is whether the employee is not beingsubmitted to examination
because he has objected or pecause his employer is objectlog.

Prof. Sacks: I agree with Charles that inclusion of employee is

obviously not an important point because the experience we have
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indicates it is little used. 1 don't have any great problem -- 1if
theConmittee says strike it out, Seems to me on balance I would keep
it in but it is a fine point and we can go one way oOr the other,

Mr. Cooper: I move that we strike it, just to bring it to a head.

Prof. Elliott: I second the motiomn.

Vote: & voted for taking it out - Motion carried.

Mr. Aoheson: We will strike itout temporarily anyway -- until some-

body moves to put it back??

Prof. Sacks: May I say that I made a change about what should be in the

reports of positions when they make their exchange of reports and I
think our language I finally used, lines 22-25, 1 believe I took from
the Illinois Rule., Charlie Joiner suggests 1t should/ggre specific
and should provide explicitly for copy of X-rays, cardiograms and
instead of giving copies of them ~=- would they be expensive --
instead they give results of all tests made, diagnosis, together

with like reports that findings result of all tests which I suppose
means their description of the result of the X-ray and the cardiogram.
Charlie's suggestion is whether copies should be included as a matter

of course.

Judge Maris: Results could mean interpretations.

Prof, Wright: Al, I think you have misunderstood what Charlie wants

(goes on to explain).

¥r. Jenner: I don‘t see any reason for spelling out rules.

Prof. Elliott: I do, Mr. Chairman, I am concerned with the process of
technology anyway and today's rule may speak today's practice but we
don't know what will happe? %gu{gars from now (cites television viewing

leave it the way it is.
of the internal organs).
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Mr.Freedman: Cites .xamples of taking counsel ..thyou for medical

examination,
Mr. ACheson: I think we ave all agreed that we don't need this in
the rule,
Mr., Cooper: I S0 move.
Vote: Carried - Almost all hands raised but Mr, Freedman voted
against it.

Prof. Louisell: What we have done now with Rule 34 means that the

only instance of discovery where there must be an original court order

is with Rule 35.

Rule 36, Requesis for Admission

Prof. Sacks: Explains the draft.

Mr. Frank: Gentlemen, it does seem to me that there should be no idea
so novel that we don't look at it. This in this reppect presents the
rule with the largesti single potential if we wish so to use it in
changing the American practice. Because we could use this rule by
pushing it only a 1little bit harder to put the whole cost of law suits
upon the loosing party. That it would be by just using this device and
expanding that we could adopt the English system for such modification
as may appeal to us and by permitting a party to ask admissions on the
whole case, then put the other side in the position if it denies those
matters and if they later prove having the loosing party pay the bill.
1 am in doubt about the wisdom of that -- my inclination is the other
way but Brown ras@ed this point two years ago and I have given it a lot
of though as to whether we should serlously either consider (a) going

all the way, or (b) not going all the way but achieving some compiomise

or intermediate position. (continues speaking re costs). It has

fom msn v e Bliad e o e b e f SR [} b TR ~ a
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an assistant to the reporter, ©r SOmeone, ot get a report from some-
hody that would tightly evaluate whether Rule 36 should be used to
shift the cost of litigation either in whole or in part. I am very
much for the rule as the reporter drafted it. I think it is grand,
The question is whether it shouldn't go much farther and how should
it bear on the total cost problem and the precise place where that
bears is exactly now what he is now talking about, which is the
relationship to the scope on admittance on one hand with the sanctions
on the other.

Prof. Elliott: This should be reserved for Rule 37.

Judge Feinberg: Mr. Chairman, I have one point. Professor Sacks, can

you give me some {dea how many times coui te have imposed costs on this.

gfof, Sacks: I think I have seen one or two.

popf. Wright: I kthink there may be about ten.

Judge Feinberg: Except for the posaibility that Mr. Frank has just

ralsed, 1 have sone doubt whether this rule serves any purpose at all.
I think at least we ought to focus on this gquestion if only for a moment.

prof. Elllott: About Rule 36 as a whole.

Judge Feinberg: Yes, Rule 36yas a whole. It secems to me if the rule is not

used very much and 1f it is ignored by evasive answers and if courts do
not impose sanctions then what purpose is 1t.

My, Freedman: Ve use it extensively.

Judge Feinberg: That is what I'y trying to find out.

prof. Sacks: The point 1is a 1ot of things aren't admitted. When you

get a lawyer 3@ who does deny or glves reasons for not admitting or
denying, the test applied in that situation is whether or not it was

abusive and we have @ery few instances in which we have recorded cases
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that that was the case -~~ the threat is there.

prof. Elliott: Could we go back to the first point you made == the

deletion of two words. I had to close discussion on this but we can
work on that and then move forward. At least we might make some
pProgress.

Mr. Frank: Mr. Chairman, I hate to ynsist but I would like to get the
sense of theCommittee on this.

Mr. Jenner: John presented a matter, Sheldon, and he is entitled

to (interrupted).

prof. Elliott: Entitled to have it put up., I am simply trying to get

rid of what may be a less controversial item, Bert.

Mr. Acheson: John, would you like to present this?

Mr. Frank: I would like to make this motion, but only 1f the reporters
welcome it. That the reporters be requested, if possible, to

advige ug, working out with you how they finance it, prior to final
vote on this subject, whether the whole matter of Rule 36 should be
reexamined., Whether there is merit in Judge Feinberg's view that in
the absense of sanctions it is a worthless rule, (and I don't think,
however, that that is true), whether on the other hand it is a suitable
tool for covering the case of really abusive law suits Or gross

costs, whether the proper device is the one suggested by Judge Wyzanski
opposing damages wholly apart from Rule 36, whether it is usefully
approached in terms of Rule 36, or whether the matter should be simply
ignored as Dave has suggested may be the casc as contrary to the basic
efforts of our litigatiocn. But could we have recommendations on that
based on someboedy's contemplative study and conparisons of this world

system?
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Prof. Sacks: 1 regard the study as Mr, Frank as requested as really

being quite separate fyom discovery. It has only a nominal relation-
ship of Rule 36 and o study which would take on the question of
revamping and revising our system of costs in litigantion which has all
other kinds of cases, The question whether the Committee wants to
embark on that study is one question. 1 don't think it should be tied
to what we do under Rule 36.

Judge Wyzanski: I am quidé persuaded that Judge Feinberg knows what
goes on in New York but in Massachusetts and in Maryland, according

to Judge Thonsen, 1 understand this practlce is utilized and very
useful. But a general request, if I may say something about John
Frank's request, unless 1 am much mistaken the problem of costs is 2a
problem of substance and not procedure.

Mr. Cooper: That would be my view.

Judge Maris: If it did, gentlemen, we would have to have a very high

level Judicial Conference decision on whether we went inte it.

Mr. Cooper: I suggest we get along with the motion sO we can move

ahead.

prof. Elliott: I had a motion heifore it and I come back doggedly.

Mr. ACheson: Could we just dispose of John's very interesting

suggestion, 1 think what the Judge has just sald is very important.

His Committee 1s our boss. John's suggestion, I think, is important

and ought to be considered. would 1t be satisfactory to you, John,

not to have this attached to any rule but let both reporters and me
whether

talk with Judge Maris and see/whas this should be pursued and if so

how and whether he wants to talk to the Chief and therefore I would

not think it wise for this Committee to be making recommendations
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that our superiors don't want us to get into. Ou the other hand, 1if
they do want us to get into this, we ought to do it.

Mr. Frank: That 1is all right with ne. I am just deeply troubled.

Mr. Acheson: X think this is the way to do it. We may now g0 back
to Professor Elliott's suggestion.

Prof. Rosegnberg: The study illustrates the great difference between

the judicial part of theiceberyg ~-- that visibility to the judicial
and that going on in the field -~ the percent of cases in which re-
quests for admission aremade runs around 10 percent -- about 10 percent
of the cases roquests 2Rk admissions are made and that you might

want to compare with the example in depositions which occur in about
50 percent and jnterrogatories and inspections occur in about 83
percent of the cases. Requests for admission are well down the line
in the point of frequency. Now seldom do motions about requests for
admissions come before the court and very rarely indeed are sanctions
applied for refusal to admit under circumstances when the admissions
might have been nade. We, you gitting, and in the court, see very
1ittle of this because it goes on extrajudicially,

Judge Wyzanski: 1IsS there a great difference (cough blurs out).

Prof. Rosenberg: 1 can't give it to you offhand, though I could look

it up.

Judge Thomsen: May I (pause) if we could cut out two words we have

been talking about, do you think that would increase the number of
requests for admissions appreciab.y.

Mr. Jenner: I think it woulid incrzase the amount of litigation for

and motion for

P s
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Prof.Rosenberg: What 0. Jenner says 1s so, Objections made about

recuests for admissions ave olicn made on the ground that they call
for opinlons, legal theories, and for judgment and conclusions -~ that
is indicated. Dreosumably those additional complaints would generate
nore court procedufos. ilowever, 1f therule were amended soO that it
wiped out opipion as 2 basis for objceiing that might have quite a
different ciffect. That is to say, if it is known that you are going
to losc it z2nd you went to court objecting that 1t was opinion and

that might damp down the number of eourt mationg.

Mr. Jenney: Ho matter what we put into the rule as to a conclusory

ctatement as to whether the defendant or plaintiff or plaintiff's
contributor, wus engligent, or defendant was negligent, ag a matter

of fact you. ng thc administration, are never going to be able to

have responces which admit the case and I think it would be a very

'ay 1f we came to that. Ve have a system of justice new in

which the trier of faci sces or hears the witness' testimony and the
jury; and the judge, without a jury, weigh that evidence and they reach
a conclusion, -nd to force a party, be he plaintiff, third-party's
defendant ‘e., thot he be forced to strike at judtice as to testimony
and overything elsc which is still not pefore the court is very unwise
and we arc talking about, I think, a secrious fundamental, If you go
to the cxtent that is now suggested you iwill change materially the
practice of administering justice.

Prof. Elliott: I can't scc why the reporter's suggestion is not accept-

ablce. Ve have provisions for protective orders and other orders amply
covered as well as to sanctions in Rule 37 and I would like to see

those two words stricken. Maybe Bert feels you ought to clench a nail

1 .. 1. L - FERTE . s . - . - -
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which we have,at least in principle, adopted. Do you want to confuee
it by singling this out here?

Prof. Sacks: Might I say that what we were talking about here was

a request to theother side to admit that the whole case 1is simply
nothing to the whole case and that is the end of it. If that 1is all

we were accomplishing, I wouldn't propose it. What is involved is that
you have a zeries of issues in the case and as the best example I can
give is tho scope of cmployment issue which is certainly a question

of law as well as fact and there are guestions which are only issues

in the cwse, not the whole/case which involves opinion as well as fact,
and the cases show there is great confusion about that and conflict

and what we ave talking about is whether or not we want to make clear
+hat one side can ask the other side to admit. That X was acting

in the scopc of employment, An issue in the case which could thereby
be eliminated. Ve arenot attempting to write a rule which simply

says to the party to admit the whole case., The rule isnot serving

one of its important purposes which is £o get an admission which eliminates
one of the issues in the case and the issues here sometimes called
ultimate, or what have you, necessarily involve at times questions of
opinion,to some extent law. That 1s what is involved.

My, Coleman: Couldn't it be handled by stipulation or pretrial con-

ference?

Prof. Sacks: I1f you have one.

Mr. Coleman: It seems to me it is thetlype of issue that has to be worked

out on both sides and I agree with Bert that by having it done by
admission that you are forcing one side to make a judgment as to how
the jury comes to find an undisputed fact.

Prof. Sacks: {ronlies to HMr. Coleman)
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Genrneral discussioun co .cinucs,

Mr. Morton: What we arc talking about is two words,"of fact', whether

they stay in the rule a1d what you are talking about is something
quite different.

Mr. Jenner: I arm talking about effect if you strike those two words.

3L

My, Morton: Dut you are saying that that effect will be to cause people

to try to get pcople to admit themselves out of court entirely. If
the presence of the words of fact or absence of them don't really

bear on that all that the presence of the words "of fact" do now is

to give the chiseling non-adnitters to go and bother the court. You
ask them something that is called a mixed question -~ that isn't
really thc issue, For example, if you ask him to admit that Smith owns
a4 Chevrolet ~~ that, of course, is a aguestion of law. It could be

a point of a law suit. Then the request could be improper. But if

the real cuestion in the law sult is something where you agree that

it is only a cuestlon so that, my experience has been, peopie selze

on the words “of fact to obviate the purpose of the rule which is to
~et noncontested matters out of the way, whether they are facts or law,
It is the rule which has been decided about theSupreme Court that
enfringement of patent is a guestion of fact. It has bheen said
aumerous times (I am now sure whether it is right or not) but nobody
ig a patent case that I have ever heard of just asks the other side to
ndmit whether it is enfringed, whether it is fact or not. I don't
think tlhe answer you are getting now is really determined by the
pregence or absence of the words "of fact.”

Mr, Oberdorfer: I wonder whether we arenot trying here to achieve by

ndmission out of the presence of court what can be more effectively

accomplished when the matter is right to be brought o the court's
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attention in a pretr..al conference.

Brof. Sacks: There is &a grent virtue if you have a pretrial conference

addressed to it. I have Uniform Practice of Pretrial and it seems to

me that that is onc of the problems. Anothew feature is it really
depends on the degrec of contest. As Brown bMorton says, there are
some cases that are really uncontested and you can get rid of it early
and it doesn't turn on whethevy it is fact or opinion of law, It
depends on whether it 1is uncontested. When you get to the harder ones
where party denics oY refused to admit, it may well be that although
he denies at earlier stage or explained why He denied at the pretrial,
there is a change.

General discussion continues,

My, Morton: Let ume give you an example in lieu of where we use this

yule, The statute mekes a document printed and published abroad for
certain legal affects. 1t would appear that if 1 ask that such and such
catalogue 1is printed, published which appeaxs in France on 5th day

of May, 1961. The words, Pppinting and publishipg,” clearly involves
application of law of fact because so many coples came off the press

and so many were sent out, etfc., and you tell him why you think so,
(continues with this example) . But it is no good to wait until

the pretrial conference to see if you have to go to France.

Mr. Frank: Could I join Brown who completely persuades wme on this

whole matter and vemind you that in my own community we have these
jdentical rules in our state courts. We have 19 trial judges. Not
more than 3 or 4 are competent to run a pretrial conference well.

30 that would never happen in pretrial, Wo are using admission now

and it is helpful and I think Brown is thousand percent right about this,
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Judge Wyzanskl: I would 1likk to change ny position after listening

to all of this, but I think this is going to bring about an early
pretrial. It will be cuite all vight in our district because cases
are signed the moment they nre before the court, but I am more

sure it will work out favorably where matters are heard before one
judge for discovery and another judgo in connection with pretrial

and trial and that is the real danger.

Judge Feinberg: 1 think what Judge ¥Wyzanski said is perfectly

applicable to the southern District. There ig a danger that this will

cyrop up before a motion judge and sone other judge will be pretrial
judge. Not only 2 danger, but probable, as rarely does it work out
that the same judge that heard the preliminary nmotion hears the
pretrial,  On theother band, 1 am impressed by what Mr. Morton said
and I am inclined to vote to delete the words "of fact."

prof. Rosenberg: (Asked if he understood correctly and stated the

matter as he understood it.)

Judge Wyzanski: I think it will arise this way. The question will

be put as a guestion of fact of law and he will deny it with either

"yveg'" or 'no’ and will answer "I must wait until further investigation

of the matter," -- that will become the answer. Thereupon what will
happen will be the requested party will then bring the matter before
the judge at that siage and 1t is going to be a pretrial right then
and there.

Mr. Oberdorfer: What ig the incidence of pretrial conferences?

prof. Rosenberg: As best we can figure out, about 50 percent of the

federal civil cases.

Judge Wyzanski: If you 1ecave out personal injury cases, wouldn't it
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counscl could do it.

Mr. Acheson: I beliecve therc ave two members of the Committee who

want to keep the words in and everyboedy clse wants to taoke them out.
Am I ripght?

pProf. Llliiott: Lets have & showing of hands, Mr. Chairman.

Mr. Acheson: Just for fun iets have a show of hands. Who would 1like

to strike the words 'of fact"? MNr. Acheson started the count and
reached Prof. Louiscll who stated that ne was still troubled and
would like to makc further comment before voting. (Mr. Acheson
asEREER continued to count and then accounced that 5 were troubled
and the rest wanted to strike the words.) Now, you may make some
moye comments, We just wanted to see about hew it stood.

prof. Louisell: It seems to me that to be discussed is one of the

most difficult and perennial problems of litigation -~ that seems to

be fact of law. Now if you take it in a pleading contest a plaintiff

is only supposed to plead facts. I can put a complainant under oath

and compel defendant to pui answer under oath, Only facts, But we

know it never worked very well as a matter of pleading. The distinction
between what is law of fact, what is law, and what is merely'"___“ of
fact was terribly confusing and one of the reanl reasons we had rules,
Now you will remember yesterday we were discussing somewhat the same
problem in the contest of interrogatories to adverse parties and we
realivze the need for distinguishing facts from law and that contest.

On thc other hand, when you come to summary judgment where the test

is you are entitled to summary judgment if it is moest genuine issue

of fact, no material issue of tfact, it hasn't been much trouble and
wonder if the reason is you arc before a trier himself, namely the Jjudge.

Mr. Jenner: And you have presented 211 the facts. After that he looks
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at the facts and decides one way or the other.

prof. Louisell: I sensc the veal feeling here that at pretrial, of

course, despite the lack of tho same kind of authorative sanction

in the sense that an absolute financial sanction, that you have

under Rule 26, I sensc¢ thot some of what Lou has been saying and
that Judge Wyzanski thinks would advance the reality of pretrial,
that it would be called hewve before the judge, that psychologically
permits = satisfactory of Taw and fact and therefore I am
wondering, although I would like more time to think this over because
originally my reaction was all in favor of the reporter's suggestion,
whether the inherent difficult is that you can't do this by mere
exchange betwsen the parties.¥ou require the presence of the judge

to really distinguish law and fact.

Mr. Frank: The thing I like about this ig that that is what it gives
us,as I read the draft. In Brown's comments to Bert there ought

to be some better reason for not admitting than that you are arguing
over whether it is law or fact.

Mr. Oberdorfer: May I invite attention to the language in Rule 16

relating to pretrial which authorizes the court to require parties

to appear before a conference 1o give consideration (1) simplification
of the issues and jumping down to (3) the possibility of obtaining
admission of fact and of the documents which will all add unnecessary
proof and suggest if{ you want to do this,just as a possibility, that
perhaps ;you might achieve what you want to achieve by amending

Bule 16 to say possibility of obtaining adnissions of matters.

you
Mr. Freedman: By this time, Lou,/will have been too late because

pretrial is on the eve of trianl,
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General discussion continves,

Prof. Sacks: we have here, Lo oever, the cuestion whether there isn't

another set of cirecumstances to shich the nretrial conference solution
as it now develops 1s just not the nnswer and whether we need to take
care of those ~- the I le - chwgco,

My, Acheson: I wonder i: o could get any further by discussing this

point now, I think o bave brought out that there are five members
of the Cormmittce (I Jon't know how George Doub would feel and I
take 1t that Charlic Joiner would not be worried) who do not agree
wilth this ond¢ all the reporter needs to know 18 that most of the

Comucittec would not pe upset by this.

iy, Cberdorfer: 'av I offer : suggestion for continuation of this in

recess for thei:r consideration as to whcether this problem we have just
boen discussing is susceptible of solution in whole or part by

furtrer treaiment or these (volce trials off).

vy, acheson: I think that is already the feeling. The other aspect

of the problem of scope is one I mentioned before as to whether or
not it is desirable to amend the basis of objection to requests to
admit so that it would spell out thattthe objections would be 1ir-
relevance, privilege, or unduc burden or expense and thereby making
it clcar that the objection to a request if "disputed'" on thero is
A cloar conflict in the cases would be resolved in the terms of

nev standards, disputed issue would not be a defense unless it was
unduly burdensome to respond and in the ordinary casec it would not
be, and similarly it would not be an objection that there 1s an

effort to sccure admissions on a seriles of matters upon, in some

-



logical sequence, unuuly burdensome to regpond.

1, Cooper: I move we approve the nmendment.

Motion was seconded,

My, Jenner: Why do you want to eliminate in line 30 the words

“ig otherwise improper.”

Professor sacks:; (inswers My, Jennexr's question.)

Judge Wyzanski: iould it help to add "or in the opinion of the judge

ourht to await trial."”?

Prof. Sacks: A1l right.

Judge Maris: That might solve 1t,

Discussion between Mr. Jenner and members.

Judge Thomsen: If that would be added to this list in line 34, two

items (1) that it is permitted or should await proof and (2) or is
otherwise improper -- and I don't see why you should handcuff a
defendant, plaintiff or whocver it is that is responding (interrupted).

My, Jenner: Oxr to handculf the judge.

Judge Thomsen: For all time in the future he can never think of any

other reason for aenylng -- this handcuffs and to protect us if we

put in “otherwise improper, and the judge aske what do you mean by
"otherwise improper.' The very good amendment that Mr, Sacks has worked
out through 43-53 will take care of it and clear that up in advance of
the trial and I think when you read the whole rule together it would be
cuite unfair to the answering party, the asking party, the plaintiff,
defendant, and court, not to allow counsel to think of some other
possible reasons subject to being slapped down promptly on 43.

Mr. Cooper: And this will take care of the trip to Mouscow.

Mr. Acheson: I think you have persuaded all of us, Judge Thonsen.

1oty apvrae o thot



Prof. Sacks: May I raisc one other aspect of 36 and that is with

respect to binding effcct -~ fule 36(H) which runs from lines 54-68,

Mr. Coleman: How about Brown Morton's hypothetical about call to

Russie sayilng this is okay and finds out two months later he never
talked about it and Mr. Kruschev didn't know what he was doing --
you mean I ought not be able to come into court and now present it.
How would you be able to do that because I couldn't show that he
wasn't prejudice. You say only grounds to be able to withdraw is
to show that the party is prejudice.

prof. Sacks: Prejudice in this sense drawn on the whole problem of

prejudice in the pleading field, and what 1is involved is . . . .

Mr. Jenner: The question Mr, Coleman has raised is a sound point.

It isn't merely that the party requesting will be prejudice but
also is that the man who made the admission of thedenial was 11l
founded will be prejudice also and the way you drafted this you
exclude that possibility.

(Several people talking)

Prof. Sacks: This calls for something similay to what we did to experts,

Mr. Frank: Could I suggest that we consider Rule 60(b) and the general
standards therce and how that should apply, otherwise we will be in
position compcled to make the admission and then you would be able to
have the whole case set aside later because of excusable neglect.

Mr. Oberdorfer: Prof. Rosenberg points to the pattern which would do

what Judge Wyzanski suggests, Rule 16 has language to prevent manifest
injustice,

Mr. Jenner:; May I ask the reporter to consiuer instead of saying' 'with-

draw the amendment shall not be permitted", to say "withdraw or
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Prof. Sacks: I take it that the notion that its having the conclusively

binding effect subject to withdrawal or amendment i35 accepted.

Prof. Wright: I ralse u cifferent cuestion if the Comnmittee is happy

with that. In all other discovery ules express reference 1is made
back to the scope of discovery set out in Rule 26(b). Here it is not
and I think this raises o possible problem a person should not be
required¢ to admit that which is privileged. Equally obviously, any
judge who gets on olkjection for request on groundsthat this calls

for privilceged matter will say, "why, of course, you don't have to
answer that." It scems to me 3t might be a comforting safeguard if
the concept of privilege would cnd.

Unidentified Voice: Doesn't this come in through line 297

pProf. Sacks: It comes in through the back door, Charlie.

Poof. Wright: I withdraw, I am sorry. I will now get to the real point

of what I wanted to say. That is privilege against self-incrimination
prof. Sacks: 1 would like to have puidance on two matters: (1) with
respect to Rule 37, the provision on assessment of costs in Rule 37(a)
where we have two alternatives. If we cén do that with reasonable
dispatch, I would like to get 1t., (2) Also, want guidance particularly
on some aspects of Rule 30.

prof. Sacks: I am just limiting it now on Rule 37 to this issue.

(Explains the draft.)
Judge Wyzanski: 1 think there is a deeper resistence here than we
are faclng up to and just on policy grounds I doun't l1ike to have to
take the initintive instead of a voluntary .

ﬁr. Frank: I move approval of alternative. It does modify the earlier
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suggestion but I do think it is adjusted to a good amount of modifi-
cation. On behalf of my own bar, and there is no subject the lawyers
feel more strongly about than this, they are finding the deposition
procedure made a mockery 2y utterly capriclous instructions and refusals
to answer, and then we get to court and again 1itigation bars aren't
very large and when the thing is worded as it is it becomes difficult
for judges, especially state judges who have to run for re-election,

to assess these charges. This would not be much of a change, but

-

it would serve the inertial forxce and as a modest experiment to see

if we can't do comething about that abuse, I think it would be
helpful. It becomes even more moddst under Al's modification but
we ought to experiment with it for ten years.

Mr. Jenner: May I add to what John has said. That the practice of

lawyers arbitrarily instructing the witnesses not to answer is in
my experience, at least since 1933, the greatest abuse there is in
the discovery practice. i1t adds tremendously tc the expense of
litigation -- Yyou have to prepare petitions, etc. « + « + And

not only do you answer this particular question but you answer the
initial ones which indicate the thrust. You have to print, or type,
Or Xerox -—- until you say this litigationis just killing me.

This is especially so in personal injury 1itigation. It cuts both
ways. If we just change the emphasis slightly and let the bar bake
s look at it and see what we are actually getting at.

the
Judge Feinberg: One of the veéhs of practice in/Southern District

is the unnecessary motion practice. 1 say unnecessary in that a

great deal of it is brought about by the unreasonable position
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privileged positions, taken by attorneys which are best known to
them, Any change in emphasis which v1ill make it more difficult for
such positions to be taken, I am in favor of. And, therefore,
I would vote for this change.

Mr. Cooper: I share that view strongly.

Mr. Freedman: I would support everything that Bert has said.

General discussion.
Mr. Acheson: Should we say that this alternative should be put in
the next draft?

professor Elliott: I second it.

Mr. Acheson: That will be the instructions.

Rule 30. Depositions Upon Oral Examination

Prof.Sacks:If I can get to what I have here, I will, but I would like

first to raise a question about what I do not have here. There are

in Rule 30 a series of requirements of procedure such as -- that

there be both the taking of a stenographic testimony and transcription
unless the parties otherwlse agree. There is a provision that the
witness must sign the depositions and presumably unless there is a
waiver of that, if I understand, there is a series of other procedural
requirements and suggestions have been made to me that this should

be turned around in some instances. Charlie Joiner suggests the rule
be turned around as to transcripts that it not be transcribed unless
the party demands transcription, and in that instance payment involves.
It also has been suggested that similarly witl respect to the
witnessés signature that it should be turned around. And I think

the Michigan procedure does this., That it should not have to be
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signed unless the request ig made —- again turning the inertial force
around.

Mr. Morton: Why is there any necessity of relaxing what is the

ironclad procedure of when people are mad with one another and

want to make the witness mad too. When Rule 29 says if they aren't
mad they can do it anyway they want. We never pay any attention to
the ironclad procedure unless we are in that stage of where

it is necessary. Then I think it is better the way it is. Maybe

you haven't seen a bum stenographer but some can do wondexrful things
with English and the witness would bc seriously prejudice 1f he didn't
have the right to dook at the transcript and comment on 1t.

prof. Sacks: I just wanted to get the sentiment.

Mr. Morton: I think the ironclad , side by side, takes care

of every situation.

Prof. Sacks: Vould you carry that to the point of Charlie Joiner's

notation which is on transcription saying that if anybody demands
transcription they would pay for 1t?

kMr. Morton: I suppose that does no harm. We always stipulate.

Prof. Sacks: I had any number of people's guggestions that it was,
and there are state variations on this suggestion,some states prefer
this approach and 1 didn't have any clear judgment. May I then ask
two remajining questions about what I do have here. In Rule 30(b),
which is the old 30(a), Notice of Examination, as you know the present
rule simply requires the giving of reasonable notice. I put in

nnot less than 10 days" and meant that to be a bracketed suggestion

which comes from the fact that one sees this in many of the state

rules and in a variety of the local rules, That is,there are a
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good many examples where a specific number of days are set as a
minimum norm subject, of course, to the power of the court to enlarge
or shorten. I have found no evidence in the cases that reasonable
notice is a problem and thercfore I raise it but I don't myself see
the nced for a specific number of days and I wanted to hesr from
you.,
Mr. Frank: On the Rule 30 point the largest single question in it
is obviously none of these. That large question is whether we are
going to change the priority of taking depositions in the introductory
period. And my judgment on these other points -- the one you are
now nientioning -- is going to be controlled by how we decide that
larger point. Mr. Jenner and I have both been registered in heaven
that we are going to be killed on this floor before we change that
particular provision. Is that a fair statement, Bert?

Mr., Jenner: I don't know that I want this killing business, but

pretty closc,

Mr. Frank: 1 would like to make this suggestion -~ my thought would

be to break at this point and start next time with Rule 30.
The consensus was that this be done,

Mr. Acheson: The next meeting will be, I hope, on the 20th and 2lst

of May. The material will be in your hands at least one month before
the meeting, and before that if the reporter can. We hope that those
who can make suggestions will write in and do it so that they can

be adopted and we won't have to discuss them at the meeting and

leave the meeting for really important matters.

Mr. Jenner: May I suggest to Al that he need not wait until he has

cverything in one bundle,
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Mr. Acheson: Send it as soon as you have it ready.

The meeting adjourned at 1:00 p.m.
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prof. Moore: VWould that be within the purview o1 this draft?

prof. Sacks: I would take it that that would be as the court sald a

very strong fact against discovery and if there 1s notion that the
draft does not make it clear then I would add a provision to that
effect. I thought this was clear,and that it would be a very stirong
factor againsgt =-- SO strong that all are agreed that virtually never
would it be ordered produced.

Prof. Elliott: Is there something that came up in Hicman against the

introduction of his atntement of what the witness said?

prof. Sacks: (Explained rule) It is true partly ghat there is a

fear that the lawyer is disclosing something of his own views about
the case that is imuch more likely to be true of a rendition of an
oral intevview. I think ve have to say it is a simple desire to
protect the lawyer against testifying at trial that somebody did or
did not say somcthing different from what is asserted and if there
ijs a motion that this is not taken care of, I would take care of it.

Dean Joiner: I do not think 1t is taken care of as far as the partyés

statement 1is concerncd but {t is taken care of so far as the witness'
statement is concerned and I would add at lines 60 "a copy of a

statement."

Judge Thomsen: 1 think you have to figure this on the damage suit on
onc side and the other kind of cases on the other . . . . 1 would hhink
that the suggestion made at the end of page 26-28 "In appropriate cases
the court may order a party to be deposed bhefore his statement 1is
produced, citing McCoy v. General Motors and Parla V. Matson Navigation
Co. seems to bhe the minimum protection to this and ought to be left

(voice trails off) and might be elevated into the text so that it will

be seen that people are not reaquired to gilve up statements which
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invites perjury - not perjury but tailoring the vestimony -~ so there
will be the opportunity to let a man tell his story first without being
permitted to do that. 1 think that the point I have raised on looking
at it from the point of thedefendant in damage suits and trying to
average the two out arc not necessarily controlled (blurred by cough)
but I think the rule should do what it can to protect this situation,

Mr. Freedman: . . . we have a question of whether or not a lawyer's taking

of a statement orally should be protected specially against disclosure.
This not only because there are possibilities of mental impressions

but more particularly that it involees the problem of the lawyer being
called to testify.

Mr, Frank: This problem you just mentinned has nothing to do with
lines 60--65,

Prof. Sacks: Charlie Joiner suggested that because the lines €0-64 in

flat terms provide that a copy of the statement shall be given without
any showing he suggests that that ungualifies,that it doesn't have

any provision in it to protect against the oral taking of a party's
statement,.

Mr. Freedman: An investigator could have recording machine in his pocket

and this would not be a written statement.

Judge Wyxzanski: It should be a statement in very words -- not a summary

of it.

Prof. Moore: Wouldn't that consist of an oral statement?

Judge Wyzanski: You can imagine if theoral statement was transcribed.

1 don't sec why that shouldn't be releascd 1if there is a machine to

record it,

prof. Moore: In the Hickman case one of the guestions was 'did you take

any oral statements?" 1If so, attach coples of precise statements given
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and others like myself can conwe out anc look 1ike an entirecly different
+tatement from what the man yave To us,

Judge Wyzanskl: T don't sce why any sody would think that the precise

statenment of parties shouldn't e availa.le regardless of how it was
recorded or witnessed or whatnot.

Prof. Louisecll: “hat wxe veally want here 1s a concept of o statement

accepted .y the party nt the bine he oives it.

Prof. Sacks states tho coOnscnpus:

Aim would e to wmeet the point as Judge Yyzanski suggested in
terms of the lan—uate of the witnesses is what is producable and &
summary made Ly somcone o' out what he said.

Judge Yyzanski: Mayl.c the words should e "copied vernatim.'

Prof. Sacks: On the -roader aquestion of the party's statement I took

it that we wore in avyvcenment that the partly assuming we are dealing
withiit in the terns we just azrced 1t was producable as a matter of
writin~. It is the question of the language in the Note, I would

gimply sumest Judse Thomsen thot 1t is oetter in the note. To put it

,..n.

into the text vould suygest that the taking of a depesition in advance

is the norm and is to ecome the routine, I t+hink it should not .e tiltted

1

one way or another. To put it into the text would o»¢ to put in an item
that looks 1lilie ¢rtail., Yo don't normally try to cover in text all the
varieties of order of discovery and it would make it =mcem this is to

se the normrmal routince.,

Judge Feinoers: Is thin siatement to deal only with thc statement of
an individual porty. “hat acout an defendant who was not an individual

would that e 2 situation where n statement would e cequired Ly a
corporate nefendant. I take it frow the discusgion which is centered

>0

acout o plaintiff'c wein; 2. ic to o.tain a copy previously given that if
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it is written with the idea of onalinz the plaintiff to et something,
Is it also written to encompase a corpovate defendant?

AR

Judge Wyzanski: Wonld you add "or his authorized azent"?

Judge Yeinverg: The cthousht occuvrred to we there might »e such a

situation, and r .nce I wasn't in on the carlicer discussion I wanted
to asi.

My. ¥rank: I tnink Judzwe Feénoers ls sringiny to our attention something

that has seen overloocked and it should apply to coth plaintiffs and
defendante so that if the fact is that the plalntiff is of course a
truckin~ corporation if there is an accident the driver is intervrogated
>y the insurance compony the plaintiff corporation chould have that just
as fully as 1f it wvere an individual person.

Prof. Saciks: It scems to me in principle the answer should turn on

1

whether it would »e resarded as a party's statement, admissible as such
azainst that pavty, (several people talkineg) —»ut should we try to spell
that out. That is we arc talking acout a statement of a party it in
terms applies to plaintiffs and defendants, clearly whether 1in this
particular provisilon which is dealing with one special proulem ¥¥ would

it e wise to try to clafify all the law as to what is oxr is not ninding.

Dean Joincr: Nc, don't do that,

Prof. Sacks: In that case we are ctter off with the lanruage as is.

1 is applicalle to defendants as well as plaintiffs., It doesn't say
party plaintiffs. Xf it 1s a statement of the corporation it would be
subjcet to this rule. The question whether it is a statement of the
corporation is the pro.lem on which there ls difficulty and I am
suczestiny we shouldn't try to resolve that,

Judge FeinoerT: You realizme thougsh Ly putting into the rule 2 provision

that flatly recuires turninz over o copy of the stateunent for the first
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time that if there is this wnanowered question not delat with in any
way, you may ¢ doirs somethiny much more +han you think you are.

My. Frank: I suzrest tho note wmnke clear it applies to soth defendants

as well as plaintiffs Cuwnoles few words avout corporation).

Prof. #ri-ht: I am sympathetic with what Judge Thomsen says ut 1

think we should ~oc evord v excluding the statement of the secretary

and truck driver in lines $0-G4.  We are not saying this is not

discovera:le., e arc =imply saying this is not discoveranle to a matter
of rivht. ¥hy wo sin-le out certain statcments in lines 6N-64 to mitke

the matter of ri<thi. 7The principle which I think supports this is that
the statement of the party is admissille in evidence while the statement

of the witness are useaowle only for impeachment or heresay. . . .

Prof. Sacls: Suvmmovizes: Thoe auestion that has een raised is the

question oi a statcment of a witness - we dre not now talking auvout a
party as such ag we hove a specific provision to take care of the
party. nd the gquestion is whether as a matter of right 2ll statements
of witneases should ¢ produca .le.

i

Mr. Ahbecon: VWhere does the witness conme in, e were talking aoout party.

Prof Sancks: It cones in only in a ncgative wey. The provision as it

~

ie now written reauires a showins that in order to ostain a statement of
an ordinary witness n showidn~ of unduc prejudice, & showing of hardshilp
or injustice, etc. that then means a statement of a nonparty witness is
not produca:le 2s of vight in the draft as it now stands. The state-
ment made v L o Iroedman and Charlie Joinerl.efore that it ought to he
produca :le as 1 matter of rizht ond that is.the issue that is reing

v 1aw, the Guilford case does estatlish

that sownc showin; should e made, the case is o court of appeals

decision, there nie many distriet court decisions to the same effect.,




