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OCO~NOUITARWNE

DrRAFT M NUTES
C viL RuLEs Abvi sory Cowm TTEE
NovemBER 7-8, 2013

The G vil Rules Advisory Commttee net at the Adm nistrative
Ofice of the United States Courts in Washi ngton, D.C., on Novenber
7-8, 2013. Participants included Judge David G Canpbell, Conmmttee
Chair, and Commttee nenbers John M Barkett, Esq.; Elizabeth
Cabraser, Esqg.; Hon. Stuart F. Delery; Judge Paul S. D anond; Judge
Robert M chael Dow, Jr.; Parker C. Folse, Esq.; Judge Paul W
Gimm Peter D. Keisler, Esq.; Dean Robert H Klonoff; Judge John
G Koeltl; Judge Scott M Matheson, Jr.; Chief Justice David E
Nahm as; Judge Sol onmon diver, Jr.; and Judge Gene E.K Pratter.
Prof essor Edward H. Cooper participated as Reporter, and Professor
Richard L. Marcus participated as Associate Reporter. Judge
Jeffrey S.Sutton, Chair, and Professor Daniel R Coquillette,
Reporter, represented the Standing Comm ttee. Judge Arthur 1.
Harris participated as |liaison fromthe Bankruptcy Rul es Conmitt ee.
Laura A. Briggs, Esq., the court-clerk representative, also
partici pated. The Departnent of Justice was further represented by
Theodore Hirt, Esqg.. Judge Jereny Fogel and Dr. Enery Lee
participated for the Federal Judicial Center. Jonathan C. Rose,
Andr ea Kuper man, Benjam n J. Robinson, and Julie WI son represented
the Admnistrative Ofice. Observers included Judge Lee H.
Rosenthal, past chair of the Conmttee and of the Standing
Comm ttee; Jonathan Margolis, Esq. (National Enploynent Lawyers
Associ ation); John K Rabiej (Duke Center for Judicial Studies);
Jerone Scanlan (EECC); Alex Dahl, Esg. and Robert Levy, Esq.
(Lawyers for Civil Justice); John Vail, Esq.; Valerie M Nannery,
Esqg., and Andre M Mira, Esgq. (Center for Constitutional
Litigation); Thomas Y. Allnman, Esqg.; Ariana Tadler, Esq.; Henry
Kel sen, Esq.; and Elsa Rodriguez Preston, Esq. (Law Departnment,
City of New York).

The first day of the neeting, Novenber 7, was devoted to a
publ i c hearing on proposed rul e anendnents t hat were published for
comment in August, 2013. The testinony of forty-one witnesses is
preserved in a separate transcript.

Judge Campbel | opened the second day of the neeting, Novenber
8, by wel com ng Judge Dow as a new Comm ttee nenber. Judge Dow has
served in the Northern District of Illinois since 2007. He had been
serving on the Appellate Rules Commttee —"We won the tug-of-war."
He has degrees from Yale, Oxford (as a Rhodes Scholar), and
Harvard. He served as law clerk to Judge Flaum and practiced as a
litigator and appellate | awer.

Chi ef Justice Nahm as and Parker Fol se al so were wel conmed to
the first meeting they have been able to attend in person; they
were able to participate in their first neeting as nenbers | ast
April only by tel ephone.
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Judge Pratter and Elizabeth Cabraser have been renewed for
their second three-year terns. And, in a wel cone departure fromthe
usual two-termlimt, the Chief Justice has extended Judge Koeltl’s
termby one year, to maintain continuity in perfecting the proposed
anendnents that have grown out of the 2010 Duke Conference.

Judge CGorsuch will be the new liaison from the Standing
Conmittee.
John Vail, who has been a long-tinme friend of the Conmittee,

has entered private practice. Two new representatives from the
Center for Constitutional Litigation are attending this neeting,
but all hope that Vail will continue to be invol ved.

The next neeting will be on April 10 and 11 in Portland
Oregon. The first day will be at the Lewis and O ark Law School
part of the day will be devoted to a conference in tribute to Judge
Mark R Kravitz, the immedi ate prior chair of this Commttee and of
the Standing Commttee. The second day, to be held at the federal
court house, will likely be a full day.

The Standing Conmittee acted at its June neeting to approve
publication of the Gvil Rules anmendnents in August.

Judge Sutton noted that the Standing Commttee got the rules
proposal s recommended for adoption and the Standing Conmmttee
nmeeting mnutes to the Judicial Conference earlier than usual. Wth

the Conference’s approval of the proposals, this will give the
Court a bit nore tinme to consider the proposals in the fall. And,
if the Court has concerns, there will be nore tinme for the

Commttee to respond. As an exanple of the benefits, it has been
possi ble to consider the question whether one of the Bankruptcy
Rul e proposals should be wthheld because the Court granted
certiorari on a related issue late | ast June.

Judge Canpbell observed that the present rules proposals
reflect the need for nore effective case managenent in sonme courts.
"W can wite rules.” But training by the Federal Judicial center
is an essential part of making themeffective. Judge Fogel observed
that there seens to be a perception in Congress that judges do not
manage cases effectively enough. The current efforts to encourage
early and active case managenent wil| provide i nportant reassurance
that the rules conmttees are pursuing these issues vigorously.

The Commttee had no proposals for review at the Septenber
Judi ci al Conference neeting.

The Rul e 45 Subpoena anmendnents will take effect Decenber 1
The Administrative Ofice forns are being revised to account for

November 27 version
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the changes. John Barkett wll hold an ABA webinar to inform
| awyers about the changes. Judge Harris has witten an article to
i nform bankruptcy | awers of the changes. It is inportant that the
bar | earn of the changes and adapt to them —technically, a | awer
who on Decenber 1 issues a subpoena from a district court in
M chigan to a witness in Mchigan for a deposition in Mchigan to
support an action in lllinois will be issuing an invalid subpoena,
since the new rules direct issuance fromthe court in Illinois.

Judge Canpbell concl uded his opening remarks by thanking al
the observers for their interest and attendance.

April 2013 M nutes

The draft mnutes of the April 2013 Conmmttee neeting were
approved w thout dissent, subject to correction of typographical
and simlar errors.

Legislative Activity
Benj ami n Robi nson reported on current legislative activity.

Congress is considering bills to anmend Rule 11. The House has
passed simlar bills in recent years. The full House is expected to
vote on the Lawsuit Abuse Reduction Act next week. It is not clear
whet her the Departnment of Justice will express views on the bill
The rules conmttees have clearly expressed their opposition. The
di ssenters in the House have addressed the concerns with the
provi sions that would nake sanctions mandatory. Should the bil
pass in the House, prospects in the Senate are uncertain.

Representative Goodlatte has a bill, House 3309, that
addresses discovery costs and concerns, especially in patent-
i nfringenent actions. Section 6 requires the Judicial Conference,
using existing resources, to generate rules. Section 6 further
prescri bes the content of the rules, nandating discovery cost-
shifting for discovery beyond "core" discovery. Judge Sutton and
Judge Canpbell have submtted a letter expressing concerns about
the rel ationship of these provisions to the Enabling Act procedure
t hat Congress has adopted for revising court rules. Wrking with
staffers on the Hill in the |ast few nonths has been productive.
The best outcone for the Enabling Act process nay be an expression
of the sense of Congress on what mght be desirable rules. One
possibility, for exanple, would be to generate for patent cases
sonmething like the protocol for individual enploynent cases
devel oped under the | eadership of the National Enploynment Lawyers
Associ ation. Miuch further work should be done in assessing the
desirability of a systemin which a party requesting di scovery pays
for the cost of responding to all discovery beyond the "core,"

November 27 version
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however the core m ght be defined. One reason to avoid precipitous
action is that there are pilot projects for patent litigation, and
much may be | earned fromthem

Judge Fogel noted that the Federal Judicial Center is studying
the pilot projects. The pending bills reflect the sense of both
political parties and the Wite House t hat sonet hi ng shoul d be done
about patent litigation brought by nonpracticing entities, referred
to by sone as "patent trolls.” There is a perception that these
plaintiffs use the cost of discovery as a weapon to force
settlement. The bill, inits present form is not very flexible. It
prohi bits discovery on anything but claimconstruction before the
Mar kman hearing, absent exceptional circunstances. But there are
cases in which claimconstruction is not a critical issue, and in
whi ch pronpt discovery on other issues is inportant. Another
provision directs that the nonprevailing party pay the other
party’s fees unless it can show its position was substantially
justified.

Judge Canpbel | noted that the rules comm ttees conment only on
the parts of pending legislation that affect civil procedure
directly. Substantive issues —here, substantive patent issues —
are beyond the commttees’ scope. W do urge Congress to respect
the Enabling Act. But there are many procedural provisions. Core

discovery is limted to docunents. The requester pays for
everything after that, including non-core docunments and attorney
fees for depositions. Di scovery of electronically stored

information is limted to 5 custodians, and search terns nust be
specified. The commttees are pleased to address issues that
Congress finds troubling or inportant, but they ask that Congress
not dictate the terns of rules anmendnents. Staff nenbers in both
houses seemreceptive to this nmessage.

One specific provision of the patent bill directly abrogates
Form 18 of the Rule 84 official fornms. Congress knows that the
Committee proposes to abrogate Rule 84 and all the forms, but it
al so knows how nuch time remains in the full Enabling Act process.
Sone are inpatient with that. "It is an ongoi ng process."”

It also was noted that there are private groups that oppose
the patent bill. They believe there should be no distinctions
bet ween nonpracticing entities and other patent owners. Free
transfer of patent rights is argued to enhance the value of the
patent system There will be vigorous representation of all views.

Benj ami n Robi nson al so descri bed a Novenber 5 hearing by the
Senate Judiciary Conmmttee Subconmittee on Bankruptcy and the

Courts that was, in substance, deliberate and thoughtful. The
witnesses were well-informed and thoughtful. They expressed

November 27 version
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concerns about the adequacy of judicial resources. And there were
criticisnms of the rules proposals published in August, which are
seen to create "procedural stop signs.” Many of those at the
hearing reflected their interest in the Enabling Act process, and
were concerned that the commttees work hard to "get it right."
Four specific questions were posed at the end: what, specifically,
the proposals are intended to acconplish; what failures of the
system they are designed to correct; whether the amendnents are
likely to be effective; and what are the likely costs, including
col l ective costs, and how the costs should be wei ghed agai nst the
hoped-for benefits. Concerns also were expressed that recent
procedural devel opnents will inpede access to justice —pleading
standards and summary judgnent are particul ar subjects of concern

E- Rul es

The Standing Committee has appointed a subcommittee
constituted by two representatives from each of the advisory
commttees, together with the reporters. Judge Chagares serves as
chair. Professor Capra is the reporter. Judge Oiver and Cerk
Briggs are the delegates fromthe Cvil Rules Conmttee. The task
of the subcommttee is to consider the ways in which devel oping
nmet hods of el ectroni c comuni cati on may warrant adopti on of common
approaches that are adopted in each set of rules. The initial goal
has been to produce a set of proposals that can be reconmended for
publication in time for the June 2014 Standing Conmittee neeting.

Rul e 6(d): "3 days are added”: A proposal to elimnate the "3 days
are added" provision for reacting after being served by el ectronic
nmeans has reached a consensus. Al conmttees with this rule wll
elimnate the 3 added days. A common Committee Note has been
drafted. There is one small issue for the text of Cvil Rule 6(d).
Prof essor Capra suggested that parenthetical word descriptions
should be added to the cross-references to the rules that wll
continue to activate the 3 added days to respond. The
parent heticals could prove useful to avoid repeated flipping back
to the corresponding Rul e 5 provi sions. Al though only Rules 5.1 and
5.2 intervene between Rule 5 and Rule 6, the added conveni ence nmay
be nore useful because there are 3 cross-references to service by
mail, by leaving with the clerk, and by other means consented to.
There is no risk that these sinple identifying words will create
confusion in the rules. On the other hand, there are many cross-
references throughout the rules, and they do not add parentheti cal
descriptions. Generalizing this practice m ght encounter greater
dangers that parenthetical descriptions wuld be read as
interpretations. And the burden of follow ng cross-references may
be reduced by the growi ng use of hyperlinks in el ectronic versions
of the rules. The Style Consultant will no doubt have views on this
pr oposal .
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The Conmi ttee approved recommendation of the draft Rule 6(d)
for publication.

El ectroni c Signatures: Verification of signatures on papers filed
by electronic neans has raised sone disquiet. An amendnent of
Bankruptcy Rule 5005 addressing these issues was published this
sumer. The first part provides that the user nane and password of
a regi stered user serves as a signature. The second part addresses
si gnat ures by persons ot her than the regi stered user who nmakes the
filing. Two alternatives are provided. The first alternative states
that by filing the docunent and the signature page, the registered
user certifies that the scanned signature was part of the original
docunent. The second alternative directs that the document and
si gnat ur e page nust be acconpani ed by an acknow edgnent of a notary
public that the scanned signature was part of the original
docunent .

The G vil Rules delegates to the subcomm ttee are puzzl ed by
the alternative that would require a notary’s acknow edgnent. The
under | yi ng concern seens to be that as conpared to paper docunents,
it easier to m suse an authentic signature many tines by el ectronic
subm ssions. An original paper signature page m ght be detached
from one docunent and attached to a filed docunent. An el ectronic
signature m ght be replicated many tinmes. And bankruptcy practice
may i nvol ve nore frequent needs for the sane person to sign several
docunents than arise in other areas of practice. That of itself may
serve to distinguish the bankruptcy rules fromthe other sets of
rules —if they need the notary alternative, there nay be good
reason to adopt a different approach in the other sets of rules.
Interest in adopting a different approach stens from uncertainty
about how the notary will participate in a way that reduces the
percei ved danger. If the paper is signed before it is filed, the
notary could guarantee authenticity only by retaining the
el ectronic file and being present at the tine of filing —indeed,
per haps, making the filing to ensure there is no |l egerdenain inthe
filing process. O the notary could be present at the tine of
signing and sinmultaneous filing. Either alternative seens
cunbersone at best. And it could apply to many filings — the
af fidavits or decl arations of several w tnesses m ght be needed for
a summary-judgnment notion, for exanple. Involving a notary also
seens inconsistent wth the novenment away from requiring
notarization, as reflected in 28 US. C. 8§ 1746. Relying on the
filer to ensure authenticity has seened to work for paper filings.
It is not clear that anything nore should be required for e-
filings.

These observations were elaborated by coments that e-
signatures have generated nmuch discussion. The Evidence Rules
Comm ttee planned to present a panel on these i ssues, devel oped by
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t he Departnent of Justice, at the conference schedul ed for October
but cancell ed for the governnent shutdown. The I RS has used scanned
e-signatures, under a statute that relieves the prosecutor of the
burden. The FBI argues that it is inpossible to verify forgeries of
scanned signatures. One solution is to require that |awers keep
"wet signature" docunments. Lawers do not want that burden. Nor are
| awyers eager to have to produce docunents that harmtheir clients’
positions. The Departnent of Justice has discussed these issues
extensively, and finds them conpli cat ed.

It was noted that the problens of filing are conpl enented by
evolving concepts of admssibility in evidence. Social nedia
postings, for exanple, may be offered to show notive and intent.
Evi dence Rul es 803(6)(E) and (8)(B), and 901(a), are not nuch help
in telling you what needs to be done to show a source is
trustworthy. Addressing what need be done to file a paper is like
the tail wagging the dog —the nore inportant questions are what
can be done with the paper. "This is a noving target."

Further discussion confirmed that the signature rule is
addressed to all papers signed by soneone ot her than the registered
user. The exanple of affidavits or declarations submtted with a
sumary-j udgnent notion recurred. The rule applies to anything
filed. A settlenent agreenent would be another exanple. And the
fear indeed is that a lawer will cheat. But fraudsters will cheat
in either medium paper or electronic filing. The burden of
i nvoki ng notarization would be great. It was urged again that we
shoul d continue to rely, as we do now, on the integrity of |awers.

e=Paper: Conti nui ng advances in el ectronic technol ogy and parall el
advances in its use raise the question whether the tinme has cone to
adopt a general rule that el ectrons equal paper. The subconmittee
has prepared a generic draft rule that provides that any reference
to information in witten form includes electronically stored
information, and that any act that nay be conpleted by filing or
sendi ng paper nmay al so be acconplished by electronic neans. The
draft recognizes that any particular set of rules my need to
provi de exceptions —that could be done either by adding "unless
otherwise provided" to the general rule and adding specific
provisions to other rules, or by listing a presunably snmall nunber
of exceptions in the general rule. The task of identifying suitable
exceptions may be chal l enging; nmultiple questions are suggested in
the materials. It will be helpful to think about the need for a
general provision by starting with e-service and e-filing. If those
rul es cover nost of the inportant issues, and if it is difficult to
be confident in creating exceptions to a nore general rule, it may
be that the provisions for service and filing will suffice for now.

e-Service, e-Filing: Rule 5(b)(2)(E) now provides for electronic
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service of papers after the initial summons and conplaint if the
person served consented in witing. This "consent” provision has
been stretched in many courts by local rules that require consent
as an element in registering to participate in electronic filing.
At | east sonme courts would be nore confortable with open authority
to require e-service. The agenda includes a draft that begins by
aut hori zi ng service by el ectroni c neans, and t hen suggests a nunber
of alternative exceptions — "unless" good cause is shown for
exenption, or a person files a refusal at the time of first
appearing in the action, or the person has no e-nail address, or
| ocal rules provide exenptions. The initial tenptation to exenpt
pro se filers was resisted because sone courts are experinenting
successfully with prograns that require prisoners to participate in
e-filing and e-service.

Rul e 5(d)(3) authorizes a court to adopt a local rule that
allows e-filing, solong as reasonabl e exceptions are all owed. Here
too it may be desirable to put greater enphasis on e-action. The
agenda materials include a draft directing that all filings nust be
by el ectroni c means, but al so directing that reasonabl e exceptions
must be allowed by local rule.

Judge A iver opened the discussion by noting that nany courts
effectively require consent to e-service, and that the subconm ttee
is interested in enphasizing e-service. At the sane tine, sone
exceptions will prove useful. Cderk Briggs noted that her court
has a good- cause exception, but it has been i nvoked only once —and
that was eight or nine years ago. They have a prisoner e-filing
project that has been surprisingly successful. Another committee
menber observed that e-service is done routinely; "this is the
world we live in."

The val ue of all owi ng exceptions by |ocal rules was supported
by suggesting that this is an area where geography may nake a
di fference. Sone areas may encounter di stinctive circunstances that
warrant a general exception by local rule.

A guestion was rai sed about a pro se litigant who wants to be
served el ectronically but nmay present difficulties. One has argued
an equal protection right to be treated the sane as litigants
represented by counsel .

Benjami n Robi nson reported that a survey of all districts
uncovered 92 local rules and 2 adm nistrative orders. Eighty-five
districts mandate e-filing. Nine are perm ssive. One difficulty in
unraveling this is that sonme local rules treat civil and crim na
proceedi ngs together. Al have various exceptions. The variety nay
make life difficult for a lawer who practices in multiple
jurisdictions, but registration itself is the biggest hassle.
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Wthout going further into the agenda nmaterials — and
particularly without returning to the questi on whether to recomrend
a general rule that equates electrons with paper, and electronic
action with paper action, it was asked whether these issues al one
suggest that it may be too anbitious to attenpt to devel op
recommendati ons for rules that warrant publication next summer. One
reason for caution is the hope that courts and | awyers will be able
to work together to devel op sensible solutions to problens as they
arise, and that this process will provide a better foundation for
new rul es than nore abstract consideration. If there are no general
calls for help, no w despread conplaints that the rules need to be
brought into the present and near future, perhaps there is no need
to rush ahead on a broad basis.

One commttee nenber offered his own experience as an
anecdote. "l practice all over the country. | do not see these
i ssues as problens.” It nakes sense to do the sinple and obvi ous
t hings now. Leaving the rest to the future is not a bad i dea. These
guestions do not inpact daily practice, even though 99%of practice
is acconplished by el ectronic nmeans.

A judge observed that he had never seen a problem with e-
comuni cations. They are happeni ng, and wor ki ng.

Caution was urged with respect to service of the initia
sumons and conpl aint under Rule 4, and simlar acts that bring a
party into the court’s jurisdiction. Expanding e-service to this
area could affect the "finality" of judgments, both directly and in
terms of recognition and enforcenment in other courts. This caution
was seconded.

Di scussion returned to the concern that |ocal rules that
i npose consent to e-service as a condition of registering with the
court’s sytemare potentially inconsistent with the national rule
that recogni zes e-service only with the consent of the person
served.

On the other hand, "the big problemis the people who are not
in the e-system™ Pilot projects that are bringing prisoners into
the e-systemare really inportant.

A comm ttee nenber suggested that it is worthwhile to | ook at
t hese questions nore thoughtfully, but not imedi ately. "There are
i ssues out there, but they are not yet big issues. Tinme will bring
nore information.”™ W should do the obvious things now, and find
out whet her | awyers are conpl ai ni ng about other things.

A broader view noted that this discussion reflects a regul ar
pattern in rul emaki ng. W often confront a choice. W coul d attenpt
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to anticipate the future and provide for it. O we can wait and
codify what the world has conme to do, at |east generally. "W do
want to reflect what people are doing. But perhaps not just yet."

States "may get ahead of us.” And we can learn fromthem

So there are any nunber of cybersecurity experts who worry
about many of these problens. They are working, for exanple, to
devel op el ectronic notary seals. "Answers may energe and be used.”

The di scussi on concl uded by suggesting three steps. First, the
Comm ttee agrees to the proposal to delete the "3 added days"” to
respond after e-service. And it wll wait to see what can be
| earned from public conments on the Bankruptcy Rul e proposal for
dealing with e-signatures. Second, a few Conmttee nenbers should
be assigned to talk to bar groups and state groups to |earn what
problenms nay be out there and what efforts are being nmade to
address them Finally, the Conmttee believes that it may be better
not to attenpt broad action as soon as a recommendati on to publish
next June, although the 3 added days question itself seens to be
rightly resol ved.

Separate note was nade of a suggestion by the Commttee on
Court Administration and Case Mnagenent that a notice of
el ectronic filing should serve as a certificate of service. The
agenda material s i nclude a sketch of Rule 5(d) (1) that so provides,
while maintaining the certificate requirenment for any party that
was not served by neans that provide a notice of electronic filing.
Prelimnary consideration of this question suggested a further
guestion. It is not clear on the face of the rules whether a
certificate of service need be served on the parties, or whether
filing suffices. The Rule 5(a)(1l)(E) reference to "any simlar
paper” is open to interpretation. These questions will be held in
abeyance pendi ng further advice from CACM

Rule 17(c)(2)

The second sentence of Rule 17(c)(2) provides: "The court nust
appoint a guardian ad |item—or issue another appropriate order —
to protect a m nor or inconpetent person who i s unrepresented in an
action.”™ The court grappled with this provision in Powell v.
Synons, 680 F.3d 301 (3d Cir.2012), finding a relative dearth of
case guidance that would help a court determne whether it is
obliged to act onits own to open an inquiry into the conpetence of
an unrepresented party. It urged the Advisory Comm ttee to consider
whet her sonet hi ng m ght be done to provide greater direction. This
guestion was considered at the April neeting, and postponed for
further research in the case law. Judge Gimmenlisted an intern
and a law clerk to undertake the research. The results of their
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work are described in a menorandum and a circuit-by-circuit
breakdown in the agenda material s.

The addi ti onal research has found the state of the | aw nuch as
the Third Circuit found it. Although there are variations in
expression, there is a clear consensus that a court is not obliged
to open an inquiry into the conpetence of an unrepresented litigant
unless there is sonething |Ilike "verifiable evidence of
i nconpetence.” If the inquiry is opened, whether on the court’s own
or by request, the court has broad discretion both in determning
conpet ence and i n choosi ng an appropriate order if a party is found
not conpetent. An adjudication of inconpetence for other purposes,
for exanple, need not automatically conpel a finding of
i nconpet ence to conduct litigation.

The questions of initiating the inquiry and of dealing with a
party who i s not conpetent to litigate are both i ndependent and, in
part, interdependent. What circunstances mght trigger a duty to
inquire will be shaped by the concepts applied in nmeasuring
conpetence. So too, practical constraints on what can be done to
secure a guardian ad litem or other representation may be
considered in determ ning whether it is practical to pursue further
devel opment of Rule 17(c)(2).

So the present question is whether the Cormittee shoul d pursue
this question further by devel oping a rul e anendnent that m ght be
recormended for publication and comrent. The agenda materials
provide initial sketches of two different approaches. The first
woul d expand the duty to inquire: "The court nust inquire into a
person’s conpetence on notion or when the person's litigating
behavi or [strongly] suggests the person is i nconpetent to act
wi t hout a representative [or other appropriate order]. The second
approach woul d attenpt to capture the present approach, for mor e
reassuring guidance: "The court nmust inquire into a person’s
conpet ence when evidence is presented to it that [alternative 1 the
person has been adjudicated inconpetent] [alternative 2 strongly
suggests the person is inconpetent] [alternative 3 the person is
i nconpetent to nmanage the litigation wthout appointnent of a

guardian ad litem or other appropriate order]." The third
approach, to do nothing and renpve the question from the agenda,
does not require an illustrative sketch.

Judge Gimm opened the discussion by noting that his intern
and law clerk had done a good job of researching the issue. The
threshold that inposes an obligation to open an inquiry into an
unrepresented party’s conpetence is high. The Fourth Crcuit has
provided an illustrative statenent of the behavior that may not
trigger an inquiry: "Parties to a litigation behave in a great
variety of ways that mght be thought to suggest sone degree of
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ment al instability. Certainly the rule contenplates by
‘i nconpetence’ sonet hing ot her than mere foolishness or

i nprovi dence, garden-variety or even egregious nendacity or even
various fornms of the nore conmon personality di sorders."” Hudnal |l v.
Sel I ner, 800 F.2d 377, 385 (4th Cir.1986).

The problem nmay not be a need for nore gui dance; at nost, it
is lack of famliarity with the guidance that in fact is provided

by the cases. A real part of the challenge, however, is to do
sonmething effective after a party is found to | ack conpetence. One
pendi ng case provides an illustration. A person confinedin a state

mental hospital has filed a petition for habeas corpus conpl ai ni ng
of events in the hospital. State courts have appointed a guardi an
for her property and for her person. On inquiry put to the
guardi ans, the petitioner objected that she did not want themto
represent her. What shoul d be done? "W cannot by rul e address the
probl ens of what to do when you find inconpetence.”

It woul d ask too nuch to i npose a duty to inquiry when a court
sees sonething irregular. It would be better to |l eave the rule as
it is.

Anot her exanple was provided of a pro se litigant who asked
for counsel in a 8§ 1983 action agai nst prison guards. He was found
i nconpetent on the basis of a state crimnal court finding that he
was not conpetent. Now the challenge is to find a lawer to
represent him It has not been easy. But how could we wite a rule
that gives the court nore gui dance?

Anot her judge suggested that these questions verge into the
br oader questions characterized as "civil Gdeon.”™ "Nowis not the
time to wade into this."

Yet anot her judge suggested that it is difficult to imagine a
rule that would do much to help with the question put by the Third
Circuit. The issue often arises in 8 2254 petitions and 8§ 2255
notions. Can we appoint guardians ad litemfor thenf

An illustration of the probl ens was provi ded by t he exanpl e of
a child pornography prosecution of the child victims father. The
statute directs that a guardian ad litem be appointed for the
child. But the statute does not provide a source of funding, and
none can be found.

The Commi ttee concluded to renove this topic fromthe agenda.

Rul e 82

Rule 82 provides that the rules do not extend or limt
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jurisdiction or venue. The second sentence cross-refers to a venue
statute that has been repeal ed. And there is a new venue statute to
be consi dered. Rule 82 nmust be anended in sonme way. The proposal is
to adopt this version

An admiralty or maritine claimunder Rule 9(h) is not a
civil action for purposes of 28 U S.C. 88 1390-1391 -
1392.

New section 1390 provides that the general venue statutes do
not govern "a civil action in which the district court exercises
the jurisdiction conferred by section 1333." Section 1333
establ i shes excl usive federal jurisdiction of "[a]ny civil case of
admralty or maritime jurisdiction, saving to suitors in all cases
all other renedies to which they are otherwise entitled.”

The conplication addressed by Rule 9(h) and i nvoked in Rul e 82
arises from the "saving to suitors" clause. Sone clains are
intrinsically admralty clainms. For such clains, a federal court
i nherently exercises the 8§ 1333 jurisdiction. But there are other
clainms that can be brought either as an admiralty claimor as a
general civil action. Rule 9(h) gives the pleader an option in such
cases. The pleader may designate the claimas an admralty claim
for purposes of Rules 14(c), 38(e), and 82.

The effect of invoking Rule 9(h) to designate a claim as an
admralty claim is that the court is then exercising 8§ 1333
jurisdiction. Section 1390( b) confirnms t he | ongst andi ng
understanding that in such cases the general venue statutes do not
apply. It nmakes sense to add 8 1390 to the cross-reference in Rule
82.

The other step is sinpler. Congress has repeal ed § 1392, which
applied to "local actions."” The cross-reference to 8§ 1392 nust be
del eted from Rul e 82.

The Conmttee voted to recommend the proposed Rule 82
anendnent to the Standing Comrmittee for publication. Although the
anmendnent seens on its face to be a clearly justified technica
change to conformto recently enacted | egislation, it seens better
to publish for coment. Admiralty jurisdiction involves sone
guestions that are arcane to nost, and conplex even to those who
are famliar with the field. A period for comment w Il provide
reassurance that there are no unwel cone surprises.

Rul e 67(b)

The final sentence of Rule 67(b) provides that noney paid into
court under Rule 67 "nust be deposited in an interest-bearing
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account or invested in a court-approved, interest-bearing
instrunment.” In 2006 the IRS adopted a regulation dealing with
"di sputed ownership funds on deposit."” Interpl eader actions are a
common il lustration. The regul ati on requires a separate account and
adm nistrator for each fund, and quarterly tax reports. The
Adm nistrative Ofice becane aware of the regulation in 2011. The
practice has been to deposit these funds in a commobn account. The
burden of establishing a separate account for each fund, wth
separate adm ni stration, and providing quarterly tax reports, would
be consi derabl e. The esti nmated annual cost is $1,000 per fund, with
an additional $400 for the quarterly tax reports. This cost
conpares to the report that the average fund is $36,000. And the
clerk of court cannot be appointed as adm nistrator. But the IRS
has taken the position that it will look to the clerks to assure
conpl i ance.

The Adm nistrative Ofice staff initially proposed that rule
67(b) should be anmended to delete the interest-bearing account
requi renent. But further discussion has ledto a preferred position
that would carry forward with a conmon depository fund, with a
single adm ni strator. Preparing a cormon quarterly tax report woul d
not be nuch burden. The opportunity to garner sonme income on the
deposited funds would be maintained —an opportunity that seens
likely to becone nore inportant as interest rates return closer to
historically normal |evels. This approach is functionally better.
And it avoids the need to enbark on a rule amendnent that would
draw strong opposition —forgoing i nterest on deposited funds does
not make any obvi ous sense.

The Adm nistrative Ofice has begun discussions with the IRS
to explore the preferred solution. This should be to the advant age
of the IRS as well as the court systemand clainmants to deposited
funds. Asingle fundis |ikely to generate greater aggregate i ncone

t han many separate, and often rather small, funds. The IRSw || get
as nmuch or nore tax revenue, and it will have to deal with only a
single return. Everyone will be better off.

Further consideration of these questions wll await the

out cone of negotiations with the IRS.
Request er Pays For Discovery

Judge Canpbel | opened di scussi on of "requester pays" di scovery
issues by noting that wvarious groups, including nenbers of
Congress, have asked the Commttee to explore expansion of the
circunstances in which a party requesting discovery can have
di scovery only by paying the costs incurred by the responding
party. The suggestions are understood to stop short of a general
rule that the requesting party nust always bear the cost of

November 27 version

April 10-11, 2014 Page 34 of 580



608
609

610
611
612
613
614
615
616
617

618
619
620
621
622
623
624
625
626

627
628
629
630
631
632
633

634
635
636
637
638
639
640
641
642

643
644
645
646

647
648
649
650

Draft Mnutes Civil Rules Advisory Conmittee
Novenber 7-8, 2013
page -15-

responding to any discovery request. Instead they |ook for nore
nodest ways of shifting discovery costs anong the parties.

Judge Ginmm outlined the materials included in the agenda
book. There i s an openi ng nenorandum descri bi ng the i ssues; a copy
of his own general order directing discovery in stages and
contenpl ati ng di scussion of cost-shifting after core discovery is
conpl eted; notes of the Septenber 16 conference-call neeting of the
Di scovery Subconmittee; and Professor Marcus’ sunmary of a cost-
shifting proposal that the Standi ng Conmittee approved for adoption
in 1998, only to face rejection by the Judicial Conference.

Several sources have recomended further consideration of
cost-shifting. Congress has held a hearing. Patent-litigation
reform bills provide for it. Suggestions were nade at the Duke
Conference. The proposed anendnments published for coment this
August include a revision of Rule 26(c) to confirmin explicit rule
text the established understanding that a protective order can
di rect discovery on condition that the requester pay part or all of
the costs of responding. That builds on the recently added
provisions in Rule 26(b)(2)(B).

The Subcomm ttee has approached these questions by asking
first whether it is possible to get beyond the "anecdata"” to find
whet her there are such problens as to justify rules anendnents. Are
such problems as may be found peculiar to ESI? to particular
categories of actions? What are the countervailing risks of
[imting access to justice? How do we get information that carries
beyond the battle cries uttered on both sides of the debate?

The 1998 experience wth a cost-bearing proposal that
ultimately failed in the Judicial Conference is informative. The
Comm ttee began by focusing on Rule 34 requests to produce as a
maj or source of expense. Docunent review has been said to be 75% of
di scovery costs. Technol ogy assisted review is being touted as a
way to save costs, but it is limted to ESI. The 1998 Committee
concl uded that a cost-bearing provision would better be placed as
a general limt on discovery in Rule 26(b), as a lead-in sentence
to the proportionality factors.

Di scussi ons since 1998 have suggested that a line should be
drawn between "core" discovery that can be requested w t hout paying
the costs of responding and further discovery that is available
only if the requester pays.

Enmery Lee is considering the question whether there is a way
to think about getting sonme sense of pervasiveness and types of

cases from the data gathered for the 2009 case study. Andrea
Kuperman wi I | undertake to survey the literature on cost shifting.
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O her sources also will be considered. There nmay be standing
orders. Another exanple is the Federal Circuit e-mail discovery
prot ocol, which anong ot her provisions would start with presunptive
[imts on the nunber of custodi ans whose records need be searched
and on the nunber of key words to be used in the search.

One of the enpirical questions that is inportant but perhaps

elusive is franed by the distinction between "recall"” and
"precision.” Perfect recall would retrieve every responsive and
rel evant docunment; it can be assured only if every docunent is

reviewed. Perfect precision would produce every responsive and
rel evant docunment, and no others. Oten thereis a trade-off. Total
recall is totally inprecise. There is no reason to believe that
responses to discovery requests for docunents, for exanple, ever
achi eve perfect precision. But such neasures as limting requests
to 5 key words are likely to backfire —one of the requests wll
use a word so broad as to yield total recall, and no precision.

Judge Gimm continued by describing his standard di scovery
order as designed to focus discovery on the information the parties
nost need. It notes that a party who wants to pursue discovery
further after conpleting the core discovery nust be prepared to
di scuss the possibility of allocating costs. This approach has not
created any problens. Case-specific orders work. For exanple, it
m ght be ordered that a party can inpose 40 hours of search costs
for free, and then nust be prepared to discuss cost allocation if
it wants nore.

Al though this approach works on a case-by-case basis,
"drafting a transsubstantive rul e that defines core di scovery would
be a real challenge.”

The question is how vigorously the Subcomrttee should
continue to pursue these questions.

Prof essor Marcus suggested that the "inportant policy issues

have not changed. Ot her things have changed.” It will be inportant
to learn whether we can gather reliable data to illumnate the
i ssues.

Enmery Lee sketched enpirical research possibilities. Sinply
asking lawers and judges for their opinions is not likely to help
with a topic like this. It mght be possible to search the CM ECF
system for discovery disputes to identify the subjects of the
di sput es and t he ki nds of cases invol ved. That woul d be pretty easy
to do. Beyond that, WIIiam Hubbard has poi nted out that discovery
costs are probably distributed with a "very long tail of very
expensi ve cases." The 2009 Report provided i nformati on on the costs
of discovery. Extrapolating fromthe responses, it could be said
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that the costs of discovery force settlenment in about 6,000 cases
a year. That is a beginning, but no nore. Interviewing |awers to
get nore refined explanations "presents a lot of issues.” One
illustration is that we have had little success in attenpts to
survey general counsel —they do not respond well, perhaps because
as a group they are frequently the subjects of surveys. Adifferent
possibility would be to create a set of hypothetical cases and ask
| awyers what types of discovery they would request to conpare to
the assunptions about core and non-core discovery nmade in
devel opi ng the cases. The questions could ask whether requester-
pays rules would nmake a difference in the types of discovery
pur sued.

Di scussi on began with a Subcomr ttee nenber who has reflected
on these questions since the conference call and since the
testinmony at the Novenber 6 congressional hearing. Any proposal to
advance cost-bearing beyond the nodest current proposal to amend
Rul e 26(c) would draw stronger reactions than have been drawn by
the cooments on the "Duke Package" proposals. "So we need data.
But what kind? Wat is the problen?" Sinply |earning how much
di scovery costs does not tell us nmuch. E-discovery is a |arge part
of costs. But expert witnesses also are a |large part of costs. So
is hourly billing. But if the problens go beyond the cost of
di scovery, what do we seek? Wether cost is in some sense
di sproportionate, whether the sane result could be achieved at
| oner cost? How do we neasure that? Whuld it be enough to find —if
we can find it —whet her costs have increased over tinme? Then |et
us suppose that we mght find cost is a problem Can rul emaking
solve it? And will a rule that addresses costs by sone form of
request er pays i npede access to the courts? Thereis arisk that if
we do not do it, Congress will do it for us. But it is so difficult
to grapple with these questions that we should wait a while to see
what may be the results of the current proposed anmendnents.

Anot her menber said that these questions are very inportant.
"The tinme needed to consider, and to decide whether to advance a
proposal, is enornmous.” It took two years to plan the Duke
Conf erence, which was held in 2010. It took three years nore to
advance the proposed anendnents that were published this summer.
That is a lot of preparation. It is, however, not too early to
start now. Anong the questions are these: Does di scovery cost "too
much"? How woul d t hat be defi ned? Requester-pays rul es coul d reduce
the incidence of settlenents reached to avoid the costs of
di scovery; in sone cases that woul d unnecessarily di scourage trial,
but there also are cases that probably should settle. A different
nmeasure of excess cost is nore direct —does discovery cost nore
t han necessary to resolve the case, resulting in wasted resources?
What data sources are avail abl e? W have not yet mined a | ot of the
enpirical information provided for the Duke Conference. The RAND
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report reviewed corporate general counsel, assuring anonymty; its
results can be considered. W mght enlist the FJC to interview
peopl e who have experience with the protocol developed for
i ndi vi dual enpl oynent cases under the | eadership of NELA —it woul d
be good to know what information they got by exchanges under the
protocol, and how nuch further information they gathered by
subsequent discovery. Al of these things take time. The pil ot
project for patent cases is designed for ten years. FJC study can
begin, but will take a long time to conplete. And other pilot
projects will hel p, renenbering that they depend on finding | awers
who are willing to participate. Al of this shows that it is
i nportant to keep working on these questions, w thout expecting to
generate proposed rul es anendnents in the short-termfuture.

A menber expressed great support for case nanagenent, but
asked how far it is feasible to approach these probl ens by general
national rules. "What is our jurisdiction"?

A partial response was provided by anot her menber who agreed
that this is a very anbitious project. "Apart from*jurisdiction,’
what is our capacity to do this?" Forty-one wtnesses at the
heari ng yesterday divided in describing the current proposals —
sonme found themnodest, others found thema sea-change in di scovery
as we know it. Requester-pays proposals are far nore sensitive. A
literature search nmay be the best starting point. Wiat is already
out there? And we can canvass and inventory the pilot projects.
That nmuch work will provide a better foundation for deciding
whether to go further. If the current proposals are adopted —no
earlier than Decenber 1, 2015 —they may work sone real changes
that will affect any decisions about requester-pays proposals.

A lawer menber observed that Rule 26(b)(2)(B) provides for
cost shifting in ordering discovery of ESI that is difficult to
access. "There have been a nunber of orders. W could follow up
wi th experience.” One anecdote: in one case a plaintiff seeking
di scovery of 94 backup tapes, confronted by an order to pay 25% of
the search costs, reacted by reducing the request to 4 tapes
Beyond that, Texas Rule 196.4 has long provided for requester
paynent of extraordinary costs of retrieving ESI. W mght |earn
fromexperience. So, reacting to the Federal G rcuit nodel order
for discovery in patent actions, the Eastern District of Texas has
raised the initial limt fromb5 custodians to 8, and has omtted
the provision for cost-shifting if the limt is exceeded; it
prefers to address cost-shifting on a case-by-case basis. And we
should remenber that "cloud® storage mmy have an inpact on
di scovery costs.

The Commttee was rem nded that if the proposed Rule 26(c)
anmendnent i s adopted, experience in using it could provide a source
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of data to support further study.

The di scussi on concl uded by determ ning to keep this topic on
t he agenda. The Duke data can be mned further. W can |ook for
cases that follow in the wake of the Suprenme Court’s recognition
that the presunption is that the respondi ng party bears t he expense
of response, Qppenheiner Fund, Inc. v. Sanders, 437 U S. 340, 358
(1978) .

CACM

The agenda materials describe continuing exchanges with the
Comm ttee on Court Adm nistration and Case Managenent. The question
whet her pro se filers should be required to provi de social security
nunbers to assist in identifying problem filers can be put off
because the current version of the "NextGn" CM ECF systemdoes not
include a field for this informati on. And CACM agrees that there is
no present need to consider rules anmendnents to address the
prospect that a judge in one district mght, as part of accepting
assignment to help another district, conduct a bench trial by
vi deoconf er enci ng.

The neeting concluded with thanks to all participants and
observers for their interest and hard worKk.

Respectful ly submtted,

Edward H. Cooper
Reporter
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The winter meeting of the Judicial Conference Committee on Rules of Practice
and Procedure was held in Phoenix, Arizona, on Thursday and Friday, January 9 and 10,
2014. The following members were present:

April 10-11, 2014

Judge Jeffrey S. Sutton, Chair
Dean C. Colson, Esquire

Roy T. Englert, Jr., Esquire
Gregory G. Garre, Esquire
Judge Neil M. Gorsuch

Judge Susan P. Graber

Chief Justice Wallace B. Jefferson
Dean David F. Levi

Judge Patrick J. Schiltz

Judge Amy J. St. Eve

Larry D. Thompson, Esquire
Judge Richard C. Wesley
Judge Jack Zouhary
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Deputy Attorney General James M. Cole was unable to attend. Elizabeth J.
Shapiro, Esq., represented the Department of Justice.

Professor Geoffrey C. Hazard, Jr., consultant to the committee, and Professor R.
Joseph Kimble, the committee’s style consultant, participated. Judge Jeremy D. Fogel,
Director of the Federal Judicial Center, also participated.

Professor Daniel R. Coquillette, the committee’s reporter, chaired a panel
discussion on the political and professional context of rulemaking with the following
panelists: Judge Lee H. Rosenthal, former chair of the committee; Judge Diane P. Wood,
former member of the committee; Judge Marilyn L. Huff, former member of the
committee; Judge Anthony J. Scirica (by telephone), former chair of the committee; Peter
G. McCabe, Esq., former secretary to the committee.

Providing support to the committee were:

Professor Daniel R. Coquillette The committee’s reporter

Jonathan C. Rose The committee’s secretary and Rules
Committee Officer

Benjamin J. Robinson Deputy Rules Officer

Julie Wilson Rules Office Attorney

Andrea L. Kuperman Chief Counsel to the Rules Committees

Tim Reagan Senior Research Associate, Federal Judicial
Center

Frances F. Skillman Rules Office Paralegal Specialist

Toni Loftin Rules Office Administrative Specialist

Representing the advisory committees were:

Advisory Committee on Appellate Rules —

Judge Steven M. Colloton, Chair

Professor Catherine T. Struve, Reporter (by telephone)
Advisory Committee on Bankruptcy Rules —

Judge Eugene R. Wedoff, Chair

Professor S. Elizabeth Gibson, Reporter (by telephone)

Professor Troy A. McKenzie, Associate Reporter
Advisory Committee on Civil Rules —

Judge David G. Campbell, Chair

Professor Edward H. Cooper, Reporter

Professor Richard L. Marcus, Associate Reporter
Advisory Committee on Criminal Rules —

Judge Reena Raggi, Chair
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Professor Sara Sun Beale, Reporter (by telephone)

Professor Nancy J. King, Associate Reporter (by telephone)
Advisory Committee on Evidence Rules —

Judge Sidney A. Fitzwater, Chair

Professor Daniel J. Capra, Reporter

INTRODUCTORY REMARKS

Judge Sutton opened the meeting by welcoming everyone and thanking the Rules
Office staff for arranging the logistics of the meeting, including a very economical rate
for the hotel.

Committee Membership Changes

Judge Sutton announced that the terms of Judges Huff and Wood had ended on
October 1, 2013. He thanked them for their distinguished service on the committee,
described their many contributions to the committee’s work, and presented each with a
plaque. Judge Sutton also announced that Mr. McCabe, who had served as secretary to
the committee for 21 years, had recently retired from the Administrative Office. Judge
Sutton noted that Mr. McCabe had been the longest serving employee of the
Administrative Office and had dedicated 49 years to government service. Judge Sutton
thanked Mr. McCabe for his extraordinary service to the committee and the courts. He
also noted that the committee would be losing three great musicians, as Judges Huff and
Wood and Mr. McCabe were all talented musicians.

Judge Sutton introduced the new committee members, Judge Graber and Judge St.
Eve, and he summarized their impressive legal backgrounds.

Judge Sutton noted that the representatives from the Civil Rules Committee were
at the courthouse holding a hearing on the proposals that are currently out for public
comment, but that they would be joining the second day of the meeting.

APPROVAL OF THE MINUTES OF THE LAST MEETING

The committee, without objection and by voice vote, approved the minutes of
the last meeting, held on June 3—4, 2013.

REPORT OF THE ADMINISTRATIVE OFFICE
Judge Sutton reported that the rules committees had been engaged with Congress

recently. He said that last June Congress had introduced legislation to deal with patent
assertion entities. He said the first draft from the House was aggressive in attempting to

April 10-11, 2014 Page 45 of 580



January 2014 Standing Committee - Draft Minutes Page 4

preempt the Rules Enabling Act process. He reported that he and Judge Campbell had
met several times with congressional staffers, that the original draft legislation had been
modified, that there were several bills under consideration, and that discussions are
continuing.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Colloton and Professor Struve presented the report of the advisory
committee, as set out in Judge Colloton’s memorandum and attachments of December 16,
2013 (Agenda Item 3). Judge Colloton reported that the advisory committee’s fall
meeting had been cancelled due to the lapse in appropriations during the government
shutdown and that it had no action items to present.

Informational Items

Judge Colloton highlighted a few items that the advisory committee currently has
on its agenda.

FED.R. Arp. P. 4(a)(4)

Judge Colloton reported that a lopsided circuit split has developed concerning
whether a motion filed within a purported extension of a non-extendable deadline under
Civil Rules 50, 52, or 59 counts as “timely” under Appellate Rule 4(a)(4), which provides
that the “timely” filing of certain motions tolls the time to appeal. The advisory
committee is considering whether and how to amend the rule to answer this question.
Civil Rule 6(b) provides that a district court may not extend the time for filing motions
under Civil Rules 50, 52, or 59. Nonetheless, district courts sometimes extend the time to
file such motions even though Civil Rule 6(b) does not allow it. In other instances, a
party files a motion late, the opposing party does not object, and the district court rules on
it on the merits. Thus, the question has arisen whether a motion is “timely” under
Appellate Rule 4(a)(4) if it is not within the time set in the Civil Rules but is nonetheless
considered on the merits by the district court either because of an erroneous extension or
the failure of the opposing party to object.

The Sixth Circuit has held that where the non-movant forfeits its objection to the
motion’s untimeliness, the motion is timely for purposes of Rule 4(a)(4). However, the
Third, Seventh, Ninth, and Eleventh Circuits have held to the contrary. The courts
holding that such motions are not timely reason that Rule 4(a)(4) was designed to provide
a uniform deadline for the named motions in order to set a definite point in time when
litigation would come to an end. Making the time for filing these motions depend on
developments in the district court introduces a disparity that Rule 4(a)(4) was designed to
eliminate. Judge Colloton noted that the Seventh Circuit has commented that the Sixth
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Circuit’s approach was uncomfortably close to the “unique circumstances” doctrine that
was overruled in Bowles v. Russell, 551 U.S. 205 (2007). He added that the advisory
committee will address these issues at its spring meeting.

A member stated that he supported the minority view that would forgive a late
filing if it was done in reliance on a court order. Judge Sutton questioned whether doing
so would overrule Bowles. The member responded that it would not; the rules could
provide that if the deadline is set by rule and the judge purports to extend it in error, then
a litigant who has relied on the erroneous extension is excused from the consequences of
late filing. Another member noted it is different if the deadline is set by statute.

Another member suggested a wording change to one of the tentative sketches of
possible amendments to address this issue, asking if there was a more sensitive way to
reference the limits on judicial authority in the phrase: “a court order that exceeds the
court’s authority (if any) to extend the deadline . ...” The reporter responded that she
understood the concern, but she did not want the rule language to imply that a court had
authority to extend deadlines outside the time allowed in the rules, as judges exceeding
their authority in this regard is the root of the problem. She said that all suggestions on
wording are welcome. Another member suggested instead using language along the lines
of: “a court order that extends the deadline beyond that otherwise permitted by the rules

7

FED. R. APP. P. 4(C)

Judge Colloton reported that the advisory committee has also begun a project to
examine Rule 4(c)(1)’s inmate-filing provision for notices of appeal. The advisory
committee is considering amendments to the rule that might address, among other things,
whether an inmate must prepay postage in order to benefit from the inmate-filing rule;
whether and when an inmate must provide a declaration attesting to the circumstances of
the filing; whether the inmate must use a legal mail system when one exists in the
relevant institution; and whether a represented inmate can benefit from the inmate-filing
rule. The project grew out of a 2007 suggestion by Judge Diane Wood, suggesting that
the committee consider clarifying whether Rule 4(c)(1)’s inmate-filing rule requires
prepayment of postage. Judge Colloton reported that there is ambiguity in the case law
on whether prepayment of postage is required; whether inmates must file a declaration;
and the meaning of the sentence in the rule that says that if a legal mail system exists, the
inmate must use the system. He said that a subcommittee is working on these and related
issues.

LENGTH LIMITS
Judge Colloton reported that the Appellate Rules have some length limits set out

in type-volume terms and some set out in pages. He said that the advisory committee is
considering whether all the limits should be measured by type-volume given the
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ubiquitous use of computers, and if so, the best means of appropriately converting current
limits that are set in pages to type-volume limits. He noted that when the rules governing
the length of briefs were changed to convert to type-volume limits, the rules set a type-
volume limit that approximated the conversion from a page limit and provided a shorter
safe harbor set in pages. The advisory committee is considering the option of taking a
similar approach for other limits that are currently set in pages.

Judge Colloton stated that a safe harbor set in pages must be shorter than the type-
volume limit to prevent lawyers from using the safe harbor to get around the type-volume
limit, but the shorter page limit can create a hardship for pro se litigants. As a result,
another option the advisory committee is considering would differentiate between papers
prepared on a computer and papers prepared without the aid of a computer. Judge
Colloton noted that it was unlikely that lawyers would switch to using typewriters in
order to get around the type-volume limits. Another issue is that there is evidence that
when the brief page limit was converted from 50 pages to a type-volume limit of 14,000
words, it resulted in an increase in the permitted length of a brief. The advisory
committee is considering whether to adjust that limit to 12,500 or 13,000 words as part of
the length-limit project.

AMIcUS BRIEFS ON REHEARING

Judge Colloton reported that the advisory committee is also considering the
possibility of addressing amicus filings in connection with petitions for panel rehearing
and/or rehearing en banc. He stated that the advisory committee had heard that lawyers
are frustrated that there is no rule with respect to rehearing that sets out when an amicus
brief must be filed or how long it must be. The committee is considering whether there
should be a national rule on these topics. Judge Colloton noted that some circuits have no
local rule on these matters. However, there is a concern that any rule that addresses
amicus briefs on petitions for rehearing might stimulate more such amicus briefs, which
some courts do not desire. Judge Colloton noted that some courts even have rules that
generally prohibit amicus filings on rehearing, or that only allow them with leave of
court. Matters that could be addressed by a proposed rule include length, timing, and
other topics that Rule 29 addresses with respect to amicus filings at the merits-briefing
stage.

A judge member noted that amicus briefs are usually helpful on rehearing. She
stated that sometimes there are sleeper issues that the appellate court may not be aware of
and that she favored explicitly clarifying that such amicus briefs are permissible. Judge
Colloton noted that the suggestion, if implemented, would not require allowing amicus
briefs on rehearing, but instead would set out the procedure to be followed if the circuit
allowed such amicus briefs.
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REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Wedoff and Professors Gibson and McKenzie presented the report of the
advisory committee, as set out in Judge Wedoff’s memorandum and attachments of
December 12, 2013 (Agenda ltem 4).

Amendment for Final Approval
FeED. R. BANKR. P. 1007(a)

Judge Wedoff reported that the advisory committee was seeking approval to make
a technical and conforming amendment to Rule 1007(a). Subdivisions (a)(1) and (a)(2)
of Rule 1007 require the filing at the outset of a case of the names and addresses of all
entities included on “Schedules D, E, F, G, and H.” The restyled schedules for individual
cases that were published for comment in August 2013 use slightly different designations.
Under the new numbering and lettering protocol of the proposed forms, the schedules
referred to in Rule 1007(a)(1) and (a)(2) will become Official Forms 106 D, E/F, G, and
H—reflecting a combination of what had been separate Schedules E and F into a single
Schedule E/F. Judge Wedoff stated that in order to make Rule 1007(a) consistent with
the new form designations, the advisory committee was proposing a conforming
amendment to subdivisions (a)(1) and (a)(2) of that rule. Judge Wedoff reported that the
revised schedules would not go into effect until December 1, 2015, so he asked that the
conforming rule change be held back to go into effect on the same date.

The committee, without objection and by voice vote, approved the proposed
amendment to Rule 1007(a) for transmission to the Judicial Conference for final
approval without publication.

Informational Items
CHAPTER 13 PLAN FORM

Professor McKenzie reported on comments received on the published proposed
chapter 13 plan form and related rule amendments. The advisory committee had drafted
an official form for plans in chapter 13 cases and had proposed related amendments to
nine of the Bankruptcy Rules. Professor McKenzie reported that the form and rule
amendments were published in August 2013 and have drawn over 30 comments so far.
He said that very few comments expressed opposition to the form, but many were long
and detailed. Professor McKenzie reported that since so many comments had already
come in, the working group had already begun categorizing and reviewing the comments,
although of course its work could not be completed until the comment period closed in
February and all the comments were received.
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Professor McKenzie said that one common theme that had emerged was what to
do when the form provides a number of choices to the debtor even though some choices
may not be available in the debtor’s district. The advisory committee did not take a
position on the differences in these choices between districts, but one concern is that
providing the choice of various options on the form might indicate that the committee
was stating that both choices are available to a debtor. Professor McKenzie noted that the
concern is that this might lead to confusion and increased litigation. Judge Wedoff
provided an example. He said one open question is, if the debtor wants to pay a
mortgage, whether he can pay the mortgagee directly or instead must pay the trustee. If
the payment is to the trustee, there is a fee assessed on the payment, meaning that more
has to be paid on the mortgage claim. Some jurisdictions require it to be paid through the
trustee, while others allow the debtor to be the payment manager. Judge Wedoff noted
that providing both options on the form might imply that both options are available in all
jurisdictions. Professor McKenzie added that one way to respond to the comments would
be to include a warning on the form that the provision of an option does not mean it is
available in the debtor’s district. The working group will report to the advisory
committee at the spring meeting.

A participant asked whether the advisory committee had gotten feedback that the
form will be confusing to pro se debtors. Professor McKenzie responded that so far there
had only been a couple of comments on how the form might impact pro se litigants. One
comment had said it might attract additional pro se litigants, and the other had said it
would be confusing to pro se litigants. The participant asked how the advisory committee
could get more input from pro se litigants, since such litigants do not often comment on
published proposals. Professor McKenzie stated that the advisory committee hopes to get
comments from consumer bankruptcy groups, who often think about the nature of pro se
litigation, and he noted that it is very difficult for pro se litigants to get through chapter 13
bankruptcies successfully. He said that one thing the working group is considering is
more prominent language about that difficulty. Judge Wedoff noted that providing a plan
form might help pro se litigants because it would set out what needs to be done and might
allow some debtors to do it on their own without an attorney.

Judge Wedoff noted that as part of its Forms Modernization Project, the advisory
committee had been looking closely at whether the forms can be used by pro se debtors.
He said one of the goals of that project is to make the forms more user-friendly. Another
participant noted that law students use the forms when they represent clients in
bankruptcy clinics, and he suggested that the advisors for such clinics might be a good
source of information on how the forms might be used by law students, which can be
analogized to the pro se context. Judge Wedoff noted that the advisory committee, with
the help of the Federal Judicial Center, had been vetting the proposed forms with a group
of law students.
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ELECTRONIC SIGNATURES

Judge Wedoff reported on the comments received on proposed amendments to
Rule 5005 on filing and transmittal of papers, which is designed to address the question
of how to deal with electronic signatures by someone other than the attorney who is filing
a document in a bankruptcy case. He noted that there is no problem with signatures of
attorneys who file documents because they have to have a login and password, which
constitutes their signature. To date, the rules have not addressed the signatures of
nonfilers, which in bankruptcy is primarily the debtor. Judge Wedoff noted that the
typical practice has been for local rules to require the filing attorney to retain the original
document signed by the nonfiler for a period of time, usually five years. Attorneys have
pointed out that this becomes a problem in terms of storage space. Some bankruptcy
firms may generate thousands of case filings a year, making the volume of original
documents to retain substantial. In addition, some lawyers have reported that they are
uncomfortable retaining documents that might later be used to prosecute a crime against
their clients. Further, the prosecutor in a future criminal prosecution will be relying on
the attorney’s good faith in retaining documents with the original signatures.

The proposal published for comment provides that, instead of requiring the
retention of a “wet” signed copy, the original signature could be scanned into a computer
readable document and the scanned signature would be usable in lieu of the original for
all purposes. Judge Wedoff noted that the published proposal asked for comment on two
alternatives. One would have a notary certify that it is the debtor signing and that it is the
complete document. The other would deem filing by a registered person equivalent to the
person’s certification that the scanned signature was part of the original document.

Professor Gibson said that only four comments had been received so far. One
expressed confusion about when original documents must be retained under the proposed
rule. Another erroneously read the proposal to require the entire document, not just the
signature page, to be scanned, which would require much more electronic storage space.
She said that two recent comments support the proposed amendment and urge adoption
without requiring a notary’s certification.

The representative for the Department of Justice noted that the Evidence Rules
Committee had been planning to host a symposium on electronic evidence this past fall,
which would have included a discussion of this issue of electronic signatures, but that the
symposium was cancelled due to the government shutdown. She noted that the
scheduling of the symposium had nonetheless prompted the Department to come to some
tentative conclusions on this issue. While the Department will be submitting formal
comments, the representative previewed the initial views of the Department. She
reported that there was resistence in the Department to removing the retention of original
signatures. She noted that there was a great amount of work done within the Department
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in examining this issue. There was a working group that cut across disciplines and there
was a survey conducted of U.S. Attorney’s offices. She said that prosecutors
overwhelmingly thought there was no problem with the current system. They also
reported that taking away the requirement of retaining originals would lead to more cases
where signatures were repudiated. The vast majority of survey respondents thought the
proposed rule would make it much harder to prove authenticity in situations where the
signatures were repudiated. She noted that the FBI has a policy that it will not provide
definitive testimony to authenticate a signature without the original document. With an
electronic signature, the FBI cannot determine certain characteristics that they would look
at in comparing signatures, like pressure points and whether there were tremors. Without
having an FBI expert, prosecutors would have to resort to circumstantial evidence to
prove authenticity, which would often involve measures such as getting warrants to
search computers to show that a document was generated from that computer, conducting
forensic analysis, tracing IP addresses, and similar actions that would add burden and
expense.

The Department’s representative explained that the Department also looked at the
tax experience because Evidence Rule 902(10) makes certain types of documents self-
authenticating when a statute provides for prima facie presumption of authenticity. The
advisory committee note states that the tax statute is one example. However, in looking
into the possibility of creating a statutory presumption, the Department found that it
would have to be either a generic statute that addressed this subject holistically or a
bankruptcy-specific statute. The problem with a bankruptcy-specific statute, she said,
was that the Department had found at least 101 different crimes that require the
authenticity of the signature to be proven as an element of the crime. If a bankruptcy-
specific statute were implemented, she said, there was the possibility of needing to do
seriatim statutes because bankruptcy might just be the first area to start doing everything
electronically. She said eventually there might need to be dozens of statutes. Yet, the
alternative of crafting a generic statute now to address the subject holistically created the
concern that it would have unintended consequences if all the possibly affected criminal
statutes were not first examined. Thus, she noted, it was premature to start trying to get a
statute without knowing all of the ramifications. She also stated that survey respondents
felt the tax statute was somewhat unique in that taxpayers are required by law to sign a
return and if they repudiate their signature on the return that means they have violated the
law by not filing a tax return if there is no other valid tax return with their signature. She
noted that Judge Wedoff has explained that there are some parallels in bankruptcy.

The Department participant also stated that the working group did not find
persuasive the concerns that have been raised about why the rule should be changed. She
stated that publicly-filed documents are not privileged, so an attorney should not be
concerned about being called upon to produce a client’s documents. Further, professional
responsibility rules prohibit an attorney from assisting with a crime or fraud. She said
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that while storage can be burdensome, there are retention periods, so there should be
recycling of the documents and not an ever-increasing amount of documents needing to
be retained. She noted that one possibility raised by Judge Wedoff was that perhaps the
whole document could be scanned and saved electronically and only the signature page
would need to be kept in its original format, and she noted that this option was something
to think about. Finally, the working group was not persuaded by the rationale that there
are varying retention periods across the country. The group felt that if that was a concern,
then it could be fixed simply by creating a uniform retention period. The prosecutors
thought that the varying periods actually hurt them the most because the retention periods
are often shorter than the statute of limitations for the crimes being prosecuted. In sum,
she said, the Department feels that it is premature to remove the retention requirements.
There was a feeling in the Department, she said, that technology is continuing to move
forward. It might be that in the near future things like thumb prints and biometrics will
serve as signatures, which would solve the problem of authenticating without the need to
store lots of documents. The participant stated that the Department would have presented
this summary of its views in greater detail at the symposium, and that the Department is
committed to working with the committee on this issue.

Judge Wedoff said that the advisory committee will await the formal comment
from the Department and expressed gratitude for hearing their initial views in the interim.
He noted that the prosecuting community has not had the experience of having to use
scanned signatures in lieu of having an FBI expert testify to the validity of a wet
signature. Whether scanned signatures would present a problem in persuading the trier of
fact is not yet clear. Bankruptcy presents a special circumstance, he said. Even without
the change to Rule 5005, he said, every document filed by a debtor’s attorney is filed
under Civil Rule 11, which requires certifying that the filing is authentic. Rule 5005
would only underline the Rule 11 requirement that the signature is authentic. So, the
debtor who asserts that a signature on a filed document is not his own will have to
overcome the fact that the signature appears to be his own and will have to assert that his
attorney lied when the document was filed. It may be that it is not that difficult to
persuade a trier of fact of the legitimacy of a debtor’s signature on a bankruptcy
document. He also noted that, in this regard, there may be some source of empirical
evidence as to the difficulty of not having wet signatures because there is at least one
jurisdiction in the country—Chicago—that does not have a requirement for retaining wet
signatures for debtors’ filings for several years. Any prosecutions that have taken place in
that district would have taken place on the basis of the debtor’s scanned copy. He stated
that there are not a lot of these types of prosecutions that come up and that when they do
come up, debtors do not contest the legitimacy of their signature. He noted that he had
encountered situations where a United States Trustee had filed a motion to deny the
debtor a discharge because the debtor supplied deliberately false information on the
debtor’s schedules. The debtors defend against those arguments not on the basis that they
did not sign the schedules, but by arguing things like they told their attorney about the
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matter at issue and the attorney did not put it in the schedule or they did not realize it was
required to be put on the schedule. He stated that he had never encountered a case where
the debtor denied his own signature. Judge Wedoff reported that the Department of
Justice representative had agreed to look into the Department’s survey results that had
come from Chicago.

A member questioned whether the concern was with ensuring the integrity of the
judicial process or collateral consequences and enabling future prosecutions. Judge
Wedoff responded that the advisory committee’s initial approach was designed to ensure
the integrity of the judicial process. We want to make sure, he said, that the documents
being filed are legitimately signed by the debtor. The informal feedback from the
Department has to do with collateral consequences, and the concern is the potential
difficulty in proving malfeasance by the debtor. The member responded that a similar
concern may be true in many areas of the law and he wondered whether the rules
committees’ focus ought to be on the judicial process, not necessarily to make it easier or
harder for the Department of Justice to prosecute crimes years later.

Judge Sutton emphasized that this is just now out for publication and the advisory
committee is awaiting the formal response from the Department. He asked whether the
rescheduled Evidence Rules technology symposium will include this issue. Professor
Capra responded that it would not because the original idea had been to get ahead of the
public comment and to get the Department’s views on this issue, which has already been
accomplished. While others were going to participate, they now had the ability to
comment during the public comment process, which would be over by the time a new
symposium could be scheduled. Professor Capra noted that one thing that came up in
putting the original symposium together is that the issue is not forgery, but that the true
signature might be improperly attached to the document. He said that is the issue that
concerned the CM/ECF Subcommittee—someone could just scan a signature and put it
on any document. Judge Wedoff said that this is why the two alternative means of
assuring that the signature was authentic and was attached to the proper document were
published for public comment. The Department’s representative noted that the
Department did not think that the option of requiring a notary’s signature was a good one.

Judge Wedoff noted that it might be that bankruptcy could serve as an experiment
for testing this. There are extra protections in bankruptcy, he said, like the attorney
certification, that would not necessarily exist in other areas. He said that the advisory
committee would have a better idea of what to do next after the comment period ends.
The Department of Justice’s representative noted that as a matter of evidence, the
attorney’s certification could not be introduced because it would be hearsay, so there
would still be the need for a witness to testify to the person’s signature, which might lead
to calling lawyers to testify.
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A member noted that the Department’s concerns were about collateral
prosecutions years down the road, and that he was not sure the judiciary should be too
concerned about that. He said the requirements to authenticate the signature might
impose a burden in current proceedings for the benefit of possible later collateral
proceedings. He added that the advisory committee’s concerns should be that this
document in this litigation is what it purports to be. A certification by the attorney, as an
officer of the court, should normally be sufficient for that purpose, he said. He said he
was open to the possibility of the need for further assurances, but that the question should
be focused on assuring that the document is authentic for the current litigation, not on
assuring its authenticity for use in possible later collateral proceedings.

Professor Coquillette commented that the rules committees have a goal of
transsubstantive rulemaking, but bankruptcy is really different in this area because of the
factors mentioned by Judge Wedoff, such as attorney certification.

A member asked whether the advisory committee is studying what is going on in
Chicago, where there is no requirement to retain wet signatures. Judge Wedoff reported
that the Department of Justice had done a survey and was going to see if it could pull out
data on prosecutions in Chicago. Judge Wedoff said that he would talk to the local
United States Trustee’s office to find out their experience. He noted that he is not aware
of any criminal prosecutions for bankruptcy fraud in Chicago that raised a question of
validity of the debtor’s signature. The number of prosecutions for bankruptcy fraud is
very small to begin with, he said, and then it would be a very small subset of that small
subset that would involve the validity of the debtor’s signature. So, he said, there would
not be a huge amount of empirical data to gather on this.

Judge Sutton thanked Judge Wedoff for the summary of the issues and thanked
the Department’s representative for previewing the results of the Department’s work on
this issue.

ForMS MODERNIZATION PROJECT

Judge Wedoff provided an update on the advisory committee’s Forms
Modernization Project, a multi-year project to revise many of the official bankruptcy
forms. The work began in 2008 and is being carried out by an ad hoc group composed of
members of the advisory committee’s subcommittee on forms, working with
representatives of other relevant Judicial Conference committees. The goals of the
project are to improve the official bankruptcy forms by providing a uniform format and
using non-legal terminology, and to make the forms more accessible for data collection
and reporting. The advisory committee decided to implement the modernized forms in
stages in order to allow for fuller testing of the technological features and to facilitate a
smoother transition. Judge Wedoff said that the first two phases of the project were

April 10-11, 2014 Page 55 of 580



January 2014 Standing Committee - Draft Minutes Page 14

nearly complete: a small number of the modernized forms became effective on December
1, 2013, and the balance of the forms used by individual debtors is currently out for
comment. Their effective date will be delayed until December 1, 2015, to coincide with
the effective date of the non-individual forms. Judge Wedoff said that, surprisingly, not
many comments had been received yet on the individual forms out for public comment.
He said the comment period was not yet over, but that so far the revised forms seem to
have been met with general acceptance.

The final batch will be non-individual forms, which were separated from
individual forms because they ask for different information in many situations, and which
would be expected to become effective on December 1, 2015. Judge Wedoff noted that
people filling out non-individual forms are likely to have access to a more sophisticated
legal understanding of the bankruptcy system. Non-individuals have to be represented by
an attorney, and are usually associated with corporations or other entities that are likely to
have a better understanding of the information called for on the forms.

Judge Wedoff said the agenda materials provided an example of a non-individual
form to show the differences from the individual form. The non-individual form is
shorter and uses more technical accounting language than the individual form, but not
legalese. He said that this is a preview of what the advisory committee will likely be
presenting for approval for publication at the Spring 2014 Standing Committee meeting.
When this last batch of forms is approved, he said, the advisory committee will be
finished with the complete package of form changes.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Campbell and Professors Cooper and Marcus presented the report of the
advisory committee, as set forth in Judge Campbell’s memorandum and attachments of
December 6, 2013 (Agenda Item 9).

Amendments for Publication
FED.R. Civ.P. 82

Professor Cooper reported that the advisory committee sought approval to publish
at an appropriate time changes to Rule 82 on venue for admiralty or maritime claims to
reflect changes Congress had made to the venue statutes. It has long been understood that
the general venue statutes do not apply to actions in which the district court exercises
admiralty or maritime jurisdiction, except that the transfer provisions do apply. This
proposition could become ambiguous when a case either could be brought in the
admiralty or maritime jurisdiction or could be brought as an action at law under the
“saving to suitors” clause. Rule 82 has addressed this problem by invoking Rule 9(h) to
ensure that the Civil Rules do not appear to modify the venue rules for admiralty or
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maritime actions. It provides that an admiralty or maritime claim under Rule 9(h) is not a
civil action for purposes of 28 U.S.C. 88 1391-1392. Rule 9(h) provides that an action
cognizable only in the admiralty or maritime jurisdiction is an admiralty or maritime
claim for purposes of Rule 82. It further provides that if a claim for relief is within the
admiralty or maritime jurisdiction but also is within the court’s subject-matter jurisdiction
on some other ground, the pleading may designate the claim as an admiralty or maritime
claim.

Professor Cooper reported that legislation had added a new 8§ 1390 to the venue
statutes and repealed the former § 1392. The reference to § 1392 in current Rule 82
clearly needs to be deleted as a technical amendment, he said. The advisory committee
also thought it was appropriate to add a reference to 8 1390, but the reason was a little
more complicated.

Professor Cooper explained that new § 1390(b) provides that the whole chapter on
venue, apart from the transfer provisions, does not apply in a civil action when the district
court exercises jurisdiction conferred by 8 1333. Section 1333 provides jurisdiction for
admiralty and maritime cases, “saving to suitors in all cases all other remedies to which
they are otherwise entitled.” By referring to § 1333, § 1390(b) removes application of the
general venue statutes for cases that can be brought only in the admiralty or maritime
jurisdiction and for cases that might have been brought in some other grant of subject-
matter jurisdiction but that have been designated as admiralty or maritime claims under
Rule 9(h). Since the general venue provisions do not apply when the court is exercising
admiralty or maritime jurisdiction, it seems wise to add 8 1390 to Rule 82. Doing so
would make claims designated as admiralty or maritime claims under Rule 9(h) exempt
from the general venue provisions just as those that get admiralty or maritime jurisdiction
under 8 1333 are so exempt. Professor Cooper noted that the advisory committee had
sent the proposed revision to the Maritime Law Association, which had approved of the
proposal. Nonetheless, the advisory committee recommended the proposal for
publication, not for approval as a technical amendment, because of the complexity of the
subject matter.

The committee, without objection and by voice vote, approved the proposed
amendment to Civil Rule 82 for publication.

Fep. R. Civ. P. 6(d)

Judge Campbell reported that the advisory committee recommended for
publication at a suitable time an amendment to Rule 6(d), which currently provides three
extra days for responding to certain types of service, including service by electronic
means. The proposed amendment would strike the reference in Rule 6(d) to Rule
5(b)(2)(E), which references electronic service. This change would remove the three
extra days for electronic service. Judge Campbell said that the Appellate, Bankruptcy,

April 10-11, 2014 Page 57 of 580



January 2014 Standing Committee - Draft Minutes Page 16

and Criminal Rules Committees were working through this same issue now with respect
to parallel provisions in each set of rules. He stated that, depending on the timing of
approval of similar changes to the other sets of rules, they could all be published together,
or the Civil Rules change could be published first as a bellwether. He added that the
advisory committee also recommended adding parenthetical explanations to Rule 6(d)
that would provide brief explanations of the type of service referenced. This would
prevent users from having to flip back to the cross-referenced rules to find the types of
service that receive the three added days. The committee note, he said, could explain that
service via CM/ECF does not constitute service under Rule 5(b)(2)(F), which covers
service by other means to which the party being served has consented, and which is
subject to the three-day rule.

A member asked whether the advisory committee had considered removing
“consent” from the three-day rule as well. Judge Campbell responded that it had not; the
issue was just brought to his attention this morning. The member noted that the three-day
rule was invented for mail. He questioned the rationale behind applying it to leaving
papers with the clerk when no one knows where the party is. He suggested that the
advisory committee consider restricting the three-day rule to service by mail. Judge
Campbell said that the advisory committee could consider this point. He added that these
other methods of service have always been subject to the three-day rule and the advisory
committee had not heard of a problem. Clearly, he said, electronic service no longer
requires three extra days; the committee could look more broadly at whether three extra
days are warranted in other circumstances. Judge Wedoff noted that there is a proposal to
remove the added three days as widely as possible in the Bankruptcy Rules. Judge Sutton
added that the member’s point about whether three extra days were needed in other
circumstances was a good one. At least, he said, the question could be raised in
publication as to whether to remove other types of service from the three-day rule. He
suggested that the advisory committee discuss it at their next meeting.

Judge Campbell said that the advisory committee would consider these issues and
that he would want to hear the views of court clerks as well. However, he said, the
advisory committee’s plate was so full right now with considering the next steps for the
proposals that were published last August, that he would prefer not to do that
investigation now. One option, he said, would be to publish the proposal to eliminate
electronic service from the three-day rule and ask for comment on whether the committee
should also eliminate service by leaving the paper with the clerk or by other means
consented to. Judge Sutton noted that the simplest route would be to delay publication
during the investigation into the other means of service, but he saw no reason to hold off
on removing the extra three days for electronic service. The member who had made the
suggestion stated that he would not oppose publication, but that he thought it should ask
for comment on whether the three-day rule should be abolished altogether. He noted that
service by mail is now mostly limited to pro se litigants or people who do not have
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computers. He said the committee could publish the proposal to remove electronic
service from the three-day rule and ask for comments as to whether it would be wise to
restrict it just to service by mail or to abolish it altogether.

Professor Capra noted that the idea of restricting the three-day rule came from the
CM/ECF Subcommittee, and the idea was to have a uniform approach. He said all of the
advisory committees would be considering this issue, except for the Evidence Rules
Committee, but it was unlikely that it would be resolved by the spring.

A member asked whether there should be a separate three-day rule for pro se
litigants. She noted that this is an issue primarily affecting pro se litigants, who often
only receive service by mail. Judge Campbell noted that some courts do have CM/ECF
for pro se litigants, so some do get instantaneous service.

Judge Sutton suggested that the committee could tentatively approve the proposal
for publication with a slight variation in the committee note and questions requesting
comment on whether the three-day rule should be deleted altogether or limited to service
by mail. The hope, he said, would be for publication this summer. Judge Campbell
agreed that this sounded like a fine approach.

The committee, without objection and by voice vote, tentatively approved the
proposed amendment to Civil Rule 6(d) for publication, with a slight change in the
committee note to address service under Rule 5(b)(2)(F), together with questions on
whether the three-day rule should be abolished altogether or limited to service by
mail. The committee will consider the final proposal again before publication, likely
at its spring meeting.

Informational Items
Fep. R. Civ. P. 17(c)(2)

Judge Campbell reported that the advisory committee had decided against further
action on Rule 17(c)(2), which directs that “[t]he court must appoint a guardian ad
litem—or issue another appropriate order—to protect a minor or incompetent person who
IS unrepresented in an action.” He stated that in Powell v. Symons, 680 F.3d 301 (3d Cir.
2012), the Third Circuit had noted the lack of guidance as to when a court should appoint
a lawyer or guardian to assist an unrepresented party. He said that research had revealed
that six circuits have adopted standards similar to that of the Third Circuit, which is that
there is no obligation to sua sponte inquire into competence. Under this view, Rule
17(c)(2) only applies when there is verifiable evidence of incompetence. Judge Campbell
said that all circuits agree that there is no obligation to appoint a guardian just because a
party exhibits odd behavior.
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The advisory committee had concluded that it should not attempt to write a rule in
this area. Judge Campbell explained that if judges were obligated to inquire about a
guardian whenever they saw something less than full competence, the issue would
become unmanageable. Further, he said, there were no resources readily available to pay
for guardians. In fact, he said, there were not usually funds available to pay for appointed
lawyers either. Judge Campbell said that to write a rule that sets standards for the wide
variety of circumstances in which this could arise would be nearly impossible. He added
that relevant considerations would include evidence of incompetence, other resources
available to assist the person, the merits of the claim, the risk to the opposing party in
terms of time and delay, case management steps, and more. The advisory committee
concluded that this was best left to the common law. Judge Campbell said the advisory
committee felt that these issues need to be decided on a case-by-case basis and that
principles will develop over time. As a result, he said the advisory committee
recommended no action at this time.

A member stated that he agreed with the advisory committee’s conclusion, noting
that it is a case-by-case judgment call as to how to handle incompetence. Further, he said,
there can be verifiable evidence of incompetence even with lawyers involved.

E-RULES

Judge Campbell reported that the advisory committee, along with the other
advisory committees, is in the early stages of addressing the question of what to do with
electronic communications under the rules. He said one option is to adopt a rule that says
anything that can be done in writing can be done electronically, but that raises all kinds of
complications. Another option is to go rule by rule and determine what to do with the
issue of electronic communications.

DiscoVvERY COST SHIFTING

Judge Campbell stated that the advisory committee’s discovery subcommittee is
in the early stages of examining the question of whether the rules should expand the
circumstances in which a party requesting discovery should pay part or all of the costs of
responding. He said that Congress and some bar groups had asked for a review of this
issue. The proposals published for comment last August include revision of Rule 26(c) to
make explicit the authority to enter a protective order that allocates the costs of
responding to discovery. If this proposal is adopted, experience in administering it may
provide some guidance on the question of whether more specific rule provisions may be
useful. Judge Campbell said the advisory committee is in the early stages of examining
this issue and will report on its progress in the future.
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CACM PRrROJECTS

Judge Campbell reported that the Court Administration and Case Management
Committee (CACM) has raised a number of topics that may lead to Civil Rules
amendments, but that action on all of these topics has been deferred pending further
development by CACM.

PuUBLISHED PROPOSALS

Judge Campbell reported that the advisory committee had held two of the three
scheduled public hearings on the proposals published for comment. He said 40 more
witnesses were scheduled for an upcoming hearing in Dallas, with 29 more on the waiting
list. He said the advisory committee was not scheduling another hearing because it would
be too difficult to fit a fourth hearing in all of the members’ schedules, and the advisory
committee was committed to reading all of the written submissions. He said 405
submissions had already been received and that the committee will review them all
carefully. He noted that the hearings have been very valuable and there is work to do to
refine the proposals. He added that the advisory committee will decide what to do at its
April meeting and will make a recommendation to the Standing Committee at its May
meeting.

A participant asked if that schedule was too expedited. He asked whether the
advisory committee would have enough time to do the job by the May meeting. Judge
Campbell said he thought there was sufficient time. He noted that the advisory
committee had been working on the published proposals for five years. He said the
committee’s task in April will not be gathering information, but using its best judgment in
light of everything it had heard through public comment.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES
Judge Raggi and Professors Beale and King presented the report of the advisory
committee, as set forth in Judge Raggi’s memorandum of December 20, 2013 (Agenda

Item 5), and her supplemental memorandum of December 30, 2013.

Amendment for Final Approval
FED.R. CrIM. P.12
Judge Sutton reported that the advisory committee had been considering
amendments to FED. R. CriM. P. 12 on motions that must be raised before trial and the

consequences of late-filed motions since 2006. He provided some background on the
current proposals. He noted that the Judicial Conference had approved the proposed
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amendment to Rule 12 that the committee had approved at its last meeting and had
transmitted it to the Supreme Court. The Court had raised several questions about the
proposed amendment. Judge Sutton noted that the package of proposals, including
Criminal Rule 12, had been submitted to the Court earlier than in years past to give the
Court flexibility in terms of timing its review of the proposals. He noted that one benefit
of submitting the proposals early is that if the Court had questions, they might be able to
be addressed within the same rulemaking cycle. He stated that this was uncharted
territory because in the past, when the proposals were submitted to the Court later, if the
Court had questions about the proposals, it would simply recommit them to the advisory
committee for further consideration. In this case, however, there might be time to
propose changes and have them considered by the Court in the same rulemaking cycle.

Judge Sutton noted that the Court had raised several questions about the Rule 12
proposal. First, as transmitted to the Court, the proposed amendment had stated that the
court could consider an untimely motion raising a claim of failure to state an offense
(FTSO) if the defendant showed prejudice. The Court had asked to whom the required
prejudice would be. Judge Sutton noted that the intent of the amendment was that it
would be prejudice to the defendant. Second, the Court had asked, if the prejudice is to
the defendant, how the defendant would show prejudice before trial. Judge Sutton stated
that one form of prejudice is lack of notice, and another occurs if the grand jury did not
properly indict under the elements of the crime. Third, the Court had noted the anomaly
of having in proposed Rule 12(c)(3)(A) a required showing of “good cause” for relief
from the consequences of failing to timely raise most Rule 12(b)(3) motions, while
proposed Rule 12(c)(3)(B) would require prejudice for consideration of late-raised FTSO
claims. Judge Sutton noted that by requiring “good cause” alone in (A) and “prejudice”
alone in (B), the implication was that there was no requirement of showing “prejudice” in
(A). That is not what the committee intended. On the other hand, by requiring “good
cause” in (A), and only “prejudice” in (B), the committee had intended the negative
implication to be that there was no requirement of showing “cause” under (B) for claims
of failure to state an offense. Judge Sutton added that it was odd to have language in the
same subsection that intended one negative implication but not another negative
implication.

Judge Raggi then explained that the advisory committee recommended resolving
the third concern raised by the Court by having one standard for relief from failure to
timely raise all Rule 12(b)(3) motions — *“good cause,” the standard currently used in the
rule. She noted that there was disquiet, especially among the members of the defense bar
on the committee, about making an FTSO claim a required pre-trial motion when for so
long it had been viewed as the equivalent of jurisdiction and something that could be
raised at any time. She added that, faced with the fact that it is now recognized as
something that should be raised early on, some members of the defense bar had suggested
that the committee use a different standard for FTSO claims that would be easier to meet
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than “good cause.” That is why the advisory committee eventually decided to use just
“prejudice” for FTSO claims, no matter what the cause for failing to raise it in timely
manner. She noted that everyone recognized that it was a bit curious to have two
standards for granting relief from the consequences of belatedly filing a required pretrial
motion. She said that the advisory committee has now had more time to think about the
proposal. The advisory committee did not want to put the Rule 12 proposal in jeopardy
by insisting on two standards. The subcommittee had given it enormous thought and
decided that pursuing a separate standard for FTSO claims was not worth the risk to the
whole proposal and that “good cause” would be adequate for those claims.

Judge Raggi noted that no one stands convicted of a crime unless every element of
the crime is proven beyond a reasonable doubt. The proposed rule addresses only those
situations where even though a defendant is proven guilty beyond a reasonable doubt on
every element, a failure to charge it correctly should for some reason be heard late on a
showing of prejudice. But, she asked, what would the prejudice be in that situation? The
advisory committee, she said, had asked what they were really putting at risk by insisting
on two standards. She stated that it was now the subcommittee’s view and the unanimous
view of the advisory committee that it was not worthwhile to pursue a separate standard
for FTSO claims, and that a “good cause” standard should apply for all late-raised claims
that are not jurisdictional.

Judge Raggi noted that, at the suggestion of a member of the advisory committee,
the committee note had been revised to explain that “good cause” is “a flexible standard
that requires consideration of all interests in the particular case.” She said that this
language was in brackets, but that it would be part of the text of the committee note, if
approved. This language, she said, would make clear that the court should consider
cause, consider prejudice, and consider everything that might be relevant. She explained
that the reason the words “cause and prejudice” were not used was to avoid confusion
with the use of that phrase in the habeas corpus context. Instead, the revised note
language is intended to make clear that “good cause” is a holistic inquiry. She stated that
it made sense to trust the district judges to understand that.

Judge Raggi requested that the committee approve the revised proposed
amendment to Rule 12 and the accompanying committee note. Finally, Judge Raggi
noted that the advisory committee was unsure about whether the change could be
accomplished in the current rulemaking cycle. One of the questions the advisory
committee had raised, she said, was whether this was a change that would require
republication. She reported that the advisory committee was not sure and had consulted
with Professor Coquillette, who did not think republication was necessary. She noted that
if the committee approved the revised proposal, it could potentially go back to the Court
and be considered in this year’s rulemaking cycle. She said it was the Standing
Committee’s decision whether to republish.
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Professor Coquillette noted that traditionally the committee republishes when
anyone would be surprised by the changes after publication and would feel that they did
not have a chance to debate the proposal. But, he noted that in this case, the appropriate
standard for relief from late-raised FTSO claims had been debated back and forth for the
seven year history of this proposal. Everyone had notice that the appropriate standard
was at issue and had a chance to comment on that during the public comment period.
Judge Sutton also noted that for the past eight years or so, everyone has known that the
rule was being changed to require FTSO claims to be brought before trial and the
standard for raising such claims late has been on the table the whole time.

A member stated that his initial reaction was to republish, but that he realized that
the Court had the authority to make changes to the committee’s proposals itself. If the
Court wanted to make a change and just wanted to make sure the rules committees
agreed, then it would seem to be a procedure contemplated by the Rules Enabling Act.
However, if the proposal is really back in the committee’s court, then he said he would
have to grapple with the republication question. He stated that he tended to think it is
better to republish in the case of a “tie.”

Judge Sutton stated that the Court could have proceeded in different ways and this
is uncharted territory, but that he believed the committee should treat the proposal as if it
were back in front of the committee. Another member asked what the procedure would
be if the proposal had gone to a vote in the Court and been rejected. Judge Sutton
responded that it depends, and that if a subsequent change by the committees had already
been fully vetted, it would not be republished. The reason for republication is if the
committee thinks it will get new insights or if someone will be surprised by a change.
The member noted that the republication question is similar to a court amending an
opinion and giving another opportunity for filing a petition for rehearing. She said that if
the changes on rehearing are responsive to the comments already received, the courts
usually do not give another opportunity for rehearing.

Professor Beale noted that there had been a previous occasion in which the
advisory committee had made changes in response to a remand from the Supreme Court
and the committee had not republished. Professor Capra noted that the Evidence Rules
Committee had not republished when it made changes after a proposed amendment to
Evidence Rule 804(b)(3) was returned by the Court.

Judge Raggi noted that not only had the advisory committee heard lots on this
subject, but what it is proposing now is to leave the standard in the current rule in place.

Another member stated that he had no views on the need to republish, but

questioned whether there is a negative implication in the new proposed committee note
language describing “good cause” as a “flexible standard that requires consideration of all
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interests in the particular case.” The member explained that the existing standard has
been interpreted to require showing, among other things, prejudice, and he wondered
whether the note language could potentially be understood to relieve a defendant of
having to show prejudice.

Judge Raggi responded that she could not foreclose the possibility of the language
being read that way, but from a practical perspective, this is how Rule 12 now treats
FTSO claims. She added that, up until the time the jury is empaneled and jeopardy
attaches, Rule 12, in another section, lets a trial judge entertain any motion. She stated
that presumably on appeal, circuit courts will continue to apply a plain error standard to
late-raised claims. So, she said, we are talking about what the judge will entertain in the
window of time between when jeopardy attaches and when judgment is entered. Judge
Raggi stated that she would be surprised if trial judges would entertain such late motions
without a showing of prejudice once jeopardy has attached. She added that if the
committee were to see that happening in practice, it could consider amending the rule to
spell out a prejudice requirement in the rule, but, given that district judges are constrained
by this portion of the rule only in the time between jeopardy attaching and judgment, she
thought most judges would require a showing of prejudice. The member stated that as a
practical matter that is true, but that he was not sure that the new language in the note
added anything. He stated that if it does not add anything substantive, it is not needed.

Judge Raggi explained that the note language explaining that “good cause” is a
“flexible standard” makes one of the defense bar members supportive of the proposal,
which is something that should not be discounted. She stated that all three advisory
committee members who represent defendants voted for this rule in part because of this
new language in the note. In fact, she said, something even more detailed had been
proposed originally by a defense bar member.

Judge Sutton noted that “good cause” suggests flexibility and that to the extent
some have concerns about putting FTSO defenses with all other claims required to be
raised before trial, emphasizing flexibility is important to make clear that courts might
treat different types of late-raised motions differently, depending on the circumstances.

Another member asked if the new note language is a comfort blanket for some
members of the advisory committee. Judge Raggi agreed that it was in part, but noted
that the language was derived from the fact that some members wanted to ensure that
judges would understand that the seriousness of the motion should also be taken into
account in deciding the consequences of a late-raised motion, while recognizing that it
would not be appropriate to assume that every FTSO motion is more important than every
multiplicity motion, for example.
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A member questioned whether there are examples of a change like this going
through without being republished. Judge Sutton responded that there were, both with
respect to Criminal Rules proposals and Evidence Rules proposals, but the fact that there
were other instances in which the committee had made changes after remand from the
Supreme Court without republishing does not mean that there should never be
republication in response to comments from the Court. But here, he noted, the Rule 12
proposed changes seemed more like the instances in which the committees had not
republished. Judge Raggi noted that the advisory committee had already made changes to
the Rule 12 proposal after publication without republishing. She added that the advisory
committee had received many comments from the defense bar on the published proposals
and that while there is the possibility that someone might argue that the last version they
saw had a separate standard for FTSO claims, she was not sure that the committee was
ever obliged to have two different standards as opposed to the one that is there. The cost
of republishing, she noted, would be putting off the effective date of the rule change by
another two years. She was comforted by the fact that not one of the defense members of
the advisory committee had urged republication.

Judge Sutton noted that the advisory committee had made more substantive
changes after publication and before sending it back to the Standing Committee than the
current proposed change. Judge Raggi agreed, but noted that the changes after public
comment had been made in response to comments received during the public comment
period. Professor Coquillette noted that the history of this rule proposal did not require
republication here, where the defense bar members of the advisory committee did not
have concerns and the issues have been fully discussed. He added that none of the
defense bar members of the advisory committee had argued that this change would be a
surprise.

A member moved to approve the proposed amendment to Rule 12. The member
who had questioned the note language seconded the motion, explaining that as a practical
matter, district judges will have no problem applying the amendment and note language.
The committee unanimously approved the proposed amendment without republication.
Judge Sutton noted that if the proposal is approved in the rest of the Rules Enabling Act
process, the committees will closely monitor what happens with FTSO defenses and the
“good cause” standard. Judge Sutton thanked Professors Beale and King for their hard
work on this proposal.

The committee, without objection and by voice vote, approved the proposed

amendment to Criminal Rule 12 for transmission to the Judicial Conference for
final approval.
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Informational Items

Judge Raggi noted that the advisory committee did not meet in the fall because of
the lapse in appropriations due to the government shutdown, but that the advisory
committee had a full agenda for its spring meeting.

FeEp.R.CriM.P. 4

Judge Raggi reported that the advisory committee was considering the Department
of Justice’s request to amend Rule 4, which deals with service of summons. The
Department had suggested that the rule is deficient for serving foreign organizations who
have no agent or place of business in the United States, but whose conduct has criminal
consequences in the United States. The current rule allows serving organizations at their
last known mailing address in the United States, but these foreign entities do not have any
such address. Until there is an appearance by the foreign entity, it cannot be prosecuted,
but the Department asserted that if there was a way to properly serve such entities, many
of them would enter an appearance rather than risk consequences like forfeiture. Judge
Raggi noted that the request appeared to be driven by a desire to have a means of service
that would either get foreign entities to respond or would permit the Department to begin
forfeiture proceedings if the foreign entity did not respond. Judge Raggi noted that
whether it is appropriate for forfeiture proceedings to be instituted based on service is a
matter for future litigation.

As to what methods a proposed rule might approve for service, Judge Raggi
reported that it is clear that the advisory committee will recommend that if there is an
applicable treaty that provides for service in a particular manner, such service will suffice.
Similarly, she said, compliance with an agreement with a foreign country on the proper
means of service will also suffice. Judge Raggi added that the Department also seeks to
have a “catch-all” provision that anything that a judge signs off on will suffice, but some
members of the advisory committee were uncomfortable with that because a judge might
order service by a U.S. official that would violate the foreign country’s laws. She noted
that if the object of service is a person, it does not matter how he or she got before the
court. She said that the proposal has moved towards including a catch-all provision that
would instruct the Department to serve in whatever manner it thinks is reasonable and
then the court can deal with the issue of due process once the defendant enters an
appearance.

The proposed amendment would ensure organizations that are committing
domestic offenses are not able to avoid liability through the expedient of declining to
maintain an agent, place of business, or mailing address within the United States. A
subcommittee has been assigned to consider the proposal and has approved a proposed
amendment for discussion by the full advisory committee. The advisory committee will
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take it up at its April meeting.
FED.R. CrRIM. P. 41

Judge Raggi reported that the Department has also submitted a proposal to amend
Rule 41 to enlarge the territorial limits for warrants to search electronic storage media and
electronically stored information. The purpose of the proposed amendment is to enable
law enforcement to investigate and prosecute botnets and crimes involving Internet
anonymizing technologies. Rule 41(b) does not directly address the circumstances that
arise when officers seek to execute search warrants, via remote access, over modern
communications networks such as the Internet. The proposed amendment is intended to
address two increasingly common situations: (1) where the warrant sufficiently describes
the computer to be searched but the district within which that computer is located is
unknown, and (2) where the investigation requires law enforcement to coordinate
searches of numerous computers in numerous districts. The Department reports problems
with determining the district in which to seek the warrant when it does not know where
the computer to be searched is located.

The proposed amendment would authorize a court in a district where activities
related to a crime have occurred to issue a warrant to be executed by remote access for
electronic storage media and electronically stored information whether located within or
outside the district. Judge Raggi noted that there were potential concerns about the
particularity requirements of warrants when the Department does not know exactly what
it is searching. Thus, the advisory committee had asked the Department to draft some
warrants of the sort that it thinks might need judicial authorization. Judge Raggi added
that once the advisory committee sees examples of the types of warrants that might be
presented to federal judges, it will have a better idea of how to proceed. She said that the
proposal has been referred to a subcommittee, which is expected to report at the advisory
committee’s April meeting.

OTHER PROPOSALS

Judge Raggi noted that other proposals under consideration were in the agenda
materials and did not need an oral report at this time. One such proposal involved the
question of whether there is any need to clarify Rule 53, which prohibits “broadcasting”
judicial proceedings in order to clarify the rule’s application to tweets from the
courtroom. Another requests the committee to consider amending Rules 11 and 32 to
make presentence reports available in advance of a guilty plea so that all parties will be
aware of the potential sentence. Another proposal under consideration would amend
Rule 45(c) to eliminate the three extra days currently provided to respond when service is
made by electronic means.
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REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Fitzwater and Professor Capra presented the report of the advisory
committee, as set forth in Judge Fitzwater’s memorandum of December 2, 2013 (Agenda
Item 6). Judge Fitzwater noted that the advisory committee had no action items to
present.

Informational Items

Judge Fitzwater reported that the proposed amendment to Rule 803(10), the
hearsay exception for the absence of public records, which the Standing Committee
approved in June 2012, took effect on December 1, 2013.

He noted that four proposals from the advisory committee were pending before
the Supreme Court. The proposed amendments to Rules 801(d)(1)(B) and 803(6)—(8) had
been approved by the Standing Committee in June 2013, were approved by the Judicial
Conference on the consent calendar at its September 2013 meeting, and had been
transmitted to the Supreme Court for consideration.

Judge Fitzwater reported that the Fall 2013 meeting, which would have included a
technology symposium and which had been cancelled due to the government shutdown,
was rescheduled at the same location for Spring 2014. He said the Department of Justice
would not be presenting on the electronic signature issue, as had been planned for the
original symposium, although the advisory committee would be willing to host them if
continuing dialogue would be desirable. Judge Sutton commented that the advisory
committee should think about whether it would be useful to bring people together to
discuss the electronic signature issue. Judge Fitzwater noted that it does dovetail with the
technology symposium that the advisory committee is planning in conjunction with its
next meeting. He added that the symposium might examine things like the ancient
document exception to the hearsay rule, which may seem anachronistic in the current era
of data storage.

Judge Sutton noted that Professor Capra recently appeared on the cover of the
Fordham Lawyer, a magazine published by the Fordham Law School, and that the
complimentary article featured Professor Capra’s work for the rules committees.

PANEL DISCUSSION ON THE POLITICAL AND
PROFESSIONAL CONTEXT OF RULEMAKING

Professor Coquillette presided over a panel discussion on the political and
professional context of rulemaking. The other panelists included Judge Huff, a former
committee member; Judge Wood, a former committee member; Judge Rosenthal, former
chair of the Standing and Civil Rules Committees; Judge Anthony Scirica (by phone),
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former chair of the committee and former chair of the Executive Committee of the
Judicial Conference; and Peter G. McCabe, former secretary to the committee. Professor
Coquillette introduced each member and stated their relevant background.

PROFESSOR COQUILLETTE

Professor Coquillette provided background on opposition to the rules committees’
work. He noted that historically there have been three groups who are suspicious about
the rules committees’ work, including the traditional formalists, who believed that the
judge’s role is to decide cases, not to do anything prospective; the rule skeptics, who
thought that uniformity through codification, with transsubstantive rules that apply in all
types of cases, was not practical; and the political populists, who believe that rulemaking
ought to be done by elected representatives of the people. Professor Coquillette noted
that while the rules committees could never please these three groups, they should
continue to be sensitive to their concerns.

PETER G. McCABE

Mr. McCabe provided background on the history of the Rules Enabling Act. He
discussed changes the rules committees made over time to make the process more open,
transparent, and easily accessible. Mr. McCabe also discussed the committees’ efforts to
make sure there was a strong empirical basis for amendments. He also emphasized the
committees’ efforts to ensure evenhandedness and the nonpolitical nature of their role.
To get a wide range of views, the rules committees take measures such as inviting
members of the bar to come to meetings, conducting surveys and miniconferences, and
reaching out to congressional members and staff to inform them about the rulemaking
process and about pending rule amendments. Mr. McCabe concluded that the rulemaking
system is healthy, effective, and credible, but that the challenge of balancing authority
between the judicial and legislative branches will continue to exist and will be an area
that the committees will continuously need to focus their attention.

JUDGE ANTHONY J. SCIRICA
Judge Scirica spoke about his experience with the Private Securities Litigation
Reform Act and the Class Action Fairness Act and their impact on the rules committees’
work. He emphasized the benefits of delegating rulemaking authority to the judiciary
through the careful process set out in the Rules Enabling Act, but noted that substantive
matters are best addressed by Congress.

JUDGE LEE H. ROSENTHAL

Judge Rosenthal discussed how the rules committees can engage with Congress
without becoming politicized. She emphasized the importance of effective and energetic

April 10-11, 2014 Page 70 of 580



January 2014 Standing Committee - Draft Minutes Page 29

explanation of the careful, transparent, open, and deliberate nature of the Rules Enabling
Act and its process, as well as clear explanation of the purpose behind the delegation of
authority under that Act. She noted that the rules committees have worked closely with
Congress on a number of issues, including the enactment of Evidence Rule 502 and
statutory changes to correspond to recent changes to the Appellate Rules and to the recent
Time Computation Project. She concluded that the rules committees need to continue to
be vigilant in explaining the importance of the rulemaking process under the Rules
Enabling Act and in informing Congress of upcoming changes, while remaining distant
from political pressures.

JUDGE MARILYN L. HUFF

Judge Huff discussed her experience with the Time Computation Project, which
went through each set of rules to make counting time uniform and easier to apply.
She said that as part of the project, the committees had examined the federal statutes that
would be affected by such changes and that Congress ultimately amended 29 statutes in
conjunction with the project. Judge Huff also discussed her experience as the liaison to
the Evidence Rules Committee and as a member of the Standing Committee’s Style
Subcommittee during the project to restyle the Evidence Rules. Finally, Judge Huff
discussed her experience serving on the Standing Committee’s Forms Subcommittee.
She concluded that these examples show that, consistent with the Rules Enabling Act
process, there are often workable solutions within the judiciary, with congressional
involvement, to some concerns about the litigation process.

JubGE DIANE P. WooD

Judge Wood discussed the triggers for rules committee action, and said triggers
include legislative changes; Supreme Court decisions; suggestions from judges,
academics, and empirical researchers; and examination of state court practices. She
discussed instances in which the rules committees should be skeptical of these triggers.
She also introduced the idea of a qualification to the generally accepted norm that the
rules are transsubstantive, noting that the committees aim for more than transsubstantivity
and seek to make rules that have a broad generality that can be applied in every case in
federal court. She concluded that the committees now have the challenge of dealing with
problems that may change more quickly than the rulemaking process and that the
committees may need another model for that type of problem. She noted that some
problems are best addressed outside the rulemaking arena.

REPORT OF THE CM/ECF SUBCOMMITTEE
Professor Capra reported on the work of the CM/ECF Subcommittee, as set out in

Judge Michael Chagares’s memorandum and attachments of December 4, 2013 (Agenda
Item 7). He said there are five main items that the subcommittee has been working on,
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and that its work would probably move forward in stages. He added that the reporters to
the advisory committees had done outstanding work for the subcommittee.

The first issue the subcommittee was working on was electronic signatures, as
explained during the Bankruptcy Rules Committee’s report. Professor Capra explained
that if the Bankruptcy Rules proposal works, other committees will likely follow with
similar proposals, and the CM/ECF Subcommittee will oversee the process. He said that
the problem the rule is trying to deal with is not forgery, but using a single signature line
and putting it on multiple documents.

Professor Capra said that the second step the subcommittee took was for the
reporters to look through their respective rules to see where use of CM/ECF may conflict
with existing language. He said addressing all of the items found would be a daunting
task. For example, he said, there were dozens of places in the Criminal and Bankruptcy
Rules that may not accommodate use of CM/ECF.

The third matter the subcommittee looked at was abrogation of the three-day rule.
Professor Capra said that he would take the comments received today on the Civil Rules
proposal back to the subcommittee. He added that he thought it was likely that the
committees could coordinate a uniform committee note and that the goal would be for the
rules to be changed in as uniform a manner as possible. He added that the reporters had
been working hard on this issue.

Fourth, Professor Capra said that the subcommittee was looking at the proposal
for a civil rule requiring electronic filing. He said he thought this was possibly feasible,
but that there are issues about what the exceptions should be. He added that one reason it
may be desirable to have a requirement of electronic filing in the federal rules is that the
local rules already require it almost universally. On the other hand, he said, the local
rules have a lot of exceptions and are not uniform in terms of the exceptions, and that is
something that needs to be worked through.

Professor Capra reported that the final issue the subcommittee was considering
was whether it would be useful and feasible to have a universal rule that would essentially
say that “paper equals electrons.” The subcommittee is examining whether, instead of
going through all of the rules and changing each rule to accommodate electronic filing
and information, there is the possibility of a universal fix. Professor Capra noted that
there is a proposed template for such an approach in the agenda materials. The first part
of the template would say, “In these rules, [unless otherwise provided] a reference to
information in written form includes electronically stored information.” Professor Capra
said that this tracks what the Evidence Rules have done, but that there can be problems
with this approach. For example, he said, the Criminal Rules would need carve-outs.
The second part of the template would state: “In these rules, [unless otherwise provided]
any action that can or must be completed by filing or sending paper may also be
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accomplished by electronic means [that are consistent with any technical standards
established by the Judicial Conference of the United States].” He said that there were still
a lot of issues and potential problems to think through, including the need for exceptions,
as to whether such an approach would work.

Professor Capra said that the subcommittee was working with CACM because the
“CM/ECF Next Gen” was being overseen by that committee and it would clearly have
implications for the subcommittee’s work. He added that the committee does not yet
know what Next Gen will do and there is a concern in the subcommittee that the rules
committees should be cautious about getting too far out in advance of a problem that does
not yet exist. He said that to try to change the rules in advance of Next Gen, when Next
Gen might not be what the committees think it is, could create problems. He said that the
subcommittee is therefore proceeding with caution.

A member noted that Next Gen is behind schedule and it might be at least two
years away from completion. Professor Capra added that there are CACM members on
the subcommittee and CACM staff in the Administrative Office who are helping with the
subcommittee’s work as well.

NEXT COMMITTEE MEETING

Judge Sutton concluded the meeting by thanking the AO staff for the wonderful
job in planning the meeting and coordinating all of the logistics. The committee will hold
its next meeting on May 29-30, 2014, in Washington, D.C.

Respectfully submitted,

Jonathan C. Rose
Secretary

Andrea L. Kuperman
Chief Counsel
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REPORT OF THE DUKE CONFERENCE SUBCOMMITTEE

A package of proposed amendments developed by the Duke
Conference Subcommittee and approved TfTor publication by the
Advisory Committee and Standing Committee was published last
August. Amendments were proposed for Rules 1, 4, 16, 26, 30, 31,
33, 34, 36, and 37. The proposals, along with other proposals
published at the same time, were explored at three maximum-capacity
hearings i1n November (Washington, D.C.), January (Phoenix,
Arizona), and February (Dallas, Texas). They also were addressed in
more than 2,000 written comments submitted to the Committee. A
partial summary of the comments is attached, with the hope that
time will allow preparation of a complete summary in time for
submission to the Standing Committee when it meets at the end of
May .

The Subcommittee recommends that the Committee transmit most
of the published proposals to the Standing Committee with a
recommendation that it approve them for approval by the Judicial
Conference and adoption by the Supreme Court. The Subcommittee
recommends that the Committee withdraw these proposed amendments:
to reduce the presumptive numbers of depositions under Rules 30 and
31 and iInterrogatories under Rule 33; to limit the number of
requests to admit under Rule 36; and to reduce deposition length
from seven hours to six hours. The reasons for these
recommendations are described below.

These proposals were carefully developed as a package 1in
response to the advice offered by some 200 voices at the Duke
Conference i1n 2010. There was nearly unanimous agreement that the
disposition of civil actions could be improved, reducing cost and
delay, by advancing cooperation among the parties, proportionality
in the use of available procedures, and early and active judicial
case management. It also was agreed that these goals should be
pursued by several means. Continuing education of bench and bar was
one means; the Federal Judicial Center has accepted this advice and
worked toward enhanced education programs. A second means was
exploration through pilot projects structured to TfTacilitate
rigorous evaluation. The Federal Judicial Center 1is actively
monitoring some of these projects. Careful appraisal of state-court
procedures is a related activity, advanced i1n part by work of the
Institute for the Advancement of the American Legal System. The
Conference also prompted a project launched by the Committee and
the National Employment Lawyers Association to develop protocols
for initial discovery in individual employment cases. The protocols
were developed by a team of lawyers evenly balanced between those
who commonly represent employees and those who commonly represent
employers. The protocols have been adopted by numerous District
Judges; experience with the protocols has led to calls for more
widespread adoption, and the hope that similar protocols might be
developed for other categories of litigation. These programs of
education and innovative pilot projects continue.
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Rule amendments were the third component of the response to
the Conference. There was widespread agreement that the present
rule structure is basically sound, that the time has not come to
consider fundamental revision of the familiar structure. But there
is room to pursue careful changes that will advance the goals of
cooperation, proportionality, and active judicial case management.
The proposed amendments were published as a package of integrated
measures that would work toward those goals. The parts that are
carried forward toward adoption remain an integrated package aimed
at the same goals. The parts that are omitted were designed to
contribute to these ends, but the remaining package will function
well without them.

The Subcommittee has carefully studied the public testimony
and comments. The comments were divided, but largely supportive, on
the proposal to amend Rule 1 to advance cooperation among the
parties, and on the proposals to amend Rules 4 and 16 to enhance
early and active case management. Reactions to the discovery
proposals were mixed. Many comments, often identifiable as
reflecting pro-plaintiff or pro-defendant views, divided sharply
between strong opposition and strong support. Other comments
provided more balanced assessments of possible advantages and
disadvantages. Many of these comments came from public agencies or
from organized bar groups that generated their positions by a
process that sought to establish a consensus acceptable to all
sides. After considering all points of view, the Subcommittee is
convinced that the recommended amendments will make the civil
litigation process work better for all parties.

Rather than take the package in numerical rule order, these
recommendations begin with the discovery proposals. Rules 1, 4, and
16 follow at the end.

I Discovery Proposals

The Subcommittee recommends that the Committee propose that
the Standing Committee forward most of the published discovery
proposals for adoption, with a few revisions in rule texts and with
considerably expanded Committee Notes. The Subcommittee also
recommends, however, that the Committee put aside the proposals for
new and reduced presumptive limits for discovery under Rules 30,
31, 33, and 36. All that remains of these proposals are the parts
that amend Rules 30, 31, and 33 to reflect the proposal to transfer
the operative provisions of present Rule 26(b)(2)(C)(iii) to Rule

26(b) (1) -
Rule 26 (b) (1): Four Elements

The Rule 26(b)(1) proposal includes four major elements. The
cost-benefit factors included In present Rule 26(b)(2)(C)(iii1) are
moved up to become part of the scope of discovery. These factors
identify elements to be considered in determining whether requested
discovery is proportional to the needs of the case. The examples
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recognizing discovery of the existence of documents or tangible
things and the identity of persons who have knowledge of
discoverable matter are eliminated as no longer necessary. The
distinction between discovery of matter relevant to the parties’
claims or defenses and discovery of matter relevant to the subject
matter of the action, on a showing of good cause, is also
eliminated. And the provision allowing discovery of inadmissible
information "reasonably calculated to lead to the discovery or
admissible evidence™ is rewritten. Each element deserves separate
consideration.

SCOPE OF DISCOVERY: PROPORTIONALITY

There was widespread support at the Duke Conference for the
proposition that discovery should be limited to what 1is
proportional to the needs of the case. But discussions at the two
miniconferences sponsored by the Subcommittee revealed significant
discomfort with simply adding a bare reference to *proportional™
discovery to Rule 26(b)(1). Standing alone, the phrase seemed too
open-ended, too dependent on the eye of the beholder. To illuminate
and constrain the concept of proportionality, the Committee
recommended that the factors already prescribed by Rule
26(b)(2)(C)(1i11), which courts now are to consider in limiting “the
frequency or extent of discovery,” be relocated to Rule 26(b)(1)
and included in the scope of discovery. All discovery is currently
subject to those factors by virtue of a cross-reference in Rule
26(b)(1), and the Committee was informed that these factors are
understandable and work well.

This proposed change provoked a stark division 1in the
comments. Those who wrote and testified about experience
representing plaintiffs saw proportionality as a new limit designed
only to favor defendants. They criticized the factors from Rule
26(b)(2)(C)(1i11) as subjective and so flexible as to defy any
uniform application among different courts. They asserted that
"proportionality” will become a new automatic and blanket objection
to all discovery requests, leading to iIncreased motion practice
with attendant costs and delays. And they were particularly
concerned that proportionality would routinely defeat the rather
extensive discovery ordinarily needed to prove many claims that
involve modest amounts of money but principles important not only
to the plaintiffs but also to the public interest. These problems
were particularly emphasized in noting categories of cases that
typically involve "asymmetric information”™ — plaintiffs in many
employment and civil rights actions have little relevant
information, while defendants hold all the important information
and reveal it only through extensive discovery. Many asserted that
proportionality would impose a new burden on the requesting party
to justify each and every discovery request. Finally, some argued
that the proportionality proposal i1s a solution in search of a
problem — that discovery 1in civil [litigation already Iis
proportional to the needs of cases.
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The subcommittee has considered these comments carefully, as
well as those that favored the proportionality change, and remains
convinced that transferring the Rule 26(b)(2)(C)(iii) factors to
the scope of discovery — with some modifications as described below
— would constitute a significant improvement to the rules governing
discovery. The subcommittee reaches this conclusion for three
primary reasons.

1. Findings from Duke

A principal conclusion of the Duke conference was that
discovery in civil litigation would more often achieve the goal of
Rule 1 — the just, speedy, and inexpensive determination of every
action — through an iIncreased emphasis on proportionality. This
conclusion was expressed often by speakers and panels at the
conference and was supported by a number of surveys done in
preparation for the conference. 1In a report to the Chief Justice
on the Duke conference, the Committee summarized findings from the
conference as follows: “One area of consensus in the various
surveys . . . was that district or magistrate judges must be
considerably more involved in managing each case from the outset,
to tailor the motions practice and shape the discovery to the
reasonable needs of the case.” The report added: “What is needed
can be described in two words — cooperation and proportionality —
and one phrase - sustained, active, hands-on judicial case
management.” The Subcommittee remains convinced that these
conclusions are correct, and that emphasizing proportionality in
Rule 26(b)(1) will help achieve the just, speedy, and efficient
resolution of civil cases.

As noted above, some comments on the proportionality change
suggest that the change i1s not needed — that discovery in civil
litigation already is proportional to the needs of cases. Many of
these comments rely on a closed-case survey prepared by the Federal
Judicial Center for the Duke conference. The subcommittee does not
agree that the FJC survey or other surveys prepared for the
conference suggest no need for change.

Although the FJC study found that a majority of lawyers
thought that the discovery in a specific case they handled
generated the "right amount”™ of information, and more than half
reported that the costs of discovery were the "right amount™ 1in
proportion to their client®s stakes i1n the closed cases, a quarter
of attorneys viewed discovery costs In their cases as too high
relative to their clients®™ stakes in the case. A little less than
a third reported that discovery costs 1increased or greatly
increased the likelihood of settlement, or caused the case to
settle, with that number increasing to 35.5 percent of plaintiff
attorneys and 39.9 percent of defendant attorneys in cases that
actually settled. On the question whether the cost of litigating
in federal court, including the cost of discovery, had caused at
least one client to settle a case that would not have settled but
for the cost, those representing primarily defendants and those
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representing both plaintiffs and defendants agreed or strongly
agreed 58.2% and 57.8% of the time, respectively, and those
representing primarily plaintiffs agreed or strongly agreed 38.6%
of the time. The FJC study revealed agreement among lawyers
representing plaintiffs, defendants, and both about equally, that
the rules should be revised to enforce discovery obligations more
effectively.

Other surveys prepared for the Duke conference showed even
greater dissatisfaction with the costs and extent of civil
discovery. In surveys of lawyers from the American College of
Trial Lawyers ('ACTL™), the ABA Section of Litigation, and the
National Employment Lawyers Association ('NELA™), more Hlawyers
agreed than disagreed with the proposition that judges do not
enforce Rule 26(b)(2)(C) to limit discovery. A report from the
ACTL Task Force on Discovery and the Institute for the Advancement
of the American Legal System (""l1AALS™) reported on a survey of ACTL
fellows, who generally tend to be more experienced trial lawyers
than those in other groups. A primary conclusion from the survey
was that today"s civil litigation system takes too long and costs
too much, resulting in some deserving cases not being brought and
others being settled to avoid the costs of litigation. Almost half
of the ACTL respondents believed that discovery is abused in almost
every case, with responses being essentially the same for both
plaintiff and defense lawyers. The report reached this conclusion:
"Proportionality should be the most important principle applied to
all discovery.”

The surveys of the ABA Section of Litigation and NELA
attorneys found more than 80% agreement that discovery costs are
disproportionately high in small cases, with more than 40% of
respondents saying they are disproportionate in large cases. In
the survey of the ABA Section of Litigation, 78% percent of
plaintiffs® attorneys, 91% of defense attorneys, and 94% of
mixed-practice attorneys agreed that Hlitigation costs are not
proportional to the value of small cases, and 33% of plaintiffs”
lawyers, 44% of defense lawyers, and 41% of mixed-practice lawyers
agreed that litigation costs are not proportional in large cases.
In the NELA survey, primarily of plaintiffs® lawyers, more than 80%
said that litigation costs are not proportional to the value of
small cases, with a Tairly even split on whether they are
proportional to the value of large cases. An IAALS survey of
corporate counsel found 90% agreement with the proposition that
discovery costs in federal court are not generally proportional to
the needs of the case, and 80% disagreement with the suggestion
that outcomes are driven more by the merits of the case than by
costs. In its report summarizing the results of some of the Duke
empirical research, IAALS noted that between 61% and 76% of the
respondents in the ABA, ACTL, and NELA surveys agreed that judges
do not enforce proportionality limitations on their own.

2. The history of proportionality and Rule 26 (b) (1).
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The proportionality factors to be added to Rule 26(b)(1) are
not new. As detailed In the expanded Committee Note, they were
added to Rule 26 in 1983 and originally resided in Rule 26(b)(1).
Their original intent, according to the 1983 Committee Note, was
“to guard against redundant or disproportionate discovery by giving
the court authority to reduce the amount of discovery that may be
directed to matters that are otherwise proper subjects of inquiry,”
and “to encourage judges to be more aggressive in identifying and
discouraging discovery overuse.” Although the factors were later
moved to Rule 26(b)(2)(C) when section (b)(1) was divided, they
remain part of the scope of discovery. The last sentence of
current Rule 26(b)(1) specifically states that “All discovery is
subject to the limitations i1mposed by Rule 26(b)(2)(C).” And
several of the proportionality factors are found in Rule 26(g),
which provides that a lawyer’s signature on a discovery request,
objection, or response constitutes a certification that i1t 1is
“neither unreasonable nor unduly burdensome or expensive,
considering the needs of the case, prior discovery in the case, the
amount in controversy, and the importance of the iIssues at stake iIn
the litigation.”

Despite the existence of these proportionality factors in the
current rules, the clear sense of the Duke conference was that a
greater emphasis on proportionality is needed. The purpose of
moving these factors explicitly into Rule 26(b)(1) is to make them
more prominent, encouraging parties and courts alike to remember
them and take them into account in pursuing discovery and deciding
discovery disputes. If the expressions of concern reflect
widespread disregard of principles that have been in the rules for
thirty years, i1t 1is time to prompt widespread respect and
implementation.

3. Adjustments to the 26 (b) (1) proposal.

The Subcommittee has listened carefully to concerns expressed
about the move of the proportionality factors to Rule 26(b)(1) -
that it will shift the burden of proving proportionality to the
party seeking discovery, that it will provide a new basis for
refusing to provide discovery, and that it will increase litigation
costs. None of these predicted outcomes is intended by the
Subcommittee, and the proposed committee note has been revised to
address them. The note explains that the change does not place a
burden of proving proportionality on the party seeking discovery
and explains how courts should apply the proportionality factors.
The note also states that the change does not support boilerplate
refusals to provide discovery on the ground that it is not
proportional, but should instead prompt a dialogue among the
parties and, iIf necessary, the court. And the Subcommittee remains
convinced that the proportionality considerations — which already
govern discovery and parties” conduct in discovery — should not and
will not increase the costs of litigation. To the contrary, the
committee believes that more proportional discovery will decrease
the cost of resolving disputes in federal court without sacrificing
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fairness.

One proposed revision iIn the rule text is to invert the order
of the first two factors so they now are "the importance of the
issues at stake, the amount 1iIn controversy * * *_" This
rearrangement adds prominence to the importance of the issues at
stake, avoiding any possible implication that the amount iIn
controversy is the first and therefore most important concern. In
addition, the Committee Note iIs expanded to address in depth the
need to take account of private and public values that cannot be
addressed by a monetary award. The Note discussion draws heavily on
the Committee Note from 1983 to show that from the beginning, the
rule has been framed to recognize the importance of nonmonetary
remedies.

A second revision in rule text adds a new factor drawn from
the Utah discovery rules: "the parties” relative access to relevant
information.”™ This factor addresses the common concern that the
frequently asymmetric distribution of information means that
discovery often will impose greater burdens on one party than on
another. These differential burdens are often entirely appropriate.
They can be taken into account under the familiar factors already
in Rule 26(b)(2)(C)(ii1i) and transposed by the amendment to (b)(1),
and should be. But i1t is useful to underscore this element of the
analysis. The Committee Note elaborates on this theme.

DISCOVERY OF DISCOVERABLE MATTERS

Rule 26(b)(1) now illustrates discoverable matters as
"including the existence, description, nature, custody, condition,
and location of any documents or other tangible things and the
identity and Hlocation of persons who know of any discoverable
matter."” These words do no harm; there is no indication that the
absence of any reference to electronically stored information has
supported untoward negative implications. But Rule 26 is more than
twice as long as the next longest rules (Rules 71.1 and 45 vie for
that dubious distinction), the point illustrated in this language
is now widely understood by courts and attorneys, and removing
excess language is a positive step. Some of the comments expressed
doubt about the Committee’s assertion that discovery of these
matters is so well entrenched that the language is no longer
needed. They urged that the Committee Note should include this
statement, so as to thwart any ill-founded attempts to draw
negative inferences from the deletion. The Note has been revised to
address this concern.

SUBJECT-MATTER DISCOVERY

Up to 2000, Rulle 26(b)(1) provided for discovery of 'any
nonprivileged matter "relevant to the subject matter involved in
the pending action.™ Responding to repeated suggestions that
discovery should be confined to the parties’ claims or defenses,
the 2000 amendments narrowed the scope of discovery by preserving
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subject-matter discovery, but allowing discovery to extend beyond
what was relevant to the pleaded claims or defenses only on court
order for good cause. The 2000 Committee Note conceded that the
dividing line that separates discovery relevant to the subject
matter from discovery relevant to the pleaded claims or defenses
"cannot be defined with precision.” The change was 'designed to
involve the court more actively iIn regulating the breadth of
sweeping or contentious discovery." The distinction between lawyer-
managed discovery and court-managed discovery, however, has not had
any noticeable effect in encouraging judges who remain reluctant to
provide more active management of discovery to become more active.

Some comments have sought to defend discovery of information
relevant to the subject matter of the action by explaining that
allowing discovery on this theory avoids the need to draw fine
lines In determining what is relevant to the claim or defense of
any party and proportional to the needs of the case. The proposal
reflects the view that it is better to think carefully, when need
be, about what is relevant to the parties” claims and defenses. The
expanded Committee Note describes three examples the 2000 Note
provided of information that, suitably focused, would be relevant
to claims or defenses: other incidents similar to those at issue in
the litigation; information about organizational arrangements or
filing systems; and information that could be used to impeach a
likely witness. Suitable focus is the key. The Committee Note also
recognizes that i1f discovery relevant to the pleaded claims or
defenses reveals information that would support new claims or
defenses, the information can be used to support amended pleadings.

""REASONABLY CALCULATED TO LEAD"

The final change in Rule 26(b)(1) substitutes this sentence:
"Information within this scope of discovery need not be admissible
in evidence to be discoverable,” for the current sentence:
"Relevant information need not be admissible at the trial if the
discovery appears reasonably calculated to lead to the discovery of
admissible evidence." The new provision carries forward the central
principle — nonprivileged information is discoverable so long as it
is within the scope of discovery, even though the information is in
a form that would not be admissible In evidence. The change 1is
designed to curtail reliance on the "reasonably calculated” phrase
to expand discovery beyond the permitted scope.

Original Rule 26 governed depositions. An amendment of Rule
26(b) adopted by the Supreme Court In 1946 that took effect in 1948
provided: "It is not ground for objection that the testimony will
be inadmissible at the trial i1If the testimony sought appears
reasonably calculated to lead to the discovery of admissible
evidence.”™ The 1946 Committee Note explained that the purpose of
the sentence was to prevent parties from refusing discovery of
relevant information on admissibility grounds. In 2000, this
provision was amended to limit it to "[r]elevant information."™ The
2000 Committee Note expressed concern that this provision "might
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swallow any other [limitation on the scope of discovery.” It
explained that "relevant” as added to the sentence ''means within
the scope of discovery as defined in this subdivision.”™ In other
words, the sentence has never been intended to define the scope of
discovery. It is merely a ban on admissibility-based refusals to
provide relevant discovery. And yet lawyers and courts often rely
on this provision as an independent definition of the scope of
discovery that extends beyond information relevant to the parties’
claims or defenses, or even the subject matter of the action.

The perception that the "reasonably calculated” language has
taken on an independent role in defining the scope of discovery is
implicitly bolstered by many comments on the published proposal.
These comments describe the “reasonably calculated” language as a
bedrock definition of the scope of discovery . That perception is
itself reason to attempt to make good on the purpose the 2000
amendment may have failed to achieve In a uniform way.

Rule 26(b) (2) (C) (iii)

Rule 26(b)(2)C)(1i1) would be amended to reflect
transposition of i1ts operative elements to Rule 26(b)(1).

Rule 26(c) (1)

Rule 26(c)(1)(B) would be amended to include "the allocation
of expenses™ among the terms that may be included In a protective
order.

Rule 26(c)(1) now authorizes an order to protect against
"undue burden or expense.” This authority includes authority to
allow discovery only on condition that the requesting party bear
part or all of the costs of responding. Some courts are exercising
that authority now. It is useful to make the authority explicit on
the face of the rule to ensure that courts and the parties will
consider this choice as an alternative to either denying requested
discovery or ordering it despite the risk of imposing undue burdens
and expense on the party who responds to the request.

The Committee Note admonishes that recognizing the authority
to shift the costs of discovery does not mean that cost-shifting
should become a common practice. The assumption remains that the
responding party ordinarily bears the costs of responding. The
Discovery Subcommittee plans to explore the question whether it may
be desirable to develop more detailed provisions to guide the
determination whether a requesting party should pay the costs of
responding.

Rule 34: Specific Objections, Production, Withholding
Three proposals would amend Rule 34 (a fourth, dealing with

requests served before the Rule 26(f) conference, is described
later).
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The first change would require that an objection to a request
to produce must be stated "with specificity.” The second permits a
responding party to state that it will produce copies of documents
or ESI instead of permitting inspection, and may state a reasonable
time for the response. The third requires that an objection state
whether any responsive materials are being withheld on the basis of
that objection.

These Rule 34 proposals have been well supported by the
testimony and comments, although some qualms have been expressed.
It has been noted, for example, that a party may state a reasonable
time to produce but later find that more time is needed. Such
events are common in discovery, and can be handled as they are now.

A particular concern is that a party who limits the scope of
its search may not know what documents or ESI it has not found, and
cannot state whether any responsive materials are being "withheld.™
This concern has been addressed by expanding the brief comment in
the published Committee Note. A party who does not intend to search
all sources that would be covered by a request should object to the
request by stating that it is overbroad and by specifying the
bounds of the search it plans to undertake. The objection, for
example, could state that the search will be limited to sources
created after a specified date, or to identified custodians. This
objection serves also as a statement that anything outside the
described limits is being "withheld.” That is all the requesting
party needs to know if It wishes to seek more searching discovery.

The proposals also amend Rule 37(a)(3)(B) to reflect the
increased emphasis in proposed Rule 34 on responding by way of
producing.

Early Discovery Requests: Rule 26 (d) (2)

The proposals would add Rule 26(d)(2) to allow a party to
deliver a Rule 34 request before the Rule 26(f) conference. The
request iIs treated as served at the first Rule 26(Ff) conference for
measuring the time to respond. Rule 34(b)(2)(A) would be amended by
adding a parallel provision for the time to respond. The purpose is
to facilitate discussion at the conference by providing concrete
discovery proposals.

The comments on this proposal are mixed. Some express the
concerns that the Subcommittee considered at Ilength before
recommending publication. Doubts are expressed whether anyone will
seize this new opportunity, in part by wondering why a party would
want to disclose i1ts discovery plans before the conference. And
fears are expressed that requests formed before the conference will
be 1nappropriately broad, and will encourage the requesting party
to adhere to them without taking account of good-faith objections
expressed at the conference.

Other comments, however, echoed the Subcommittee’s thoughts.
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Lawyers who represent plaintiffs have been more likely to say they
would use this opportunity to provide advance notice of what should
be discussed at the Rule 26(f) conference. Lawyers who represent
defendants are more likely to say that they would welcome receiving
advance requests than to say that they would likely make them.

The Subcommittee believes that this proposal deserves to be
adopted.

Numerical Limits

The published proposals sought to encourage more active case
management, and to advance the efficient use of discovery, by
amending the presumptive numerical limits on discovery. The intent
was to promote efficiency and prompt a discussion, early iIn the
case, about the extent of discovery truly needed to resolve the
dispute. Rules 30 and 31 would have been amended to reduce from 10
to 5 the presumptive limit on the number of depositions taken by
the plaintiffs, the defendants, or the third-party defendants. Rule
30(d) would have been amended by reducing the presumptive limit for
an oral deposition from one day of 7 hours to one day of 6 hours.
Rule 33 would have been amended to reduce from 25 to 15 the
presumptive number of iInterrogatories a party may serve on any
other party. And, for the first time, a presumptive limit of 25
would have been introduced for requests to admit under Rule 36,
excluding requests to admit the genuineness of documents from the
count.

These proposals garnered some support. They also encountered
fierce resistance. The most basic ground of resistance was that the
present limits in Rules 30, 31, and 33 work well. There is no shown
need or reason to change them. Nor is there any experience that
would suggest that requests to admit are so frequently over-used as
to require introduction of a first-time presumptive limit.

The proposals addressing depositions were further resisted by
urging that many types of cases, iIncluding cases that seek
relatively modest monetary recoveries, require more than 5
depositions. Fears were expressed that opposing parties could not
be relied upon to recognize and agree to the reasonable number
needed; that any agreement among the parties might be reached only
by paying inappropriate trade-off prices in other areas; and that
the rule would be seen to express a presumptive judgment that 5
depositions ordinarily are the ceiling of reasonableness — that the
sorts of showings now required to justify an 11th or 12th
deposition would come to be required to justify a 6th or 7th
deposition. All of these concerns were commonly bundled into the
argument that reduced limits would generate more contentiousness
and increased motion practice. It also was commonly observed that
contingent-fee attorneys have every incentive to hold the numbers
of depositions down to what §s necessary to the case.

Resistance to the reduction of the presumptive number of
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interrogatories, and to introducing a presumptive limit on requests
to admit, was similar. But it also reflected repeated observations
that written discovery by interrogatories or requests to admit 1is
a low-cost, effective way to exchange information and to identify
the witnesses that should be deposed. It should be encouraged, not
further limited. And numerical limits could encourage parties to
frame broader questions and requests, perhaps inflicting greater
burdens than a greater number of better-focused requests and
perhaps leading to less useful responses.

Narrower concerns addressed the proposal to reduce the
presumptive time for an oral deposition from one day of 7 hours to
one day of 6 hours. The Subcommittee originally contemplated a 4-
hour limit, based on successful experience iIn some state courts. A
reduction of that magnitude could have significant advantages in
cost and efficiency. But prepublication comments expressed such
grave concerns that the Subcommittee decided to recommend a more
generous 6-hour limit. That recommendation rested as much on
concerns for the burdens imposed on the deponent as on hopes for
reduced cost and increased efficiency. Many comments, however,
suggested the need for at least the full 7 hours iIn cases that
involve several parties, questioning based on lengthy documents
that the deponent must review, or obstructive behavior such as
speaking objections or other tactics designed to "run the clock."

These concerns have persuaded the Subcommittee that it is
better not to press ahead with these proposals. Some of the more
extreme expressions of concern may be overblown, but the body of
comments suggests reasonable ground for caution. The intent of the
proposals was never to limit discovery unnecessarily, but many
worry that the changes would have that effect on judges and
litigants. Other changes in the proposed amendments, such as the
renewed emphasis on proportionality and steps to prompt earlier and
more informed case management should achieve many of the objectives
of the proposed presumptive limits. In addition, an increased
emphasis on early and active case management in judicial education
programs and by other means will encourage all judges to take a
more active case management role.

II Early Case Management

The proposals aimed at encouraging early and active case
management drew far fewer comments than the discovery proposals.
The proposals to add to Rule 16 met general, although not
unanimous, approval. The Subcommittee recommends the Rule 16
proposals for adoption without change. The proposal to reduce the
time for service under Rule 4(m) encountered substantial
opposition. The Subcommittee considered these comments and
recommends that the time to serve be reduced from 120 to 90 days,
rather than the earlier proposal to reduce the time to 60 days.

Rule 16
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Four sets of changes are proposed for Rule 16.

The words allowing a scheduling conference to be held by
telephone, mail, or other means™ is deleted. The rule text now
requires "a scheduling conference.” The Committee Note explains
that such a conference can be held by any means of direct
simultaneous communication among the court and the parties. A
telephone conference remains permitted; mail is not permitted, nor
are any "other means™ that do not involve direct simultaneous
communication. But Rule 16(b)(1)(A) continues to allow the court to
base a scheduling order on the parties’ report under Rule 26(T)
without holding a conference.

The time for the scheduling conference is set at the earlier
of 90 days after any defendant has been served, down from 120 days
in the present rule, or to 60 days after any defendant has
appeared, down from 90 days in the present rule. But the proposal
also adds, for the first time, a provision allowing the judge to
set a later time on finding good cause for delay. The concerns
about these shortened times expressed In the testimony and comments
echoed concerns the Subcommittee considered in recommending
publication. The concerns rest on the fear that the new times may
not suffice to prepare adequately for the conference, particularly
when the case i1s complex or when a large institutional party needs
time to work through the complexities of its internal organization.
The Department of Justice has expressed special concerns iIn this
connection. The Subcommittee, however, recommends that the proposal
be recommended for adoption as published. It remains desirable to
get the case started sooner, not later. Adding the new provision to
delay the conference for good cause addresses the concern that some
cases may properly require more time if the Tfirst scheduling
conference i1s to be effective. The Committee Note has been expanded
to emphasize this flexibility.

The proposal also adds two subjects to the list of contents
permitted in a scheduling order: the preservation of ESI, and
agreements reached under Evidence Rule 502. Parallel provisions are
added to the subjects for discussion at the parties’ Rule 26(f)
conference. There is no significant objection to these provisions.

Finally, the proposal also lists as a permitted topic a
direction in the scheduling order that before moving for an order
relating to discovery, the movant must request a conference with
the court. The Subcommittee originally thought 1t might be
desirable to adopt the pre-motion conference as a requirement, not
simply a topic permitted for a scheduling order. A good number of
courts have adopted such requirements by local rule or scheduling
order. Experience shows that this practice is effective 1in
resolving discovery disputes quickly and at low cost. But what
works for some courts may not work Tfor all. Simply calling
attention to this practice, as a means of encouraging it, carries
no noticeable costs.
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Rule 4(m): Time to Serve

Rule 4(m) now sets 120 days as the presumptive limit for
serving process. The published proposal sought to expedite actual
initiation of the litigation by reducing this period to 60 days.
The comments and testimony have led the Subcommittee to recommend
that the period be set at 90 days.

Many comments offered reasons why 60 days is not enough time
to serve process. Some cases iInvolve many defendants. Some
defendants are difficult to identify through chains of interlocking
or changing corporate relationships. Some defendants seek to evade
service. Pro se plaintiffs may find it difficult to accomplish
service. The Marshal"s Service may find it difficult to effect
service when ordered to do so under Rule 4(c)(3) for an in forma
pauperis plaintiff or for a seaman. Some comments even suggested
that the time between filing and actual service can be put to good
use in satisfying Rule 11 obligations that cannot effectively be
met within the time to file required by a limitations period, or to
negotiate a settlement.

Other comments suggested that a 60-day period will effectively
undercut the opportunity to request a waiver of service. Very
little time will be left to effect service after i1t becomes clear
that the defendant will not waive service. This point seemed
particularly persuasive.

After considering all of the comments, the Subcommittee has
concluded that the time should be set at 90 days. Language has been
added to the Committee Note to recognize that even at 90 days, the
new limit "will increase the frequency of occasions to extend the
time for good cause.™

Finally, several comments asked whether the Committee has
thought about the relationship between Rule 4(m) and Rule
15(c) (1) (C), which governs relation back of an amendment changing
or adding a party against whom a claim is made. Rule 15(c)(1)(C)
requires high quality notice of the action to the new party "within
the period provided by Rule 4(m) for serving the summons and
complaint.” This relationship has 1in fact been considered
throughout the development of this proposal. The Committee Note is
revised to note this relationship.

IITI Cooperation

The published proposal amends Rule 1 to direct that the rules
"be construed, and administered, and employed by the court and the
parties to secure the just, speedy, and Inexpensive determination
of every action and proceeding.” The Subcommittee recommends
approval of this proposal for adoption without change to either
rule text or Committee Note.

Cooperation among the parties was a theme heavily and
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frequently emphasized at the Duke Conference. It has been
vigorously urged, and principles of cooperation have been drafted
by concerned organizations. There is little opposition to the basic
concept of cooperation.

Such doubts as have emerged go in different directions. One
concern is that Rule 1 is ™"iconic,”™ and should not be touched.
Another is that the rules directly provide procedural requirements,
while the rules of professional responsibility add requirements
both for effective representation and responsible use of procedural
rules. Attempting to complicate these provisions by a vague concept
of "cooperation™ may invite confusion and ill-founded attempts to
seek sanctions for violating a duty to cooperate.

A more specific question, largely ignored in the comments,
asks whether the parties should be directed to construe and
administer the rules, as well as to employ them, to the desired
ends. The rule could be written: "construed and administered by the
court, and employed by the parties, to secure * * *_" But on
balance 1t seems better to retain the hint that the parties should
undertake to construe the rules for their intended purposes, and —
to the extent that the parties commonly administer the rules, as iIn
discovery — to administer them for the same purposes.

None of these concerns has seemed to warrant any change of the
published proposal.
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DUKE RULES PACKAGE
Rule 1 Scope and Purpose

* * * [JThese rules] should be construed, and
administered, and employed by the court and the parties
to secure the just, speedy, and 1nexpensive determination
of every action and proceeding.

Committee Note

Rule 1 is amended to emphasize that just as the court should
construe and administer these rules to secure the just, speedy, and
inexpensive determination of every action, so the parties share the
responsibility to employ the rules In the same way. Most lawyers
and parties cooperate to achieve these ends. But discussions of
ways to i1mprove the administration of civil jJustice regularly
include pleas to discourage over-use, misuse, and abuse of
procedural tools that increase cost and result in delay. Effective
advocacy is consistent with — and indeed depends upon — cooperative
and proportional use of procedure.

Rule 4 Summons

* * %

(m) TivE LiMmiT FOR SERVICE. IT a defendant is not served within 26 90
days after the complaint is filed, the court * * * nmust
dismiss the action without prejudice against that defendant or
order that service be made within a specified time. But if
the plaintiff shows good cause for the failure, the court must
extend the time for service for an appropriate period. This
subdivision (n) does not apply to service in a foreign country
under Rule 4(f) or 4(J)(1) or to service of a notice under
Rule 71.1(d)(3)(A).

Committee Note

The presumptive time for serving a defendant i1s reduced from
120 days to 90 days. This change, together with the shortened times
for issuing a scheduling order set by amended Rule 16(b)(2), will
reduce delay at the beginning of litigation.

Shortening the presumptive time for service will increase the
frequency of occasions to extend the time for good cause. More time
may be needed, for example, when a request to waive service fails,
a defendant 1s difficult to serve, or a marshal 1s to make service
in an 1In forma pauperis action.

The final sentence i1s amended to make i1t clear that the
reference to Rule 4 iIn Rule 71.1(d)(3)(A) does not include Rule
4(m). Dismissal under Rule 4(m) for failure to make timely service
would be inconsistent with the limits on dismissal established by
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Rule 71.1(1)(1)(C) when "the plaintiff has already taken title, a
lesser iInterest, or possession as to any part of' the property.

Shortening the time to serve under Rule 4(m) means that the
time of the notice required by Rule 15(c)(1)(C) for relation back
is also shortened.

Rule 16 Pretrial Conferences; Scheduling; Management

(b) SCHEDULING.

(1) Scheduling Order. Except iIn categories of actions
exempted by Blocal rule, the district judge - or a
magistrate judge when authorized by local rule — must
issue a scheduling order:

(A) after receiving the parties” report under Rule

26(F); or

(B) after consulting with the parties” attorneys and
any unrepresented parties at a scheduling

conference ; H .

(2) Time to Issue. The judge must issue the scheduling order
as soon as practicable, but #+—any-event unless the judge
finds good cause for delay, the judge must issue it
within the earlier of 26 90 days after any defendant has
been served with the complaint or 96 60 days after any
defendant has appeared.

(3) Contents of the Order. * * *

(B) Permitted Contents. The scheduling order may: * * *

(iti1) provide for disclosure, eoF discovery, or
preservation of electronically stored
information;

(iv) include any agreements the parties reach for
asserting claims of privilege or of protection
as trial-preparation material after
information Is produced, including agreements
reached under Federal Rule of Evidence 502;

(v) direct that before moving for an order relating
to discovery, the movant must request a
conference with the court;

[present (v) and (vi) would be renumbered] * * *

Committee Note

The provision for consulting at a scheduling conference by
"telephone, mail, or other means”™ is deleted. A scheduling
conference is more effective if the court and parties engage 1in
direct simultaneous communication. The conference may be held in
person, by telephone, or by more sophisticated electronic means.

The time to issue the scheduling order is reduced to the
earlier of 90 days (not 120 days) after any defendant has been
served, or 60 days (not 90 days) after any defendant has appeared.
This change, together with the shortened time for making service
under Rule 4(m), will reduce delay at the beginning of litigation.
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At the same time, a new provision recognizes that the court may
find good cause to extend the time to issue the scheduling order.
In some cases i1t may be that the parties cannot prepare adequately
for a meaningful Rule 26(f) conference and then a scheduling
conference in the time allowed. Litigation involving complex
issues, multiple parties, and large organizations, public or
private, may be more likely to need extra time to establish
meaningful collaboration between counsel and the people who can
supply the i1nformation needed to participate in a useful way.
Because the time for the Rule 26(f) conference iIs geared to the
time for the scheduling conference or order, an order extending the
time for the scheduling conference will also extend the time for
the Rule 26(F) conference. But in most cases it will be desirable
to hold at least a first scheduling conference in the time set by
the rule.

Three items are added to the list of permitted contents in
Rule 16(b)(3)(B).

The order may provide for preservation of electronically
stored information, a topic also added to the provisions of a
discovery plan under Rule 26(f)(3)(C). [Parallel amendments of Rule
37(e) recognize that a duty to preserve discoverable information
may arise before an action is filed.]

The order also may include agreements incorporated in a court
order under Evidence Rule 502 controlling the effects of disclosure
of information covered by attorney-client privilege or work-product
protection, a topic also added to the provisions of a discovery
plan under Rule 26(F)(3)(D).

Finally, the order may direct that before filing a motion for
an order relating to discovery the movant must request a conference
with the court. Many judges who hold such conferences find them an
efficient way to resolve most discovery disputes without the delay
and burdens attending a formal motion, but the decision whether to
require such conferences is left to the discretion of the judge iIn
each case.

Rule 26. Duty to Disclose; General Provisions; Governing
Discovery

(b) DISCOVERY SCOPE AND LIMITS.

(1) Scope in General. Unless otherwise limited by court order,
the scope of discovery is as follows: Parties may obtain
discovery regarding any nonprivileged matter that is
relevant to any party’s claim or defense and proportional
to the needs of the case, considering the importance of
the 1ssues at stake i1n_ the action, the amount in
controversy, the parties’ relative access to relevant
information, the parties’ resources, the importance of
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the discovery in resolving the issues, and whether the
burden or expense of the proposed discovery outweighs its
likely benefit. Information within this scope of
discovery need not be admissible in evidence to be

discoverable. —inclhuding—the—extstence,—deseriptions

(2) Limitations on Frequency and Extent.

(C) when Required. On motion or on its own, the court
must limit the frequency or extent of discovery
otherwise allowed by these rules or by local rule
iT it determines that: * * *

(ifi1) the burden—or—expense—oFfF—the proposed

discovery is outside the scope permitted by

Rule 26(b)(1) outwetghs—tts—hikelby—benefits
—eri : I e :

(c) PROTECTIVE ORDERS.

(1) In General. * * * The court may, for good cause, Issue an
order to protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense,
including one or more of the following: * * *

(B) specifying terms, including time and place or_ the
allocation of expenses, fTor the disclosure or
discovery; * * *

(d) TIMING AND SEQUENCE OF DISCOVERY.
(1) Timing. A party may not seek discovery from any source
before the parties have conferred as required by Rule
26(F), except:
(A) in a proceeding exempted from initial disclosure
under Rule 26(a)(1)(B)5; or
(B) when authorized by these rules, including Rule
26(d)(2), by stipulation, or by court order.
(2) Early Rule 34 Requests.
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(A) Time to Deliver. More than 21 days after the summons
and complaint are served on a party, a request
under Rule 34 may be delivered:

(1) to that party by any other party, and
(11) by that party to any plaintiff or to any other
party that has been served.

(B) when Considered Served. The request is considered as
served at the first Rule 26(f) conference.

(23) Sequence. Unlesss;—on—motton; the parties stipulate or
the court orders otherwise for the parties” and
witnesses” convenience and in the interests of justice:
(A) methods of discovery may be used iIn any sequence;

and

(B) discovery by one party does not require any other
party to delay its discovery.

* * *

(T) CONFERENCE OF THE PARTIES; PLANNING FOR DISCOVERY. * * *

(3) Discovery Plan. A discovery plan must state the parties”
views and proposals on: * * *

© any 1issues about disclosure, or discovery, or

preservation of electronically stored information,

including the form or forms in which it should be

produced;
(D) any issues about claims of privilege or of
protection as trial-preparation materials,

including — iIf the parties agree on a procedure to
assert these claims after production — whether to
ask the court to include their agreement iIn an
order under Federal Rule of Evidence 502;

Committee Note

Rule 26(b)(1) is changed in several ways.

Information is discoverable under revised Rule 26(b)(1) if it
is relevant to any party’s claim or defense and i1s proportional to
the needs of the case. The considerations that bear on

proportionality are moved from present Rule 26(b)(2)C)(1i11),
slightly rearranged and with one addition.

Most of what now appears in Rule 26(b)(2)(C)(iii) was first
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adopted in 1983. The 1983 provision was explicitly adopted as part
of the scope of discovery defined by Rule 26(b)(1). Rule 26(b)(1)
directed the court to limit the frequency or extent of use of
discovery if i1t determined that "the discovery is unduly burdensome
or expensive, taking into account the needs of the case, the amount
in controversy, limitations on the parties’ resources, and the
importance of the issues at stake in the litigation.” At the same
time, Rule 26(g) was added. Rule 26(g) provided that signing a
discovery request, response, or objection certified that the
request, response, or objection was '"'not unreasonable or unduly
burdensome or expensive, given the needs of the case, the discovery
already had in the case, the amount iIn controversy, and the
importance of the issues at stake in the litigation.'” The parties
thus shared the responsibility to honor these limits on the scope
of discovery.

The 1983 Committee Note stated that the new provisions were
added ""to deal with the problem of over-discovery. The objective iIs
to quard against redundant or disproportionate discovery by giving
the court authority to reduce the amount of discovery that may be
directed to matters that are otherwise proper subjects of iInquiry.
The new sentence is iIntended to encourage judges to be more
aggressive in identifying and discouraging discovery overuse. The
grounds mentioned i1In the amended rule for limiting discovery
reflect the existing practice of many courts In iIssuing protective
orders under Rule 26(c). * * * On the whole, however, district
judges have been reluctant to limit the use of the discovery
devices."

The clear focus of the 1983 provisions may have been softened,
although i1nadvertently, by the amendments made 1n 1993. The 1993
Committee Note explained: ™"[FJormer paragraph (b)(1) [was]
subdivided into two paragraphs for ease of reference and to avoid
renumbering of paragraphs (3) and (4)." Subdividing the paragraphs,
however, was done In a way that could be read to separate the
proportionality provisions as "limitations,'" no longer an inteqgral
part of the (b)(1) scope provisions. That appearance was
immediately offset by the next statement iIn the Note: "Textual
changes are then made 1In new paragraph (2) to enable the court to
keep tighter rein on the extent of discovery."

The 1993 amendments added two factors to the considerations
that bear on limiting discovery: whether 'the burden or expense of
the proposed discovery outweighs its likely benefit,” and ''the
importance of the proposed discovery in resolving the issues."
Addressing these and other limitations added by the 1993 discovery
amendments, the Committee Note stated that ""[t]he revisions in rule
26(b)(2) are intended to provide the court with broader discretion
to i1mpose additional restrictions on the scope and extent of
discovery * * *_'

The relationship between Rule 26(b)(1) and (2) was further
addressed by an amendment made in 2000 that added a new sentence at
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the end of (b)(1): "All discovery is subject to the limitations
imposed by Rule 26(b)2)(1), (11), and (i11)]now Rule
26(b)Y(2)(C)]." The Committee Note recognized that ™"[t]hese
limitations apply to discovery that is otherwise within the scope
of subdivision (b)(1)." 1t explained that the Committee had been
told repeatedly that courts were not using these limitations as
originally intended. ""This otherwise redundant cross-reference has
been added to emphasize the need for active judicial use of
subdivision (b)(2) to control excessive discovery."

The present amendment restores the proportionality factors to
their original place in defining the scope of discovery. This
change reinforces the Rule 26(g) obligation of the parties to
consider these factors iIn making discovery requests, responses, oOr
objections.

Restoring the proportionality calculation to Rule 26(b)(1)
does not change the existing responsibilities of the court and the
parties to consider proportionality, and the change does not place
on the party seeking discovery the burden of addressing all
proportionality considerations.

Nor is the change intended to permit the opposing party to
refuse discovery simply by making a boilerplate objection that it
is not proportional. The parties and the court have a collective
responsibility to consider the proportionality of all discovery and
consider i1t in resolving discovery disputes.

The parties may begin discovery without a full appreciation of
the factors that bear on proportionality. A party requesting
discovery, for example, may have little information about the
burden or expense of responding. A party requested to provide
discovery may have little information about the importance of the
discovery i1n resolving the i1ssues as understood by the requesting
party. Many of these uncertainties should be addressed and reduced
in the parties” Rule 26(f) conference and in scheduling and
pretrial conferences with the court. But if the parties continue to
disagree, the discovery dispute could be brought before the court
and the parties’ responsibilities would remain as they have been
since 1983. A party claiming undue burden or expense ordinarily has
far better information — perhaps the only information — with
respect to that part of the determination. A party claiming that a
request i1s iImportant to resolve the issues should be able to
explain the ways in which the underlying information bears on the
issues as that party understands them. The court’s responsibility,
using all the information provided by the parties, iIs to consider
these and all the other factors i1In reaching a case-specific
determination of the appropriate scope of discovery.

The direction to consider the parties”’ relative access to
relevant information adds new text to provide explicit focus on
considerations already implicit in present Rule 26(b)(2)(C)(iii).
Some cases involve what often is called "information asymmetry."

April 10-11, 2014 Page 101 of 580



323
324
325
326
327
328
329

330
331
332
333
334
335
336
337
338
339
340
341
342
343
344
345
346
347
348

349
350
351
352
353
354
355
356
357
358
359

360
361
362
363
364
365
366

367
368
369
370
371

Duke Conference Subcommittee
page -23-

One party — often an individual plaintiff — may have very little
discoverable information. The other party may have vast amounts of
information, including information that can be readily retrieved
and information that i1s more difficult to retrieve. In practice
these circumstances often mean that the burden of responding to
discovery lies heavier on the party who has more information, and
properly so.

Restoring proportionality as an express component of the scope
of discovery warrants repetition of parts of the 1983 and 1993
Committee Notes that must not be lost from sight. The 1983
Committee Note explained that "[Jt]he rule contemplates greater
qudicial involvement in the discovery process and thus acknowledges
the reality that i1t cannot always operate on a self-regulating
basis.'” The 1993 Committee Note further observed that '"[t]he
information explosion of recent decades has greatly increased both
the potential cost of wide-ranging discovery and the potential for
discovery to be used as an instrument for delay or oppression."
What seemed an explosion in 1993 has been exacerbated by the advent
of e-discovery. The present amendment again reflects the need for
continuing and close judicial involvement iIn the cases that do not
vield readily to the i1deal of effective party management. It is
expected that discovery will be effectively managed by the parties
in many cases. But there will be important occasions for judicial
management, both when the parties are Hlegitimately unable to
resolve 1mportant differences and when the parties fall short of
effective, cooperative management on their own.

It also is important to repeat the caution that the monetary
stakes are only one factor, to be balanced against other factors.
The 1983 Committee Note recognized '"the significance of the
substantive 1i1ssues, as measured i1n philosophic, social, or
institutional terms. Thus the rule recognizes that many cases in
public policy spheres, such as employment practices, free speech,
and other matters, may have iImportance far beyond the monetary
amount involved."” Many other substantive areas also may involve
litigation that seeks relatively small amounts of money, or no
money at all, but that seeks to vindicate vitally important
personal or public values.

So too, consideration of the parties’ resources does not
foreclose discovery requests addressed to an impecunious party, nor
justify unlimited discovery requests addressed to a wealthy party.
The 1983 Committee Note cautioned that ''[t]he court must apply the
standards in an even-handed manner that will prevent use of
discovery to wage a war of attrition or as a device to coerce a
party, whether financially weak or affluent.”

A portion of present Rule 26(b)(1) is omitted from the
proposed revision. After allowing discovery of any matter relevant
to any party’s claim or defense, the present rule adds: "including
the existence, description, nature, custody, condition, and
location of any documents or other tangible things and the identity
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and location of persons who know of any discoverable matter."
Discovery of such matters is so deeply entrenched in practice that
it is no longer necessary to clutter the long text of Rule 26 with
these examples. The discovery identified in these examples should
still be permitted under the revised rule when relevant and
proportional to the needs of the case. Framing intelligent requests
for electronically stored information, for example, may require
detailed information about another party’s information systems and
other information resources.

The amendment deletes the former provision authorizing the
court, for good cause, to order discovery of any matter relevant to
the subject matter involved in the action. The Committee has been
informed that this language 1is rarely 1invoked. Proportional
discovery relevant to any party’s claim or defense suffices,given
a proper understanding of what is relevant to a claim or defense.
The distinction between matter relevant to a claim or defense and
matter relevant to the subject matter was introduced in 2000. Until
then, the scope of discovery reached matter "relevant to the
subject matter involved iIn the pending action.” Rule 26(b)(1) was
amended in 2000 to limit the initial scope of discovery to matter
"relevant to the claim or defense of any party." Discovery could
extend to "any matter relevant to the subject matter involved iIn
the action" only by court order based on good cause. The Committee
Note observed that the amendment was "‘designed to involve the court
more actively in reqgulating the breadth of sweeping or contentious
discovery." But even with court supervision, discovery should be
limited to matter relevant to the parties’ claims or defenses,
recognizing that the parties may amend their claims and defenses iIn
the course of the litigation. The uncertainty generated by the
broad reference to subject matter is reflected in the 2000 Note’s
later recognition that "[t]he dividing line between information
relevant to the claims and defenses and that relevant only to the
subject matter of the action cannot be defined with precision."”
Because the present amendment limits discovery to matter relevant
to any party’s claim or defense, i1t i1s important to focus more
carefully on that concept. The 2000 Note offered three examples of
information that, suitably focused, would be relevant to the
parties’ claims or defenses. The examples were "other incidents of

the same type, or involving the same product'; "information about
organizational arrangements or filing systems'; and "information
that could be used to impeach a likely witness.' Such discovery 1is

not foreclosed by the amendments. Discovery that is relevant to the
parties’ claims or defenses may also support amendment of the
pleadings to add a new claim or defense that affects the scope of
discovery.

The former provision for discovery of relevant but
inadmissible information that appears 'reasonably calculated to
lead to the discovery of admissible evidence” is also deleted.

\/ V/ vV \/ V/
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- The phrase has been
used by some, incorrectly, to define the scope of discovery. As the
Committee Note to the 2000 amendments observed, use of the
"reasonably calculated"” phrase to define the scope of discovery
"might swallow any other limitation on the scope of discovery.' The
2000 amendments sought to prevent such misuse by adding the word
"Relevant” at the beginning of the sentence, making clear that
"“relevant’ means within the scope of discovery as defined in this
subdivision * * *_" The "reasonably calculated” phrase has
continued to create problems, however, and i1s removed by these
amendments. It 1i1s replaced by the direct statement that
"Information within this scope of discovery need not be admissible
in_evidence to be discoverable.” Discovery of nonprivileged
information not admissible in evidence remains available so long as
it iIs otherwise within the scope of discovery.

Rule 26(b)(2)(C)(1i1) is amended to reflect the transfer of
the considerations that bear on proportionality to Rule 26(b)(1).
The court still must limit the frequency or extent of proposed
discovery, on motion or on its own, iIf It is outside the scope
permitted by Rule 26(b)(1).

Rule 26(c)(1)(B) i1s amended to include an express recognition
of protective orders that allocate expenses for disclosure or
discovery. Authority to enter such orders is included in the
present rule, and courts already exercise this authority. Explicit
recognition will forestall the temptation some parties may feel to
contest this authority. Recognizing the authority does not imply
that cost-shifting should become a common practice. Courts and
parties should continue to assume that a responding party
ordinarily bears the costs of responding.

Rule 26(d)(1)(B) and (2) are added t#s—amended to allow a party
to deliver Rule 34 requests to another party more than 21 days
after that party has been served even though the parties have not
yet had a required Rule 26(f) conference. Delivery may be made by
any party to the party that has been served, and by that party to
any plaintiff and any other party that has been served. Delivery
does not count as service; the requests are considered to be served
at the first Rule 26(f) conference. Under Rule 34(b)(2)(A) the time
to respond runs from service. This relaxation of the discovery
moratorium is designed to facilitate focused discussion during the
Rule 26(f) conference. Discussion at the conference may produce
changes iIn the requests. The opportunity for advance scrutiny of
requests delivered before the Rule 26(f) conference should not
affect a decision whether to allow additional time to respond.

Rule 26(d)(3) is renumbered and amended to recognize that the
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parties may stipulate to case-specific sequences of discovery.

Rule 26(T)(3) is amended in parallel with Rule 16(b)(3) to add
two 1items to the discovery plan — 1issues about preserving
electronically stored information and court orders under Evidence
Rule 502.

Rule 30 Depositions by Oral Examination
(a) WHEN A DEPOSITION MAY BE TAKEN. * * *

(2) with Leave. A party must obtain leave of court, and the
court must grant leave to the extent consistent with Rule

26(b)(1) and (2): * * *
(d) DURATION; SANCTION; MOTION TO TERMINATE OR LIMIT.

(1) Duration. Unless otherwise stipulated or ordered by the
court, a deposition is limited to one day of 7 hours. The
court must allow additional time consistent with Rule
26(b) (1) and (2) if needed to fairly examine the deponent
or 1f the deponent, another person, or any other
circumstance impedes or delays the examination.

Committee Note

Rule 30 is amended in parallel with Rules 31 and 33 to
reflect the recognition of proportionality in Rule 26(b)(1).

Rule 31 Depositions by Written Questions
(a) WHEN A DEPOSITION MAY BE TAKEN. * * *

(2) with Leave. A party must obtain leave of court, and the
court must grant leave to the extent consistent with Rule

26(b)(1) and (2): * * *
Committee Note

Rule 31 is amended in parallel with Rules 30 and 33 to reflect
the recognition of proportionality in Rule 26(b)(1).

Rule 33 Interrogatories to Parties
(a) IN GENERAL.

Number. eave to serve additional interrogatories may be
1 *okx t dditi I int tori b
granted to the extent consistent with Rule 26(b)(1) and (2).

Committee Note

Rule 33 is amended in parallel with Rules 30 and 31 to reflect
the recognition of proportionality in Rule 26(b)(1).
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Rule 34 Producing Documents, Electronically Stored Information,
and Tangible Things, or Entering onto Land, for Inspection and
Other Purposes * * *

(b) PROCEDURE. * * *
(2) Responses and Objections.

(A) Time to Respond. The party to whom the request is
directed must respond in writing within 30 days
after being served or — 1f the request was
delivered under Rule 26(d)(2) - within 30 days
after the parties’ first Rule 26(f) conference. A
shorter or longer time may be stipulated to under
Rulle 29 or be ordered by the court.

(B) Responding to Each Item. For each item or

category, the response must either state that
inspection and related activities will be
permitted as requested or state the grounds
for objecting to the request with specificity,
including the reasons. The responding party
may state that i1t will produce copies of
documents or of  electronically stored
information instead of permitting iInspection.
The production must then be completed no later
than the time for inspection stated i1n_ the
request or a later reasonable time stated in
the response.

(C) Objections. An_objection must state whether any
responsive materials are being withheld on the
basis of that objection. An objection to part of a
request must specify the part and permit inspection
of the rest. . * * *

* * *

Committee Note

Several amendments are made in Rule 34, aimed at reducing the
potential to Impose unreasonable burdens by objections to requests
to produce.

Rule 34(b)(2)(A) i1s amended to fit with new Rule 26(d)(2). The
time to respond to a Rule 34 request delivered before the parties’
Rule 26(f) conference i1s 30 days after the Tfirst Rule 26(fF)
conference.

Rule 34(b)(2)(B) i1s amended to require that objections to Rule
34 requests be stated with specificity. This provision adopts the
language of Rule 33(b)(4), eliminating any doubt that less specific
objections might be suitable under Rule 34. The specificity of the
objection ties to the new provision in Rule 34(b)(2)(C) directing
that an objection must state whether any responsive materials are
being withheld on the basis of that objection. An objection may
state that a request is overbroad, but 1f the objection recognizes
that some part of the request i1s appropriate the objection should
state the scope that i1s not overbroad. Examples would be a
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statement that the responding party will limit the search to
documents or electronically stored information created within a
given period of time prior to the events in suit, or to specified
sources. When there is such an objection, the statement of what has
been withheld can properly identify as matters "withheld'" anything
beyond the scope of the search specified In the objection.

Rule 34(b)(2)(B) is further amended to reflect the common
practice of producing copies of documents or electronically stored
information rather than simply permitting inspection. The response
to the request must state that copies will be produced. The
production must be completed either by the time for inspection
stated in the request or by a later reasonable time specifically
identified in the response. When it is necessary to make the
production in stages the response should specify the beginning and
end dates of the production.

Rule 34(b)(2)(C) is amended to provide that an objection to a
Rule 34 request must state whether anything is being withheld on
the basis of the objection. This amendment should end the confusion
that frequently arises when a producing party states several
objections and still produces information, leaving the requesting
party uncertain whether any relevant and responsive information has
been withheld on the basis of the objections. The producing party
does not need to provide a detailed description or log of all
documents withheld, but does need to alert other parties to the
fact that documents have been withheld and thereby facilitate an
informed discussion of the objection. An objection that states the
limits that have controlled the search for responsive and relevant
materials qualifies as a statement that the materials have been
"withheld.™

Rule 37 Failure to Make Disclosures or to Cooperate in Discovery;
Sanctions

(a) MOTION FOR AN ORDER COMPELLING DISCLOSURE OR DISCOVERY. * * *
(3) Specific Motions. * * *

(B) To Compel a Discovery Response. A party seeking
discovery may move TfTor an order compelling an
answer, designation, production, or iInspection.
This motion may be made if: * * *

(iv) a party fails to produce documents or fails
to respond that inspection will be permitted —
or fails to permit inspection — as requested
under Rule 34.

Committee Note

Rule 37(a)(3)(B)(iv) is amended to reflect the common practice
of producing copies of documents or electronically stored
information rather than simply permitting inspection. This change
brings item (iv) into line with paragraph (B), which provides a
motion for an order compelling "production, or inspection.”

April 10-11, 2014 Page 107 of 580



THIS PAGE INTENTIONALLY BLANK

April 10-11, 2014 Page 108 of 580



Duke Conference Subcommittee
page -29-

Rules Text
Rule 1 Scope and Purpose

* * * [JThese rules] should be construed, and
administered, and employed by the court and the parties
to secure the just, speedy, and 1nexpensive determination
of every action and proceeding.

Rule 4 Summons

*x * %

(m) TivE LiMmiT FOR SERVICE. ITf a defendant is not served within 26 90

days after the complaint is filed, the court * * * must
dismiss the action without prejudice against that defendant or
order that service be made within a specified time. But if
the plaintiff shows good cause for the failure, the court must
extend the time for service for an appropriate period. This
subdivision (m) does not apply to service in a foreign country
under Rulle 4(f) or 4(J)(1) or to service of a notice under
Rule 71.1(d)(3)(A).

Rule 16 Pretrial Conferences; Scheduling; Management

(b) SCHEDULING.

(1) Scheduling Order. Except iIn categories of actions
exempted by Blocal rule, the district judge - or a
magistrate judge when authorized by local rule — must
issue a scheduling order:

(A) after receiving the parties” report under Rule

26(F); or

(B) after consulting with the parties” attorneys and
any unrepresented parties at a scheduling

conference ; H .

(2) Time to Issue. The judge must issue the scheduling order
as soon as practicable, but +—any-event unless the judge
finds good cause for delay, the judge must issue it
within the earlier of 26 90 days after any defendant has
been served with the complaint or 96 60 days after any
defendant has appeared.

(3) Contents of the Order. * * *

(B) Permitted Contents. The scheduling order may: * * *

(ini1) provide for disclosure, oF discovery, or
preservation of electronically stored
information;

(iv) include any agreements the parties reach for
asserting claims of privilege or of protection
as trial-preparation material after
information i1s produced, including agreements
reached under Federal Rule of Evidence 502;

(v) direct that before moving for an order relating
to discovery, the movant must request a
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conference with the court;
[present (v) and (vi) would be renumbered] * * *

Rule 26. Duty to Disclose; General Provisions; Governing

Discovery

(b) DISCOVERY SCOPE AND LIMITS.
(1) Scope in General. Unless otherwise limited by court order,

the scope of discovery is as follows: Parties may obtain
discovery regarding any nonprivileged matter that is
relevant to any party’s claim or defense and proportional
to the needs of the case, considering the importance of
the 1i1ssues at stake in the action, the amount 1in
controversy, the parties’ relative access to relevant
information, the parties’ resources, the importance of
the discovery in resolving the i1ssues, and whether the
burden or expense of the proposed discovery outweighs its
likely benefit. Information within this scope of
discovery need not be admissible in evidence to be
discoverable. —inclhuding—the—extstence,—deseriptions

(2) Limitations on Frequency and Extent.

(C) when Required. On motion or on its own, the court
must limit the frequency or extent of discovery
otherwise allowed by these rules or by local rule
iT it determines that: * * *

(ifi1) the burden—or—expense—oFfF—the proposed
discovery is outside the scope permitted by

Rule 26(b)(1) outwetrghs—tts—hikelby—benefits
—eri : I e :

(c) PROTECTIVE ORDERS.
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(1) In General. * * * The court may, for good cause, Issue an
order to protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense,
including one or more of the following: * * *

(B) specifying terms, including time and place or_ the
allocation of expenses, fTor the disclosure or
discovery; * * *

(d) TIMING AND SEQUENCE OF DISCOVERY .

(1) Timing. A party may not seek discovery from any source
before the parties have conferred as required by Rule
26(F), except:

(A) 1In a proceeding exempted from initial disclosure
under Rule 26(a)(1)(B)5; or

(B) when authorized by these rules, including Rule
26(d)(2), by stipulation, or by court order.

(2) Early Rule 34 Requests.

(A) Time to Deliver. More than 21 days after the summons
and complaint are served on a party, a request
under Rule 34 may be delivered:

(1) to that party by any other party, and
(11) by that party to any plaintiff or to any other
party that has been served.

(B) when Considered Served. The request is considered as
served at the first Rule 26(f) conference.

(23) Sequence. Unless;—orn—motton; the parties stipulate or
the court orders otherwise for the parties” and
witnesses” convenience and in the interests of justice:
(A) methods of discovery may be used in any sequence;

and

(B) discovery by one party does not require any other
party to delay its discovery.

* * *

(T) CONFERENCE OF THE PARTIES; PLANNING FOR DISCOVERY. * * *

(3) Discovery Plan. A discovery plan must state the parties”
views and proposals on: * * *

© any 1issues about disclosure, or discovery, or

preservation of electronically stored information,

including the form or forms in which it should be

produced;
(D) any issues about claims of privilege or of
protection as trial-preparation materials,

including — iIf the parties agree on a procedure to
assert these claims after production — whether to
ask the court to include their agreement in an
order under Federal Rule of Evidence 502;

Rule 30 Depositions by Oral Examination

(a) WHEN A DEPOSITION MAY BE TAKEN. * * *
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(2) with Leave. A party must obtain leave of court, and the
court must grant leave to the extent consistent with Rule

26(b)(1) and (2): * * *

(d) DURATION; SANCTION; MOTION TO TERMINATE OR LIMIT.

(1) Duration. Unless otherwise stipulated or ordered by the
court, a deposition is limited to one day of 7 hours. The
court must allow additional time consistent with Rule
26(b) (1) and (2) if needed to fairly examine the deponent
or 1f the deponent, another person, or any other
circumstance impedes or delays the examination.

Rule 31 Depositions by Written Questions
(a) WHEN A DEPOSITION MAY BE TAKEN. * * *

(2) with Leave. A party must obtain leave of court, and the
court must grant leave to the extent consistent with Rule

26(b)(1) and (2): * * *

Rule 34 Producing Documents, Electronically Stored Information,
and Tangible Things, or Entering onto Land, for Inspection and
Other Purposes * * *

(b) PROCEDURE. * * *
(2) Responses and Objections.

(A) Time to Respond. The party to whom the request is
directed must respond in writing within 30 days
after being served or — 1f the request was
delivered under Rule 26(d)(2) — within 30 days
after the parties’ fTirst Rule 26(f) conference. A
shorter or longer time may be stipulated to under
Rulle 29 or be ordered by the court.

(B) Responding to FEach Item. For each item or

category, the response must either state that
inspection and related activities will be
permitted as requested or state the grounds
for objecting to the request with specificity,
including the reasons. The responding party
may state that i1t will produce copies of
documents or of  electronically stored
information instead of permitting iInspection.
The production must then be completed no later
than the time for 1inspection stated in_ the
request or a later reasonable time stated in
the response.

(C) Objections. An_objection must state whether any
responsive materials are being withheld on the
basis of that objection. An objection to part of a
request must specify the part and permit inspection
of the rest. . * * *

* * *

Rule 37 Failure to Make Disclosures or to Cooperate in Discovery;
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Sanctions

(a) MOTION FOR AN ORDER COMPELLING DISCLOSURE OR DISCOVERY. * * *
(3) Specific Motions. * * *

(B) To Compel a Discovery Response. A party seeking
discovery may move Tfor an order compelling an
answer, designation, production, or iInspection.
This motion may be made if: * * *

(iv) a party fails to produce documents or fails
to respond that inspection will be permitted —
or fails to permit inspection — as requested
under Rule 34.
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NOTES, FEBRUARY 7, 2014, DUKE CONFERENCE SUBCOMMITTEE

The Duke Conference Subcommittee met at the Dallas-Fort Worth
Airport on February 7, 2014, after the close of the third public
hearing on the Civil Rules proposals that were published for
comment iIn August, 2013. Subcommittee members and other Advisory
Committee members present included Judge John G. Koeltl, John M.
Barkett, Elizabeth Cabraser, Judge David G. Campbell, Judge Paul W.
Grimm, Peter D. Keisler, and Judge Gene E.K. Pratter. Judge Jeffrey
S. Sutton, Chair of the Standing Committee, also attended.
Professors Edward H. Cooper and Richard L. Marcus were present as
Reporters. Ted Hirt, Department of Justice, observed. Jonathan Rose
represented the Rules Committee Support Office.

Judge Campbell initiated the discussion by noting that the
purpose 1Is not yet to reach decisions on recommendations to the
Tfull Committee. The period for public comments remains open, and
comments continue to flow in. But it is useful to begin considering
the testimony at the three hearings and the hundreds of comments
that have already been filed, both before publication and since
publication. There will not be much time for Subcommittee
deliberations between the close of the comment period and the
deadline for getting recommendations into the agenda materials for
the April Committee meeting.

Judge Koeltl then observed that the testimony and comments
already available support a reasonably clear view of what proposals
have drawn the most support and the most opposition. Often a
particular proposal has drawn both fervent support and equally
fervent opposition. Those may properly be the first topics for
discussion, followed by those that have attracted less interest.

One theme common to statements in opposition Is the assertion
that the proposals have little or no support in empirical research.
Those comments seem to draw from a particularized concept of what
constitutes empirical research. Much survey work has undergirded,
even stimulated, these proposals. The American College of Trial
Lawyers and the Institute for the Advancement of the American Legal
System, working together, undertook a survey in 2008 that was
presented to the Standing Committee. Work then began to plan the
Duke Conference, which drew many studies. The Committee asked the
Federal Judicial Center to undertake studies, which were presented
at the Conference and later. The written comments report results,
or initial results, of pilot projects and surveys of state-court
rules similar to the proposals. All of this work may have been
designed as it was because of the enormous challenges that would
confront any attempt at more rigorous work comparing the actual
results in terms of cost, time, and outcome of applying different
discovery regimes to cases so closely alike in subject-matter,
court, judges, parties, attorneys, and stakes as to support
accurate measurements. Awaiting work of that character could easily
paralyze all reform.
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In addition to the many studies that have informed the
proposals, comments, and testimony, the proposals have been shaped
in the process that has characterized the initial development of
the rulles from the beginning nearly 80 years ago. The informed
views of practicing lawyers, judges, and academics, based on
thoughtful evaluation of a great breadth of shared experience,
provide wise guidance. This process has developed to become ever
richer. The Committee itself has become accustomed to seeking the
advice of the Federal Judicial Center on the forms of inquiry most
useful to a particular proposal, and to benefiting from the work as
executed by the Center. It has considered increasing amounts of
work done by others as civil procedure scholars and other groups
have started to develop forms of study suited to questions of
procedure. The amount of shared experience i1t considers has been
expanded by such devices as miniconferences and the Duke Conference
itself. And the trend has been to ever greater participation in the
process of public hearings and comments. The volume of comment on
the present proposals 1i1s itself a source of highly valuable
information.

One participant noted the role of consensus in the rulemaking
process. It 1is reassuring when a proposal wins approval by
consensus in the Advisory Committee, the Standing Committee, and
public comments and testimony. Such consensus also eases the path
for adoption through the subsequent stages of Judicial Conference,
Supreme Court, and Congress. But a lack of full consensus cannot
establish a veto. Differences of opinion may reflect different
predictions of how a rule will work. Such differences are cause for
caution, for deliberate reconsideration. But many proposals have
been adopted, and have succeeded, in the face of some dissent.

Particular care i1s required when a set of proposals prompts
nearly universal approval by those who represent one set of
identifiable iInterests and nearly universal disapproval by those
who represent conflicting interests. Some discovery proposals have
drawn widespread protest by those who commonly represent
plaintiffs, and widespread support by those who commonly represent
defendants. But at the same time they are supported by many
organized bar groups, each of which seeks to combine the views of
plaintiffs and defendants, and each of which has participated
helpfully in many rules projects over the years. It is important to
listen carefully to the conflicting views, and to seek
accommodation when the new iInformation shows the way to more
effective and fairer approaches. The comments and public hearings
have suggested ways iIn which the proposals can be iImproved and
clarified to accomplish their intended purpose of furthering the
goals of Rule 1.

Numerical Limits
Discussion of specific proposals began with the numerical

limits on discovery events. The presumptive number of depositions
allowed under Rules 30 and 31 would be reduced from 10 to 5. The
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presumptive duration of an oral deposition would be reduced from
one day of 7 hours to one day of 6 hours. The presumptive number of
interrogatories permitted under Rule 33 would be reduced from 25 to
15. And for the first time, a presumptive limit would be adopted
for Rule 36 requests to admit, not counting requests to admit the
genuineness of documents.

Opposition to reducing the number of depositions was voiced by
many who commonly represent plaintiffs, including a great many who
pursue actions for individual employees claiming discrimination or
violations of the Fair Labor Standards Act. They assert that most
routine cases In these areas require more than 5 depositions. They
commonly need to discover who actually made the decision claimed to
be discriminatory, and if the decision was made by a group, to
depose each participant. Often they need to discover the details
surrounding treatment of other employees similarly situated,
"comparators.”™ It is not uncommon to need more than the 10
depositions set by the current rules. Often enough opposing counsel
will agree to exceed the limit, but the agreement may come at a
price by negotiating away something else. And when agreement fails
— as happens with troubling frequency — some courts are impatient
with employment litigation generally, or fail to understand the
needs for discovery. Plaintiffs” lawyers, further, typically work
on contingency and have no interest iIn advancing the costs of
unnecessary depositions. Reducing the limit to 5 will do nothing to
change the need for depositions, and it iIs not necessary to
stimulate greater care in planning deposition practice. But there
IS a grave risk that the presumptive limit will be taken by some
judges as a judgment on the number that suffices for most cases.
Cases that now, without any controversy, involve more than 5 but no
more than 10 depositions, will come to generate work for the courts
and at times will fail to win permission for needed discovery. And
cases that now win agreement or permission for more than 10 will be
limited to fewer.

Further discussion reflected the views that led to the
proposed reduction. The FJC data indicate that the mean number of
depositions is about 3, but there are still a significant number of
cases that have between 5 and 10 depositions per party and where
the parties believe that the costs of the [litigation are
disproportionate to the stakes iInvolved. Resetting the presumed
number closer to the general experience that most cases involve
fewer than 5 may help to reset party expectations, to encourage
more careful thought about the number of depositions really needed
for effective discovery and presentation of the action. General
experience suggests that agreement of the parties is forthcoming,
both when experienced litigators realize the practicalities of a
case and when they yield to the expectation that the court will
authorize a greater number and will not be pleased with the failure
to agree. The net effect of lowering the presumed number is likely
to be less costly and quicker litigation across the federal docket
as a whole.
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Balancing these competing arguments, it was suggested that it
may be better to stay on the side of caution. Many comments suggest
that the system works well with the present presumptive limit set
at 10. Many comments reflect deep anxiety, backed by at least some
occasional experience with difficulties In getting permission to
take the depositions truly needed for effective discovery.

The counsel of caution prevailed. The Subcommittee tentatively
decided, subject to reconsideration in light of comments still to
be filed, to recommend that the proposed reduction to a presumed
limit of 5 depositions be abandoned for both Rule 30 and Rule 31.

Discussion turned to the proposal to reduce the presumed
duration of an oral deposition from one day of 7 hours to one day
of 6 hours. Many comments have urged that the full 7 hours 1is
needed. The need arises at times from deliberate stalling tactics
of witness and counsel, designed to eat up the time and prevent
effective questioning. In multiparty cases the need arises from the
need to allocate time among all parties. And some depositions deal
with intrinsically complex facts that cannot be fully explored even
in 7 hours. The proposal, however, continues to be supported by at
least two observations. One is that some states have had several
years of successful experience with a 4-hour limit. Federal judges
in those states often propose that the 4-hour limit be adopted in
their scheduling orders, and counsel agree readily. The other
concern is that, measuring time after excluding breaks, even a 6-
hour day 1is an arduous, often draining, experience Tfor the
deponent.

The Subcommittee concluded, at least at this stage, that the
6-hour limit should go forward as proposed.

The proposal to add a presumed numerical limit of 25 Rule 36
requests to admit, excluding requests addressed to the genuineness
of documents, was discussed next. As compared to some other
proposals, there has not been a lot of comment. Both support and
opposition have been expressed. Many of the comments suggest that
requests to admit are an efficient, low-cost method of narrowing
the i1ssues by identifying facts that are not actually in dispute.
They can help focus other discovery, and simplify the issues for
trial. A committee member noted that he had used requests to admit
to good effect while in practice, but that doing it right requires
that the request be clearly and narrowly focused on a single fact.
Another committee member suggested that Rule 36 is underutilized.
IT people were better trained in its use, we might feel better
about this mode of discovery and be inclined to reject a numerical
limit. Done well, they are good. Another judge asked whether it
makes sense to impose a numerical limit if we believe that this is
a good but underutilized tool. Still another member suggested that
serious burdens would be imposed only by a "really large'™ number of
requests. Perhaps a presumptive numerical limit is not needed. The
FJC survey suggested that iIn many cases Rule 36 is simply not used,
while In cases where i1t is used the numerical median and means are
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just short of 25, which suggests that this Rule is not being
overused.

Further discussion noted that Rule 36 is a hybrid iIn the
discovery rules. It can be used to "discover'™ fact information, but
it also is akin to supplemental pleading, aimed at asking for a
specific response to a specific statement. An analogy was suggested
in the "plaintiff fact sheets”™ commonly used in MDL litigation.
Each plaintiff is directed to provide a list of specific personal
information about that plaintiff and claim.

It was noted on the other hand that Rule 36 requests can be
abused. The wording often is not helpful. The answers can be an
exercise iIn avoidance. This view is reflected in the comments that
say "l do not use them, but still I oppose numerical limits.' The
Southern District of New York pilot project for complex cases
imposes a numerical limit of 50. And Rule 26(b)(2)(A) expresssly
recognizes that local rules may limit the number of requests under
Rule 36.

Another judge noted that his standard scheduling order sets a
limit at 25 requests. There never has been any problem with this.

The discussion concluded with the observation that there is no
evidence of any serious problems with abusive use of Rule 36. If a
problem 1#s encountered iIn a particular case, there 1is ample
authority to address it by protective order. In light of this, and
given the many comments opposing a new numerical limit, the
Subcommittee reached a tentative conclusion that this proposal
should be put aside.

The proposal to reduce the presumptive limit from 25 to 15
Rule 33 1interrogatories came on next. Interrogatories can be
abused. Many lawyers believe that they have degenerated into
elaborate questions framed by lawyers in an attempt to head off any
possible evasion, met by answers framed by other lawyers who manage
to avoid providing any useful information. Some of the comments
come from lawyers who say they do not use them. A Local Rule in the
Southern District of New York limits interrogatories at the
commencement of discovery to those seeking names of witnesses, the
computation of damages, and identification of documents and other
physical evidence or similar information. Other interrogatories may
be served only if they are a more practical method of obtaining the
desired information or on court order. Contention iInterrogatories
are allowed only "[a]t the conclusion of other discovery."

A judge observed that his scheduling order in every case sets
a limit of 15 interrogatories. Lawyers find the limit works "just
fine,” including in employment cases.

On the other side, many Jlawyers have stated that

interrogatories are an effective and low-cost way to frame more
costly discovery, particularly depositions. They can identify the
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people who should be deposed. Many of the comments came from those
who represent plaintiffs iIn employment cases. They find
interrogatories useful 1in identifying people in the chain of
command, documents, and other employees who can be used as
comparators. They assert that they can use up more than 15
interrogatories simply in these preliminary inquiries. And the idea
that much of the required information should be provided by the
employer’s initial disclosures is met with the observation that
this does not happen.

Further discussion found no strong Tfeelings about this
proposal. There has been a disillusionment with contention
interrogatories, after a great fad in the 70s and 80s. They became
a game of attrition, and people tired of it. Much of the work that
once was done by interrogatories has come to be done by Rule
30(b)(6) depositions of an entity. Leaving the limit where it is,
at 25, will address the fears of the many comments that anticipate
an increase in costly motion practice in cases where parties fTail
to agree on a sensible need for more than 15. The value to be
gained by the proposed reduction seems marginal in comparison to
other and more important proposals iIn the present package. It may
be better to focus on the other proposals, leaving all the
numerical limits — or, for Rule 36, the absence of any numerical
limit — as they are.

The Subcommittee tentatively agreed to recommend that the
proposed reduction of the Rule 33 limit be put aside.

RULE 26(B) (1)

Discussion of the Rule 26(b)(1) proposals addressed four
topics: elimination of "subject matter™ discovery, deletion of the
list exemplifying discoverable materials, substitution of new
language for the ‘"reasonably calculated” language, and the
introduction of proportionality to defining the scope of discovery.

Elimination of "subject matter™ discovery has not generated
much excitement. Parties should be able to justify reasonable
discovery as relevant to the claims or defenses. The distinction
from discovery relevant to the parties” claims or defenses was
first made in the 2000 amendments. The Committee Note then
recognized that the distinction is uncertain, but explained that
the purpose was ""to involve the court more actively in regulating
the breadth of sweeping or contentious discovery.”™ But the sense
has been that the distinction between lawyer-managed discovery and
court-managed discovery has not had any pervasive impact on actual
practice. Active judicial management occurs, or not, without anyone
paying much attention to this distinction. Still, 1t may be that
eliminating this factor will generate disputes over the scope of
discovery that do not arise now because fine lines of relevance can
be expanded by embracing the broad "subject matter™ of the dispute.
Even now, ™"it is amazing how often arguments are raised, and at
times taken seriously.”™ ITf the distinction is to be eliminated,
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however, 1t may be important to add something to the Committee Note
to offset possible lingering effects of the 2000 Committee Note.
That Note i1dentified several subjects of discovery that “could be™
relevant to the claims or defenses raised in the pleadings. They
included "incidents of the same type, or involving the same
product™; "organizational arrangements or filing systems * * * if
likely to yield or lead to the discovery of admissible
information™; and "information that could be used to impeach a
likely witness.”™ Discoverability would ‘“depend[] on the
circumstances of the pending action.”™ These examples might be
restated in a more positive light. Still, it is dangerous to rely
on Committee Note language, apart from responding to or drawing
from earlier Committee Notes. Working through the Notes to an oft-
amended rule can be a challenge, particularly when it is difficult
to find a step-by-step account of the time and nature of successive
revisions of rule text. But i1t should be clear that similar
incidents and comparator information are relevant to the claims and
defenses and that could be made clear in the Committee Note.

Deletion of the list exemplifying discoverable materials also
has generated little comment. But fears have been expressed that
overly contentious lawyers may now attempt to argue that discovery
no longer extends to the existence of documents or the identity of
witnesses. This fear can be addressed In an expanded Committee
Note, stating clearly that the deletion is designed only to reduce
the length of the rule by removing this statement of a truism.

Substituting new language for the 'reasonably calculated”
language has drawn a lot of comment. Many thoughtful bar groups and
others support the change. And the comments that protest the change
in fact offer boomerang support for the substitution. These words
were added iIn 1948 to overcome decisions that denied discovery of
relevant information when the information was in a form that would
not be admissible In evidence. Hearsay was the common example. The
purpose was to allow discovery of information in inadmissible form,
but only within the scope of discovery stated by the rule. The
protests assert that the "reasonably calculated” language is the
part of Rule 26(b)(1) that actually defines — and expands — the
scope of discovery. These protests, and the many supporting cases
described by Andrea Kuperman in her Jlengthy memorandum, are
"empirical evidence”™ of the need for reform. This language has been
used incorrectly to expand the scope of discovery rather than a
simple response to objections that discovery is prohibited simply
because the information is in a form not admissible in evidence. An
attempt at reform was made iIn 2000 by adding an explicit
limitation: "Relevant iInformation need not be admissible at the
trial if the discovery appears reasonably calculated to lead to the
discovery of admissible evidence.” The Committee Note explicitly
stated that "“relevant” means within the scope of discovery as
defined in this subdivision * * *_" The Subcommittee agreed, always
subject to new considerations that may emerge during the close of
the public comment process, that the published proposal should go
forward unchanged.
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Introducing proportionality as a limit on the scope of
discovery has provoked a great deal of comment and testimony.
Support has been offered by many of the bar groups that work to
find common ground among those who typically represent plaintiffs
and those who typically represent defendants. But there has been
strong opposition as well.

Opposition to proportionality is focused in part on the
vagueness of the concept itself. The strategy of giving content to
the scope of discovery as limited to what is proportional by moving
up the factors listed as limits in present Rule 26(b)(2)(C)(iii) is
opposed by arguing that the factors are themselves vague, and
subject to misapplication. Vagueness will 1itself encourage
resistance to discovery — the worst images are those of parties who
steadfastly refuse to respond to any discovery requests by
insisting they are not proportional to the needs of the case. This
vision couples with fear that promoting these factors from a court-
managed limit on discovery to restrictions on the scope of
discovery will inflict new burdens of justification on requesting
parties. The anticipated outcome is much more motion practice,
leading to unwarranted restrictions on discovery of information
controlled by one party and necessary to proving another party’s
case.

Looking to "the amount in controversy,"™ and putting it first
in the list of considerations, has generated more anxiety than any
of the other factors. Those who represent plaintiffs with small
dollar claims — and especially those who represent individual
employees with discrimination or Fair Labor Standards Act claims —
fear that the result will be very tight limits on discovery even
though the employer controls access to all of the necessary
information. They fear courts will be sympathetic to the argument
that an employer should not have to incur $50,000 of discovery
costs designed to prove a claim that at most will recover $20,000.
This fear i1s underlined by pointing to an element of unfairness: if
the very same discrimination is practiced against a highly paid
employee whose claim may be worth millions, discovery will be
vastly expanded. And they fear that the next factor, 'the
importance of the issues at stake in the action,”™ will not offset
these tendencies, never mind that this factor was included at the
creation of what now is Rule 26(b)(2)(C)(iii) to recognize that
among other examples, cases involving employment practices "'may
have importance far beyond the monetary amount involved.”™ At the
other end of the line on this factor, some defendants have
expressed concerns that litigation involving controversies reaching
hundreds of millions or billions of dollars will lead to unlimited
discovery.

The factor that considers the importance of the discovery in
resolving the issues also comes under attack on the ground that
there is no way to know whether the discovery will prove important
until the discovery has been had. The court will have no foundation
for making even an educated guess, particularly when disputes arise
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before much significant discovery has been accomplished.

The fears about shifting the burden of justification to the
requesting party are frequently expressed by looking to a "burden
of proof" on proportionality. The theory is that at present, Rule
26(b)(2)(C)(iii) is a limit that is to be invoked by the court on
its own, or by a motion resisting discovery. The requesting party
is not obllged to consider the limits in formulating the requests,
so long as they are relevant to the parties” claims or defenses. IT
a motion is made, the moving party must show the need to limit
discovery under the listed factors. But if these factors define the
scope of discovery, the party requesting discovery will have the
burden of showing that they justify discovery.

Discussion expressed skepticism about the arguments going to
the burden of justification. The founding assumption is wrong. Rule
26(g) already Imposes on the requesting party the responsibility to
ensure that the vrequest 1is not unreasonably burdensome or
expensive, as measured by factors much the same as those in Rule
26(b)(2)(C)(111). A requesting party is not free to ignore these
limits until the court or another party invokes them. When the
question is raised, the court will look for information from the
parties best able to provide it. The requesting party should be
able to articulate a theory that makes the information relevant.
The responding party should be able to show the extent of the costs
required to respond. Often this showing will be informed by showing
what sources of information may available, of what kind and in what
forms, to search for responses. It is not a question of "burden of
proof” iIn present practice, and it will not become so under the
proposed amendment. The Committee Note can be revised to make this
clear, although in any event it should be clear from the ordinary
ways In which discovery issues are presented and resolved.

Concerns addressed to the specific factors may be offset by
the considerations that shaped the proposed change. Proportionality
was strongly favored by the participants at The Duke Conference as
well as at the Dallas miniconference, but this was partly offset by
the vagueness of "proportional to the needs of the case" standing
alone. The i1dea of incorporating the factors from 26(b)(2)(C)(|||)
in the scope of discovery, so as to give content to
proportionality, was suggested as the answer. The factors are
familiar and well understood when someone thinks to invoke them. A
party who requests, objects, or responds is already required to
consider them; Rule 26(g) directs that. The hosts of comments
addressed to the factors may indirectly support the perception that
too often they may go missing In action.

Many of the concerns aimed at the factors, moreover, can be
addressed by recounting the history, which begins with locating
them — albeit as a limit — in Rule 26(b)(1). The concerns expressed
now were noted and met in the 1983 Committee Note. The present
Committee Note can be expanded to renew the guidance that has been
provided by earlier Committees.
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The specific concern that "“the amount In controversy' may take
on undue weight is often expressed by noting that this factor has
been placed first to accomplish a smooth graft of the factors into
the scope of discovery. Primacy in location may seem to imply
primacy in importance. That concern can be addressed by reversing
the order of the first two factors, to become 'considering the
importance of the issues at stake in the action, the amount in
controversy, * * *_." The change will be drafted for further
consideration.

Concerns about the amount in controversy and the importance
of the issues at stake are commonly brought together by invoking
categories of litigation that frequently pit a plaintiff who has
little discoverable information against a defendant who controls
access to most or all of the information required to establish a
claim. This concern 1is readily addressed through the Tfactors
incorporated in the proposal. The asymmetric availability of
information makes discovery important in resolving the issues. It
also can be urged that the factor describing the resources of the
parties addresses not only financial resources but also information
resources. The Committee Note can say that.

Rather than rely on the present factors and the Committee
Note, it is possible to add a new factor to the rule text. Drawing
from the present Utah rule, the factor might be "the parties’
[relative] access to relevant information.”™ This factor would be
intended to underscore  the importance, and consequent
proportionality, of allowing discovery of information that can be
obtained only from an opposing party, or that can be obtained from
an opposing party more readily than from other potential sources.
Looking to "relative' access might be challenged on the theory that
it suggests that a burden of inquiry might be placed on a party who
does not have the information but who can iInvestigate at lower
cost. "Relative,” on the other hand, may emphasize the problems
that arise when information truly is controlled by one party.
Employee plaintiffs, for example, commonly find that rules of
professional responsibility are interpreted to bar any
communication with other employees except through depositions. The
employer, on the other hand, can talk with them freely.

Adding a new factor to the list that has been in the rules
since 1983, a factor that was not in the published proposal, met
resistance on the ground that it iIs better to stick with the
familiar language that has been in the rules for thirty years. One
important aspect of the proposal has been that it seeks to draw on
a well-known body of experience. Adding something new, and
therefore not entirely predictable, may seem to undercut a core
strength of the published proposal. The view was expressed that the
present factors should be supplemented only if there is a real
need, and there is no need here because asymmetry iIn access to
information can should be accommodated in administering the current
proportionality factors. The question remains open for further
discussion. But it was agreed that iIf this factor is added, it
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should be third in the list: importance of the stakes, amount iIn
controversy, access to relevant information.

Another possibility also was suggested. Proportionality could
be separated from the scope of discovery, narrowing the proposal to
a relocation of the present limit. The revised Rule 26(b)(1) would
begin:

Parties may obtain discovery regarding any nonprivileged
matter that is relevant to any party’s claim or defense.
The court must ensure that discovery is proportional to
the needs of the case, considering * * *.

This approach would accept the objections that proportionality
should not define the scope of discovery. But it would bring the
calculus of present Rule 26(b)(2)(C)(ii1) to a more prominent place
in Rule 26(b)(1), substituting for the codicil at the end of
present (b)(1) stating the redundant proposition that "[a]ll
discovery is subject to the [limitations imposed by Rule

26(b)(2)(©)-"

Discussion began with the observation that the factors now iIn
Rule 26(b)(2)(C)(i1i1) began as, and until the present proposal have
remained, a limit on discovery. They have not defined the scope of
discovery, even though essentially the same factors are
incorporated in the Rule 26(g) directions to a party requesting
discovery. Continuing to define the factors as limits would provide
a clear response to those who fear that transposing them into the
scope of discovery will change the allocation of burdens between
the requesting party and the resisting party. On the other hand,
increased prominence also may be resisted by judges who will see
this as imposing a new obligation on them rather than a shared
obligation of the parties and the court. And it may be wondered how
judges are to discharge this responsibility, either under the
present rule or under the present rule as relocated to (b)(1).
Motions to compel or for protection are obvious means, but those
are the parties’ responsibility. Discussions in Rule 16 conferences
are another obvious means, but there is little sense that courts
are now acting on their own, without motion, to discharge the duty
imposed by the present rule. Perhaps the answer is that the cases
where proportionality most needs enforcement are those that are not
actively managed by the court.

The next observation was a question. What is the purpose of
the proposal? Is it only to further educate bench and bar in the
values expressed in Rule 26(b)(2)(C)(iii), hoping that the new
location will give greater effect to propositions now buried in the
next paragraph after (b)(1), and lost 1in the long-distant
subdivision (g)? Or is it to bolster actual implementation? Some
comments have addressed Rule 26(g) by suggesting that it allows a
request to be made with a very general appraisal of cost, burden,
and prospective benefit, while amending the scope of discovery will
impose a greater duty of restraint. These comments often suggest
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that 1s a bad thing. But it may be necessary if the proposal is to
have any effect. The many voices that speak of the need for some
more effective means of harnessing discovery by a working
proportionality principle deserve continuing and careful attention.
Placing proportionality in the scope of discovery underlines the
importance of the concept and discourages parties and courts from
expanding the scope of discovery beyond what is proportional.

The question whether to restore proportionality to the role of
a limit that falls to the court’s responsibility was left for
further deliberation.

One final item was noted in the Rule 26(b)(1) discussion.
Several comments have urged that the scope of discovery should be
further limited, reaching only information that is both relevant to
the claims and defenses and also "material.”™ This suggestion was
rejected as vague, generally not useful, and fraught with
possibilities that would unduly limit discovery.

INITIAL TIME LIMITS

Proposals to amend the time limits in Rule 4 and Rule 16 are
designed to get cases moving faster. "Time is money."

The Rule 4 proposal would shorten the time for service from
120 days to 60 days. It has been resisted on several grounds. Some
aim directly at the time needed to serve multiple defendants or
evasive defendants. Some lament the time needed to accomplish
service on foreign defendants. Some note that service by a marshal
in in forma pauperis proceedings often takes a long time because of
competing demands on the Marshals Service. A more general objection
is that reducing the time will make it more difficult to seek a
waiver of service. Little time would be left to effect service
after the plaintiff concludes that the request to waive will not be
accepted.

The effects on waiver of service could be significantly
ameliorated by setting the time at 90 days or, perhaps, by revising
the waiver process. The other problems might be addressed by
keeping the limit at 60 days but using the Committee Note to offer
examples of situations that routinely justify extensions. So today,
foreign service frequently needs more time than even 120 days and
extensions are routinely granted.

Concerns about the effects on waiver of service led to a
tentative conclusion that the Rule 4 time to serve should be moved
up to 90 days.

The reduced time for issuing a scheduling order, to 90 days
after any defendant has been served or 60 days after any defendant
has appeared, has been resisted by the Department of Justice. The
Department has resisted this limit from the outset. The proposal
was modified in light of the Department’s concerns, Tirst by
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abandoning initial drafts that set the times at 60 days and 45
days, and second by adding — for the first time — authority for the
court to set a later time on finding good cause for delay. Still,
the Department 1i1nvokes what may be <called a ‘'cascading
bureaucracies™ concern. This concern reflects the policies that
give the Department a longer time to answer in Rule 12. It i1s not
only that the Department itself is a large organization, faced with
a need to allocate dispersed resources to provide the best
representation in any particular action. It is also that the
Department’s clients are often other government agencies, and
perhaps plural government agencies. Once the Department has
identified suitable lawyers for the action, the lawyers must
identify the proper persons within the client agencies to bring
into the process, and those persons often will have to consult
widely within the agency. The earlier the scheduling conference,
the dimmer the prospects that the government can be represented by
a lawyer who 1is sufficiently familiar with the litigation to
support an efficient and effective conference. The present 120 days
are well spent in helping counsel to become prepared, to know the
case, and to know the likely workings of ESI discovery. The short-
term gain from an earlier conference is likely to be lost to the
costs of a less-well-prepared conference.

The tentative view seemed to be to adhere to the published
proposal. The need for more time can be accommodated through the
provision for a good-cause extension.

WITHHOLDING REQUESTED DOCUMENTS

One of the comments on proposed Rule 34(b)(2)(C) was that
"withheld™ is not a well-chosen word to describe a party’s
obligation to identify the documents that will not be provided in
response to a request to produce. "Withhold,” on this view,
describes something you have identified and decided not to produce.
But it does not describe something you have not found, commonly
because you have not searched for it.

Discussion suggested that "withhold”™ works. The obligation is
to state whether 'any responsive materials are being withheld on
the basis of that objection.”™ The key is the objection. Proposed
Rule 34(b)(2)(B) requires that an objection be made "with
specificity.” A party who believes that a request is too broad
should object by stating the reasons why it is too broad. The
proposed Committee Note draws the connection explicitly: ™"An
objection that states the limits that have controlled the search *
* * qualifies as a statement that the materials have been
‘withheld.”" The Committee Note will be considered further, but the
idea is there.

RULE 26(C): ALLOCATION OF EXPENSES

Some of the comments have suggested that the proposal to add
an explicit reference to protective orders that allocate the
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expenses of discovery establishes a step down the path to
"requester pays"™ practice. It may be desirable to add to the
Committee Note a statement that there should be no change iIn the
general presumption that the party who has discoverable information
bears the cost of finding and producing it. The Note could go
further, to suggest that an allocation of expenses may be one
response to a proportionality objection: proportionality can be
achieved if the requesting party agrees to pay part or all of the
costs. There is an analogy to the provisions of Rule 26(b)(2)(B) on
discovery of ESI that is not reasonably accessible because of undue
burden or cost. But it may be better for forgo that excursion.

RULE 1

Many comments endorse the value of the proposal that directs
the parties to employ the rules to achieve the just, speedy, and
inexpensive determination of every action and proceeding. The need
for cooperation is not explicitly stated in the rule text, and some
comments urge that it should be included. Other comments, however,
express doubts even about the proposal as published. One doubt
arises from the overlap with the obligations imposed by rules of
professional responsibility. Another doubt arises from fear that
Rule 1 would become a source of satellite litigation, akin to the
experience with Rule 11 between 1983 and 1993.

Brief discussion reflected apparent satisfaction with the Rule
1 proposal as published.

NOTES, MARCH 3, 2014, DUKE CONFERENCE SUBCOMMITTEE

The Duke Conference Subcommittee met by conference call on
March 3, 2014. Participants included Subcommittee members Judge
John G. Koeltl (chair), Judge Paul W. Grimm, Peter D. Keisler, and
Judge Gene E.K. Pratter. Judge David G. Campbell, Advisory
Committee Chair also participated. Judge Jeremy Fogel represented
the Federal Judicial Center. Professors Edward H. Cooper and
Richard L. Marcus were present as Reporters. Ted Hirt, Department
of Justice, also participated. Andrea L. Kuperman and Julie Wilson
represented the Rules Committee Support Office.

Numerical Limits

Judge Koeltl opened the meeting by noting that at the February
7 meeting the Subcommittee tentatively decided, subject to
reviewing further comments, to withdraw the published proposals
that would reduce the presumptive number of depositions from 10 to
5 per "'side,” reduce the presumptive number of interrogatories from
25 to 15, and create a first-time-ever presumptive number of 25
requests to admit (not counting requests to admit the genuineness
of documents). Should that tentative decision be made firm?

Initial discussion was direct: later comments confirm the
weight of the testimony at the three hearings and the earlier
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comments. The question is how to explain the decision. Many
comments suggested a basic point: the present limits work; there is
no basis 1In experience to believe they encourage excessive
discovery. As to Rule 36, further, there iIs no experience to
suggest that the absence of a numerical limit has led to frequent
imposition of excessive requests, and for that matter Rule 36 is a
hybrid of discovery with case management by the parties. Rule 33
and Rule 36 written discovery, moreover, has been championed by
many comments as efficient and low-cost means of shaping a case and
making more efficient the use of depositions and document requests.

A related observation was that the Committee hoped the primary
virtue of reduced numbers would be to encourage early discussion
among the parties and, when needed, with the court. That will
encourage effective case management. Other proposals iIn the
package, however, will encourage effective case management. At
least for now, it may not be necessary to seek further support in
reduced numerical limits. This view was supported by another judge,
who added that reducing the numerical limits may create new
problems. Some judges, for example, may fail to understand the
great flexibility that is intended by presumptive numerical limits
— if the rule sets a limit at 5 depositions, for example, these
judges may infer a judgment by the rulemakers that 5 is the
appropriate ceiling for all but truly extraordinary cases.

Discussion turned to the related proposal that would reduce
the presumptive duration of an oral deposition from one day of 7
hours to one day of 6 hours. This proposal has not met with great
favor from the organized bar — such support as there Is seems more
grudging approval than true support. And other comments are
strongly opposed. The Subcommittee tentatively decided to carry
forward with this proposal at the February meeting, but the
decision to withdraw the other presumptive limits means that this
one remaining proposal will not do much to reduce delay and cost.
The primary value that remains iIs to make the process more humane
for the witness.

Concern for the witness was reiterated. "A six-hour trial day
is exhausting." Is there enough to be gained by the seventh hour to
justify this imposition on the witness?

The argument for retaining the 7-hour limit was that setting
a 6-hour limit will increase the amount of jockeying among lawyers
and, at times, an obstructive witness. The Subcommittee Initially
intended to propose a 4-hour limit, drawing on successful
experience in some states, but reluctantly went to 6 hours iIn the
face of substantial opposition. Many of the comments argue that
even 6 hours is not enough to accommodate cases with many parties,
examinations that draw extensively from documents that the witness
must review, complex facts, speaking objections, and efforts to
"run the clock."

Agreement was expressed for the view that a 6-hour limit is
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more humane, but that this is offset by increasing the opportunity
for gamesmanship. This is a subjective judgment. The difference
between 6 and 7 hours is only marginal. The strong opposition in
much of the testimony and comments *can tip the scales.”

A similar view was that it is "hard to be excited" about the
difference between 6 and 7 hours. This iIs a question that can be
addressed iIn the case-management process. Lawyers often say that
they do not use the full 7 hours; indeed comments on the number of
depositions frequently suggest that in some kinds of cases a party
may take half a dozen one-hour depositions in the same day.

The discussion concluded with the observation that not much
will be gained by clinging to this last vestige of the proposals to
reduce the presumptive limits on discovery. The remainder of the
package addresses discovery and case management in ways that can
make up for the failure to reduce the limits. And It is important
to pay attention and to learn from public comments.

The Subcommittee decided to recommend withdrawal of the
proposal to reduce the presumptive length of oral depositions.

Proportionality

Public comments and testimony have reflected many concerns
about the proposal to amend Rule 26(b)(1) to state that the scope
of discovery is limited to what is proportional to the needs of the
case, and to move the factors that measure proportionality from
present Rule 26(b)(2)(C)(1i1) into Rule 26(b)(1). But the need to
encourage proportionality was a major theme at the Duke Conference.
Proportionality has not been opposed by the comments from the
organized bar, nor by the Department of Justice or the EEOC. The
Subcommittee began with proportionality. An unadorned reliance on
proportionality, however, elicited concerns at the miniconferences
that the concept is abstract and should be supported by more
specific guidance. At the same time, it was said that the factors
in Rule 26(b)(2)(C)(1i1) are familiar and reliable when court and
parties pause to consider them.

One suggestion has been that "proportional to the needs of the
case" should be changed to "‘consistent with the needs of the case.™
The Tfirst reaction was that 11t 1is harder to think about
"consistency.”™ This view was seconded by observing that
"“consistent’ does not carry the same cost-benefit connotation.™ If
it is challenging to define proportionality, consistency would
introduce its own new set of questions. Further agreement was
expressed, adding that proportionality carries a quantitative sense
that cannot be found in "consistent with.” It was agreed to stick
with proportionality.

Another suggestion has been that proportionality should be

separated from the scope of discovery, expressing It instead as a
limit. Rule 26(b)(1) would define the scope of discovery as what
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"is relevant to any party’s claim or defense. The court must ensure
that discovery 1i1s proportional to the needs of the case,
considering * * *_." This approach might alleviate the concern
expressed by many comments that the published proposal will Impose
on a party who vrequests discovery a new burden to prove
proportionality.

The first reaction was that requiring the court to ensure
proportionality will generate a standard of appellate review that
diminishes the extent of district-judge discretion. To be sure,
Rule 26(b)(2)(C) now says that "on motion or on its own, the court
must limit the frequency or extent of discovery * * *' to satisfy
the proportionality factors in (C)(iii). But tying this directly
into (b)(1) could make a difference. This concern might be reduced
by adding a direct reference to discretion: '"the court must
exercise its discretion to ensure * * *_" But some judges still
will worry about the force of the rule command. And shifting to
discretion will dilute the value of the proposal as published.

A further observation was that directing the court to ensure
proportionality implies a proactive monitoring function that often
will not happen. Discovery requests are not filed; courts have few
opportunities to monitor discovery absent motions or frequent Rule
16 conferences.

Later discussion reinforced these observations. Directing the
court to ensure proportionality "leaves out the obligations of the
parties under Rule 26(g), and the expectation that the parties will
work @t out in most cases,” beginning with the Rule 26(F)
conference. If we make it a burden on the court, not the
responsibility of the parties, the rule will reduce understandings
of how the parties should behave and what they should talk about.
It should remain with the parties to confer and agree on
proportional discovery, and with the court to enquire when they
disagree or, at times, when the parties seem to be letting the case
run out of control.

It also was suggested that the greatly expanded draft
Committee Note provides sufficient reassurance that the proposed
rule text will not impose a new burden of justification on the
party who requests discovery.

The comment of the Philadelphia Bar Association was noted
separately, with a question about the meaning of their concern that
proportionality would cut off a great deal of legitimate discovery
that i1s allowed now. One participant suggested that the puzzling
aspects of this part of a generally helpful comment result from an
attempt to resolve competing views by piling up elements of each
into a confusing pattern. The fear seems to be that somehow
plaintiffs who do not plead their claims with sufficient care will
be denied discovery that would lead to critical information, the
proverbial "smoking gun.' And there also may be some fears on the
"burden™ question.
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The Subcommittee was reminded that the FJC study shows that
most lawyers think that discovery generally is proportional. The
proposal to amend Rule 26(b)(1) "will not affect most cases."” But
it will force discussions among the parties and with the court in
complex cases. That 1is the 1iIntent, and much good can be
accomplished without significant harm.

The concern about changing the burden of justification was
addressed again, this time with a reminder that Rule 26(g) now
requires all parties to consider proportionality 1in making
discovery requests, objections, and responses. The proposal does
not Impose any added step, any new obligation, on the requesting
party. We should make it clear that this is not a burden issue, but
an ultimate baseline limit on discovery, as it has been for 30
years.

This view was further supported. The proposal probably does
not affect most cases if the parties act appropriately under Rule
26(g) and behave cooperatively. The New York City Bar Association
suggests the Committee Note should say that. The revised draft
Committee Note says this clearly.

Further support for the rule text as published began: "1 don’t
think judges will do something screwy on burden. They will not
shift a “burden” to the requesting party.'” The revised Committee
Note makes this clear. Changing the rule text, moreover, could have
a "ripple effect” on other things.

A separate concern was noted. Many comments suggest that
adding proportionality to the scope of discovery will lead to
reflexive objections — the first response will be an automatic
protest that every request 1is not proportional, forcing the
requesting party to justify the request. Is this potential problem
a reason to separate proportionality from the scope of discovery?
These protests will surely be repeated as the proposal moves
forward toward adoption by the Supreme Court and approval by
Congress.

It was agreed that the goal should be to propose the best rule
that i1s likely to be supported at later stages in the Enabling Act
process. But often that means recommendation of the best rule that
can be devised to accomplish the intended purposes. The arguments
about new burdens are not realistic. A party who protests that a
request is too burdensome to be proportional will have to explain
what the burden is and why it is not proportional. And the proposal
has found much support in the organized groups that bring together
and harmonize the views of lawyers with opposing experiences and
interests.

Further support was expressed for the proposal as published.
It is the most elegant and reasonable way of reinforcing principles
that have been in the rules for the last thirty years. Changes in
rule text to meet the arguments about changing burdens could easily
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fail to persuade the doubters, iIn part because the opposition
centers on the concept of proportionality itself. Adopting the
"court must ensure”™ formulation might even stir greater anxieties
because it may imply a change of principle that the published
proposal does not attempt.

It also was suggested that separating proportionality from the
scope of discovery might be seen as a step back from the present
rules. Rule 26(b)(1) now says expressly that "[a]ll discovery is
subject to the limitations imposed by Rule 26(b)(2)(C)." Rule 26(Qg)
reinforces this proposition. Moving the factors In (b)(2)(C) (i)
up to (b)(1) may make them more prominent and foster better
observation by parties and courts, but it is hard to know whether
that would be offset by characterizing these factors as a limit
imposed by the court, not as part of the scope of discovery.

Further support for adopting proportionality in some form was
expressed by urging that anything that will encourage more active
case management is a good thing.

The discussion concluded with the observation that the
Subcommittee recommendation will be considered by the Advisory
Committee. An Advisory Committee recommendation will be reviewed by
the Standing Committee. The Subcommittee can recommend adoption of
the proposal as published, if that is its judgment, recognizing
that the issues will be fully explored.

Revisions in the published rule text for Rule 26(b)(1) were
discussed next. The comments reflect widespread concern that
listing "the amount in controversy” as the Tfirst factor in
considering proportionality will obscure the need to reflect on the
need to allow effective discovery iIn many cases that involve
comparatively low dollar stakes but matters of high private and
public importance. Although the next factor looks to the importance
of the issues at stake In the action, this secondary position 1is
not sufficient. The Subcommittee agreed that this concern can be
addressed in part by inverting the order of these factors, listing
first the importance of the iIssues at stake. The draft Committee
Note has been expanded to emphasize that the i1mportance of
interests that cannot be compensated in money has been a central
part of the calculus from the beginning in 1983.

Another revision in the rule text was suggested. Many of the
comments focus on the asymmetric distribution of discoverable
information in several categories of actions. The fact that one
party has little discoverable information, while the other party
controls a great deal of discoverable information, means that the
party with the information is properly subjected to greater burdens
in responding to discovery. This concern can be reflected by adding
a factor drawn from the Utah rule: '“the parties” relative access to
relevant information.™

This factor iIs subject to two reservations. One is that it
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addresses considerations that should be reflected 1iIn proper
administration of the factors already described 1in Rule
26(b) (2)(C)(1i11) and transported to Rule 26(b)(1). A second is that
adding a new factor may seem to undermine the position that little
risk 1s run in simply moving the same factors from a somewhat
obscure position in Rule 26(b)(2) to a more prominent position iIn
Rule 26(b)(1).

These reservations were met. IT relative access to information
is implicit in the present factors, what harm is there in making it
explicit and reducing the opportunities for ill-founded
contentiousness? How can the court and parties avoid asking who has
the information? This factor directly addresses asymmetry; if it is
a placebo, it is a good one. And it provides a direct response to
those who fear that arguments about proportionality will take on a
disproportionate role as the parties discuss discovery. It gives
the requesting party something to push back with, and will
facilitate effective engagement of the parties. The rule will be
better balanced.

The Subcommittee agreed to recommend adding as a factor ""the
parties’ relative access to relevant information.” The Committee
Note can be expanded to say more about asymmetric information.

Rule 26 (c): Cost Allocation

The proposals would amend Rule 26(c) by adding an express
reference to ""the allocation of expenses'™ as one term available in
an order designed to protect against undue burden or expense 1iIn
discovery. Courts already recognize authority to order an
allocation of expenses. The express provision iIn rule text may
encourage more frequent consideration of this middle way between an
outright refusal to allow burdensome discovery and imposing all the
costs on the responding party.

One concern expressed in the comments is that this revision
will encourage more cost-shifting orders than should be. The
Subcommittee agreed that the Committee Note should be expanded to
state that recognizing the authority does not imply that cost-
shifting should become a common practice. Courts and parties should
assume that the responding party ordinarily bears the costs of
responding.

Several of the comments have urged that the Committee Note
should say that this proposal does not derogate from "the American
Rule™ that a losing party is not responsible for attorney fees
incurred by the victor.

Doubts were expressed about addressing ""the American Rule™ iIn
the Committee Note. This rule reflects a basic concern about access
to courts and to judgment on the merits. Parties should be able to
bring and defend against claims without fear of liability for an
adversary’s expenses and attorney fees. Those concerns do not bear
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directly on a determination whether a responding party should have
to bear the costs of responding to discovery requests that at best
come close to the margins of relevance and proportionality. In
many cases the largest — or most readily quantifiable — costs will
be attorney fees, perhaps coupled with expenses for providers who
assist in retrieving electronically stored information.

Further discussion concluded that the questions raised by the
role of ""the American Rule™ are complex. An attempt to address them
in the Committee Note could easily go astray. It is better to
remain silent.

Rule 16: Time For Scheduling Conference

The Department of Justice has continually expressed concerns
that i1t has unique needs for time to prepare for the Tfirst
scheduling conference. These concerns were reflected by revising
the Subcommittee’s initial proposals, leading to publication of a
proposal that embodied only half the original reductions. They also
were reflected in the addition of a new provision allowing the
court to delay the conference for good cause. The Department
continues to express its concerns. The Subcommittee concluded that
at least at this stage, the language added to the Committee Note
encouraging courts to recognize the needs of large organizations
suffices to address these concerns. The Department’s concerns can
be evaluated further by the Advisory Committee.

Rule 4(m): Time to Serve

The published proposal sought to accelerate case disposition
by reducing the time to serve the summons and complaint set in Rule
4(m) from 120 days to 60 days. Many comments described situations
in which 60 days are not enough, and expressed concern that a 60-
day period would interfere with requests to waive service because
so little time would be left to make service after i1t has become
clear that the defendant will not walve service.

The Subcommittee confirmed its tentative decision in February
to extend the for service time to 90 days.

The Subcommittee also approved addition of a brief statement
in the Committee Note recognizing that shortening the time to serve
under Rule 4(m) will shorten the time allowed by Rule 15(c)(1)(C)
for notice of an action to support relation back of an amendment
adding or changing a party against whom a claim is made.

Finally, it was noted that many of the comments complained
that even 120 days are not enough to effect service in a foreign
country. These comments point to an ambiguity in present Rule 4(m).
It says that ‘“subdivision (mn) does not apply to service In a
foreign country under Rule 4(F) or 4()(1).-" The problem is that
service on a corporation "at a place not within any judicial
district of the United States™ i1s not directly governed by Rule
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4(f). Instead, Rule 4(h)(2) directs service ™in any manner
prescribed by Rule 4(f) for serving an individual, except personal
delivery under (F)(2)(C)(i1)." That might be read to mean that
service is "under Rule 4(f),” but it also can be read to mean that
service 1s not under Rule 4(f), only In a manner prescribed by Rule
4(f) — and not quite all of Rule 4(f) at that. There is no apparent
reason to impose the 120-day, or 90-day, limit on service under
Rule 4(h)(2). It is tempting to recommend adoption, without
publication, of an amendment that adds Rule 4(h)(2) to the list:
"subdivision (m) does no apply to service iIn a foreign country
under Rule 4(f), 4(h)(2), or 4(jJ)(1) * * *_." But this does not seem
the kind of technical amendment that should be adopted without
opportunity for illumination by public comment.

The discussion concluded by suggesting a recommendation to

publish for comment an amendment of Rule 4(m) that would except
service under Rule 4(h)(2).
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SUMMARY OF TESTIMONY & COMMENTS, AUGUST 2013 PUBLICATION

Four sets of summaries capture the core of the public
testimony and written comments on the package of proposals
published for comment In August, 2013. One set iIs devoted
exclusively to Rule 37(e). Three sets cover the remaining
proposals. All of the testimony at the three hearings and the
post-publication comments through number 486 are summarized in
some detail. New thoughts provided In comments submitted after
number 486 are included in this set. A separate summary, much
more compact, describes the pre-publication comments. And a final
summary catches up the post-publication comments that cover
ground already thoroughly explored iIn earlier comments. Comments
between number 487 and 600 that are not covered in the more
extensive set are counted as If votes on the points they address.
Comments after number 600 that add nothing new to the discussion
are not listed separately.

It should be emphasized that the decision to forgo summaries
of many of the higher-numbered comments does not reflect on the
qualities of those comments. Many thoughtful, sophisticated,
elegantly nuanced observations are made in them. But a summary of
a thousand pages would not serve the purpose of providing a
reminder of the points that must be considered in reviewing the
published proposals. The summaries are designed to capture all
elements of the comments, including those that support the
proposals, those that oppose them, and those that seek to iImprove
them. Constant repetition of the same points could get in the way
of refreshing memories of all the testimony heard and all the
comments read.

In both the early and mid-term comments some themes recur
frequently. It remains to be seen what truly new observations
will appear in the comments beyond number 804. A few hundred of
those comments have been reviewed; only a few of them bear
separate notes. Skimming through these summaries may be a useful
refresher, but they do not serve as a comprehensive anticipation
of what may come to be revealed In higher-numbered comments.
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GENERAL COMMENTS

[This category was added late in the venture to reflect some very
brief comments.]

415, Bill Luckett: Favors all the proposals, apart from some
suggestions to modify proposed Rule 37(e).

418, Harlan 1. Prater, 1V: Generally supports all the proposals,
with specific support of Rule 26(b)(1) and some suggestions to
change Rule 37(e).

422, Thomas Schwab: ™1 strongly support the proposed changes."

425, David Hudgins: Supports the proposed amendments '"as a means
to help control runaway costs of litigation which increasing[ly]
threaten our justice system and the Constitutional right to trial
by jury in civil cases.”

427, John F. Schultz for Hewlett-Packard Co.: Supports the
proposals generally, recommending a few changes, and "also
supports the active and early judicial involvement contemplated *
* K e

443, Grant Rahmeyer: The proposed rules "are completely one-
sided, as iIn, they only favor major corporations.’™ "The real
purpose is to try and prevent cases from going before a jury.™

444, James Cocke: Offers strong support for many of the proposed
changes — as a medium sized company, a true attempt to comply
with all discovery demands would shut down our operation.

729, Stephen B. Burbank: (1) "[T]he comments and testimony
already submitted suggest that some interested observers regard
repetition as an important means of influencing the rulemaking
process."™ But if "the Enabling Act process is to be
ddistinguishable from the legislative process, it must be in
substantial part because reason and reliable data are more
important than interest group talking points, self-serving
assertions or cosmic anecdotes, however often or vigorously
espoused.”™ (2) "[I]f these proopsals become effective, rulemaking
would be destined for controversies, professional and political,
akin to thsoe which led to the 1988 amendments to the Enabling
Act and attended the 1993 amendments — controversies that this
Committee’s predecessors worked hard to put behind them.™ Indeed,
"forcing these changes through to effectiveness™ would seriously
undermine the iIntegrity of the Enabling Act process. "That would
be unfortunate.™

735, Nicholas Wooten: "I am also dismayed that every “tort-
reform” group in the country has a link to the comment page here
and 1s running an organized campaign to their members asking them
to comment in support of these unnecessary amendments."
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784, Michael Millen: "[QJuestions such as proportionality call
into question a very difficult political balance (e.g., economig
realities of the defense versus the trial preparation realities
of the plaintiffs) which 1 believe is best made by the people’s
representatives rather than a technical committee.” The Committee
should report that some of the proposals "are so politically
charged that Congress should make the first move."

January Hearing, Jon L. Kyl: p. 45 It is important to move this
rulemaking process to a conclusion. "[F]rustrated parties and
interests * * * have other options, such as * * * congressional
action * * *_"

February Hearing, John W. Griffin: p 57 As a member of defense
groups, | have been implored to get my testimony in. As a member
of plaintiff groups, | have been told 1 need to make my views
known. "[T]his is not an election for people to get their votes
in. This iIs serious business.™
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RULE 1

267, Lawyers for Civil Justice, by Alex Dahl: "While we believe
cooperation is a valid aspirational goal, we do not believe the
rules should be used as a tool to enforce it."” Creating rule text
will seem to create "a duty, the breach of which could lead to
sanctions and more.”™ The result will be the same as the
experience under the prior version of Rule 11. In any event, the
Committee Note should be revised to delete any reference to
cooperation. The Committee decided not to add a duty to cooperate
to rule text. The same considerations apply to the Note, which
could be read to enshrine a duty to cooperate into the rule
itself. The Sedona Conference sources on cooperation show how
vague the concept is. Is a lawyer obliged to cooperate by
disclosing information helpful to the adversary and damaging to
the lawyer’s client? Even despite the duties of loyalty and
diligence? "Cooperation™ has no settled meaning or usage: it is
not fit for rules use.

298, Philip J. Favro: The first part is a copy of Favro & Pullan,
"New Utah Rule 26: A Blueprint for Proportionality.” Although
indirect, p. 942, n. 63, seems to support adding parties to Rule
1 by invoking the Committee Note to the 1993 amendment. The Note
recognizes ""the affirmative duty of the court to exercise the
authority conferred by these rules to ensure that civil
litigation is resolved not only fairly, but also without undue
cost or delay. As officers of the court, attorneys share this
responsibility with the judge to whom the case is assignhed.”

303, Gregory K. Arenson, Report of the New York State Bar
Association Commercial and Federal Litigation Section: "[I1]Ff Rule
1 is to be amended to encourage cooperation, it should be done
explicitly and not indirectly through”™ the Committee Note. The
1993 Committee Note states that attorneys share responsibility
with the judge. ITf greater cooperation is to be achieved, the
proposal does not go far enough. "To enshrine cooperation as a
touchstone of federal procedure, it needs to be made explicit in
Rule 1. If such were to occur, the litigation that would ensue
over compliance might very well be worth it.” As it stands, the
Section does not support the proposal.

311, James Coogan: (This is indirect, not a comment on Rule 1 as
such: "Consider that the rules often do not affect reasonable
litigants. The rules become an issue when parties to litigation
are not reasonable."

327, Malini Moorthy for Pfizer Inc.: "[S]upports the proposed
additional goals of increasing cooperation among lawyers * * *_*

331, Robert DiCello: "The proposals are not likely to encourage
collegiality among lawyers — something much desired and needed
today.” (From the context, this appears to be directed to the
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discovery proposals, not Rule 1.)

333, Racine Miller: Similar to 331 above.

335, Rebecca Heinegg: This comment seems at most an indirect
reflection on Rule 1: "[T]he proposals are not likely to
encourage collegiality among lawyers. 1If anything, they make it
more likely that there will be contentious motion practice over
the scope of discovery.™

337, Timothy A. Pratt, for Federation of Defense & Corporate
Counsel : Opposes the proposal. Cooperation is desirable, but the
change will encourage wasteful motion practice. Imposing duties
in addition to those exacted by the Rules of Professional Conduct
should be considered carefully, especially with respect to
"conflict with the notions of this country’s adversary system."

345, Kim Stone for Civil Justice Association of California:
applauds the goal to improve cooperation among lawyers.

346, Kenneth J. Withers, for The Sedona Conference Working Group
1 Steering Committee: Endorses the proposed rule text and the
Committee Note. These proposals are consistent with The Sedona
Conference Cooperation Proclamation. 494, Charles R. Ragan seems
to endorse the Sedona language: "“construed, complied with, and
administered.” But also illustrates an alternative within the
framework of the published language: "and employed by the court,
counsel, and the parties.”

355, Advisory Committee on Civil Litigation, E.D.N.Y., by Guy
Miller Struve: Endorses the proposal, "which is designed to
embody the principle that the parties should cooperate in
achieving the goals of" the Rules. This principle has been
established in E.D.N.Y. since 1982 first adopted it in standing
orders.

356, Richard McCormack: "Please add “parties” to Rule 1 * * *_"

359, Andrew B. Downs: Rule 1 should be repealed. The judges who
cite 1t do so "to justify some unfair personal modification to
the generally understood mores of practice in a particular
district,” to "run roughshod over all counsel.™

366, Paul D. Carrington: "[D]Jo we need to empower judges to make
a more generalized disapproval of the role of an advocate in
failing to maintain a cooperative spirit in the conduct of
adversary litigation”? Extending the power to punish parties and
counsel for excessive zeal is questionable.

November Hearing, Paul D. Carrington: p 60, 68 The Rule 1
proposal "kind of suggests that lawyers are supposed to be not
too vigorous on behalf of their clients if it would somehow be a
pain to the other side.”™ "1 would certainly not want to go very
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far down the road of burdening plaintiffs® lawyers with duties
that diminish their ability to bring their cases * * *_." The
plaintiff’s lawyer should not be made responsible for the
outcome. Rule 1 is a good rule. "[B]Jut trying to impose an
independent duty on the part of a lawyer representing the
plaintiffs to try to save costs and prevent this from being too
vigorous a dispute is | think subject to the same kind of
complaint’™ that was made to the original 1993 version of initial
disclosure, which required an attorney to identify witnesses and
documents harmful to the client.

378, Jeffrey S. Jacobson for Debevoise & Plimpton LLP: The firm
practice Is to use discovery cooperatively and collegially, not
as a club to inflict unnecessary costs. "We therefore applaud the
goals * * * to Inject a more cooperative spirit into the
discovery rules * * *_"

383, Alan B. Morrison: Without supporting or opposing, observes:
(1) The Note says the change is to foster cooperation — if so,
cooperation should be added to the rule text: 'the parties are
[expected] to cooperate to achieve * * *_" That would lead to
deleting "employed by the court and parties.” (2) Speedy and
inexpensive are achieved by reducing the prospect of a just
result. The tension should be reflected in rule text — 'to secure
by an appropriate balance the just,™ etc.

390, J. Mitchell Smith for International Assn. of Defense
Counsel : Approves without further comment.

399, Edward Miller: "Creating a duty to cooperate is a well-
intentioned i1dea that is sure to lead to unintended negative
consequences, iIncluding abusive motions * * *_ The meaning of
“cooperation’ i1s vague, and the tension between cooperation and a
lawyer’s duties to the client are (sic) already complicated.”

407, David J. Kessler: The language on cooperation should be
removed from the Committee Note. If anything is to be said about
cooperation, it should track The Case for Cooperation, The Sedona
Conference Journal, Vol. 10 Supp., 339. "We are starting to see
cooperation become a weapon and courts chastise parties for not
being cooperative even when they follow the rules and simply
decline to provide information to their opponents to which they
are not entitled.” Cooperation should not be available as a
"meta-threat” used by courts to coerce parties into providing
discovery not required by the rules. But if the Committee chooses
to say something about cooperation in the Note, it should be
this: "Cooperation means undertaking litigation and discovery in
compliance with these Rules and acting in good faith. Parties and
Counsel should refrain from abusing these rules. Parties are
encouraged to cooperate and reach agreements to resolve disputes
amicably during litigation, but cooperation does not require such
agreements and parties that comply with these Rules need not
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voluntarily cooperate if they believe in good faith that it is
not In their best iInterest.”

412, Mark S. Stewart for Ballard Spahr LLP: More than 120 United
States district courts have signed on to the Sedona Cooperation
Proclamation. The spirit of Rule 26(f) mandates cooperation iIn
discovery, and Rule 37(f) permits sanctions for failure to
participate in good faith in a Rule 26(f) conference. The
proposal to amend Rule 1 does not clearly define cooperation and
may provide a new basis for motion practice without altering the
parties’ obligations in any material way. The proposal should be
abandoned.

421, Louis A. Jacobs: "Amending Rule 1 to encourage parties to
play nice and responsibly is swell but in no way changes the
adversarial system. In my experience [representing employment
plaintiffs] defense counsel are honorable and represent their
clients zealously.”™ That means producing only the discovery that
a judge would require be produced.

427, John F. Schultz for Hewlett-Packard Co.: Opposes the Rule 1
proposal. An exhortation to cooperate is well-intentioned, but
it is likely to lead to abusive motion practice whereby parties
accuse each other of failing to cooperate.™

455, W. Michael Scott for CrownQuest Operating, LLC: Opposes.
"The possibility of motions * * * for the failure to cooperate
will only encourage wasteful motion practice.” The Rules of
Professional Responsibility should be supplemented only with
great care, especially to the extent that the proposal could be
considered at conflict with the notions of an adversary system.

459, Hon. Stuart F. Delery, for the U.S. Department of Justice:
Supports the Rule 1 initiative. The rule text should not
incorporate the principle of cooperation, which is better
incorporated in the Committee Note. [This may be ambiguous. The
Note cannot say anything unless the rule text is revised. The
proposed rule text does not refer to cooperation.]

462, George E. Schulman, Robert B. McNary for the Antitrust and
Unfair Business Practice Section of the Los Angeles Bar Assn.:"We
support efforts to encourage cooperation and civility.”

473, Paul C. Saunders and Rebecca Love Kourlis for ACTL Task
Force and I1AALS: pp. 11-12 offer examples of pilot projects and
district guidelines mandating cooperation. p. 15 applauds
proposed Rule 1, but suggests it should reach attorneys as well
as parties.

487, Peter J. Mancuso for Nassau County Bar Assn.: Supports.

489, Hon. Rebecca Love Kourlis for The Institute for the
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Advancement of the American Legal System: This comment summarizes
the discussion at a day-long conference of about 40 invited
lawyers and judges with long experience on "both sides of the
“v”’." The participants included a good number who have
participated actively in the federal rulemaking process,
including two former members of the Civil Rules Advisory
Committee (Judge Lee H. Rosenthal and Daniel Girard), and the
current chair of the Standing Committee (Judge Jeffrey Sutton).
The overall report is clear and concise summary of views
expressed by many others in the public comment process. Familiar
divisions of view are found here. But there also is a greater
level of consensus on some topics than may be found in the
overall comments.

For Rule 1, "there was a mixed response.”™ A slim majority
favored the proopsed language, hoping for a culture change; they
would add "attorneys™ to make it explicit that they are included.
Some of the opponents did not oppose the concept, but did not
want to tamper with the iconic language of Rule 1. Other
opponents stressed the importance of vigorous advocacy, suggested
there would be limited practical effect, and feared that the new
language could be used as a tactical weapon.

615, Sidney 1. Schenkier for Federal Magistrate Judges Assn. (The
same comments were reposted in a different format as 1196; the
duplication is not noted in later summaries.): Endorses the
proposal.

624, Joseph E. O’Neil: Able and experienced attorneys cooperate
now. Those who are not cannot be educated to change their views
or their behavior. The proposal will make no difference in
behavior, but it will invite motion practice. It should not be
adopted.

645, Allison 0. SKkinner: Offers several versions of a sentence to
be added to the Committee Note,. The sentence would point to the
advantages of using alternate dispute resolution techniques to
encourage cooperation in discovery, or to actually resolve
discovery disputes. Three articles are attached, one by Ms.
Skinner, another by Judge Waxse, and a third co-authored by Judge
Scheindlin. Together the articles run a bit more than 100 pages.

677, Noah G. Purcell for Washington State Attorney General’s
Office: ""[W]elcomes the changes to Rule 1."

995, William P. Fedullo for Philadelphia Bar Assn.: Endorses the
proposal as "mak[ing] explicit what is already implicit,” and an
attempt to refocus lawyers and courts on the foundational
principles of Rule 1.

November Hearing, Jack B. McCowan: p. 8: ™1 support the
committee’s goals of * * * attorney cooperation."
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February Hearing, Mark P. Chalos, for Tennessee Association for
Justice: p 104 1 hope [this] will be vigorously enforced by the
district courts and by the magistrate judges.”™ That will have a
positive impact In reducing the cost of litigation to all
parties.

February Hearing, Ariana Tadler: p 325 Supports, but suggests
that "“cooperation™ be added to the rule text. Cooperation
"really, really works. It’s a win, win." Judges know when the
parties do not cooperate, and hold them accountable.

February Hearing, Danya Shocair Reda: p 349 Approves the Rule 1
amendment.
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RULE 4

Time to Serve

264, American Association of Justice Transvaginal Mesh Litigation
Group, by Martin Crump: Reducing the time to serve to 60 days
will undermine the waiver-of-service provisions because a
plaintiff will not know about waiver until well into the 60-day
period. And It is not time enough to serve defendant who cannot
be found or who actively avoid service. Plaintiffs will be
encouraged to move aggressively for extensions.

265, American Association for Justice Civil Rights Section, by
Barry H. Dyller: The 60-day limit will effectively eliminate the
ability to serve by mail. And there are countless examples of
defendants ducking service. An illustration is provided by a
doctor at a federal prison that has thwarted service by returning
mailings, refusing to "forward"” calls to the doctor, and so on.
Nor is there any benefit to reducing the time.

266, American Association of Justice Aviation Section, by Michael
L. Slack: 60 days is not enough time to serve foreign
manufacturers and airlines in compliance with treaties. (This
comment flags an ambiguity in Rule 4(m), which ""does not apply to
service In a foreign country under Rule 4(f) or 4(J)(1)-" Rule
4(f) applies directly only to service on an individual iIn a
foreign country. Rule 4(h)(2) provides for service on a
corporation or other entity in a foreign country "in any manner
prescribed by Rule 4(f) for serving an individual, except
personal delivery under Rule 4(F)(2)(C)(1)." Service on a foreign
corporation thus seems to be "under'™ Rule 4(h), and only in a
manner prescribed by Rule 4(f). If the 120-day limit applies to
service on a foreign corporation, this concern is greater.)

267, Lawyers for Civil Justice, by Alex Dahl: The proposal is
encouraged as part of a larger package, but standing alone does
not address the larger problems.

276, John D. Cooney: The time reduction will discourage
plaintiffs from requesting waivers of service because a plaintiff
will not know whether the defendant will waive until some time
after requesting the waiver, leaving only 30 days to effect
service. A plaintiff may need to sue a company he worked for
decades ago — extensive research may be required to find the
company’s current name. Time will be wasted on motions for an
extension of time to serve. (321, Timothy M. Whiting, 1is
similar.)

278, Perry Weitz: Changing only a few words, tracks 276, noted
above.

279, Kyle McNew: "A lot of cases settle in between filing and
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service, but 60 days just isn’t enough to get a case settled.” So
fewer cases will settle.

280, Oren P. Noah: 60 days is not enough. In asbestos litigation,
"service on entities that have changed names, moved offices, etc.
in the decades since they caused the relevant asbestos exposures
sometimes take[s] substantially longer.” And shortening the
period will encourage certain defendants to avoid service.

292, Lyndsey Marcelino for The National Center for Youth Law:
Litigation on behalf of children typically involves many parties
in many different locations. Social workers have a very high
turnover rate. Cutting the time to serve in half "would be a
nearly insurmountable burden iIn situations where we are
litigating in different states against individual defendants with
unknown locations.™

297, Trevor B. Rockstad for the Darvon/Darvocet Litigation Group,
AAJ: Similar to 264, the AAJ Transvaginal Mesh Litigation Group.

303, Gregory K. Arenson, Report of the New York State Bar
Association Commercial and Federal Litigation Section: Approves
the proposal, but recommends two additions to the Committee note:
(1) Extensions for good cause should be liberally granted for the
sake of better overall efficiency, and there is no change in the
discretion to grant extensions even absent good cause. (2) An
example of good cause should be provided — one would be "multi-
party actions in which it may be difficult to identify, locate,
and serve all defendants in two months (possibly excepting cases
where fewer than all defendants must be served via the Hague
Convention).”™ November Hearing, p 287, Michael C. Rakower for the
Section: Repeats that the good cause provision is an important
limit on the shorter time to serve, and urges that the Note ''show
situations in which good cause can be employed so that parties
don’t think that good cause should be a limited form of remedy."

306, William C. Faber, Jr.: "[S]ervice of summons can be more
complicated than you imagine.™

311, James Coogan: It often takes 60 days to find out that the
address initially used for service is outdated. The proposal will
increase delays by increasing the need to seek additional time to
serve.

317, Steven Banks for the Legal Aid Society in New York City: In
forma pauperis cases should be governed by the current 120-day
limit. Service is made by the Marshals Service. Marshals
frequently fail to make service within 120 days. IFP litigants
are not penalized for this, but the failures undermine their
faith In the fair administration of their claims. Reducing the
time to 60 days will "raise expectations that cannot be satisfied
and promote cynicism about government’s adherence to the law."
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327, Malini _Moorthy for Pfizer Inc.: The amendments to Rule 4(m)
and 16(b) are "important signals to the judiciary that early and
active case management is critical * * *_"

358, Dusti Harvey for AAJ Nursing Home Litigation Group: Nursing
homes often are owned and managed by way of a complex
organizational structure involving several defendants. A 60 day
limit could result in costly refiling of complaints because of
the logistical difficulties iIn serving all defendants.

360, Robert Peltz: Often defendants are located in other domestic
and foreign jurisdictions. Long-arm service or substituted
service can be very time consuming, "even if one knows where the
defendant is.”™ It iIs worse when it IS necessary to track down the
defendant. And a dismissal nominally without prejudice is with
prejudice if the limitations period has run.

361, Caryn Groedel: This is an arbitrary change for the benefit
of defendants and the detriment of plaintiffs.

363, Dean Fuchs, at request of NELA-Georgia Board: Reducing the
time to serve will create a perverse incentive for defendants to
evade service. It can be difficult to personally serve some
defendants. They often utilize P.O. boxes, drop boxes, or other
contrivances to obfuscate their actual addresses or whereabouts.
"1 am often forced to unnecessarily incur the expense of engaging
private process servers, and on occasion, more expensive private
investigators to stake out and surveil the defendants * * *_."
Problems with timely service are more likely to arise from
evasive defendants than lazy plaintiffs” counsel. There is one
circumstance, however, in which plaintiff’s counsel properly
delays service. The 90 days available to sue after the EEOC
issues a right-to-sue letter are used up in obtaining the EEOC
investigative file under FOIA, and most competent attorneys will
want to review the file before undertaking a case. A plaintiff
may be required to file pro se while seeking representation.
After investigation, prospective counsel may advise the plaintiff
the case is not worth pursuing and should be voluntarily
dismissed. If the case is pursued, counsel will have an
opportunity to amend the complaint before it is served. In these
circumstances, delay in service will promote judicial economy.
The present 120-day period enhances the ability of plaintiffs
with viable claims to retain counsel.

365, Edward P. Rowan: Service can be quite difficult. Statutes of
limitations are extremely harsh. It is wrong to provide a harsh
time period for service.

369, Michael E. Larkin: "The present time limit does not affect
the length of litigation.”™ Change achieves nothing meaningful.

372, J. Burton LeBlanc, for American Association for Justice:
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Reducing the time to 60 days is entirely unnecessary. The 120-day
period does not delay a case unnecessarily. It is an Important
stepping stone for the start of a case. In some kinds of cases,
such as admiralty cases where plaintiffs must reach a ship to
effect service, 60 days will almost always be inadequate. With
the 120-day period, courts do not often confront motions for an
extension of time; with a 60-day period, they will confront such
motions much more frequently.

383, Alan B. Morrison: (1) Is there any evidence that plaintiffs
are deliberately delaying service for tactical advantage?
Remember that many statutes of limitations require service in a
period shorter than 120 days after filing. (2) Rule 15(c)(1)(C)
requires notice to a not-named defendant within the period
provided by Rule 4(m) — if that is intended, the Note should say
so. And there are other problems with relying on Rule 4(m) 1in
Rule 15(c)(1)(C): Rule 4(m) does not apply to service iIn a
foreign country, and the proposal also excludes notice under Rule
71.1(d)(3)(A). What of relation back in those settings? The cure
is to delete the cross-reference in 15(c)(1)(C), substituting the
desired number of days, whether 60 or 120.

390, J. Mitchell Smith for International Assn. of Defense
Counsel : Approves without further comment.

403, Donald H. Slavik for AAJ Products Liability Section:
Products cases often involve manufacturers and sellers located
overseas. Service is time-consuming. 60 days is not enough; 120
days usually are enough. [Note this comment points to an
ambiguity in Rule 4. Rule 4(m) does not apply to service in a
foreign country "under Rule 4(f) or 4(J)(1)." Rule 4(h)(2)
provides for service on a corporation not within any judicial
district of the United States "in any manner prescribed by Rule
4(f) for serving an individual. Literally, Rule 4(m) applies to

service under Rule 4(h)(2). It may be useful to look into this.]

408, Elliot A. Glicksman for Arizona Association for Justice:
"For example, In trucking cases, the very nature of a truck
driver’s job has them on the road, hard to find, and difficult to
serve.” 120 days often is extremely difficult; 60 days would
often be unworkable. And the change would undermine the system of
encouraging defendants to wailve service.

409, Michael H. Reed, Fern C. Bomchill, Helen B. Kim, Robert O.
Saunooke, and Hon. Shira A. Scheindlin, individual members of ABA
Standing Committee on Federal Judicial Improvements: Shortening
the time for service is acceptable.

410, John H. Hickey for AAJ Motor Vehicle Collision, Highway, and
Premises Liability Section: Plaintiffs have the incentive to
serve defendants as soon as possible. In multidefendant cases it
iIs often necessary to request more than 120 days to effect
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service on individuals and on agent partnerships in limited
liability companies that are evading service. 448, Robert D.
Curran, tracks 410.

443, Grant Rahmeyer: There is no need to change. "Corporations
play shell games and intentionally make it difficult to serve the
correct party."

457, Carl A. Piccarreta: "The 120 day limit has * * * allowed for
cases to informally resolve so as to avoid service of process and
the initiation of formal/expensive litigaiton.” And finding some

defendants, for example interstate truckers, can be a problem.

459, Hon. Stuart F. Delery, for the U.S. Department of Justice:
The current time period should be retained. The Department often
encounters defendants that attempt to evade service. It also
often has cases involving multiple defendants, ''some of whom can
only be located with great difficulty.” Shortening the time to 60
days is likely to discourage use of the Rule 4(d) waiver
provisions. ITf the time is to be shortened, it should be to 90
days. And the Committee Note should state that the new limits may
need to be extended where a defendant evades service or is
difficult to locate. The Note also should say: "More time also
may be needed to effect waiver of service under Rule 4(d)."

465, Neil T. 0’Donnell: Plaintiffs attempt to serve as soon as
possible. But some defendants are hard to find, and some avoid
service. Reducing the time to serve also will interfere with the
excellent rule for requesting waiver; the plaintiff will not know
whether the defendant has waived until perhaps 25 days remain to
make service.

475, Jeff Westerman for Litigation Section, Los Angeles County
Bar Assn.: 60 days is not enough "in certain types of cases, most
especially those with foreign defendants, or defendants who must
be served by publication or other non-judicial means.”™ The result
will be more motion practice.

479, Earl Blumenauer, Suzanne Bonamici, Peter Defazio, and Kurt
Schrader, Members of Congress: Reducing the time to serve will
make the process less efficient because parties would often have
to seek more time. "1t would affect Oregon’s robust fishing
industry, for instance, because in admiralty litigaiton
plaintiffs often must reach a ship to effectuate service, which
often takes more than 60 days."

487, Peter J. Mancuso for Nassau County Bar Assn.: Opposes. The
present rule does not prejudice plaintiffs or defendants.

489, Hon. Rebecca Love Kourlis for The Institute for the
Advancement of the American Legal System: Plaintiffs” attorneys
at the conference thought there i1s little need for change;
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pointed to the potential impairment of requests to wailve service;
and feared the effects when the "parties are trying to identify
the defendant and the statute of limitations i1s close to
expiring."

502, Peter Everett: 120 days allow more opportunity to try to
resolve rather than litigate a dispute.

518, Robert Stoney: When a plaintiff comes late to the lawyer,
"this requires a quick filing with time needed to prepare the
case.” 60-day service gives an advantage to the defendant.

November Hearing, Barry H. Dyller: p 183 Reducing the time to
serve 1S unnecessary "because 1t’s always in plaintiff’s interest
to get the summons and complaints served as soon as possible.”
And this i1s a de facto repeal of the Rule 4(d) waiver process —
by the time I know there will be no response there will be about
25 days to accomplish service, and it is not always possible. 1
have never had a problem in getting extensions. But 1 generally
serve by requesting waiver because that is most efficient; this
will make me think twice about that.

609, Stephen D. Phillips and John D. Cooney for Illinois Trial
Lawyers Assn.: The proposal will undermine the procedure for
waiving service. Finding the current name of a defendant may
require research through a dozen mergers and acquisitions.

615, Sidney 1. Schenkier for Federal Magistrate Judges Assn.: The
time should be not less than 90 days. Reducing it to 60 days will
result in more motions to extend, "especially from parties with
fewer resources to track down defendants” addresses and from pro
se plaintiffs.”

616, Marcia Murdoch: Insurance companies are often unwilling to
discuss settlement until suit is actually filed. And "1 have had
numerous cases where defendants are not even known by the
insurance company, and the Insurance company requires service as
propounded the rules.”™ 60 days are not enough.

703, Jeffrey K. Rubin:"[G]iven that dismissal is without
prejudice, at best this rule change iIncreases costs by requiring
refiling when a missing defendant is finally located."

726, Mark T. Lavery: "In most of the individual consumer cases
that we file, we send a waiver of service to the defendant. * * *
[M]Jost Defendants who are not interested in ducking service will
waive service iIf given the opportunity.”™ Reducing service time to
60 days will interfere with waiver practice — the plaintiff
should have 90 days to serve when there iIs now waiver.

784, Michael Millen: Plaintiffs often approach me a few days
before expiration of the limitations period. When 1 cannot take
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the case 1 help them draft a pro per complaint. Then they look
for an attorney to take over the case after filing it in pro per.
And they are afraid to attempt to make service themselves while
looking, lest they make a mistake. "There is a world of
difference between finding an attorney iIn 60 days versus finding
an attorney in 120 days."

995, William P. Fedullo for Philadelphia Bar Assn.: Endorses the
proposal. 1t will require plaintiffs to be more diligent when
seeking a waiver of service. The effects on relation back of an
amendment changing defendants under Rule 15(c)(1)(C) do not alter
the endorsement. In the small numbers of cases where limitations
issues force filing before a Rule 11 investigation can be
performed, 60 days are adequate.

1025, Senator Jeff Merkley, Senator Ron Wyden: The change "would
affect oregon’s robust fishing industry, for instance, because iIn
admiralty litigation plaintiffs often must reach a ship to
effectuate service, which often takes mroe than 60 days."

1054, Assn. of Bar of the City of New York: Generally 60 days is
enough. But service under the Hague Convention on a foreign
corporation or other entity routinely takes more than 60 days.
Application of Rule 4(m) to service under Rule 4(h)(2) i1s not
expressly excluded by the exclusions for service under Rule 4(f)
and (J)(1). Courts seem to exclude such service, but offer no
clear explanation. Rule 4(m) should be amended to expressly
exclude service under Rule 4(h)(2). And the Committee Note might
observe that pro se litigants often will deserve more time.

November Hearing, Nicholas Woodfield: p 235 Rule 4(m) is not
broken; there is no need to "fix" 1t. And the reduction to 60
days will cause serious problems. In employment cases you often
have a plaintiff appear at the last minute after receiving a
right-to-sue letter. You’re trying to protect the statute of
limitations — "you can prepare pro se complaints over your own
name or you can file it."” Due diligence standards are lower iIn
these circumstances; remember the defendant controls the
evidence. Similar problems can arise in False Claims Act cases,
which can be suspended under seal for months while the government
decides whether to take over — long down the road, the government
may decide not to intervene, but after accumulating much
information that the plaintiff should get under the Freedom of
Information Act. 120 days is not much time for that, much less
60. The full 120 days to serve may lead to a decision to withdraw
the case without serving. And Rule 4(m) is not a major cause of
delay in moving to final disposition. Routine motions to dismiss
cause much delay. Another source of delay is taking too much time
to decide motions for summary judgment.

January Hearing, P. David Lopez (EEOC): Agrees with the proposal.
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February Hearing, Michael M. Slack: p 193 This is one of the
several discussions that assumes the present 120-day limit
applies to service on a foreign corporation. Even 120 days is nto
enough to comply with the often complicated treaty provisions
that apply. We keep getting agitated calls from federal court
asking why we have not made service within the limit. Please,
please do not reduce it from 120 days.

Exclude Condemnation Notice

383, Alan B. Morrison: Excluding notice under Rule 71.1(d)(3)(A)
from Rule 4(m) will create relation-back problems because Rule
15(c) (1) (C) governs relation back for a new defendant by invoking
Rule 4(m). These problems may arise with some frequency because
it may be easy to get wrong the names of persons with peripheral
or remainder interests.

459, Hon. Stuart F. Delery, for the U.S. Department of Justice:
The Department suggested this change. *Service of a notice In
condemnation actions is different from service of a complaint in
other civil actions.” Dismissal under Rule 4(m) for failure to
serve the notice iIn 120 days would adversely affect, not benefit,
prior landowners who are entitled to just compensation. The law
now is as proposed by the amendment, which serves only to make
the law clear.

April 10-11, 2014 Page 155 of 580



Summary of Testimony and Comments
August, 2013 Civil Rules Published for Comment
page -18-

RULE 16: TiIME FOR SCHEDULING ORDER

(Some of the comments summarized here address case
management generally, without focusing directly on the specific
Rule 16 proposals.)

Nonofficial comments: It has been suggested that Rule 16(b)(1)
should be revised to authorize standing orders that exempt
categories of actions from the scheduling-order requirement. The
point is that bankruptcy courts often adopt standing orders like
this, and at the same time generally follow the civil rules. The
published proposal simply carries forward the present provision:
a court must issue a scheduling order "[e]xcept In categories of
actions exempted by local rule.”™ It would be easy drafting to add
"or by standing order.”™ The questions are whether it would be
wise to do this as a general provision in the civil rules;
whether the circumstances confronting bankruptcy courts suggest a
special need for express authorization of standing orders; and
whether, 1T there i1s a special need, it iIs better to meet it in
the bankruptcy rules themselves.

This suggestion relates to an ongoing project to reconsider
the permission to rely on local rules to exempt categories of
cases from the scheduling order requirement. Rule 26(a)(1)(B)
exempts nine categories of cases from the initial disclosure
requirement. These exemptions are incorporated in Rule 26(d)(1),
so the discovery moratorium does not apply. They also are
incorporated in Rule 26(f), so the parties need not confer. It
could be attractive to extend the exemptions to Rule 16(b)(1),
displacing local-rule exemptions, so as to have a uniform set for
these related purposes. The next step in this project is to study
local-rule exemptions to determine whether they illustrate
additional categories of cases that should be added to those now
listed in Rule 26(a)(1)(B).

267, Lawyers for Civil Justice, by Alex Dahl: The proposal is
encouraged as part of a larger package, but standing alone does
not address the larger problems.

303, Gregory K. Arenson, Report of the New York State Bar
Association Commercial and Federal Litigation Section: Approves
shortening the time to serve the worthy objective of reducing
delay. There is some concern that the '"good cause™ exception will
be routinely applied in cases involving parties with complex
infrastructures and complex discovery issues. But, so long as the
good-cause exception is retained, the court will have the
necessary flexibility. The exception will address the problems
that arise in multi-defendant cases when some defendants are
served at the close of the 60-day period provided by revised Rule
4(m). The Committee Note should offer such cases as an example of
good cause. November Hearing: Michael C. Rakower, p 287: Renews
the Section’s support, urging that ""the good cause exception
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should be underscored.™

327, Malini _Moorthy for Pfizer Inc.: [S]upports the proposed
amendments to Rules 4(m) and 16(b) as important signals to the
judiciary that early and active case management is critical * *
*_" This goal can be furthered by using the rules "to encourage
judges to develop standard discovery orders or case management
plans that outline the scope of discovery and reinforce the
parties” obligations to work together to manage discovery."
Injecting judicial oversight, casting the judges as gatekeepers
to prevent unnecessarily burdensome discovery will help end the
use of onerous discovery merely as a leverage for settlement.

342, Stephen C. Yeazell: Exhortations to district judges to
manage better are not likely to be effective. "Our experience,
with Rulle 16 and with the text of various Rules that already vest
judges with the power to manage litigation, suggests that some
simply will not or cannot.”™ FJC conferences and manuals might
help.

346, Kenneth J. Withers, for The Sedona Conference Working Group
1 Steering Committee: The proposal, adding "unless the judge
finds good cause for delay,' is "awkward because it implies that
the parties have not been diligent, even though the court is to
make its finding even before it meets the parties.” The proposal
should be revised to direct that the judge must issue the
scheduling order within the prescribed times "unless the court
anticipate that the complexity of the case, the needs of the
parties, or the ends of justice warrant additional time."

352, Lee Kaplan: Supports the package as ‘‘commonsense
recommendations that will speed up the litigation process.™

383, Alan B. Morrison: (1) It would be better to state the time
directly, rather than work backward from the Rule 26(T)
conference. Require the parties to meet within a stated period
after the first defendant is served, and set the scheduling
conference at 21 days after that. (2) Delete "as soon as
practicable.” (3) Move "unless the judge finds good cause for
delay'™ to the end of the sentence for better readability.

390, J. Mitchell Smith for International Assn. of Defense
Counsel: Approves all of the Rule 16 proposals without further
comment.

409, Michael H. Reed, Fern C. Bomchill, Helen B. Kim, Robert O.
Saunooke, and Hon. Shira A. Scheindlin, individual members of ABA
Standing Committee on Federal Judicial Improvements: "[T]he
service of any defendant should not be the trigger for issuing a
scheduling order."

459, Hon. Stuart F. Delery, for the U.S. Department of Justice:
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"[A]ctive case management, particularly at the early stage of the
case, Is generally effective in reducing delay.”™ But the
amendment may be counterproductive. The integration of the
discovery moratorium, the parties’ Rule 26(f) conference, and the
scheduling conference are designed to give the parties sufficient
time to analyze the case before conferring and developing an
effective discovery plan to present to the court. "[I]n many
cases, scheduling orders issued under the accelerated time-lines
will have been developed without sufficient time for the parties
to discuss and plan proposed discovery and other case-related
activities, and therefore to develop a comprehensive, carefully
crafted case management proposal.'™ "[P]reserving additional time
at the outset of litigation pays dramatic dividends down the
road." Acceleration will be a particularly pronounced problem in
more factually complicated cases and in cases in which ESI may be
produced. Counsel need sufficient time to understand their
client’s information systems before planning discovery.
Acceleration, further, presents unique problems for the federal
government. Time is needed to designate the proper litigator
within the Department structure. Officials at client agencies
also need time to organize and prepare. These needs are reflected
in the additional time to answer provided by Rule 12(a)(2) and
(3). All of these problems are accentuated in Bivens actions
against individual government employees, particularly when time
IS needed to decide whether there is a conflict of iInterests that
will lead to selection and payment of private counsel to
represent the employee. And iIn districts that do not exempt
actions under the Administrative Procedure Act from Rule 16(b),
time is needed to understand the size and breadth of the record.

Some of these problems may be alleviated by the ""good cause™
exception added to the proposal, but the Department is concerned
that relief "will be granted quite infrequently.” At the least,
the Note should recognize these problems by stating that good
cause to extend the deadline will likely arise In complex cases
(specific note language i1s suggested at p. 11).

473, Paul C. Saunders and Rebecca Love Kourlis for ACTL Task
Force and 1AALS: Applauds the proposed change.

479, Earl Blumenauer, Suzanne Bonamici, Peter Defazio, and Kurt
Schrader, Members of Congress: Supports; it will improve the
discovery process.

487, Peter J. Mancuso for Nassau County Bar Assn.: Supports all
the Rule 16(b) proposals ""to facilitate case management.™

489, Hon. Rebecca Love Kourlis for The Institute for the
Advancement of the American Legal System: Participants in the
conference, plaintiff and defense attorneys alike, agreed that
lawyers and parties are more cooperative when the judges are
involved from the beginning of a case.”™ Some thought the proposed
case-management proposals should be adopted now, deferring the
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"proportionality” amendment of Rule 26(b)(1) to see whether more
active management under present rules will do the job.

615, Sidney 1. Schenkier for Federal Magistrate Judges Assn.: The
shortened time may get cases on a schedule earlier, and at least
in theory lead to earlier resolution. But there is a risk that
the shortened time will interfere with early court-sponsored
settlement discussions. Southern District of Californiat Local
Rule 16.1, for example, requires an early neutral evaluation
conference within 45 days after any defendant has appeared.
Nearly 25% of civil cases there settle before the case management
conference. Condensing the time to the scheduling conference may
force the parties into an adversarial posture that interferes
with early settlement efforts. It would help to state in the
Committee Note that there is good cause for delay in a district
that has an early neutral evaluation or ADR program.

635, Matthew D. Lango for NELA/11linois: Supports.

995, William P. Fedullo for Philadelphia Bar Assn.: Endorses,
despite concerns that the reduction puts pressure to retain
counsel, analyze the complaint, develop a litigation strategy and
discovery plan, and prepare for and conduct the Rule 26(F)
conference.

November hearing, Jack B. McCowan: p. 8: ™1 support the
committee’s goals of advancing early and effective case
management."’

November hearing, John C.S. Pierce: p. 24: Favors early case
management. It provides an opportunity to consider the proposed
presumptive limits and allow more discovery when appropriate.

November Hearing, Darpana M. Sheth, for the Institute for
Justice: p 149 "1J welcomes the amendments encouraging early and
active judicial case management."

November Hearing, Frank L. Steeves: p 302 Speaking from
experience as General Counsel of Emerson Electric Co.: Our
statutes do not function the way they are intended. Civil justice
has '*become reduced to a series of guides where cases can be just
as much about finding and exploiting the other side’s errors
during pretrial phases as i1t is about finding what truthfully
happened and therefore finding justice.' Working with chief legal
officers of companies across the globe, many of them cite our
legal system as a reason to stay away from the United States. The
proposed changes "will go far in knocking down opportunity for
abuse.™ "'Shortened discovery"™ will force a better focus at the
outset. "[I]nvolvement of judges will enhance their early
understanding,’” and reduce the ""got-cha"™ mentality that clogs the
courts.
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January Hearing, Paul V. Avelar: p 250 The Arizona Chapter of the
Institute for Justice "welcomes the amendments encouraging early
and active case management.™

February Hearing, Rebecca Love Kourlis, for IAALS: p. 37 The
current systems involves gamesmanship. It iIs geared toward
settlement, perhaps not a good thing. It is prohibitively
expensive, not a good thing. Everyone agrees that more active
judicial case management is a good thing; there is very little
disagreement with that set of proposals.

February Hearing, Michael L. Slack: p 193 In several ways, this
i1s a plea for more direct and active involvement by federal
judges with their cases. Some do this. Many do not, viewing the
process as too formal, too rigid. State-court judges in Texas are
involved, with a status conference every 30 days. That is much
better.

February Hearing, Conor R. Crowley: p 280 Endorses the Rule 16
proposals, and suggests several additions to "improve
preservation,'to include "privacy issues,” and to state in the
Committee Note that judicial intervention is appropriate only
after the parties meet and confer in good faith.
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RULE 16: ACTUAL CONFERENCE

303, Gregory K. Arenson, Report of the New York State Bar
Association Commercial and Federal Litigation Section: "[A]
scheduling conference iIs more effective 1Tt the court and the
parties engage in direct simultaneous communication.™”™ E-
discovery-specific disagreements should benefit significantly
because they present numerous challenges. "'Such challenges often
manifest themselves in more pugilistic behavior as attorneys may
be more willing to fight or use delaying tactics than address a
novel issue.”™ Still, geography or limited stakes may justify a
conference by direct, simultaneous communication, rather than an
in-person conference. And it Is good to recognize that there are
cases in which the judge can properly rely on the Rule 26(F)
report without a conference.

316, Hon. Michael M. Baylson: Telephone conferences can be an
effective and inexpensive way of conducting litigation in a great
majority of cases. About half of the E.D.Pa. docket is employment
discrimination and civil rights cases, with a congenial bar
experienced in what discovery is appropriate. "Telephone™ should
be restored to rule text.

325, Joseph M. Sellers: Requiring telephone, in-person, or "other
real-time means”™ for the conference is unobjectionable. But it
does not seem likely that many conferences are held by mail now.
And the real problem is that "'scheduling conferences are often
not focused on achieving early disclosure of key evidence, or are
not held at all. Both attorneys and courts would benefit from
stronger guidance on how to structure early scheduling
conferences to identify key issues and design discovery and pre-
trial process accordingly.” November Hearing: p 306 Renews the
theme. Speaking to civil rights cases, shares the concerns many
have expressed as to the proposals on proportionality, numerical
limits, and cost shifting. Contingent-fee attorneys are very
careful about the discovery they undertake. The problems arise
form a one-size-fits-all set of rules. "[M]Juch earlier and more
active involvement by the courts in the management of discovery
would help greatly.'” Rule 16 should be amended to require this.
Courts, working with the parties, could often stage discovery,
"focusing on those matters that they believe * * * are especially
central to one side or the other or both." Courts now are
empowered to do this, but they should be directed to do it. There
may be some judges who will resist such a direction in the rules,
but they should come to recognize that the investment of time at
the beginning will be more than repaid by savings at later stages
of the process. And it will be useful to wait to see what lessons
can be learned from ongoing pilot projects, such as the complex
litigation project in the Southern District of New York.

383, Alan B. Morrison: The i1dea is sound. It would be clearer to
add " * * * at a scheduling conference involving simultaneous
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communication."

459, Hon. Stuart F. Delery, for the U.S. Department of Justice:
"The Department strongly supports the option of conferences by
telephone or more sophisticated electronic means,' particularly
when that saves travel time and expense.

462, George E. Schulman, Robert B. McNary for the Antitrust and
Unfair Business Practice Section of the Los Angeles Bar Assn.: A
firm and reliable trial date iIs the best means to speed up an
action. This does not mean a '‘rocket docket.™ In the past, "every
new case Filing would result In a status conference with the
assigned judge.”™ That no longer happens. But a party ought to be
able to request a Rule 16 conference — or, if not a Rule 16
conference, an opportunity to "see the judge to discuss the
progress and prospects of a case before the trial starts.”

473, Paul C. Saunders and Rebecca Love Kourlis for ACTL Task
Force and IAALS: Endorses the proposal, "but we hope that iIn
time, and with some experience, the Committee will see fit to
make initial pretrial conferences mandatory.”™ Even if a Rule
26(Ff) report provides a sound basis for a scheduling order, an
“initial pretrial conference could do more than simply serve as
the basis for a scheduling order.”™ It can inform the court about
the i1ssues, and may narrow the issues. It provides an opportunity
for the judge to get involved, learn the issues, and tailor the
case. "Multiple pilot projects have emphasized the importance of
the initial pretrial conference.”™ If proportionality is
incorporated in the discovery rules, it reasonably falls to the
judge to make that determination, and early engagement by the
judge facilitates a fair and appropriate analysis.”

489, Hon. Rebecca Love Kourlis for The Institute for the
Advancement of the American Legal System: There was consensus at
the conference that i1n-person conferences are more effective.
Some would go further, to require face-to-face conferences absent
good cause. But it was recognized that technology can offer
creative and less expensive means.

615, Sidney 1. Schenkier for Federal Magistrate Judges Assn.:
Endorses eliminating "by telephone, mail, or other means™ as
"outdated and unnecessary."

673, Don Bivens for 22 more "individual members of the Leadership
of the American Bar Association Section of Litigation': "[I1]t is
an improvement to require that scheduling conferences be held by
simultaneous and live communication * * *_"

995, William P. Fedullo for Philadelphia Bar Assn.: Endorses.
Telephone conferences are still permitted, but removing the word
from the rule suggests preference for an iIn-person conference.
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RULE 16: PRESERVING ES1, RULE 502 AGREEMENTS

287, Lynne Thomas Gordon, for the American Health Information
Management Association: AHIMA members "“typically manage
electronic health record (EHR) systems.”™ They play a key role in
e-discovery. Federal statutes and regulations converge and
overlap with the Civil Rules "to create an entangled environment
ripe for e-discovery requests.”™ The healthcare industry "is still
primarily focused on the implementation of EHRs and their use iIn
providing clinical care, rather than establishing new systems,
processes, and policies to respond to litigation and regulatory
investigations.”™ The early stages of litigation often take far
too long. To address this problem, and to ensure that "all forms,
formats, and locations of information are preserved,'™ the court
should ensure "that qualified and credentialed HIM professionals
are actively involved early on in any/all matters involving
healthcare litigation or regulatory investigations."

303, Gregory K. Arenson, Report of the New York State Bar
Association Commercial and Federal Litigation Section: Supports
adding to the subjects of a scheduling order, and of a Rule 26(f)
conference, preservation of ESI and Evidence Rule 502 orders. (1)
At the conference the court may modify current preservation
practices and set the rules for post-order preservation activity,
providing greater certainty. Together with Rule 26(F)(3)(C), this
will provide a strong incentive for the parties to cooperate on
preservation issues and either agree or clearly identify their
disagreements, providing a means to address preservation iIssues
more efficiently. (2) The reference to Rule 502 will likely focus
the parties’ attention on the importance of such agreements.
Increased use of Rule 502(d) orders will be a good thing.
November Hearing: Michael C. Rakower, p 287: Renews the support.

346, Kenneth J. Withers, for The Sedona Conference Working Group
1 Steering Committee: Adding "‘preservation™ to the list of topics
iIs endorsed. But greater change is suggested, in part to bring
all forms of information into the reach of preservation:

(i) provide—For—ecisclosure;—ciscovery;—or
v E ol A I

inrfFormation- address the scope and
limitations of discovery or preservation;

Suggests adding these words: *including agreements reached
under Federal Rule of Evidence 502 and any agreements addressing
legally protected privacy interests." This "would facilitate the
resolution of an iIssue that is of increasing concern in civil
litigation.

In Appendix C, an addition is suggested for the Committee
Note that comments on providing for preservation of
electronically stored information: "judicial intervention is
appropriate only after the parties meet and confer in good faith
about these issues.”™ This suggestion seems tied to several other
suggestions for revising Rule 16(a) and (b). Some of the
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suggestions are noted
in "other™ at the end of these summaries; others go to more
general preservation and spoliation issues focused on Rule 37(e).

349, Valerie Shands: This comment bears indirectly on the
proposal, suggesting the rules should "‘enhance claw-back
provisions for inadvertent disclosure,”™ so that "one could speed
up the process by allowing the producing party to disclose all of
the information, then retract the few pieces that may be
privileged.”

459, Hon. Stuart F. Delery, for the U.S. Department of Justice:
Supports the proposal.

473, Paul C. Saunders and Rebecca Love Kourlis for ACTL Task
Force and I1AALS: Supports, but urges that preservation should be
discussed by the parties and incorporated in the scheduling order
in terms of all evidence, not only ESI.

615, Sidney 1. Schenkier for Federal Magistrate Judges Assn.:
Strongly endorses the proposal.

673, Don Bivens for 22 more "individual members of the Leadership
of the American Bar Association Section of Litigation': Supports
inclusion of Rule 502(d) in the list.

995, William P. Fedullo for Philadelphia Bar Assn.: Endorses the
proposal, and the parallel provisions In Rule 26(f). The effort
to encourage attorneys to discuss Evidence Rule 502(d) orders is
desirable. Rule 502(a) is an underused but potentially valuable
tool; a well-developed plan framed by a Rule 502(d) order "can
all but eliminate the potential waiver of privilege during the
production process."
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RULE 16: CONFERENCE BEFORE DISCOVERY MOTION

292, Lyndsey Marcelino. for The National Center for Youth Law:
"[R]equiring an information conference with the court before
parties fTile discovery motions may reduce the time between
service and a Rule 16 conference.”™ That will be helpful.

303, Gregory K. Arenson, Report of the New York State Bar
Association Commercial and Federal Litigation Section: Many local
rules and many judges require a conference or a short letter
before a discovery motion. Anecdotal experience suggests this
reduces the number and burden of discovery motions. Some question
whether a terse presentation could predispose the court to a
decision before an adequate presentation Is made by motion
papers. So it Is wise to make the pre-motion conference an
option, not a requirement for all cases.

325, Joseph M. Sellers: This comment provides a strong
endorsement of early, active, hands-on case management,
summarized with the *discovery generally'” comments. The pre-
motion conference is such a good idea that it should be made the
default — a judge who strongly resists this approach could opt
out, but more judges would be encouraged to use it.

349, Valerie Shands: Suggests it will be useful to increase
informal resolution of discovery disputes by a brief conference
call with the judge.

351, Eric Hemmendinger for Shawe Rosenthal LLP: Supports. "The
vast majority of discovery disputes are simple and can be quickly
resolved in a telephone conference with the court.”

357, Joanne S. Faulkner: Courts already have the discretion to
require a pre-motion conference. "[M]y experience is that off-
the-cuff discovery rulings are often based on less than adequate
information (such as would be contained in a brief)"™ and are
wrong.

409, Michael H. Reed, Fern C. Bomchill, Helen B. Kim, Robert O.
Saunooke, and Hon. Shira A. Scheindlin, individual members of ABA
Standing Committee on Federal Judicial Improvements: This is
acceptable.

473, Paul C. Saunders and Rebecca Love Kourlis for ACTL Task
Force and IAALS: "Several jurisdictions around the country * * *
have implementd similar procedures * * * with very positive
results.”

479, Earl Blumenauer, Suzanne Bonamici, Peter Defazio, and Kurt
Schrader, Members of Congress: Support, as improving the
discovery process.
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489, Hon. Rebecca Love Kourlis for The Institute for the
Advancement of the American Legal System: There was broad support
at the conference, from both plaintiff and defense attorneys.
Theyr eported positive experiences. Some noted that it may be
useful to require a one- or two-page letter before the pre-motion
conference. And some urged that the pre-motion conferences should
be required before dispositive motions, including summary
Jjudgment motions.

615, Sidney 1. Schenkier for Federal Magistrate Judges Assn.:
Because the proposal only permits and does not require a pre-
motion conference, the Association is not opposed. But it would
oppose a requirement that might conflict with local rules or
practices.7

623, R. Matthew Cairns: Chief Judge LaPlante, D.N.H., "has this
requirement (although his colleagues do not) and it has proven to
be highly effective.” February hearing,p 6, at 10: says the same.

635, Matthew D. Lango for NELA/I1Nlinois: "This change will
encourage cooperation between the parties, reduce gamesmanship,
and generally aid in the efficient and speedy resolution of
claims.™

673, Don Bivens for 22 more "individual members of the Leadership
of the American Bar Association Section of Litigation'™: Supports.

November hearing, John C.S. Pierce: p. 24: My clients —
defendants — do not like discovery disputes, do not like paying
for them. Getting the judge on the phone resolves the issue.
"That is a wonderful tool * * *_"

February Hearing, Conor R. Crowley, for '‘consensus' of a Sedona
working group: p 280 Fully endorses this proposal.
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RULES 26 ET SEQ.: DISCOVERY GENERALLY

261, David McKelvey: The proposals will not streamline
litigation, but will favor parties with more financial resources
to investigate matters presuit.

283, Christian Mester: Large companies and insurance companies
routinely ignore iInterrogatories and requests for documents,
forcing plaintiffs to make motions to compel that are unpopular
with judges. The rules changes would prevent discovery that has
been available under the present rules, taking procedure back to
the days of trial by ambush, and placing plaintiffs at a further
disadvantage.

286, Stephen J. Herman: Comments primarily on Rule 26(b)(1), but
adds a footnote: "[T]he existing and proposed Rules attempt to
“micro-manage” the litigation process, and legislate issues that
are better left to the Court’s discretion, to be applied on a
case-by-case basis.” So generally opposes the proposed changes to
Rules 30, 36, and 37, as well as the other changes to Rule 26.

289, Craig B. Shaffer & Ryan T. Shaffer: Magistrate Judge Shaffer
begins this 30-page article, 7 Federal Courts Law Review 178,
179, by noting that the proposals "May become a background on
which competing philosophical perspectives wage war over the role
of civil litigation in today’s society."

291, Fred Slough: As i1t i1s, in discrimination and consumer cases
discovery limits have been closing the federal courts for the
ordinary American. Plaintiffs need adequate discovery, but the
limits 1mposed work all to the advantage of defendants who have
all the information and need little from plaintiffs.

297, Trevor B. Rockstad for the Darvon/Darvocet Litigation Group,
AAJ: "The uncertainty that these changes will iInject iInto
discovery will lead to mountainous collateral litigation * * *_"

301, Hillary G. Rinehardt: "The proposed changes will negatively
impact almost all plaintiffs, but in particular those plaintiffs
involved iIn complex litigation where there are multiple
defendants.™ Typically defendants control the majority of
relevant information, and will have new tools to avoid providing
it.

302, John K. Rinehardt: Verbatim the same as 301.

306, William C. Faber, Jr.: "The complex organizational structure
of organizations demands more discovery than the changes
provide."” There is little help for senior citizens seriously
injured by the neglect of a nursing home or a citizen wounded by
international banks” financial fraud."
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310, Johnathan J. Smith, for NAACP Legal Defense Fund:"[T]he
proposed amendments * * * threaten to undermine the ability of
civil rights plaintiffs to obtain relief through the federal
courts.”™ And the impact of limiting discovery (and limiting
sanctions for failure to preserve discoverable information)
should be assessed In the context of other recent developments
that have made it more difficult to prevail on civil rights
claims. Pleading standards have been raised. Class certification
has become more difficult.

318, Brian Sanford: Further restrictions on discovery will mean
that summary-judgment records are even more different from trial
records. The restrictions will favor the defense and infringe on
the right to jury trial. (319, Christopher Benoit, is verbatim
the same. 320, Thomas Padgett Jr., interpolates points of
emphasis in between verbatim duplication.)

322, Michelle D. Schwartz, for Alliance for Justice: Includes a
long preface to more specific comments. The proposals will not
only make it more difficult for plaintiffs to stand up for their
rights in court. They also will make 1t more difficult "for the
public to learn of corporate wrongdoing and threats to their
health and safety.” These effects must be considered In a broader
context that is restricting access justice. (1) Courts are
understaffed and overburdened. (2) Forced arbitration clauses
divert disputes to private proceedings with no discovery and
""conducted by an arbitrator of the company’s choosing.™ (3)
Access to class actions is being limited. (4) Pleading standards
have been heightened. Compounding these problems by restricting
discovery will make plaintiffs less willing to come forward, and
will make attorneys less willing to take their cases. Private
enforcement of public policy will be further limited.

324, Jonathan J. Margolis: Writes primarily for employment
plaintiff litigation, but reflects on other types of cases as
well. Cumulatively, the proposed changes will favor those who
have more information — commonly defendants — and harm those who
have less — commonly plaintiffs. Information imbalance is
especially rife in civil rights litigation. "The progression that
has led to the near-extinction of civil trials will only be
exacerbated if less discovery iIs permitted * * *." The
amendments, moreover, will encourage misuse of discovery by
obstructionism. Efficiency will be impaired by more frequent
motion practice — for example, there are few motions to take more
than 10 depositions, but there will be many motions to take more
than 5. There is little evidence of any need to impose these
changes and costs.

325, Joseph M. Sellers: The proposed discovery changes will
unsettle the law, "requiring parties more often to appeal to the
courts to obtain discovery in excess of tightened presumptive
limits, and providing more hooks on which to hang objections * *
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*_" This comment includes a lengthy statement of the advantages
of early, active, hands-on case management, but "agree[s] with
the Committee’s point that adoption of new, universal mandates
regarding judicial case management is likely premature * * *_"
Much can be learned from pilot projects, such as the NELA
protocol for employment cases and the S.D.N.Y. complex-case
project. And individual judges, such as Judge Grimm, are helping
to mark the way through discovery management orders.

329, Bryan Spoon: "The proposed changes benefit large
corporations and add another barrier between a Plaintiff and the
materials that could prove, or disprove his/her case.” (It iIs not
clear from context whether this addresses only proposed Rule
37(e), or other of the proposals more generally.)

331, Robert DiCello: (These brief comments seem to be addressed
to various aspects of the discovery proposals, although only the
numerical limits proposals are directly i1dentified.) There is no
problem of excessive discovery. The numerical limits are too low
for many serious or complicated cases, and will
disproportionately impact civil rights case. They are completely
one-sided in favor of defendants, and do not do much of anything
to penalize obstruction in discovery and unwarranted motion
practice. They will not make litigation more accessible to every
day citizens.

332, Samuel Cohen: The proposals will not reduce costs; instead
they will iIncrease motion practice. They will disadvantage
plaintiffs litigating against well-resourced defendants. The
limits on depositions and document requests (?) should not be
enacted.

335, Rebecca Heinegg: The proposals are one-sided. They hurt
plaintiffs by limiting discovery, "but do nothing to penalize
obstruction in discovery and unwarranted motion practice."

336, William York: The proposals are one-sided. They will limit
discovery, hurting plaintiffs” attorneys. They will iIncrease
contention and disagreements, leading to more contentious motion
practice.

340, Joseph Treese: Seems to be aimed at the full package of
proposals iIn suggesting careful consideration of the expanded
case-management burden faced by the judiciary.

341, Karen Larson: "These limitations on discovery are strictly
for the benefit of defendants,”™ who hold all the evidence.
Plaintiffs largely bear the cost of depositions anyway. Further
discovery disputes will result.

342, Stephen C. Yeazell: "[A]vailable empirical evidence does not
suggest a crisis i1n civil litigation of the scope that would
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merit the proposed changes. The FJC studies "do not portray a
system in need of the[se] wide-ranging changes.'™ They show only
that occasional bad lawyers or less-than-diligent judges allow
pretrial proceedings to impede justice. The studies contradict
the proposals.

349, Valerie Shands:"As lawyers and judges, we suffer from
perception bias.”™ "[1]t may be that the length of time for
discovery is entirely necessary and proper.™ Hard research is
needed. We do not have it. The FJC analysis of surveys, including
one by the American Bar Association Litigation Section and one by
the American College of Trial Lawyers, shows remarkable
inconsistencies of results. Further, "[t]he trial itself

requires roughly two times the amount of man hours as the
discovery process."

Also suggests amending Rule 37 to increase the use of
sanctions to teach many attorneys that they can no longer '‘get
away with frivolous motions, irrelevant discovery requests, and
unfounded blanket objections.™

351, Eric Hemmendinger for Shawe Rosenthal LLP: Discovery is the
major reason for the excessive cost of litigation. It often
pressures employers into settling nonmeritorious cases.

354, Joseph Scafetta Jr.: Rather than allocate this one paragraph
among the several topics it covers, the point is that the rules
should be expanded to allow more discovery. Not 10, but 20
depositions; not 25, but 50 interrogatories; unlimited requests
to admit. ""[CJost should never enter into the equation defining
what is discoverable.™

357, Joanne S. Faulkner: Adopt a rule that discovery objections
are waived unless the objector initiates and conducts a good
faith conference within two weeks of the objection.”™ "[T]ypically
I have to chase objecting counsel for weeks on end to get a “good
faith” discovery conference going."

361, Caryn Groedel: From the plaintiff’s perspective in
employment law, the proposals appear "overwhelmingly and
undeniably aimed at chilling the number of lawsuits filed in the
federal courts.™

364, Sarah Tankersley: In medical malpractice cases, defendants
have vastly superior knowledge and much more documentation.
"Restricting the ability of parties to obtain relevant
information is going to lead to unfair results.”

366, Paul D. Carrington: There are occasional excesses, but the
FJC data do not support the claim that discovery is generally
excessive. It has been made expensive by hourly billing, but the
hourly fees iIn responding to requests to produce and sending
teams of lawyers to depositions are declining, and technology
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will bring further reductions. "The central features of the 1938
Rules enabling the enforcement of citizens” legal rights were
those confirming the rights of litigants to use the power of
government to investigate events and circumstances giving rise to
their claims or defenses.™

371, AJ Bosman: In civil rights cases, "[I]t is already next to
impossible to obtain necessary discovery in an action, with
Defense counsel taking full advantage of the current rules to
hide evidence essential™ to plaintiffs. "Judges routinely
interpret the existing rules against Plaintiffs and in favor of
Defendants * * *_""Railsing the bar to obtain essential and
necessary evidence is just going to leave Plaintiffs and their
attorneys at the mercy of big companies and their big law firms —
and the Judges with another excuse to favor the Defendants.'
Remember fee-shifting statutes reflect the role of private
attorneys general. Please reconsider, or at least provide some
protection for plaintiffs.

372, J. Burton LeBlanc, for American Association for Justice: AAJ
disagrees with the claim that excessive discovery occurs iIn a
worrisome number of cases, and creates serious problems. These
concepts are not defined by the Committee. The FJC demonstrates
there i1s no pervasive problem with discovery. In complex, high-
stakes cases the parties will agree to extend beyond the narrow
restrictions set by the proposed rules. The impact will occur
only in cases involving smaller plaintiffs against large
defendants. And they will create an incentive to maintain
information in forms that are costly to access, in order to claim
the cost of production outweighs possible benefits.

Additional general observations at pp. 24-25 suggest that
the proposals will force plaintiffs "to engage in these mini-
trials to prove unknown facts iIn order to even discover the
facts.” With less fact discovery, parties will have to rely on
more experts to prove their cases; defendants can cover the cost,
but plaintiffs cannot.

So, p- 25: "It 1s worth noting that this Committee and even
the enterprise of formulating rules of civil procedure has never
embarked on changes to the existing rules where the opposition to
it is as uniform and vocal on one side of the bar as It iIs in
this instance. There is no warrant here to depart from that
approach."

pp- 27-31 examine the "empirical™ studies relied on by
defense iInterests to show a crisis in discovery and conclude that
the studies are biased. Other studies show discovery is working
well.

The conclusion, pp. 31-33, argues that close analysis shows
that discovery problems lie not in disproportionate costs imposed
by small plaintiffs on corporate defendants, but in defendants
that "deliberately drive up the costs of discovery by fighting
discovery, hiding relevant documents, and coming up with excuses
to avoid producing discovery that will allow the other side to
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meet its burden of proof.' Taken together, the proposed changes
will have a devastating impact, and are a solution to a problem
that does not exist.

375, Jennie Lee Anderson for AAJ Class Action Litigation Group:
Empirical evidence shows that the discovery system is working
well. The presumptive limits would strip judges of the
flexibility they now use to manage discovery as they find
necessary. The proportionality standard will be impossible to
apply.

The proposed changes '"are extremely controversial and nearly
universally opposed by the plaintiffs” bar.” They are not ready
for prime time.

376, Laura Jeffs (and many others in the same firm, Cohen &
Malad) :""[T]hese proposed rules appear to be the Committee’s
attempt to “legislate” some form of tort reform.™

380, Robert D. Fleischner and Georgia Katsoulmoitis for Advocacy
Coordinating Committee, Massachusetts Legal Services
Organizations: The proposed changes should be considered in the
context of other procedural hurdles — heightened pleading,
obstacles to class certification, enforcement of arbitration
clauses iIn consumer contracts, and those imposed by the Prison
Litigation Reform Act.

383, Alan B. Morrison: "All of the changes move iIn one direction
— less discovery — not just for the mega-cases, which are the
only ones with reported problems, but for all cases. * * *
[CJumulatively they will have a very negative impact on many
plaintiffs.”™ And they will narrow judges” discretion by putting a
heavy thumb on the scale of less discovery. Balanced
recommendations would include a softening of the impact of the
Twombly and Igbal pleading decisions. The Committee should step
back and ask whether these changes, which reduce a plaintiff’s
chance of prevailing, achieve a fair balance. When it is prepared
to recommend adoption, the Committee should seek another, very
brief, period of comment on its style choices, not the substance,
to ensure the rules are as clear as possible.

The discovery rules have become very detailed, perhaps
because of the process of incremental changes. They can become a
trap for those who do not regularly practice in federal court. It
may be too much to ask the Committee to take a fresh look at
making the rules simpler and better integrated, but the problem
of increased complexity should be kept in mind in considering
these proposals.

384, Larry E. Coben for The Attorneys Information Exchange Group:
On the whole, the pretrial discovery system continues to work
well. The rules are not broken and do not need fixing. More
importantly, the proposed changes will make discovery more
expensive, more time consuming, and less productive. Responding
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to the submission by the Ford Motor Company, offers examples,
illustrated by lengthy attachments, of cases in which courts
found in appropriate attempts to avoid discovery.

386, Arthur R. Miller: Decisions and rules amendments have
erected a series of procedural stop signs that narrow citizen
access to court. The effects both reduce individual remedies and
curtail enforcement of important public policies. To a large
extent defendants, by general motion practice and resistance to
discovery, are to blame for high litigation costs. '‘Some
restoration of the earlier philosophy of the Federal Rules seems
necessary." These proposals turn away from the original vision of
a relatively unfettered and self-executing discovery regime.

Changes designed to narrow discovery began in 1983. "In
retrospect, the Committee”’s and my collective judgment was
impressionistic, not empirical. * * * [T]ime has cast doubt on
some of the assertions that were voiced at the time of the 1983
amendments to Rule 26. those doubts continue to be applicable to
the comparable assertions one hears today."™ And the attack on
discovery has continued in the 1993 amendments limiting the
numbers of depositions and interrogatories and the 2000 amendment
that required court permission to discover matters relevant to
the subject matter of the litigation. The present proposals would
magnify these limitations.

The problems of e-discovery are likely to resolve themselves
as information retrieval science and technology prove to reduce
costs, accelerate the process, and enhance the accuracy of
retrieval through a combination of statistics, linguistics, and
computer science.

"The Committee should focus more on how to make civil
justice available to promote our public policies.” "[O]Jur civil
justice system has lost some of its moorings.' Much can be
achieved through more extensive and sophisticated judicial
management, and by promoting cooperation between and among
counsel. It might even be wise to seek amendment of the Rules
Enabling Act, as by removing the restriction to ""general™ rules
so as to support rules that are specific to types of litigation
by complexity, dimension, or substantive subject. January
Hearing, p. 36: Professor Miller repeated the same themes, adding
that there iIs not yet any showing that the amendments made iIn
1983, 1993, and 2000 to narrow discovery have had any effect. We
should not be preoccupied with the cliched invocations of cost,
abuse, and extortion. Abuse is in the eyes of the beholder.
Extortion is the settlement you just agreed to.

472, Christopher Benoit: Supports the perspectives offered by
Professor Miller.

387, Morgan S. Templeton: (For want of a more obvious place to
summarize:) "1 want to let the Committee know that 1 support the
proposed changes * * *_"

392, Senators Christopher A. Coons, Patrick J. Leahy, Richard J.
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Durbin, Sheldon Whitehouse, and Al Franken: Specific mention is
made of the reduced presumptive limits in Rules 30, 31, 33, and
36, but the general tenor iIs addressed to all of the discovery
package, expressing the fear that the proposals are insufficient
to address excessive discovery and susceptible to limiting access
to justice. This is the full summary.

The Senate Judiciary Subcommittee on Bankruptcy and the
Courts held a hearing on the discovery proposals on November 5,
2013. Four questions were explored.

(1) "We have no doubt that discovery abuses exist and
contribute to excessive litigation costs when they occur.'™ But
there 1s a need for "a lot more empirical data.' The Advisory
Committee recognizes that In most cases discovery Is reasonable
and proportional to the needs of the case. Corporate structures
and profits have grown; it should be expected that discovery
costs will vary in proportion to the stakes of the litigation.

(2) It is doubtful whether the proposals will reduce
excessive costs in the worrisome number of cases where discovery
iIs said to be excessive. Attempts to curb perceived abuses are
reflected in amendments made in 1980 (adding discovery to the
pretrial conference); 1983 (adding proportionality); 1993 (adding
presumptive numerical limits); 2000 (narrowing the scope); and
2006 (addressing ESI that is difficult to access). Additional
"stop signs™ have been erected in pleading, summary judgment, and
class certification. All of these make litigation costs a
persisting problem. Why would we expect proportionality, and
tighter numerical limits, to work where other attempts have
failed? "We fear that they would not."

(3) The proposals are likely to have significant collateral
effects with “civil rights, consumer rights, antitrust, and other
litigation where the government lacks sufficient civil and
criminal enforcement resources to achieve optimal deterrence of
socially injurious behavior.”™ This is especially true in civil
rights litigation, where social disapproval of discrimination
means there often is no "smoking gun,™ forcing plaintiffs to rely
on circumstantial evidence that is within the power of the
defendant. Only one side is likely to benefit from the new limits
in these cases. And the proposals will encourage defendants to
increase motions practice before any facts are discovered,
imposing especially burdensome burdens on clients with few
resources.

(4) Rather than throw plaintiffs under the bus because of
dramatic stories about million-dollar discovery cases, other
means should be tried. Judicial training should be pursued. More
judgeships should be created when needed, and qualified
nominations promptly confirmed. Technology may offer solutions to
the perceived cost of electronic discovery. And clients can
monitor counsel to reduce the iIncentives created by hourly
billing.

397, Patrick Barry: "The proposed amendments are wholly
unwarranted and would further tilt the balance against those of
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limited means and limited power.' Lawyers should be trusted to
behave professionally, not strangled by new rules.

401, Urs Broderick Furrer: Many of the proposals will streamline
litigation, reducing time and expense. The Committee should
consider adopting the additional proposals made by Lawyers for
Civil Justice.

410, John H. Hickey for AAJ Motor Vehicle Collision, Highway, and
Premises Liability Section: Begins with a long list of reasons
why plaintiffs need much discovery. These are noted with the
proposed numerical limits. But includes the observation that
defendants in product liability cases commonly disclose the hot
documents, plans, prior test results, and prior similar incidents
only at the end of discovery, and only after the materials are
uncovered after multiple depositions, request, hearings, and
orders. Defendants, further commonly demand confidentiality
agreements as part of settlement, and non-sharing agreements and
protective orders to prevent plaintiffs In other cases from
easily obtaining the fruits of discovery in concluded cases.

412, Mark S. Stewart for Ballard Spahr LLP: "The high cost of
electronic discovery distorts the litigation process.” It "tilts
toward an asymmetrical burden' because plaintiffs In mass tort or
class-action securities cases, and patent assertion entities
generally do not bear the same discovery burdens as defendants.
Plaintiffs” counsel "frequently focus on the discovery process
itself as a means of obtaining strategic leverage."

424, Patricia Shaler: Supports the discovery proposals "for the
reasons set forth by John Kyl, WSJ, Jan 21, 2014." And Rule 11
should be enforced more frequently. "Civil litigation has morphed
from its intended purpose to an abusive, pugilistic battleground
by lawyers and for lawyers."

426, James Moore: Writes as a non-attorney, inspired by John
Kyl’s column, noted with 424 above. Supports the proposed changes
to Rule 26, having observed actions in which discovery is a
fishing expedition, and in which frivolous actions are settled as
a business decision to avoid the costs of discovery. Suggests
consideration of the British system in which the plaintiff pays
defense costs if the plaintiff loses.

428, Dave Stevens: Writes as owner of a small campground to
support "any and all rule changes that might reduce the cost of
discovery.”™ Discovery and other costs seem to lead insurance
companies to just settle. And insurers are no longer willing to
cover many of the activities formerly provided at the campground,
forcing the owners to withdraw those activities — no diving
boards, no rope swing, no renting kayaks, no zip line.

429, Lori Overson: "l second the comments of James Moore [426
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above] and Senator Kyl.™

430, Attilio Di Marco: Strongly supports the revisions of the
discovery rules "because they will decrease the high cost of
litigation in federal courts.”

431, Tom Ingram: Participated as an "expert witness”™ In a 9-year
litigation. In the first week on the job he wrote a "request for
disclosure™ that produced the smoking gun. Four years of
discovery followed, generating 200,000 pages of discovery that
was not nearly as useful. Eventually they settled for $3.5
million, but the CEO who chose to accept this sum repeatedly said
they would have been better off to drop the suit and get back to
business. Do anything you can to reduce the delay, cost,
confusion, and opportunity for lawyer abuse arising from the
discovery system.

432, Michael Croson: "I am in favor of the proposed changes to
Rule 26."

437, Craig Rothburd: "The way to streamline litigation is not by
placing limitations on information gathering, which harms all
litigants and only benefits larger more powerful iInterests, but
instead to provide more flexibility to the Courts in fashioning
realistic and measured discovery plans.”™ Many courts do that now.

438, Pat Smith: "These rule changes are common sense and should
be enacted.™

439, Kate Browne: "1 have been a lawyer for almost 30 years and
strongly believe the proposed rule changes would be very positive
for all litigants.”

440, Steve Mack: Writes not as a corporate lawyer but as a
stockholder iIn many companies: "l support the proposed changes to
discovery rules that will limit iIn scope the ability of parasitic
plaintiffs/plaintiff attorneys to force defendant companies to
spend inordinate sums of money™ and to settle meritless claims to
avoid discovery costs.

441, Cheryl Conway: The current rules of discovery damage
nonprofits as well as for-profit enterprises. This very expensive
legal process gives the plaintiff a serious advantage, because
there 1s no mechanism in place to ensure the claim has at least
some merit, and the plaintiff need only prolong discovery to
receive a settlement offer.

442, Christopher Wright: The rules are not broken. Why fix them?
The proposals "will only serve to deter meritorious cases, and
give corporate defendants a tactical and evidentiary advantage
over plaintiffs.”
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445, Gerald Acker, for Michigan Assn. for Justice: Endorses the
comments submitted by AAJ. The proposals lack balance — they help
defendants at the expense of plaintiffs, particularly in
asymmetric information cases. There is no empirical demonstration
of problems that need to be corrected; concerns about e-discovery
should not sweep the board. The proposals have a cumulative
impact. Less discovery means that more cases will be tried
because the parties cannot accurately assess the risks of trial.

447, Charles Crueger: "1 have never had a client even suggest
that a case should settle because of the cost of discovery.”™ Nor
has an opposing party ever settled for this reason.

451, Brian McElwee: Favors the discovery proposals. "You only
have to have one experience in a system that requires years to
process and costs disproportionate to any possible outcome to
know that the system needs to be improved.™

452, David Hill: Many years a chief financial officer of various
companies showed the need to seriously curtail fishing
expeditions in discovery.

466, Lisa 0. Kaufman for Texas Civil Justice League: "[S]trongly
supports changes to FRCP 26(b)(1) that limit the scope of
discovery to clearly pleaded claims and defenses.' Texas has
adopted changes that accomplish many of the same goals. "Our
members report to us that these changes have reduced discovery
costs and promoted better cooperation between parties without in
anyw ay impairing full and fair discovery."

471, Robert Fisher: Supports the proposed changes. Discovery 1is
often more about gamesmanship than a legitimate effort to find
relevant information.

474, Adam Childers: As an employer representative in employment-
related matters, fully supports the proposals as "long past due.™

475, Jeff Westerman for Litigation Section, Los Angeles County
Bar Assn.: The proposals will lead only to more law and motion
practice. There is no empirical evidence to support them; the FJC
study shows that discovery generally is working well, reflecting
wise exercise of judicial discretion. Tools to control discovery
already exist. Perhaps the time has come to create two tracks for
discovery — one for *complex™ cases in which no limits apply,
another for other cases iIn which the current limitations apply
(perhaps with some modification).

481, J. Paul Allen: Supports. "Please narrow the scope of
discovery to that which is necessary to the dispute.”

482, Charles Cavas: Supports the proposals, which will restore
rationality. "Tactical abuse of the existing rules has created a
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system where too often fair resolutions do not occur but rather
are driven by extortionist discovery demands and resulting
expenses."

484, Torgny Nilsson: Supports the discovery proposals, but notes
"that no amendments to the Rules will solve discovery abuses in
general until the federal courts start aggresively holding both
counsel and their clients accountable through monetary and other
sanctions for their failure to abide by their discovery
obligations.™

485, Peter Morse: Supports the Rule 26(b)(1) changes "and believe
that even more practical considerations should be made.™

486, Timothy Guerriero: In supporting "the proposed e-discovery
amendments," seems to embrace the discovery proposals in general
as "just a small step in bringing some rationality and common
sense to this aspect of our court system."

490, Patricia W. Moore: Professor Moore opposes the proposed
amendments, but focuses on discovery. (1) The FJC Study shows
discovery does not impose unreasonable cost of delay. (2) Average
case disposition times, the best indicator, have remained
essentially stable since 1986. (3) Judges and lawyers are well
aware of proportionality, and implement it, as shown by many
cases easily retrieved on WestLaw. (4) Federal courts are widely
perceived as pro-defendant; these proposals will aggravate this
perception.

494, Charles R. Ragan: "I have no doubt that some requesting
parties have used the existing rules to force settlements on the
basis of cost, rather than the merits of a case. On the ohter
hand, 1 have no doubt that some producing parties have sought to
delay merits adjudication or obfuscate factual issues through
mischievous production tactics. It does not follow from these
perceptions that the Committee should try in thr rule-making
process to legislate against every potential “bad actor.”"

540, Alex Dahl for Lawyers for Civil Justice: Supplements comment
267, pointing to the testimony of several witnesses describing
the great volumes of information preserved and produced.
Discovery is slowing, and often preventing, reaching the merits.

615, Sidney 1. Schenkier for Federal Magistrate Judges Assn.:
"Important changes have been made to the rules, especially Rule
26, iIn recent years. Judges and lawyers need time to learn to use
the changed rules, so that we can assess the efficacy of the
changes that have been made and what further changes might be
productive.”™ Sufficient time should be allowed for any of the
proposed changes to become part of the legal culture before
undertaking any further changes.(l) The FJC study itself shows
that discovery is a problem only in a small fraction of federal
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cases. (2) Past efforts to reduce the burdens of discovery in
these cases — involving high stakes, complexity, contentiousness,
big law firms, and hourly billing — have failed. There iIs no
reason to suppose that the present proposals will succeed on this
front. (3) But the proposals will impede desirable discovery in
many of the cases that now do not present problems. They will
limit access to information, particularly In cases where one
party holds much more relevant information than another. They
will Increase motion practice, In part because they are
confusing. (4) The causes of high litigation costs may lie
outside the Civil Rules; "Problems that arise outside the
procedure rules cannot be eliminated through rule changes.”™ (5)
All of the proposed changes to Rule 26(b)(1) "reflect an
unsupported but profound distrust of trial-level judges and their
exercise of discretion. The current rules give those judges the
power and the tools to limit discovery to what is reasonable * *

S

622, Helen Hershkoff, Adam N. Steinman, Lonny Hoffman, Elizabeth
M. Schneider, Alexander A. Reinert, and David L. Shapiro: (1) The
FJC study shows that discovery is not a problem in the large
majority of federal cases. Even cases that involve high levels of
discovery may well deserve high levels of discovery. (2) These
proposals will not be effective in reducing the burdens of
discovery in the cases that do encounter excessive discovery. The
causes lie in the nature of the cases — high stakes, complex
issues, contentious behavior, big law firms, and hourly billing.
Attempts to address these problems in 1993 and 2000 have failed.
"Problems that arise outside the procedure rules cannot be
eliminated through rule changes.”™ (3) These proposals will limit
desirable discovery in cases that are not a problem now. (4) The
changes, moreover, will engender confusion and invite iIncreased
motion practice. (5) All three of the major changes in Rule

26(b) (1) "reflect an unsupported but profound distrust of trial-
level judges and their exercise of discretion. The current rules
give those judtes the power and the tools to limit discovery to
what is reasonable * * *_*

630, Jon Kyl & E. Donald Elliott: "The process needs to move to
conclusion. Frustrated parties and interests have other options,
such as the Congressional acation being pursued on patent
litigation reform.”™ "Congress has generally deferred to the
experts iIn the rules committee; but, if problems become too
widespread and are not being dealt with by the judges, the
Congress could step in, with results that are not always easy to
predict."

634, William W. Large, Mark K. DeLegal, and Matthew H. Mears for
The Florida Justice Reform Institute: "The current rules do not
adequately protect litigants from excessive discovery.”™ "As a
whole, the package of Proposed Amendments will be a decisive step
forward."
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684, Michael E. Klein for Altria and Philip Morris USA: "PM USA
has maintained a public website containing documents it has
produced in all products liability litigation. Today, plaintiffs
have access to mroe than five million documents — nearly 25
million pages of information that detail virtually every aspect
of PM USA”s business since the 1930s.™

707, David Angle: "These proposed amendments are transparently
corrupt.”™ And reprehensible.

729, Stephen B. Burbank: (1) After a detailed review of discovery
rule amendments from 1980 onward, concludes: '"Because the only
major change in the discovery landscape since 2000 is the growth
of e-discovery, because the Advisory Committee addressed the
special problems of e-discovery in the 2006 amendments, and
because there is no reliable evidence that those amendments have
been ineffective, further discovery amendments at this time
(other than those that address special problems, as in 2006 and
2010) are at best premature. At worst they are overkill.” (2)
"[1]t is disconcerting to see how little attention the Advisory
Committee has given to the benefits of litigation and discovery."
Congress relied on simplified notice pleading and broad discovery
in enacting many statutes that rely on private enforcement to
substitute for public enforcement in implementing broad economic,
political, and social values. The Enabling Act exercises
delegated legislative power. It is not an exercise of Article 111
judicial power. The proposed reductions in discovery risks
destabilizing the infrastructure that Congress has relied on. (3)
It is a mistake to fixate on the ideal of transsubstantive rules
to adopt amendments that aim at the problems generated by a small
subset of contentions, high-stakes litigation but inflict serious
costs on the much larger range of ordinary litigation.

730, Langrock Sperry & Wool:"[W]e’ve watched with growing alarm
as the federal courts — once the models of even-handed justice iIn
civil cases, where the “little guy” could hold accountable even
well-funded corporate wrongdoers — increasingly tilt in favor of
the defense. We urge the Conference to reject”™ [the discovery and
Rule 4 changes].

1023, Brett J. Nomberg: The survey prepared for the ABA
Litigation Section was prepared by an attorney at one of the
largest defense law firms. ""Many lawyers who received the
questionnaires wrote back stating that there was a clear bias in
the survey questions.”™ The bias pushed toward responses favoring
limitations on discovery.

November Hearing, Altom M. Maglio: p 28: The proposed changes
send the message to magistrate judges and district judges that
they have been allowing too much discovery, real discovery. But
real discovery i1s needed.
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November Hearing, Cory L. Andrews for the Washington Legal
Foundation: p 42 *"[T]he status quo is completely unacceptable.”
"[D]iscovery-related costs are a competitive drag on the American
economy."” They deter foreign companies from locating here. They
harm the international competitiveness of American business. They
are passed on to consumers. This iIs a matter of fundamental
fairness; "[t]he fact that an iInjustice is visited on litigants
with a high net worth Is no more reason to ignore it than if an
injustice is visited on low net worth litigants.” No litigant
should be forced to settle an unfounded claim because the
discovery costs of defending on the merits are too high. The
proposals are ""modest, they’re incremental, they’re common sense.
They’re not radical. They’re not draconian.' Costs can run out of
control even in commercial litigation between large enterprises —
"[T]here’s no discounting the role of psychology in litigation."
"[Y]Jou might consider adding a materiality element * * *_"

November Hearing, Mary Massaron Ross — Immediate Past President,
for DRI: p 49 Clients are fleeing the jury litigation system for
private arbitrations, or are settling, because of cost. We need
to find "an efficient way [to] the key information that will
allow the case to be resolved on the merits.” This will help both
plaintiffs and defendants in § 1983 civil rights cases. Some
municipal clients are very tiny townships. In litigation with the
government, much government information is freely and widely
available. Government operates in the open. FOIA statutes yield
further information. Many police activities and jail activities
are videotaped. All of this information, plus a limited number of
depositions, suffices. But because my practice is appellate, |
cannot say confidently whether five depositions are enough in a 8§
1983 case with policy and customs kinds of issues.

November Hearing, Jonathan M. Redgrave: p 70 "1 do not believe
that we can wait forever for the ever-elusive empirical data to
develop.™ A fourth category of lies may be the absence of
statistics. Electronic information is developing at warp speed.
The Duke Conference, and many of the written comments already
submitted by disparate groups, reflect a consensus that the
discovery rules need further amendments. All parties will
benefit.

November Hearing, Michelle D. Schwartz, Alliance for Justice: p
168: The amendments should be viewed In a broader context of
events that impede access to justice for victims. Judicial
vacancies go unfilled and court budgets suffer draconian cuts.
Forced arbitration agreements block access. Class actions face
increasing limitations. Pleading standards have increased.
Limiting discovery will further discourage victims from going to
court.

November Hearing, Lily Fu Claffee — U.S. Chamber of Commerce: p
198 It i1s good to narrow the scope of discovery. Studies show
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that discovery costs range from 25% to 90% of litigation costs;
proper scope will help keep it at the 25% end. Cost results from
the amount of materials available for searching. Cost harms
global competitiveness. It also has a great impact on small
businesses. Insurance does not cover the costs incurred by the
firm itself, the time, energy, and psychic burden. More
fundamentally, the cost of discovery makes it economically
rational to settle unmeritorious claims. The proposed amendments
will not revolutionize litigation behavior, but they remain
desirable. 1t would be desirable to narrow the standard from
relevance by requiring both relevance and materiality.

January Hearing, Henry Kelston: p. 52 Opposing altering the scope
and amount of discovery through Rules 26, 30, 33, and 36 for
broad reasons. Reaction to the proposals has been polarized
because "they are highly skewed in favor of large corporate
defendants.™ "By design, these amendments will reduce discovery
costs for large corporations, simply by reducing plaintiffs”’
access to the information they need to prove their claims.”™ And
there 1s no evidence that there is a problem with discovery now.
Better means can be found to reduce costs: Create incentives to
cooperate; revitalize initial disclosure; sanction parties for
later production of material adverse evidence.

January Hearing, William P. Butterfield: p. 142 The most
important means of reducing discovery costs would begin by
adopting a cooperation regime with real teeth. Various local
rules and pilot projects provide illustrations. And rather than
reduced presumptive limits, phased discovery should be adopted in
a real way. The power to direct phased discovery exists in the
rules now. But local rules often get iIn the way.

January Hearing, Henry M. Sneath: p 236 (Speaking for DRI)
Generally supports all proposals. Offers the perspective of small
business firms caught up iIn business-to-business litigation. The
costs of discovery can be disabling. "Narrowing the goalposts"
will provide a much better place to begin the conversations
between lawyers about discovery.

February Hearing, Rebecca Love Kourlis, for AALS: p. 39 Overall,
the proposals move iIn the right direction. A supplemental comment
will note the results of two pilot projects. (1) A pilot project
in New Hampshire seemed to show little difference. But attorneys
liked what they were being asked to do because i1t comported with
what they were doing anyway. "So it was a culture issue.” But
there was one interesting difference -- there was a statistically
significant reduction in the number of default judgments against
defendants. (2) The Boston Litigation Section project was an opt-
out program; the evaluation was by survey of participating
lawyers. The net conclusion was that the pilot project rules were
better than the existing rules in providing a better resolution,
speedier and less expensive resolutions.

April 10-11, 2014 Page 182 of 580



Summary of Testimony and Comments
August, 2013 Civil Rules Published for Comment
page -45-

February Hearing, William B. Curtis: p. 77 Focusing initially on
the numerical limits, but also on proportionality: "You’s hearing
the defense side and the corporations they represent say, we lvoe
it, and the plaintiff side and the folks that we represent
saying, you’re changing the way the game is played and it’s
unfair. 1 think that’s a very telling point that we ought to be
reminding ourselves of."” It Is not that discovery is too
expensive. It is that disputes about discovery are too expensive.
"Rather than restricting the scope * * *, let’s restrict the
fight about the scope.”™ And i1t is about defendants who produce
millions of pages of documents — the Rule 34 proposals are at
least a start, but no more, in aiming for responsible answers.

February Hearing, Bradford A. Berenson: p 111 Offers three
examples of General Electric’s experience to illustrate "the
waste, burrden and cost of the current regime.”™ Nuisance-value
settlements ""go on every day * * * Because of the explosion in
the cost of electronic discovery.”™ And the use of sanctions for
spoliation "creates very strong incentives to gin up sideshow
litigation and gotcha games. * * * If they cdan take attention
away from the merits, divert it to this game tactical litigation
advantage through ginning up a spoliation fight, they can often
obtain settlement leverage, or an adverse inference iInstruction
that will help a weak case.™

February Hearing, David Werner: p 185 The main focus is on
preservation, but agrees that "[t]he scope of discovery allowed
by the rule should be narrowed as the committee has proposed.™

February Hearing, Michael L. Slack: p 193 If you want to reduce
the costs of discovery, do something about the *return or
destroy' agreements. | get the 50,000 core documents in
discovery. The case is resolved. Then 1 get another case growing
out of the same defect. In federal court I have to litigate my
efforts to discover the same 50,000 documents; defendants resist
producing exactly what they produced in the earlier case. In
state court 1 tell the judge the documents I want were produced
in another case and the judge tells the defendant to produce
them. ""[W]e start on a slippery slope by putting technical things
in rules, and once we get on that slope, we start tinkering with
it, 1t becomes more technical and more technical and more
technical. * * * [T]he problem we have today is we’re already
technical, now we’re ratcheting down further."

February Hearing, Megan Jones for COSAL (class-action law firms):
p 212 Technology changes every three years. It is likely that iIn
three more years technology will solve the problems we now
perceive in discovering ESI.

February Hearing, Lee A. Mickus: p 237 The proposals "are likely
to sharpen the focus of the discovery process on the real needs
of the parties.”
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February Hearing, Ashish S. Prasad: p 319 The form of technology
assisted review known as predictive coding will, of itself,
reduce the costs of discovery searches by about 25%. No more than
that because lawyers and clients still want eyes-on review to
protect personally identifiable information, trade secrets,
business-sensitive information, and such. And this saving will be
offset by large increases in data volume.

February Hearing, David Kessler: p 342 1 have used TAR in dozens
of cases, "I’m a huge proponent, but [do] not believe that this
committee should rely on It as a solution, as a panacea, or
should encourage i1t in the rules.”™ There is disturbing trend to
force parties, directly, or indirectly, to produce information
that is not relevant, or is privileged, or is outside the scope
of discovery, on the theory that TAR facilites identification and
Rule 502(d) protects against use of privileged information. A
party who wants to review the documents before producing them
cannot complain of the cost — that is the party’s own choice. But
502(d) does not solve all problems; huge injury can flow from the
production.

February Hearing, Danya Shocailr Reda: p 349 The discovery
proposals are too narrow. (1) They overlook "the power to imkpose
costs by discovery avoidance, discovery delay, discovery
attrition.” (2) They interfere with our societal choice to rely
on private enforcement of public regulatory values. Discovery
problems are affected not only information asymmetry, but by the
resources a litigant has available to acquire information. They
also are affected by fee structure — whether billable hour,
contingent, or donor-funded organization.
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RULE 26(B) (1) : PROPORTIONALITY; TRANSPOSED (B) (2)(C)(111) FACTORS

259, John Scanlon: Opposes all proposed changes. They "unfairly
balance the scales against the party seeking information and in
favor of a party who is unwilling to produce that information * *

>

263, The Cady Law Firm, by Christopher D. Aulepp: Three of the
five factors considered in determining proportionality are
criticized, without reflecting that they have been present in
Rule 26(b)(2) since 1983. (1) The amount in controversy 'sends
the message that only multi-million dollar cases are important.
This is un-American.” Implementation will create a new
battleground in litigation. So will the problem presented by
cases seeking relief that is not monetary.(2) The importance of
the issues: "to my clients, their case is often the most
important thing to them.”™ Who decides what is important? If it is
Congress, special interests would buy their issue to the top of
the list. And it may be difficult to define what the issues are.
(3) The parties” resources: No discovery would be available
against the bankrupt City of Detroit.

264, American Association of Justice Transvaginal Mesh Litigation
Group, by Martin Crump: Mistakenly asserts that the amendment
eliminates the discovery of nonprivileged matter relevant to a
party’s claim or defense. Challenges the "five factor
proportionality test”™ without noting present (b)(2)(C)(iii).
These factors "would be devastating to individual women seeking
to hold massive corporations accountable for their wrongdoing.™
"The time, expense, and level of litigation would dramatically
increase'™ as the parties litigate the five factors. Judges will
apply the factors differently. And this will make It more
difficult to discover "subtle issues,”™ such as the practice of
medical device manufacturers to arrange ‘‘ghostwritten™ articles
on outcomes the manufacturers select, to be signed by "handpicked
doctors."™

265 American Association for Justice Civil Rights Section, by
Barry H. Dyller: Eliminating the relevancy standard will increase
discovery disputes. The proportionality standard will enable
defendants to hide behind the excuse of burden or cost,
particularly in asymmetrical information cases.

266, American Association of Justice Aviation Section, by Michael
L. Slack: (The first pages of this comment are a detailed
illustration of the need to conduct extensive discovery in many
"aviation crash' cases.) Proposed 26(b)(1) will "drastically
limit[] the scope of discovery, * * * which will inevitably morph
into a new art form aimed at frustrating plaintiffs” discovery."
(1) "proportional to the need of the case™ "is flypaper for a
defense objection.' The proposed factors have too many subjective
variables to support consistent application. (1) Will the "amount
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in controversy"™ be determined by the tests that apply in
establishing diversity jurisdiction? (2) "How can discovery be
unimportant In an aviation crash case"? Does importance decline
iT a plaintiff settles with some defendants, with the effect of
discouraging early settlements? Does importance vary with how
frequently a produce fails? (3) What is the measure of "burden'?
Can a defendant multiply the burden by throwing legions of first-
year associates at a relatively simple task? Can a plaintiff get
more discovery from a wealthy defendant than from a nearly
bankrupt defendant?

267, Lawyers for Civil Justice, by Alex Dahl: The emphasis on
proportionality, currently in Rule 26(b)(2)(C)(i1ii1), is a great
benefit. The concept is routinely ignored. But proportionality
will be much better advanced if materiality is added to define
the scope of discovery: "any non-privileged matter that is
relevant and material to any party’s claim or defense."
Experience in England "has reportedly resulted in significant
curtailment of excess discovery.” This would align discovery more
closely with the needs of individual cases. 540, Alex Dahl for
Lawyers for Civil Justice: Supplements the first comment by
refuting the arguments that the proposal effects a change of
burden. The burden of showing that proportionality is not met is
on the party who opposes discovery. And both requesting and
responding parties have a substantial interest in presenting
their best arguments. Rule 26(g) shows that the burden of
ensuring proportionality falls on all parties. And those who
argue that proportionality means "one size fits all” simply miss
the point — proportionality means discovery tailored to the needs
of each case.

270, Ohio Association for Justice, by John Van Doorn: The
proportionality test "favors those accused of wrongdoing,
especially in cases where there is an asymmetry of information."
Defendants can hide information by objecting to the scope of
discovery. They can take positions based on ill-defined factors.
How can a plaintiff test a claim that discovery is too costly?
There will be more discovery disputes. The change Is unnecessary
because present Rule 26(b)(2)(C), including (iil), provides
protection. The difference is that the proposal shifts the burden
— rather than providing for defendant objections, it will impose
a burden on plaintiffs to justify the scope of discovery.

273, Cameron Cherry: Defendants control virtually all
information. "[C]hanging the purpose of discovery so that each
request must be weighed on a sliding scale”™ measured by the
proportionality factors "will not just hamper, but hamstring
justice. Rich and powerful corporations can afford to stonewall
discovery, bury relevant documents in a barrage of paper, and
file unnecessary objection after objection as it stands.”™ The
"studies"™ offered to support these changes are not impartial.
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275, Glenn Draper: As Rule 26(b)(2)(C)(1i1) now stands, the
burden Is on the party resisting discovery to seek protection and
justify i1t. Transferring the same factors to define the scope of
discovery will shift the burden to the party seeking information,
and 1t will not have detailed knowledge as to what information is
available or the cost of producing it. This is "an attempt to
insert additional barriers to prevent the average citizen from
confronting powerful corporations on an equal footing in court.”

276, John D. Cooney: Eliminating the language that provides
discovery of any nonprivileged matter relevant to a party’s claim
or defense, substituting a cost analysis, would severely restrict
the ability of plaintiffs to uncover evidence and hold better-
financed defendants accountable for their wrongdoing.

277, Marc Weingarten: Proportionality, measured by five
subjective factors, will require a hearing, or at least a motion,
for virtually every discovery request. IT the parties could agree
on the amount in controversy, the case would settle. A party
objecting to discovery will not concede the importance of the
information. So opinions will differ on expense and benefit. The
respective resources of the parties "is usually not even
contemplated with respect to the defendant until a punitive
damage phase * * * iIs reached.”

278, Perry Weitz: Even without considering purposeful attempts to
obscure Information by corporate bureaucratic manipulation or
unfounded claims of privilege, the proposals will have an unfair
impact on mass tort plaintiffs. The change in the scope of
discovery will eliminate the well-understood language and
presumption that any nonprivileged matter relevant to a party’s
claim or defense is discoverable. Defendants will habitually
object on the basis of the five-factor proportionality test. The
delays will be devastating, especially to living but in extremis
cancer victims who may lose the chance to have their day in court
during their lifetime.

279, Kyle McNew: Now does plaintiff personal-injury litigation,
but has been a defense commercial litigator. Changing the
standard from relevance to utility will invite discovery fights —
every party will believe the utility of requested information is
outweighed by the burden of responding.

280, Oren P. Noah: Changing the standard to require both
relevance and proportionality will defeat the presumption that
relevant discovery is allowed. A party can simply refuse to
provide discovery, forcing a motion to compel — and a well-funded
corporate client can easily afford to have i1ts attorneys do this.
As cases — including asbestos cases — become increasingly
complex, the need for accurate and reliable information
increases. And asbestos plaintiffs typically do not have any of
the information needed to prove their claims.
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281, Daniel Garrie: When a company adopts a new and more
efficient information system, It has a choice whether to migrate
old information into the new system. Courts should not be afraid
to impose the burden of retrieving information from the old
system if the company chooses not to migrate it to the new
system. There is no need to amend the rule; courts understand
this now. But if the rule is amended, the amendment should
account for this cost calculus.

282, Susan M. Cremer, Chair, AAJ Federal Tort and Military
Advocacy Section: Lawyers in the section litigate many Federal
Tort Claims Act actions for medical malpractice. These are
complex cases, often involving multiple health care providers.
"Under the new rule, the plaintiff would have to argue that the
likely benefit of the unknown information outweighs the
quantifiable cost and time burden to the defendant. This is an
impossible burden.™ This is followed by a case example. The
question was whether the anesthesiologist was present in the
operating room when the patient emerged from anesthesia, as
standard practice requires. The records did not show him present,
but he testified that he was. The defendants resisted the
discovery request, but the court ordered production of records
from three other operating rooms; one record tended to prove he
was in a different room. The plaintiff might not have got this
crucial discovery under the proposed rule.

285, Cory L. Andrews, Richard A. Samp, Washington Legal
Foundation: The Foundation champions individual liberty, free
enterprise, and a limited and accountable government. The "ever
increasing threat of exorbitant discovery costs [must not be]
permitted to distort the substantive rights of parties in
litigation.” "The overly broad scope of discovery * * * has long
been a source of mischief."” Adding proportionality establishes a
balanced approach that is a meaningful improvement. 1T discovery
confined to the parties” claims or defenses produces information
suggesting new claims or defenses, the pleadings can be amended.
Transplanting the list of proportionality factors to Rule

26(b) (1) is good, because present (b)(2)(C)(iii_) too often is
ignored or marginalized in practice. But care should be taken to
ensure that the emphasis on the parties” resources does not lead
to allowing unjust demands simply because a defendant has a high
net worth.

The continuing failure of past amendments intended to rein
the scope of discovery suggests that the scope of discovery
should be further reduced: "any non-privileged matter that is
relevant and material to any party’s claim or defense."
(Materiality i1s defined In the 1968 4th edition of Black’s Law
Dictionary as information that has a legitimate and effective
influence or bearing on decision.)

286, Stephen J. Herman: Has experience representing corporate
defendants, but writes on behalf of individual plaintiffs.
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Untested contentions of defense counsel resisting discovery
"frequently prove to be incorrect and/or incomplete.' There is a
"general disincentive” that dissuades "a defendant and its
counsel * * * from conducting a thorough investigation, from
asking the tough questions, and from disclosing potentially
relevant and material information to opposing counsel and to the
court.”™ Given the extreme disparity in knowledge between
plaintiff and defendant, the proposed amendment will lead to one
or the other of opposing bad results. Plaintiffs may be permitted
to conduct preliminary discovery regarding the defendant’s claims
of burden or expense. Or plaintiffs will not be permitted to
engage in such discovery, "thereby risk[ing] dismissal of the
action based solely on the untested assertions of one party
regarding the existence and nature of potentially relevant
evidence."” (There follow descriptions of five cases iIn which
crucial information that was not revealed during early stages of
discovery ultimately came to light.) "The proposed amendments, if
adopted, would greatly foster the potential for additional,

albeit unintentional, injustices; may tempt good lawyers to cross
the line; and will aid and assist those few unscrupulous lawyers
and companies who do have a win-at-all-costs mindset."

288, Sharon L. Van Dyck for the Railroad Law Litigation Section,
AAJ: "The availability of the evidence needed to prove Ilablllty
Iin an injury or death case against a railroad is highly skewed.
The railroad controls the equipment and access to the property
involved. Moving the proportionality factors from Rule
26(b)(2)(C)(1i11), where they become a condltlon of relevant
discovery, not a check on abusive discovery, "will inevitably
deprive worthy plaintiffs of access to evidence that is relevant
and necessary * * *_" "Individual plaintiffs should not be
punished for corporate complexity they had no part in creating
and have no ability to simplify.” Discovery is inevitably
extensive, "due to both the sheer size and complexity of the
industry and to the railroads” use of obstructionist tactics for
as long as possible * * *_" (A specific example is given.) It is
clear that because the railroad controls the information, but
burden of discovery falls primarily on the railroad. The proposal
risks raising that fact to become an obstacle to necessary
discovery.

289, Craig B. Shaffer & Ryan T. Shaffer: Joins the discussion of
proportionality with discussion of the proposal to eliminate the
provision for discovery that extends beyond claims or defenses to
include the subject-matter of the action. The broad conclusion is
that although there is little seeming change, as a practical
matter these proposals together will have the not undesirable
consequence of reducing overbroad discovery requests. (1)
"[R]elevance in the context of discovery, should be broadly
construed.”™ The only limits are that a party cannot rely on
speculation or suspicion, cannot roam in the shadow zones of
relevancy on the theory that matter that does not presently seem
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germane on the theory that it might conceivably become relevant.
Nothing in the proposals suggests a different measure of
relevance. (2) Moving the proportionality factors from Rule
26(b)(2)(C)(111) to Rule 26(b)(1) "does not effect any
substantive change iIn the scope of discovery.”™ Rule 26(b)(1) now
expressly invokes Rule 26(b)(2)(C) as a limit on all discovery.
Rule 26(b)(1)(B)(iii1) entrenches the proposition that lawyers are
responsible for heeding these concepts on their own. (3)
Nonetheless, there may be not undesirable procedural and tactical
consequences. All too often discovery requests are recycled or
pattern interrogatories and requests for production. The problems
are exacerbated when combined with ambiguous or overreaching
definitions and instructions. Eliminating the provision for
discovery relevant to the subject-matter takes away a safety net
that might be relied upon to excuse such excesses. (4)
Proportionality is case-specific. The proposed incorporation of
proportionality in Rule 26(b)(1) is likely to increase the
frequency of objections, but the objections are not likely to be
granted more often than other kinds of objections, "particularly
in response to carefully drafted interrogatories or requests for
production.™

290, Randall E. Hart: The present provision for discovery of
information reasonably calculated to lead to the discovery of
admissible evidence makes the process flow smoothly. Even with
it, experience as a contingent-fee attorney finds routine
stonewalling and groundless objections, in part responding to the
incentives of hourly billing. Adding a multifactor
proportionality test will cause a huge increase in motion
practice, impeding the search for the truth.

292, Lyndsey Marcelino for The National Center for Youth Law: The
work of this plaintiffs’ advocacy group will be impaired by the
cost-benefit balancing. Moving this from 26(b)(2)(C)(iii) to
become part of the scope of discovery is particularly likely to
affect child advocacy work because the defendants iIn our cases
are likely large public entities with limited financial
resources.”™ "“Disproportionate” will become the new “burdensome,”
but with a cruel twist in placing the burden of proof on the
plaintiff, in our case — children * * *_"

293, John K. Rabiej, Maura R. Grossman, & Gordan V. Cormack:
Proposes addition of this paragraph at the end of the first
paragraph in the Committee Note to Rule 26(b)(1):

As part of the proportionality considerations, parties
are encouraged, in appropriate cases, to consider the
use of advanced analytical software applications and
other technologies that can screen for relevant and
privileged documents in ways that are at least as
accurate as manual review, at far less cost.
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The proposal i1s further supported by 24 persons, expressing a
consensus reached at the Duke Law Conference on Technology-
Assisted Review held on May 2013. This endorsement of the use of
advanced analytical software applications and other technologies
to screen for relevance and privilege is offered as an offset to
the reluctance of some parties to explore these opportunities,
the fear that some courts may not sufficiently understand them,
and the risk that "an ill-founded opinion may be issued that
would further retard the use of TAR.™

The proposal i1s supported by a link to a RAND Study of
litigant expenditures for producing electronic discovery and the
full text of two articles. Grossman & Cormack, Technology-
Assisted Review in E _Discovery, XVII Richmond Journal of Law and
Technology, 1-48, concludes: "Technology-assisted review can (and
does) yield more accurate results than exhaustive manual review,
with much lower effort. Of course, not all technology-assisted
reviews (and not all manual reviews) are created equal.”™ The
second, published online, is Roitblat, Kershaw, & Oot, Document
Categorization in Legal Electronic Discovery: Computer
Classification vs. Manual Review. This article recounts a
comparison of manual review in a real proceeding, conducted by
225 lawyers, with a review of a random and representative sample
of the same document collection by different teams of lawyers (56
lawyers for each team) and by technology assisted review. The
conclusion is that machine categorization can be a reasonable
substitute for human review.

296, William B. Curtis, for Reglan Litigation Group, AAJ: Begins
by noting: "Experienced plaintiff firms recognize that the
“game’is now to back a truck of virtual documents up to the
courthouse and dump it, that may or may not include the real
items requested. As a result, a broad net needs to be cast in the
form of requests for production * * *_* But the proposals will
restrict discovery. Offers as an example discovery against a
manufacturer of a generic version of Reglan, a drug used to treat
stomach disorders. The request as to produce the label used by
the defendant, to determine whether it complied with FDA
requirements. It took five years to gain production, which showed
the label "'was inaccurate and missing bolded warning language.™
Lengthy appendices describe the efforts to gain discovery. The
label might never have been disclosed under the proposed
proportionality provision, which will require the requesting
party to show the need for full discovery rather than require the
producing party to show a burden that justifies restricting
discovery. Defendant corporations know what is in their files.
Plaintiffs do not.

297, Trevor B. Rockstad for the Darvon/Darvocet Litigation Group,
AAJ: The proposed change would eliminate the well-understood
language that allows discovery of any non-privileged matter
relevant to a party’s claim or defense. Different understandings
of proportionality will lead to inconsistent standards even with
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the same jurisdiction. Parties will litigate each of the five
factors, causing substantial prejudice to plaintiffs. "[I]t is
not difficult to imagine situations In which discovery issues are
litigated for the sole purpose of exhausting the resources of the
plaintiffs and their attorneys.”™ With Darvocet and generic
propoxyphene, for example, it is often necessary to engage in
extensive discovery simply to find out which of several different
entities made or sold the drug that harmed the plaintiff. And
echoes the comments in 264, the AAJ Transvaginal Mesh Group, that
limits on discovery will make it difficult to show that
manufacturers have arranged for ghost-written articles on their
drugs.

298, Philip J. Favro: The first part is a copy of Favro & Pullan,
"New Utah Rule 26: A Blueprint for Proportionality,”™ 2012
Mich.St.L.Rev. 933-979. Although the Utah rule is given
substantial treatment, most of the focus is on present federal
practice and the need to adopt an express proportionality limit
on the scope of discovery. (1) Among the current practices
commended by the authors is the extensive guidelines provided by
the District of Maryland. This is a good model, worthy of
incorporation in the national rules, but the national rule must
be more concise. "While a local jurisdiction perhaps has the
luxury of promulgating voluminous procedures and practices, the
Federal Rules cannot be cluttered with forty-three additional
pages of rules and requirements * * *_" (2) The Rule 26(Qg)
attorney certification requirement Is incorporated into
discovery-motion practice in N.D. Cal. This should be done in
Civil Rule 37(a)(1), so that a party moving to compel discovery
must certify "that the discovery being sought satisfies the
proportionality limitations imposed by Rule 26[(b)(1) and (b)(2)]
and Rulle 26(b) (VDB (1i1)." (3) It is anomalous that a party
seeking a Rule 26(c) protective order should have the burden of
showing that the discovery request is not proportional. Rule
26(c) should be amended to include a provision that "If the
motion raises the proportionality limitations imposed by Rule
26(b)[(1) and (2)] and Rule 26(g) (1) (B)(i11), the party seeking
the discovery has the burden of demonstrating that the
information being sought satisfies those limitations.” (4)
Proportionality will work better if initial disclosures are
expanded. At a minimum, each party should produce copies, not
merely identify, documents it may use, and each should produce
all documents it refers to in its pleadings. (5) Utah has divided
civil litigation into three tiers. The top tier, for cases
involving more than $300,000, imposes limits of 20
interrogatories, 20 document requests, and 20 requests for
admissions. Total fact deposition time is restricted to 30 hours.
For matters between $50,000 and $300,000, these limits are
halved. For matters under $50,000, the limits are reduced to 5
document requests and requests for admissions, and fact
depositions are limited to 3 hours total per side;
interrogatories are eliminated.
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299, Aaron Broussard: 1T intended to reduce discovery disputes,
the proportionality proposal will backfire. Almost every
discovery response 1s preceded by "unduly burdensome'™; usually an
opposing party thinks your discovery request is worthless, and
will not admit its worth even when recognized.

303, Gregory K. Arenson, Report of the New York State Bar
Association Commercial and Federal Litigation Section: Notes the
continuing efforts of bar groups and rules committees to narrow
the scope of discovery, going back to 1977. (1) "[T]here has been
a continued movement toward proportionality in e-discovery as
evidenced in the federal case law.”™ "The Section supports these
changes, although it does so with caution.'™ (2) The change likely
will lead to substantial litigation regarding application of the
proportionality requirement, at least iIn the beginning. Making
proportionality part of the scope of discovery may encourage
objections, as compare to current reliance on Rule 26(c) motions
for protective orders. (3) To avoid any doubt, the Committee Note
should state that existing case law interpreting Rule
26(b)(2)(C)(1i1) applies in determining proportionality. (4)
"[T]he new Rule’s most important function may be to signal
strongly that the scope of discovery should be narrowed.™ The
Advisory Committee thought it had solved the problem when it
added the provision that has become Rule 26(b)(2)(C)(iii). The
problems have not yet been solved November Hearing: Michael C.
Rakower, p 287: For the section: "[W]e continue to support the
proposal, but we do so with caution.”™ It is likely to lead to
increased litigation during the early stages while parties and
courts become comfortable with the notion and boundaries, but
this will even out over time.

307, Hon. J. Leon Holmes: Suggests that making proportionality
part of the scope of discovery will generate more disputes, and
disputes that "will be less susceptible to principled
resolution.” This is tied to the proposal to revise the provision
that allows discovery of relevant information that appears
reasonably calculated, etc., as if this "relevant information”
provision now defines the scope of discovery. Whether proposed
discovery is reasonably calculated to lead to the discovery of
admissible evidence is something that can be decided early in the
case. Proportionality cannot be decided without understanding the
value of the case and the information available through other
sources — information that is not available until discovery is
completed, or nearly so, and then will be a subjective matter.
And adds that dockets should be managed by judges; cases should
be managed by lawyers.

309, Kaspar Stoffelmayr: Writing from Bayer Corporation
experience with mass tort cases in MDL proceedings, endorses
Lawyers for Civil Justice Proposals. Discovery causes our system
to cost far more than the procedure of other countries, with no
improvement in results. Most discovery costs are wasted; only a
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very small fraction of discovery materials are used as evidence.
The fact that discovery i1s practiced In proportion to the needs
of most cases should not disguise the fact that 5% of cases
account for 60% of litigation costs (a study is cited In n. 4);
fixing the system for those cases would be an Important advance.
Excessive discovery costs systematically increase settlement
costs: all parties recognize that a defendant saves the large
costs of discovery by settling at a figure well above the
expected value of the claim. The proportionality test iIn present
Rule 26(b)(2)(C)(1i1) is seldom invoked. It is good to move it to
become part of the scope of discovery. But more is needed.
Discovery should be limited to information that is material to
the parties” claims or defenses. January Hearing: p. 88: Similar,
with an example of a case that went to an 8-week trial — Bayer
produced over 2,000,000 pages of documents; 0.04% were used as
exhibits. It would be hard to transfer the procedures of many
other countries to our system, but in Britain they have single-
event trials and manage with far less discovery.

310, Johnathan J. Smith, for NAACP Legal Defense Fund:
Proportionality will frustrate the efforts of plaintiffs in civil
rights cases to obtain necessary and vital discovery. Much
circumstantial evidence is needed to prove intentional
discrimination. Discriminators have learned to "“coat various
forms of discrimination with the appearance of propriety,”" or to
profess some nondiscriminatory motive.

A special danger is that defendants will self-apply the
concept of proportionality in responding to discovery requests,
and will monetize the importance of the case. The result will be
less diligent efforts to find relevant and responsive information
in replying to discovery requests. A defendant will make less
effort to respond when a poorly paid plaintiff claims
discrimination than when a highly paid executive makes the same
claim. Plaintiffs like those who claim widespread abuse of *stop
and frisk™ police policies will face the same response —
individual damages claims are small, or (as in the New York case)
no damages are claimed. Present Rule 26(b)(2) leaves
implementation of proportionality in the hands of judges. It is a
mistake to put it in the hands of those who respond to discovery
requests.

Nor is there any showing that discovery costs are a special
problem in civil rights cases. If other types of cases present
special problems, changes in the discovery rules should be
limited

311, James Coogan: The proposal is "designed to harm a party
seeking discovery from a large organization.'™ A party requested
to produce will have an incentive to complicate the process in
order to complain that discovery is too costly. This "places the
burden on the Plaintiff, who is not privy to the operations of a
Defendant, to justify the unknown.™ It will increase disputes and
thus delays.
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313, Steve Telken: Defending parties will feel compelled to use
proportionality "to attempt to block or delay even legitimate
discovery requests, lest they be accused of less than zealous
advocacy for a corporate client.”

314, John F. Murphy, for Shook, Hardy & Bacon (John Barkett was
firewalled from the comment): The current discovery system ™is
unbalanced and in need of repair.” (1) Patent litigation often
generates high discovery requests, and offers to settle
calculated to fall well below discovery costs. (2) Gamesmanship
in personal injury litigation leads to requests for sanctions ""to
discolor a defendant in the judge’s eyes.”™ No matter how careful
a defendant is, '"there can always be allegations that a page,
document, or flash drive has not been produced.”™ (3) Discovery
has come to be used to challenge the process of responding.
"[P]laintiffs have insisted on detailed explanations of the
criteria defendants use to review documents; requested up-front
production of hold notices and distribution lists; insisted that
corporate parties list all of their records and information
systems, regardless of a system’s relevance to the litigation;
and demanded access to non-relevant documents in the review sets
that defendants used to make predictive coding decisions.”™ The
changes will be significant steps toward addressing the high,
asymmetrical costs of excessive discovery.

Proportionality is the most important principle. The
amendment will encourage judges to be active in weighing costs
and benefits.

315, David Jensen: Proportionality is a "further invitation for
large defendants to continue, or increase, their standard
objections based on unarticulated burdens.™

317, Steven Banks for the Legal Aid Society in New York City:
(This long comment begins with a description of many different
types of litigation that would suffer from the proposed
proportionality limit and from reducing the presumptive numbers
of discovery requests. The background is summarized here, but
should be recalled with the comments on other specific
proposals.)

Section 1983 actions against municipalities require many
discovery events to show custom, policy, or practice of violating
the law. Jail and prison litigation often requires proof of a
claim under a deliberate indifference standard, and a plaintiff
must overcome the deference often extended to prison officials.
In Fair Labor Standards Act cases it may be necessary to
establish joint employment to satisfy statutory thresholds for
coverage; discovery of employment records to show wages and hours
can be extensive. In discrimination or retaliation employment
cases the defendants possess most of the evidence. Wal-Mart v.
Dukes means plaintiffs often need discovery for class
certification, increasing the number of discovery events. And
slashing the limits will be taken as endorsing a more restrictive
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approach to discovery generally. Finally, many prospective
clients must be turned away, and must proceed, If at all, without
representation. Their needs should be considered.

The proportionality limit is strongly opposed. Legal Aid
clients often have comparatively small damages claims, regardless
of the strength of their cases. Discovery should not be curtailed
for this reason. Considering the importance of the issues at
stake In the litigation "is insufficiently specific to guarantee
heightened consideration for civil rights and other
constitutional claims.” Rule text or comments should state that
constitutional and civil rights claims are presumed to have a
high level of importance. And measuring the likely benefit of
proposed discovery 'is often unknowable at the outset of
litigation.”

318, Brian Sanford: Excessive discovery is adequately limited
now. ""The problem is disproportionately low discovery, not high."
The $100,000 claim of a cashier may be as complex as the
$10,000,000 claim of a business owner. (319, Christopher Benoit,
iIs verbatim the same. 320, Thomas Padgett Jr., interpolates
points of emphasis in between verbatim duplication.)

321, Timothy M. Whiting: The proposed changes will have a grossly
disproportionate effect on plaintiffs in complex product
liability cases. Defendants” information is compartmentalized;
plaintiffs” information is a relatively open book. The proposed
changes would eliminate the standard that allows discovery of
information relevant to the parties” claims or defenses. "By
replacing relevance with a cost analysis, these proposed rules
would severely restrict the ability of plaintiffs to uncover
evidence."

322, Michelle D. Schwartz, for Alliance for Justice: The change
"will upset decades of precedent and invite disputes and
uncertainty.” And the language creates a risk of overreliance on
monetary stakes in the cost-benefit analysis.

323, Jonathan Scruggs, Alliance Defending Freedom: *“Proportional

to the needs of the case” i1s an extremely vague standard.

"Governmental defendants may try to limit discovery in religious

liberty cases by portraying constitutional freedoms as

insignificant because of the small damage awards usually at stake
*

* K (1]

324, Jonathan J. Margolis: Deleting the classic definition of
discoverable information — information reasonably calculated to
lead to the discovery of admissible evidence — and replacing it
with an overriding proportionality standard will mean that
relevant evidence is not discoverable as of right. Application of
proportionality will be difficult and inconsistent. The "needs of
the case™ cannot be defined. The amount in controversy will be
difficult to assess at the beginning of the litigation, and the
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inquiry will be unwieldy when equitable relief is significant.
The possibility of multiple or punitive damages also must be
counted. And balancing will prove inapt when It is necessary to
go through discovery to find out what is at stake. And account
should be taken of factors not subject to easy quantification,
such as pain and suffering or emotional distress. And damages may
increase during the course of the litigation. Looking for the
amount in controversy could become a self-fulfilling prophecy by
constricting the information needed to show what is at stake.

327, Malini_Moorthy for Pfizer, Inc.: This change "has the
potential to significantly reduce much of the undue burden that
Pfizer routinely faces as a defendant responding to discovery
requests.” With two examples, also provided at the November 7
hearing: one is a litigation in which Pfizer spent $40,000,000
under a court order to preserve backup tapes for 8 years without
any party ever looking for anything there, and also collected
multiple millions of documents from 170 custodians and over 75
centralized systems, producing 2,500,000 documents representing
more than 25,000,000 pages, to have 400 of those documents marked
at trial. Overall, iIn the year ended October 1, 2013, Pfizer, for
as many as 60 ongoing litigation matters, collected roughly
1,000,000,000 pages of documents from 3,000 custodians. OFf them
about 140,000,000 were identified as potentially responsive.
25,000,000 pages were produced; 5,500,000 of them required at
least one (expensive) redaction. "Pfizer is not, and should not
be, in the business of discovery.”™ This "is clearly money that
could better be spent developing life-saving drugs and improving
health outcomes around the world."™ November Hearing: p 261
Repeats the same observations.

328, U.S. Chamber Institute for Legal Reform: The proportionality
provisions now in Rule 26 have failed to achieve their purpose.
Litigants and judges commonly ignore them. Proposed Rule 26(b)(1)
"would provide much-needed balance.”™ 1t would help transform the
"anything goes'™ approach into an approach that protects against
the worst abuses. (There are figures for the costs of discovery.)

330, Wade Henderson for The Leadership Conference on Civil and
Human Rights: Rule 26(b)(1) i1s the specific focus of comments
addressed to "many of the proposed changes.™ The proportionality
standard will impact plaintiffs, such as victims of employment
discrimination, who have the burden of proving their claims "in
the face of severe imbalances in access to relevant information.
Such information asymmetry requires discovery rules that rectify
these imbalances, not exacerbate them."™ And there is no empirical
basis for the proposed changes. The broader statements emphasize
the vital importance of private plaintiffs, as private attorneys
general, in enforcing civil rights claims. In 2005, out of 36,096
civil rights cases the United States was the plaintiff in 534,
1.5%. The rest were brought by private plaintiffs. And discovery
is all the more important in light of recent decisions that "have
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limited access to the courts for vulnerable Americans,' both by
substantive rulings and by such procedural rulings as those that
heighten pleading standards and expand the reach of arbitration.

343, Doug Lampe for Ford Motor Company: Discovery is used against
Ford in personal-injury product liability litigation "to gain
tactical or settlement leverage, for discovery-on-discovery, or
for satellite litigation.”™ In each of several states Ford has
more product litigation than in the rest of the world combined.
And it Is at a competitive disadvantage because, as a domestic
company, most of i1ts documents and witnesses are subject to
discovery demands. Its foreign-based competitors have few
documents or witnesses subject to discovery compelled by courts
in the United States. The emphasis on proportionality invokes
factors that are familiar to state and federal courts because
they are now in the rules. It makes clear "the reality that
discovery necessarily involves a balancing of interests.”™ 450,
Vickie E. Turner for Wilson Turner Kosmo LLP: *"As counsel for
Ford In numerous cases,’ quotes and adopts the passage quoted
above.

344, Shanin Specter, Thomas R. Kline, Andrew J. Stern, Andrew S.
Youman: These comments are shaped by experience iIn catastrophic
injury cases. The present rules work reasonably well. The changes
will adversely affect our clients. Proportionality will be
difficult to manage. The party requesting discovery is least iIn a
position to show the cost of producing or the value of
information not yet produced. Will there be an evidentiary
hearing? Discovery on respective resources? How can the
requesting party show the importance of the discovery in
resolving the issues when the information remains hidden?
Proportionality objections, further, will become boilerplate.

346, Kenneth J. Withers, for The Sedona Conference Working Group
1 Steering Committee: Endorses moving the proportionality
provision and limiting discovery to matter relevant to a party’s
claim or defense. This will help cabin excessive discovery, and
may have an indirect effect on the burdens caused by over-
preservation.

But, in line with other suggestions that the rules should
expressly define the duty to preserve, suggests adding 'or
preservation”™ in Rule 26(b)(2)(C) at three points: "the court
must limit the frequency or extent of discovery or preservation’;
"the discovery or preservation sought is unreasonably cumulative
* * *-" the proposed discovery or preservation is outside the
scope permitted by Rule 26(b)(1)."

347, Genie Harrison: It is not clear whether this comment
addresses a supposed limit on the number of Rule 34 requests, or
instead expresses concern with proportionality. Offers an example
of a case iIn which the documents needed to prove a plaintiff’s
case could not have been asked for "under the rules change.™
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348, Stephanie Bradshaw: Proportionality will place plaintiffs at
even more of a disadvantage to defendants. The Committee Notes
that parties must observe proportionality without court order
because it is made part of the scope of discovery. "[1]f parties
were to miscalculate the proportionality determination, they
could thus be exposed to sanctions, which could result in a
chilling effect.”™ Reducing the flow of information also will
impede settlement, which iIs more readily achieved when all
parties understand each others” positions. Together with the new
numerical limits, plaintiffs will be placed at an informational
disadvantage from which they are unable to recover.

349, Valerie Shands: ""Working for plaintiffs” firms, 1 know we
value transparency above costs. * * * [W]e need to have that
information to know that it is irrelevant or duplicative, and
because its broad scope does occasionally turn up highly
probative information.”™ It is hard enough to get relevant
information out of defense counsel as i1t is. "[T]he cost is worth
it to achieve justice.”

350, Pennsylvania Bar Association: Today, the proportionality
factors "are rarely applied because of the notion of some that
parties are entitled to discover all facts, without limit, unless
and until a court says otherwise.”™ But the Committee Note should
emphasize that cost and burden are simply two factors to be
considered along with the others. Part of the risk is that cost
is the first factor listed.

351, Eric Hemmendinger for Shawe Rosenthal LLP: Proportionality
i1s particularly important with respect to ESI. In employment
cases, "plaintiffs” counsel use electronic discovery requests
tactically, to pressure the defendant into settlement or to lay
the groundwork for a spoliation claim.”

355, Advisory Committee on Civil Litigation, E.D.N.Y., by Guy
Miller Struve: The Committee has long recommended
proportionality. But suggests that the Committee Note alleviate
an ambiguity to stating that the reference to the importance of
the i1ssues at stake calls attention to the fact that importance
is not measured solely iIn monetary terms.

357, Joanne S. Faulkner: "For a $1,000 consumer protection case,
defendants will surely argue that the consumer should be entitled
to no discovery.”™ This will thwart the purposes of consumer
statutes that often provide a relatively nominal amount of
statutory damages, but also provide for attorney fees. '“Monetary
awards understate the real stakes.”"

358, Dusti Harvey for AAJ Nursing Home Litigation Group:
Plaintiffs in nursing home litigation typically are unfamiliar
with the court system. Defendants are represented by many lawyers
and control the necessary information. The proposal "would impose
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a significantly narrower range of factors for a court to consider
when determining whether or not to permit particular discovery."

Nursing homes typically utilize written policies and procedures;

the proposal would make discovery more difficult. In considering

the 1mportance of the issues and the importance of the discovery

items, the court could inadvertently usurp the role of the finder
of fact.

359, Andrew B. Downs: The Rule 26 amendments do not go far
enough. The scope of discovery should be limited to what is
material.

360, Robert Peltz: The proportionality factors will have to be
applied by the court iIn every case. The standard is too amorphous
to be enforced fairly. Tremendous burdens will be imposed on
district judges. And a ruling in one case will be much less
significant precedent for other cases because a unique balancing
of factors is required for each case.

361, Caryn Groedel: Proportionality will have a chilling effect
on discovery and the plaintiff’s ability to prove the case.

362, Edward Hawkins: Proportionality "will only encourage rule
breaking plaintiffs and defendants to withhold evidence.”™ Current
Rule 26 provides protection enough.

363, Dean Fuchs, at request of NELA-Georgia Board:
Proportionality will encourage defendants to file motions to
narrow the scope of discovery, hoping the court will deny
plaintiffs access to the evidence they need to prove their
claims.

365, Thomas Osborne and 14 others for AARP Foundation Litigation:
Placing on plaintiffs the burden of proving proportionality is
harsh; their resources are generally more limited than
defendants” resources. "With little or no information, upon what
basis can the plaintiff argue the importance of the issue, the
importance of the discovery in resolving it, and/or whether the
burden or expense outweighs the likely benefit?"

365, Edward P. Rowan: The subjective weighing of cost and benefit
will work an injustice "if a judge opines that discovery should
not occur."

368, William G. Jungbauer: Replacing discovery relevant to the
claims or defenses with a five-factor proportionality test, moved
from 26(b)(2)(C)(1i1), changes a shield to a sword, "'shifting the
burden to the party seeking information, who may be at a
considerable disadvantage when it comes to having the information
necessary to carry such a burden.™

369, Michael E. Larkin: The change "flips the burden of proving
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the utility of discovery on the party seeking the discovery.™ It
will result in parties opposing discovery without having a burden
to show why, generating more motion practice. And the addition of
"allocation of expenses™ to Rule 26(c)(1)(B) makes the change to
proportionality unnecessary.

372, J. Burton LeBlanc, for American Association for Justice:
Proportionality is examined at great length. The first statement
is that introducing proportionality as a limit on the scope of
discovery can be viewed as changing it "from a practical
consideration to one that renders critical information off-limits
merely because i1t may be expensive to retrieve.” That will
fundamentally alter the scope of discovery. (1) The amount iIn
controversy is misleading; many cases are in federal court
because Congress made federal law to support claims that seek
small damages, or only injunctive or declaratory relief. This
problem may not resolved by considering the importance of the
issues because there is no indication of the extent to which any
particular court will rely on the importance of the issues. (2)
Who determines how important an issue 1s? The court is not likely
to have enough information to make this determination at the
outset of the case. (3) As for the parties’ resources, when a
small plaintiff sues a large corporate defendant, whose resources
determine this? Can the defendant argue for limited discovery
because the plaintiff’s resources are limited? (4) Defendants
will argue iIn every case that the discovery iIs not important in
resolving the issues. Without discovery, there will be virtually
no information to support the court’s determination. (5)
Balancing likely benefit against burden or expense will support
an argument in every case that discovery is too burdensome. It
will create an incentive to preserve documents in formats
difficult to access. ""The proportionality test gives defendants a
step-by-step formula to argue that critical relevant information
should not be produced™; the argument will be made iIn every case.

IT moving these factors iInto the scope of discovery is not
intended to change the rule, as some have suggested, why make the
change? The Committee Note says the revision limits the scope of
discovery. The change "likely will be interpreted as a
substantive change.”™ The present rule, further, requires the
court to make a determination that discovery should be limited;
the proposed rule imposes an insurmountable burden on the party
with fewer resources and less access to relevant information. Nor
does the argument from Rule 26(g) persuade. The Rule 26(Q)
certification iIs made to the best of the party’s knowledge,
information, and belief formed after a reasonable inquiry. The
party requesting discovery does not have to prove the requests
are not unduly burdensome or expensive; the proposed rule likely
will impose that burden.

373, Michael L. Murphy for AAJ Business Torts Section: Treats the
"reasonably calculated™ sentence as defining the scope of
discovery under present Rule 26(b)(1), and urges that the multi-
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element test of proportionality should not be substituted. The
test is so subjective that a party could file a non-frivolous
challenge to almost any discovery request. This tactical motion
practice will have disproportionately negative effects on small
business and other plaintiffs. In trademark, copyright, trade
secret, and occasionally patent litigation it may be difficult to
prove actual damages; if only injunctive relief iIs sought, the
stakes may seem small. There is no need to further restrain
discovery. The complaint will already have survived heightened
pleading standards. Plaintiffs have little economic interest in
pursuing voluminous discovery when the amount in controversy is
relatively small. Varying standards will develop across the
circuits, "further eroding uniform application of justice and the
federal rules.” Present protective order practice, and the
authority to limit discovery under the same factors iIn present
Rule 26(b)(2), afford protection enough. The default limit in
26(b)(2) should not be amplified as a default limit on discovery.

374, Christopher Placitella for AAJ Asbestos Litigation Group:
Under the present rule "relevancy' is defined by the "reasonably
calculated” sentence. The proposal narrows the scope. It
incentivizes a defendant to claim production is too costly,
"shift[ing] the burden to the plaintiff to attempt to explain why
evidence the plaintiff has never seen is sufficiently beneficial
to outweigh the costs unilaterally alleged by the defendant.' In
asbestos cases this "will result in t