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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

Meeting of January 8-9, 2015
Phoenix, Arizona

Draft Minutes
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ALENAANCE ... 1
Introductory Remarks..........cccooevereninninii e, 2
Approval of the Minutes of the Last Meeting ................... 3

Report of the Appellate Rules Advisory Committee......... 3
Report of the Bankruptcy Rules Advisory Committee......4

Report of the CM/ECF Subcommittee ..........cccccovevveennne, 6
Report of the Administrative Office............cccceeveiiveinnen, 7
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Promoting Judicial Education Through Videos............... 13
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Next Committee Meeting .......ccccevvvvvirniniinieneee e, 18
ATTENDANCE

The winter meeting of the Judicial Conference Committee on Rules of Practice and
Procedure was held in Phoenix, Arizona, on January 8 and 9, 2015. The following members were

present:

April 9-10, 2015

Judge Jeffrey S. Sutton, Chair
Dean C. Colson, Esquire
Associate Justice Brent E. Dickson
Roy T. Englert, Jr., Esquire
Gregory G. Garre, Esquire
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Elizabeth J. Shapiro, Esq., represented the Department of Justice in place of Deputy Attorney
General James M. Cole. Larry D. Thompson, Esqg., was unable to attend.

Also present were Professor Geoffrey C. Hazard, Jr., consultant to the committee;
Professor R. Joseph Kimble, the committee’s style consultant; and Judge Jeremy D. Fogel,
director of the Federal Judicial Center. Judge Anthony J. Scirica, Judge Sidney A. Fitzwater, and
Judge Eugene R. Wedoff participated in a panel discussion chaired by Judge Sutton. Associate
Justice Sandra Day O’Connor attended as an observer.
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Advisory Committee on Appellate Rules —

Judge Steven M. Colloton, Chair

Professor Catherine T. Struve, Reporter (tel)
Advisory Committee on Bankruptcy Rules —

Judge Sandra Segal Ikuta, Chair

Professor S. Elizabeth Gibson, Reporter

Professor Troy A. McKenzie, Associate Reporter
Advisory Committee on Civil Rules —

Judge David G. Campbell, Chair

Professor Edward H. Cooper, Reporter

Professor Richard L. Marcus, Associate Reporter
Advisory Committee on Appellate Rules —

Judge Reena Raggi, Chair

Professor Sara Sun Beale, Reporter (tel)
Advisory Committee on Evidence Rules —

Judge William K. Sessions 11, Chair

Professor Daniel J. Capra, Reporter (tel)
Subcommittee on CM/ECF

Judge Michael A. Chagares, Chair

The committee’s support staff consisted of:

Professor Daniel R. Coquillette Reporter, Standing Committee

Jonathan C. Rose Secretary, Standing Committee; Rules
Committee Officer

Julie Wilson Attorney, Rules Committee Support Staff (tel)

Scott Myers Attorney, Rules Committee Support Staff (tel)

Bridget M. Healy Attorney, Rules Committee Support Staff (tel)
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INTRODUCTORY REMARKS

Judge Sutton called the meeting to order by thanking the Rules Office staff and the
marshals for their service. He introduced one new member of the Committee, Associate Justice
Brent E. Dickson of the Indiana Supreme Court. He also introduced Judge Sandra Segal Ikuta of
the Ninth Circuit, the new chair of the Bankruptcy Committee, and Judge William K. Sessions
111 of the District of Vermont, the new chair of the Evidence Committee. Finally, he introduced
Judge Anthony Scirica of the Third Circuit, who helped coordinate the afternoon’s panel
discussion on pilot projects.

He then summarized the results of the September 2014 Judicial Conference, which
unanimously approved both the Bankruptcy Committee’s one proposal and the entire Duke
Package. The proposed amendments are now before the Supreme Court of the United States.

Finally, Judge Sutton announced that, on December 1, 2014, many other proposals took
effect, including Criminal Rule 12 and a multitude of changes to the Bankruptcy Rules and
Forms. He thanked Judge Raggi and Judge Wedoff for their efforts in making those proposals
law.

APPROVAL OF THE MINUTES OF THE LAST MEETING

The Committee, by voice vote and without objection, approved the minutes of its
previous meeting, held on May 29-30, 2014, as well as a set of technical amendments to
those minutes proposed by Professor Cooper.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Colloton presented the advisory committee’s report, set out in his memorandum
and attachments of December 15, 2014 (Agenda Item 3). He reported that the committee has
published a package of rules changes for public comment. It plans to consider those comments
after the February deadline expires, and to give a complete report at the upcoming spring
meeting. He then highlighted three items currently on the committee’s agenda.

Informational ltems
FED.R. App. P. 41

The advisory committee is considering how to relieve the tension between two provisions
of Appellate Rule 41. Rule 41(d)(2) requires a court of appeals to issue its mandate immediately
after the Supreme Court denies a petition for certiorari. However, Rule 41(b) allows courts of
appeals to “extend the time” for issuing mandates under certain circumstances. These provisions
present two questions. May a court of appeals stay its mandate after certiorari is denied? If so,
must it do so in an order, or does mere inaction suffice?

The Supreme Court has twice considered these questions. As to the first issue, it has
assumed without deciding that a court of appeals has authority to delay issuing a mandate, but
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only if “extraordinary circumstances” exist. As to the second, it has concluded that Rule 41(b)
does not clearly foreclose delay through inaction.

Judge Colloton reported that the committee is inclined to insert the words “by order” into
Rule 41(b) to clarify that a court of appeals may not delay a mandate by letting the matter lie
fallow. (Those words had actually been removed from a previous version of the Rule, most likely
to reduce redundancy). However, it is still working through the more fundamental question of
whether such authority exists. It has considered reaffirming what Rule 41(d)(2) already appears
to say: A mandate must issue immediately after certiorari is denied. But if appellate courts retain
authority to recall an already-issued mandate under extraordinary circumstances, any change to
Rule 41(d)(2) would serve little purpose. It thus might make more sense to codify the
“extraordinary circumstances” rule. In either case, the committee will make a formal proposal to
the Standing Committee, perhaps as early as the spring meeting.

DISCLOSURE RULES

The advisory committee has been considering what disclosures parties must make in
briefs for a long time. Its review revealed a bevy of local disclosure requirements that augment
the Appellate Rules to different degrees. Concerned that the Rules are insufficiently thorough,
the committee is considering expanding their scope: for example, by extending them to
intervenors, partnerships, victims in criminal cases, and amici curiae. It is also consulting the
Committee on Codes of Conduct for additional guidance. Judge Colloton reported that, because
the project remains ongoing, the committee may or may not be able to present a concrete
proposal at the spring meeting.

One member proposed that, instead of taking the lead, the Appellate Committee should
coordinate with judges at all levels of the federal judiciary. Another suggested that the Appellate
Committee coordinate with its sister advisory committees, all of which have an interest in the
outcome. In response, Judge Colloton noted that the project was still in a nascent stage and
expressed willingness to solicit input from other committees once it had crystallized its thinking.

CM/ECF PROPOSALS
The advisory committee has been working with Judge Chagares and the CM/ECF
subcommittee to resolve issues related to electronic filing. Judge Colloton deferred consideration
of those issues to Judge Chagares’s presentation.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Ikuta presented the advisory committee’s report, set out in her memorandum and
attachments of December 11, 2014 (Agenda Item 4).
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Amendment for Final Approval
FED. R. BANKR. P. 1001

On behalf of the advisory committee, Judge Ikuta sought approval to amend Bankruptcy
Rule 1001, the bankruptcy counterpart to Civil Rule 1. Rather than incorporate the Civil Rule by
reference, the Bankruptcy Rule echoes its language. However, Rule 1001 does not reflect recent
amendments—approved and pending—to Rule 1. The proposal brings Rule 1001 in line with
those changes, stating that “These rules shall be construed, administered, and employed by the
court and the parties to secure the just, speedy, and inexpensive determination of every case and
proceeding.”

The committee, without objection and by voice vote, approved the proposed
amendment to Rule 1001 for publication.

Informational ltems
PROPOSED CHAPTER 13 NATIONAL PLAN FORM

The advisory committee has been working on a national chapter 13 plan form since 2011.
Currently, more than a hundred chapter 13 forms exist. Led by Judge Wedoff, the committee
distilled those forms into one. It also developed amendments to the Bankruptcy Rules to bring
them in line with that form. After publishing the first version of the form and amendments in
2013, the committee received many critical comments. So it went back to the drawing board and
published a revised proposal in 2014. The comment period has not yet expired, but the reaction
to the revisions has been mixed.

Judge Ikuta reported that, in her view, the committee can fix specific concerns about the
form. The real question is whether the need for national uniformity should override local
preferences. She recommends implementing the national form incrementally—for instance, by
making the form optional and asking various bankruptcy districts to opt into the form.

A professor wondered whether it was possible to make the national form an alternative to
local ones. Judge lkuta confirmed that his question tracked the committee’s proposed
incremental approach. By making the national form optional and soliciting compliance from
individual districts, the committee hoped to build support for it over time.

An appellate judge asked why a national form was necessary. Professor McKenzie gave
four reasons. First, the existing forms have generated a tremendous amount of confusion.
Second, bankruptcy judges have an independent duty to scrutinize proposed plans, and a national
form would reduce uncertainty about where such information may be found. Third, a national
form could generate data more effectively. Finally, a national form would let entrepreneurs
develop cheaper software for debtors’ use.

Judge Wedoff explained why the committee decided to devise a national form in the first
place. One bankruptcy judge said that, in the form’s absence, bankruptcy courts could not easily
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discharge their duty to independently scrutinize chapter 13 plans. And a bankruptcy lawyers’
association said that its members had trouble processing chapter 13 forms from different
jurisdictions—and lacked the resources to obtain local counsel. Professor McKenzie added that
the committee surveyed the chief judge of every bankruptcy court in the country before getting
the project started. The response was overwhelmingly positive.

A district judge asked about the reaction from bankruptcy practitioners. Their comments,
Professor McKenzie said, were mixed. Some lawyers liked the idea so long as this word or that
word could be changed. Others opposed it. A few lawyers candidly explained that they feared the
competition an easily accessible national form would create.

FORMS MODERNIZATION PROJECT

The advisory committee’s forms modernization project is almost complete.
Unfortunately, the Administrative Office is having trouble integrating the new forms into its new
CM/ECF system and may miss its December 2015 deadline—when the forms are scheduled to
take effect. The question is whether to delay rolling out the forms until all technological kinks
have been ironed out.

Judge Ikuta reported that the committee will discuss the issue at its April meeting, but she
recommends releasing the forms on schedule. Doing so, she said, would not disrupt operations in
the vast majority of courts. True, three bankruptcy districts give pro se debtors access to forms
software on court-run computer terminals. But not enough debtors use that service to justify
delaying the forms’ national release.

A district judge said that the AO had told her that forms integration was mutually
exclusive with the CM upgrade project. As it turns out, Judge Ikuta received that same answer
too, but the AO changed its mind once it realized what the forms integration project entailed.

CM/ECF PROPOSALS

The advisory committee considered three of the CM/ECF subcommittee’s proposals at its
fall meeting. It will defer decision on two of them until the Civil Rules Committee acts. It is
independently considering whether to redefine the word “information” to include electronic
documents and the word “action” to include electronic action.

REPORT OF THE INTER-COMMITTEE CM/ECF SUBCOMMITTEE
Judge Chagares presented the subcommittee’s report, set out in his memorandum and

attachments of November 30, 2014 (Agenda Item 8). He announced that the subcommittee had
successfully completed its work.
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Informational ltems
ABROGATION OF THE THREE-DAY RULE AS APPLIED TO ELECTRONIC SERVICE

The subcommittee previously proposed that parties should not receive three extra days to
take action after electronic service. It worked with the relevant advisory committees to draft
amendments to Appellate Rule 26(c), Bankruptcy Rule 9006, Civil Rule 6, and Criminal Rule
45. These amendments, Judge Chagares reported, thus far have been well received.

ELECTRONIC SIGNATURES

The subcommittee previously proposed that Bankruptcy Rule 5005 be changed to provide
for more flexible electronic signatures, but the Bankruptcy Committee withdrew that proposed
amendment after public comment. After that withdrawal, the subcommittee asked the
Administrative Office to figure out how local rules treated electronic signatures. Judge Chagares
thanked the AO for its diligence and hard work.

The AQO’s exhaustive survey revealed that nearly every local rule treats filing users’ login
and password as an electronic signature. The various districts are not nearly so uniform when it
comes to nonfilers, but the most prevalent rule requires the user to obtain and retain the
signatory’s ink signature. In light of these findings, Judge Chagares concluded, the Bankruptcy
Committee’s decision was probably correct. The local rules appeared sufficient to meet present
needs, and any formal rulemaking risked being overtaken by rapid technological developments.

CiviL AND CRIMINAL RULES REQUIRING ELECTRONIC FILING

The subcommittee previously recommended that Civil Rule 5(d)(3) and Criminal Rule
49(e) be amended to mandate electronic filing as opposed to merely permitting it. Judge
Chagares reported that the advisory committees are still considering those proposals.

UNIFORM AMENDMENTS TO ACCOMMODATE ELECTRONIC FILING AND INFORMATION

The current rules do not appear to accommodate electronic filing and information. Thus,
the subcommittee proposed defining “information” to include electronic documents and “action”
to include electronic action. The advisory committees considered these proposals but reached
different conclusions. For example, the Appellate and Civil Rules Committees have decided not
to adopt them, while the Bankruptcy and Criminal Rules Committees have submitted them to
subcommittees for further study. Judge Chagares reported that the proposal to redefine
“information” appears to be the more viable of the two.

Dissolution of the Subcommittee
Judge Sutton thanked Judge Chagares, Professor Capra, Julie Wilson, and Bridget Healy

for their hard work, and praised the subcommittee for fulfilling its mandate quickly and
efficiently. Professor Capra reiterated Judge Sutton’s comments and thanked his fellow reporters.
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Judge Sutton and Judge Chagares have agreed that, now that the subcommittee has run its
course, there is no need to keep it in place.

REPORT OF THE ADMINISTRATIVE OFFICE
Mr. Rose presented the Administrative Office’s report (Agenda Item 10).
Informational Items

The Administrative Office is preparing an updated version of its 2010 Strategic Plan for
the Federal Judiciary. Because the Long-Range Planning Committee will be meeting in March,
Mr. Rose noted, the time for input is now.

Mr. Rose asked anybody corresponding with the Office to copy both the head of the
Rules Office and Frances Skillman. That, he said, is the best way to ensure the message gets
where it needs to go. He also summarized recent personnel arrivals and departures at the AQ.

Finally, Mr. Rose announced that this meeting would be his last as head of the Rules
Office. He thanked the committee for the opportunity to work with and learn from such talented
people. Judge Sutton thanked Mr. Rose for his leadership and lauded his commitment to public
service over a long and distinguished career. He also introduced Rebecca Womeldorf, Mr.
Rose’s successor, and described her impressive background.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Raggi presented the advisory committee’s report, set out in her memorandum and
attachments of December 11, 2014 (Agenda Item 6). She announced that the amendments to
Criminal Rule 12 have now taken effect.

Informational ltems
FED.R.CRIM.P. 4

The Standing Committee previously approved for comment a proposed amendment to
Rule 4 that would govern service of process abroad. Judge Raggi reported that the advisory
committee has received no critical feedback on that proposal.

FED. R. CRIM. P. 41

The Standing Committee previously approved for comment a proposed amendment to
Rule 41 to govern venue for searches of electronic devices whose location is unknown. The
advisory committee held a lengthy hearing and reviewed extensive public comments. Judge
Raggi reported that the critical response has largely focused not on the amendment itself but on
concerns about electronic searches more generally.
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These thought-provoking comments led the committee to request a response from the
U.S. Department of Justice. The Department endorsed the proposal and suggested ways for the
government to satisfy the particularity requirement if the amendment takes effect. Judge Raggi
noted that the Federal Judicial Center might consider educating judges about how to analyze
such warrant applications down the road. But that, she concluded, is a question for later. For
now, the committee is debating whether the amendment needs to be changed. Judge Raggi
expects the committee to propose something at the spring meeting, although the current proposal
may be tweaked.

SUGGESTED AMENDMENT TO RULE 52

A Second Circuit judge asked the advisory committee to consider amending Rule 52 to
provide fresh review—as opposed to plain-error review—for defaulted sentencing errors. He
reasoned that, unlike a new trial, a resentencing proceeding imposes an incidental burden on the
judiciary. And it is unfortunate when a prisoner is forced to remain in jail longer than he
deserves.

Judge Raggi reported that the committee decided not to proceed with this request.
Professor Nancy King, the committee’s associate reporter, surveyed cases in this area and
discovered that the number of defaulted sentencing errors is not high—and were typically
corrected on plain-error review. The committee was also concerned that the proposal would
generate extensive frivolous litigation. Finally, drawing on its experience with the 2014 Rule 12
amendments, it expressed doubts that the Supreme Court would be willing to create an exception
to the general rule that defaulted claims are reviewed for plain error.

One appellate judge proposed an alternative. He suggested that the rules might be
amended to reflect what many circuits have already held: that a clear guidelines-calculation error
presumptively satisfies the last two elements of plain-error review. The judge acknowledged,
however, that his suggestion came close to the edge of the committee’s rulemaking authority.
Another appellate judge wondered whether a different approach might solve the problem. In his
circuit, a defendant can never forfeit a substantive reasonableness challenge, so arguments that a
sentence is unjustly long are always reviewed afresh. Judge Raggi responded that, in her view,
no judge should ever rely on the guidelines unless that sentence also satisfies the § 3553 factors.
Plain-error review is enough to fix the vast majority of problems, and loosening Rule 52’s
standards would open the floodgates to a host of defaulted sentencing claims. She suggested
instead that circuits interested in these alternative proposals adopt them as a local rule or as
circuit-specific precedent.

FED.R.CRIM.P. 11
The judges of the Northern District of California asked the advisory committee to let
judges refer criminal cases to their colleagues to explore the possibility of a plea bargain. Judges

in that district had routinely used this procedure until the Supreme Court held that the Criminal
Rules barred it.

April 9-10, 2015 Page 27 of 640



January 2015 Standing Committee Draft Minutes Page 10

Judge Raggi reported that the committee decided not to proceed with this request either.
95% of criminal cases are already resolved by plea bargains nationally, and the Northern District
IS no exception to that norm. More, implementing this change would create a host of practical
problems—and might raise separation-of-powers concerns to boot.

Judge Raggi also reported that, at around the same time, a judge from the Southern
District of New York published an article advocating judicial involvement in plea bargaining to
reduce the risk that someone would plead guilty to a crime he didn’t commit. The committee was
not persuaded by this argument either. If a district judge is not convinced that a defendant is
guilty of the crime to which he pleaded guilty, the judge should reject that plea under Criminal
Rule 11.

HABEAS RULE 5

A judge from the Eastern District of Pennsylvania asked the advisory committee to
amend Habeas Rule 5. Currently, that Rule requires a State to give a habeas petitioner copies of
all exhibits attached to its response. The judge proposed relieving the State of that obligation in
the absence of a judicial order to the contrary.

Judge Raggi reported that the advisory committee unanimously rejected this proposal.
Every court expects these documents to be provided, and the States themselves have not
complained about the problem.

FED.R. CRIM. P. 35

The New York Council of Defense Attorneys asked the committee to grant judges
authority to reduce a sentence if (1) the defendant can identify new evidence casting doubt on his
conviction, (2) the defendant can show he has been fully rehabilitated, or (3) the defendant can
point to medical problems justifying his release.

Judge Raggi reported that a subcommittee is still examining this proposal, but she thinks
it will not ultimately succeed. Proposal 1 effectively repeals AEDPA’s statutory time limits on
presenting such evidence in a habeas petition. Proposal 2 would subject the courts to a flood of
rehabilitation claims. And Proposal 3 is redundant, since prisoners can already be released on
humanitarian grounds when appropriate.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Campbell presented the advisory committee’s report, set out in his memorandum
and attachments of December 2, 2014 (Agenda Item 5).
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Informational Items
CM/ECF PROPOSALS

Judge Campbell reported that the advisory committee has finished considering the
CM/ECF Subcommittee’s proposals. It recommended that the Civil Rules mandate electronic
filing and service with appropriate exceptions for good cause. It recommended against changing
the Rules’ approach to electronic signatures, having observed the Bankruptcy Rules Committee’s
experience. It also recommended against defining “information” or “action” to include
“electrons” (e.g., electronic filing), although it remains open to making that change if the existing
regime becomes unworkable.

FED.R.Civ.P.68

The advisory committee considered several proposals to amend Civil Rule 68, which
governs offers of judgment. The committee has studied the Rule twice in the last two decades,
and it provoked a storm of controversy both times. Nevertheless, Judge Campbell reported that
the committee is once again looking at the question—this time by surveying how the States
implement their own offer-of-judgment procedures. The committee will consider next steps at its
April meeting.

FeED.R. Civ.P. 26

The advisory committee considered a proposal to add the presence of third-party
litigation financing to the list of Civil Rule 26(a) disclosures. The committee agreed that the
issue is important but determined that rulemaking is not yet appropriate. Litigation finance is a
relatively new field. Besides, judges already have tools to obtain this information when relevant.
And the absence of a mandatory-disclosure rule does not appear to hinder the resolution of cases
involving litigation financiers.

FED. R. Civ. P. 23 SUBCOMMITTEE ACTIVITY

The advisory committee appointed a subcommittee to consider issues related to Civil
Rule 23. Currently, it is charged with gathering facts to identify questions worth further study. So
far, Judge Campbell reported, the subcommittee has spotted six primary issues. It plans to
present a set of conceptual proposals to the full committee at its April meeting that may generate
more concrete proposals for the fall. It is also considering convening a mini-conference in 2016
to evaluate any suggestions that might emerge.

One member asked the subcommittee to examine the procedures governing multidistrict
litigation. He said that mass-tort MDLs make up half the federal courts’ civil docket, and the
rules regulating them may be worth reexamining. He also observed that the MDL bar is a small
and tightly knit group of lawyers with links to the MDL Panel. None of this is to say that MDLs
are being mishandled. But because MDLs occupy such a large part of the civil system, the
subcommittee ought to ensure that the process is working.

April 9-10, 2015 Page 29 of 640



January 2015 Standing Committee Draft Minutes Page 12

Two members responded that, judging from their past experience with the subject, they
doubted whether Rule 23—and for that matter the Rule 23 subcommittee—was the best place to
address any problems MDLs might pose. Two judges who have presided over MDL cases also
expressed their doubts. One reported that, in his experience, the MDL process was working. The
other reported hearing complaints about the system, but those focused more on the process of
MDL certification and counsel selection than on the process of trying MDL cases once certified.
Both questioned whether a one-size-fits-all approach was possible or desirable. Finally, a
practitioner pointed out that a small bar is an efficient bar. MDL trial firms get along with MDL
defense firms, so MDL cases tend to run smoothly. And from most firms’ perspective, the cost of
entering the MDL arena is prohibitively high, making MDL cases poor investments.

REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Sessions presented the advisory committee’s report, set out in his memorandum
and attachments of November 15, 2014 (Agenda Item 7). The committee considered proposals
developed from its April 2014 Symposium on the Challenges of Electronic Evidence. The
Fordham Law Review has published the proceedings from that Symposium.

Informational Items
FED. R. EVID. 803(16)

Evidence Rule 803(16) provides a hearsay exception for authenticated documents over
twenty years old. Judge Sessions reported that this Rule has almost never been used, but it may
become more significant in an era of electronic evidence. The advisory committee thinks this
Rule is inappropriate but is still deciding what to do about it. One option is to leave it be.
Another is to abrogate it or narrow it to exclude electronically stored information. Still another is
to amend it to require a showing of necessity or reliability.

RECENT PERCEPTIONS

The advisory committee considered whether to add a new hearsay exception for
electronically reported recent perceptions to Evidence Rules 801(d)(1) and 804(b). This change
would arguably prevent reliable statements made in texts, tweets, and Facebook posts from being
excluded.

Judge Sessions reported that the committee is continuing to study whether these changes
are necessary. With respect to Rule 801(d)(1), the committee has decided not to change that
provision without first asking whether prior statements of testifying witnesses should even be
defined as hearsay. It will begin that study at its next meeting. With respect to Rule 804(b), the
committee is continuing to monitor the caselaw to see if courts have actually been excluding
reliable evidence of this sort. A district judge asked the committee to study whether a witness’s
prior statement should be treated as hearsay when that witness is available to testify. Professor
Capra responded that such a rule might open the door to all prior consistent statements.
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STANDARDS FOR AUTHENTICATING ELECTRONIC EVIDENCE

The advisory committee considered whether to amend Evidence Rules 901 and 902 to
provide specific grounds for authenticating electronic evidence. Judge Sessions reported that, in
the committee’s view, devising authentication standards against a rapidly changing technological
backdrop would create more problems than they would solve. However, it unanimously decided
to develop a best-practices manual to guide courts and litigants.

FED. R. EvID. 902

The advisory committee considered two proposals to make it easier for litigants to
authenticate certain kinds of electronic evidence. They mirror the self-authentication procedure
for business records in Evidence Rule 902(11) by shifting the burden for proving inadmissibility
to the opposing party. Judge Sessions reported that the committee unanimously supports these
proposals and will consider introducing them as formal amendments at its next meeting.

CONCLUDING REMARKS

Judge Sutton concluded this portion of the meeting by recognizing four departing
individuals for their service: Jonathan Rose, Andrea Kuperman, Judge Sidney Fitzwater, and
Judge Eugene Wedoff. He summarized their remarkable achievements and thanked them all for
their tremendous work on the committee’s behalf.

PROMOTING JUDICIAL EDUCATION THROUGH VIDEOS

The committee considered the Federal Judicial Center’s proposal to produce videos that
would educate judges and lawyers about changes to the Federal Rules. Judge Sutton explained
how the proposal came to be. Education has always been a key component of the Duke Package,
which was designed in part to change the culture of civil litigation. Judge Fogel came up with the
idea of disseminating information through video presentations. Initially, the FJC planned to
create test videos for all of the rules that took effect in December 2014. However, the committee
expressed concern that such videos—if released to the public—would constitute a form of post-
enactment legislative history. So it postponed a final decision on the FJC’s proposal until it could
review a sample video.

Judge Fogel showed a sample film featuring Judge Sessions and Professor Capra, who
discussed recent amendments to Evidence Rules 801 and 803. He acknowledged concerns about
post-enactment legislative history but argued that the video format was a much more dynamic
way to communicate information. He also explained that the videos would reach a wide audience
even if restricted to judges and judicial employees. For example, a thousand viewers watched a
recent webinar on § 1983 litigation.

Many members supported the FJC proposal. The Duke Package depends on education for

its success, and videos might help reach previously inaccessible constituencies. Several judges
recommended presenting the videos to their law clerks and at judicial meetings both private and
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public. As for the legislative-history concern, that issue can be solved with a disclaimer—or a
rule that no such video could be used in court.

One appellate judge expressed reservations. He argued that the written word is superior to
video in conveying this sort of information. In response, a member proposed releasing the
transcript of the video with the video itself. Another member suggested that the videos might be
more useful if they provided practice tips. This triggered concerns that expanding the videos
beyond the text of the committee notes would stretch the bounds of proper rulemaking.

Judge Sutton recommended that the FJC proceed slowly. He asked it to work with any
committee chairs and reporters willing to produce videos describing significant rule changes that
took effect in December 2014. Those videos would be then placed on the private judicial
intranet. The committee could then use that experience to determine whether to continue the
program and whether to make the videos public. He thanked Judge Fogel, Judge Sessions, and
Professor Capra for putting together the demonstration video.

PANEL DISCUSSION ON THE CREATION OF PILOT PROJECTS
Introduction

Judge Sutton presided over a panel discussion on the creation of pilot projects to facilitate
civil discovery reform. When coupled with the Duke Package reforms, pilot projects offer a
powerful way to change litigation norms for the better and to gather data for future reforms in the
process. By convening the panel, he hoped to give the Civil Rules Committee some potential
projects to consider. Judge Sutton introduced the panelists: Judge Eugene Wedoff of the
Bankruptcy Court for the Northern District of Illinois, Judge Anthony Scirica of the Third
Circuit, and Judge Sidney Fitzwater of the Northern District of Texas. Finally, he welcomed a
special guest: Associate Justice Sandra Day O’Connor, who joined the Standing Committee for
this panel discussion and for the dinner that followed.

Judge Wedoff: Improving the Speed of Case Administration
PRESENTATION

Judge Wedoff spoke about the impact of “rocket dockets” on case administration. The
term was first applied to the Eastern District of Virginia, which implemented a series of
procedural reforms in the 1970s. It has since been applied to several other jurisdictions that have
adopted similar procedures, including the Western District of Wisconsin and the Eastern District
of Texas. But their reputations sometimes do not match the data. The Eastern District of Virginia
is truly one of the fastest courts in the country—but the Eastern District of Texas operates above
the nation’s median case disposition time, and the Western District of Wisconsin has fallen off
substantially. Meanwhile the Southern District of Florida works with remarkable speed despite
not being labeled a rocket-docket court.

Based on this study, Judge Wedoff concluded that judges affect case-disposition time
more powerfully than rules. Judges who impose credible deadlines, for example, resolve cases
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faster than judges who don’t. At the same time, efficient districts have certain procedural rules in
common. For example, the Eastern District of Virginia sets short deadlines for discovery and
trial that cannot be altered without a substantial showing to the court. For its part, the Southern
District of Florida places every case into one of three tranches: expedited, standard, and
complex. None of these tranches allows discovery to exceed one year.

DiscussION

The first question is whether to encourage district courts to adopt rocket-docket
procedures district-wide. Many members said yes. Competition for litigants among courts can
help everyone, said one professor, pointing to the creation of an omnibus hearing as an example
of a useful procedural innovation that arose from one bankruptcy district’s attempt to entice
debtors to file there. Other committee members observed that, even if rocket-docket procedures
make things harder for lawyers and judges, such procedures are always good for clients. And
pilot projects implementing them may well change attorneys’ hearts and minds in the process.

Attendees made several suggestions about what such pilot projects might look like. One
recommended setting hard and credible trial deadlines. Another recommended capping not only
a party’s total deposition hours but also the number of hours he has available to conduct each
deposition. He also recommended creating a tranches system for document production. And
everybody who spoke emphasized the importance of making the pilot project mandatory.

The committee then moved to the question of implementation. Certain rocket-docket
procedures—Ilike the Eastern District of Virginia’s weekly argument day—might conflict with
local rules mandating one judge per case. More fundamentally, creating a rocket docket from
scratch would be much harder than studying the ones that already exist, since district courts are
unlikely to change in the absence of a strong leader backing the project.

One member counseled against implementing pilot projects too quickly. He
recommended letting the FJC study the existing projects first, and moving only when the
committee was sure that the projects’ contents would work. Judge Sutton responded that he saw
no reason why pilot-project advocacy should stop—especially since such advocacy isn’t
designed to mandate effective procedures but to suggest potentially useful ones. Another
member agreed, and pointed out that studies and pilot projects could always take place
simultaneously.

Finally, members sounded a note of caution about research methodology. One stressed
the importance of getting independent opinions from participants, recalling an instance where
rocket-docket practitioners were asked about their views on the process in full view of rocket-
docket judges. Two district judges reiterated that numbers do not tell the whole story. Sometimes
a case gets delayed for wholly appropriate reasons. And sometimes statistics are skewed by
background factors not immediately apparent.
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Judge Scirica: Requiring Initial Disclosure of Unfavorable Material
PRESENTATION

Judge Scirica explored the feasibility of requiring parties to disclose material unfavorable
to their side by rule. In the 1990s, he said, the committee tried to do just that, but the proposal
triggered a firestorm. Opponents argued that most cases did not require adverse disclosures, and
that aggressive discovery techniques would ferret out such information in the cases that did.
They also invoked the adversarial nature of the American justice system, arguing that a “civil
Brady regime” would disrupt the attorney-client relationship. Eventually, the committee settled
on a compromise position—explored through pilot projects in the Central District of California
and the Northern District of Alabama—that retained initial disclosures but eliminated the
requirement to disclose unfavorable material.

Today, Judge Scirica continued, an expanded initial disclosure regime might find a
warmer reception. To test the waters, he envisioned two separate types of pilot projects. One
would apply a robust but general initial disclosure regime to all civil cases. Another would apply
a tailored initial disclosure requirement to certain categories of cases—say, employment
discrimination or civil rights. The former is best left to the Standing and Civil Rules Committee,
he advised; the latter, to a committee of experienced lawyers from both sides of the podium.

DisCUSSION

Every member who spoke expressed support for an expanded initial disclosure regime.
One provided an especially powerful example from Arizona. In 1991, the Arizona Supreme
Court adopted a robust mandatory disclosure rule that covered favorable and unfavorable
material. The same debate took place. Now, however, Arizona’s local rules have overwhelming
support. In fact, seventy percent of lawyers who practice in both federal and Arizona state court
prefer the state disclosure system to the federal one.

Another speaker, who served on the committee during its first attempt to mandate adverse
disclosures, argued that the committee should not be traumatized by that experience. The
committee, he said, had been right all along. And this time, it knows what pitfalls to avoid. For
example, it will not keep the bar in the dark until the very end of the process.

The committee also endorsed category-specific disclosures. Many district judges have
already embraced the Federal Initial Discovery Protocols for Employment Cases. One member
reported that, although the Protocols encountered initial resistance, the employment bar now
loves them because they generate information that would otherwise require a six- to seven-month
discovery battle to get. Another member explained that the Southern District of New York had
successfully implemented similar protocols for § 1983 cases that helped clear out its cluttered
docket. One district judge advised the committee to make sure it doesn’t define categories too
narrowly. She has used the Employment Protocols for two years, in which time only three cases
have qualified under its definition of “employment.” Finally, one member reiterated his belief
that the committee should not endorse new pilot projects without studying the existing ones more
thoroughly.
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Judge Sutton concluded that the committee appears to support studying an expanded
initial disclosure system. This, he said, might be the time to try again.

Judge Fitzwater: Streamlined Procedure
PRESENTATION

Judge Fitzwater surveyed the many existing pilot projects that offer litigants streamlined
procedures. According to the Institute for the Advancement of the American Legal System
(IAALYS), successful projects have five key features:

a short trial that limits time to present evidence,

a credible trial date,

an expedited and focused pretrial process,

relaxed evidentiary standards that encourage parties to agree to admission, and
voluntary participation.

Judge Fitzwater then summarized two examples of what such a pilot project might look
like. He could not find data about how often summary procedures had been used, but the
procedures themselves are well-known. He started with the short-trial regime established by the
District of Nevada in 2013. Litigants who opt into that system lose their right to discovery. In
return, they receive a trial within 150 days of initial assignment, with a 60-day continuance
available in limited circumstances. Evidence may be admitted without authentication or
foundation by a live witness, and parties are encouraged to submit expert testimony through
reports and not live testimony. At the trial itself, each party receives 9 hours to allocate among
all trial phases as it chooses. The litigants present their arguments before a condensed jury—and
once the trial is over, their ability to file post-trial motions is limited.

He then contrasted Nevada’s system with the short-trial process in the Western District of
Pennsylvania. That district does not eliminate a party’s right to discovery but instead puts
numerical limits upon it. Each party only has three hours to present evidence to the jury, with
additional time for jury selection allocated at the judge’s discretion. Finally, and most critically,
the system bars parties from filing motions for summary judgment or motions in limine. Other
pretrial motions may be filed only with leave of court.

Judge Fitzwater placed particular emphasis on this last provision. In the mine-run civil
case, dispositive motions—not discovery disputes—were the main source of delay. Ironically,
the Criminal Justice Reform Act’s reporting procedures reinforce the incentive to work on
motions, not cases: Judges must report a motion as pending after six months, but need not report
a case as pending until three years elapse.

DISCUSSION

Many committee members expressed skepticism that a voluntary program would
succeed. One pointed out that the Northern District of California abandoned a similar short-trial
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procedure after litigants declined to use it. Several district judges on the committee who have
given litigants an expedited-trial option encountered the same problem. In light of that
experience, they recommended that any pilot project in this area be mandatory, not voluntary.

Judge Sutton asked Professor Cooper why his proposal in the 1990s to apply simplified
procedural rules to small-stakes cases failed to gain traction. Professor Cooper explained that the
proposal failed after a district judge pronounced it “elegant on paper but of no practical use.” He
also pointed out two potential implementation issues: First, different lawyers define a “small-
stakes case” differently; and second, how should a simplified system treat a small-stakes case
with a demand for injunctive relief?

One appellate judge recommended against defining “small stakes” using a dollar amount.
She cited her experience with the Class Action Fairness Act, which contains a similar dollar-
amount requirement, and collateral litigation over manipulation of that requirement. Another
appellate judge warned that mandating streamlined procedures for certain categories of cases, but
not others, will be tricky.

* * *

Judge Sutton summed up the conversation. At a minimum, he said, everybody agrees that
the committee should study the many pilot projects in existence. And nobody thinks the
committee should refrain from considering the possibility of civil litigation reform; the only
worry is that specific reforms might be more complicated than anticipated. As such, he asked the
Civil Rules Committee to study this topic and give its thoughts at the upcoming May meeting.
He also advised it to consult Judge Fogel to see what FJC resources are available, and to
coordinate with IAALS and the legal academy as well.

NEXT COMMITTEE MEETING

Judge Sutton concluded the meeting by announcing that the committee will next convene
on May 28-29, 2015, in Washington, D.C.

Respectfully submitted,

Judge Jeffrey S. Sutton
Chair
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DRAFT M NUTES
C viL RuLEs Abvi sory Cowm TTEE
OctoBer 30, 2014

The G vil Rules Advisory Commttee net at the Adm nistrative
Ofice of the United States Courts in Washington, D.C., on Cctober
30, 2014. (The neeting was scheduled to carry over to Cctober 31,
but all business was concluded by the end of the day on Cctober
30.) Participants included Judge David G Canpbell, Conmittee
Chair, and Commttee nenbers John M Barkett, Esq.; Hon. Joyce
Branda; Elizabeth Cabraser, Esqg.; Judge Paul S. Dianond; Judge
Robert M chael Dow, Jr.; Parker C. Folse, Esq.; Judge Paul W
Ginmm Dean Robert H Kl onoff; Judge Scott M WMatheson, Jr.;
Justice David E. Nahm as; Judge Solonmon diver, Jr.; Judge Cene
E.K Pratter; Virginia AL Seitz, Esq.; and Judge Craig B. Shaffer.
Qut goi ng nenbers Peter D. Keisler, Esq. and Judge John G Koeltl
al so attended. Professor Edward H. Cooper partici pated as Reporter,
and Professor Richard L. Marcus partici pated as Associ ate Reporter.
Prof essor Daniel R Coquillette, Reporter, represented the Standing
Comm ttee. Judge Arthur |. Harris participated as |iaison fromthe
Bankruptcy Rules Cormittee. Laura A Briggs, Esq., the court-clerk
representative, also participated. The Departnment of Justice was
further represented by Theodore Hirt. Jonathan C. Rose and Julie
W1l son represented the Administrative Ofice. Enmery Lee attended
for the Federal Judicial Center. Cbservers included Donal d Bi vens
(ABA Litigation Section); Joseph D. Garrison, Esg. (National
Enpl oynment Lawyers Association); Ken Lazarus, Esq. (AMA); Jerone
Scanl an (EECC); Alex Dahl, Esq. (Lawyers for Cvil Justice); John
Bei sner, Esq.; John Vail, Esq.; Valerie M Nannery, Esqg. (Center
for Constitutional Litigation); Ariana Tadler, Esq.; Henry Kel sen,
Esq.; and WIlliamButterfield, Esq.

Judge Canpbel | opened the neeting by noting that Judge Sutton,
Chair of the Standing Commttee, was unable to maintain his usual
practice of attending the nmeeting because he is in Australi a.

Judge Canpbel | continued by marki ng the "com ngs and goi ngs."
Bot h of the outgoing nmenbers, Peter Keisler and John Koeltl, have
been kind enough to attend this neeting to lend their help in
commttee deliberations. Both will be sorely m ssed.

Judge Koeltl won a rare one-year extension after the
conclusion of his second three-year termto enable himto carry
through to conclusion in the Standing Conmittee and Judicial
Conf erence the proposed rul es anendnents that cane to be descri bed
as the "Duke package." It would be nore honest to describe them as
t he Koeltl Package. He singl e-handedly brought the Duke Conference
t oget her, and then gui ded the Duke Conference Subcomm ttee through
an exam nation of countless possi bl e anendnents before settling on
t he package that is now before the Supreme Court. It is difficult
to i magi ne anyone wor ki ng harder than he has worked. Judge Koeltl
responded that working with the Conmttee "has been a wonderfu
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experience." The Duke Rules package "has been a true group
production, in Subcommttee and Commttee.” "I treasure ny tinme on
the Conmttee."

Peter Keisler will be equally m ssed. "He has a unique ability
to clarify conplexity, to see purpose and policy beneath the
details.” Mst recently, he has worked hard with both the Duke
Conf erence Subcomm ttee and the Di scovery Subcommittee as it worked
t hrough Rule 37(e) on the failure to preserve electronically stored
information. The Conmmittee was graced by his presence not only
t hrough the six years of his two terns as a nenber fromthe bar but
al so during his earlier years as Assistant Attorney General for the
Cvil Division. Peter Keisler responded that his first contact with
the Rul es Conm ttees was when Judge Scirica and Judge Levi visited
him at the Departnment of Justice to urge that the Departnent
actively urge Congress to defer to the Rules Cormittees as Rul e 23
anendnments were being developed. At the tine, he wondered why
Congress should not take up such nmatters when it w shes. But now
the advantages of the Enabling Act process are clear. The
Comm ttees are open-mnded, inpartial, richly experienced in the

real world of procedure. "I amglad for termlimts on Conmttee
menbership. But | am also glad that there are no termlimts on
friendship."

Two new nenbers were wel coned.

Judge Shaffer has been a magi strate judge i n Col orado for nmany
years. "I knew hi myears ago fromreading his opinions."” H's recent
opi nions have helped the Commttee work through the proposed
revisions of Rule 37(e). His earlier career included litigation in
private practice, following litigation in the Departnment of Justice
in environnental cases and civil rights cases. He al so served as a
| awyer in the Navy.

Virginia Seitz is a partner of Peter Keisler. She has recently
served as Assistant Attorney General for the Ofice of Legal
Counsel . She has a | ong-established appellate practi ce.

Acting Assistant Attorney General for the Cvil Dvision,
Joyce Branda, was al so wel coned.

Donal d Bi vens was wel coned as the new liaison from the ABA
Section of Litigation.

Judge Canpbell reported that the Duke Package and Rul e 37(e)
proposals went through the Judicial Conference on the consent
cal endar. The next step is review by the Suprene Court. If the
proposal s succeed there, they will go on to Congress.

April 2014 M nutes
The draft mnutes of the April 2014 Conmmttee neeting were

approved wi thout dissent, subject to correction of typographical
and simlar errors.
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Legi sl ati ve Report

Julie WIson provided the legislative report for the
Adm nistrative Ofice. It does not seemlikely that the remai nder
of this Congress will enact |aws that bear on the rul es conmttees’
work. Variations of bills nade fam liar from past Congresses have
been introduced, including a lawsuit abuse reduction act, a
sunshine in litigation act, and a job creations act. Patent
| egislation passed in the House, but it was pulled from the
di scussion cal endar in the Senate. Sone formof patent |egislation
may be introduced i n the new Congress. There al so have been efforts
to federalize sone parts of trade secret |aw through bills that
invoke Givil Rule 65, the injunctions rule. These matters are being
nmonitored by the Adm nistrative Ofice staff.

The Committee was rem nded that the recent patent litigation
bills would create a lot of work for the Committee. Virtually every
version directed the rules conmttees to wite new rul es; some of
these provisions directed that the rules be prepared within a
period of six nonths.

For ms

Judge Canpbell reported that the Fornms Wrking Goup in the
Adm nistrative Ofice has al ready begun del i berati ng what response
they m ght make if the proposed abrogation of Rule 84 and the Rul e
84 Forms is approved by the Suprene Court and Congress. They have
begun to think about new fornms that mght be created. This
Commttee will keep in touch with the W rking G oup, perhaps by
means as formal as appointing a |iaison nenber.

Rul e 67

Judge Di anond reported that Rul e 67(b) directs that noney paid
into court under Rule 67(a) "nust be deposited in an interest-
beari ng account or invested in a court-approved, interest-bearing
instrument." Most often, the noney paid into court is arelatively
nodest sum By statute, the clerk of the district court cannot
adm ni ster the funds. There nmust be sone other adm nistrator. And
the IRSrecently decided that quarterly tax forns are required. The
burdens of conplying with these tax-reporting obligations | ed sone
Adm nistrative Ofice staff to suggest that Rule 67(b) be anended
to delete the requirenent that noney be deposited in an interest-
beari ng account. But it seened foolish to forgo interest, whether
at present low interest rates or at the rates that may prevail in
the future. Working with AO staff, Judge D anond urged a different
approach. The IRS has at last agreed that it will be proper to
establish a single general interest-bearing account, adm nistered
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by the Adm nistrative Ofice, to receive all Rule 67 deposits. A
can be reported in a single tax form Any need to consider Rule 67
anendnents seens to have passed.

Judge Canpbell thanked Judge Di anond for his successful work
on this project.

e- Rul es

Judge Canpbel |l introduced the e-Rul es topic by observing that
the Rul es straddle the old world of paper and the new e-world. The
St andi ng Committee has established a subcomm ttee chaired by Judge
Chagares and constituted by nmenbers from each advi sory comm ttee.
Judge Aiver and Laura Briggs represent this Commttee.

Judge A iver noted that the subcommttee is | ooking at all of
the sets of rules to determ ne whether there are common probl ens
that may yield to common sol utions. There i ndeed appears to be sone
commonal ity, but it al so has been agreed that there i s no one-size-
fits-all resolution

Al conmttees have published for comrent rules anmendnents
that would elimnate the all owance of "3 added days"” to respond to
a paper served by el ectroni c neans.

Attention has turned to e-filing and e-servi ce.

e-filing: e-filing nowis left tolocal rules. 92 districts have e-
filing rules. 85 districts require e-filing, wth various
exceptions. Rule 5(b)(2)(E) provides for service of papers
described by Rule 5(a) by electronic neans, but only if the person
served consented in witing. Despite the requirenment for consent,
many districts effectively force consent by requiring e-filing and
maki ng consent to e-service a condition of entering the e-filing
system

Laura Briggs noted that she, Judge Oiver, and the Reporter
agree that mandatory e-filing should be adopted as a general
national matter. Mandatory e-service al so seens ripe for adoption
So too, it seens tinme to provide that a Notice of Electronic
filing, automatically generated on e-filing, serves as a
certificate of service on anyone served through the court’s system
The question of what to do about e-signatures, on the other hand,
is a mess. A proposal addressing e-signatures was published by the
Bankruptcy Rules Commttee in the sumrer of 2013 but has been
wi thdrawn in the face of the comrents it generated.

The e-filing draft Rule 5(d)(3) on page 82 of the agenda
mat eri als was presented for discussion, with a revision suggested
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by Laura Briggs and also by the Appellate Rules Conmittee (the
revision is doubl e-underlined):

(d) Filing. * * *

(3) Electronic Filing, Signing, or Verification. Acotrt—tay,

, f Al filings nmust

be made, signed, or verified by el ectronic neans that are

consistent wth any technical standards established by

the Judicial Conference of the United States. Paper

filing nmust be allowed for good cause, and may be

required, or may be allowed for other reasons, by |ocal

rul e. Atecal+ulermayrequire—electronieHHHngonby—i+
reasonable—execepttons—are—alttowed-

Di scussi on began with the observation that the series "nade,
signed, or verified" should not be carried over in the disjunctive
fromthe present rule. The question of e-signatures has conti nued
to cause trouble. It my be useful to allow local rules that
experinment wth e-signatures, as the present rule seens to all ow
but it is not yet tinme to require them Verification is tightly
tied to signatures. Alternative drafting should be found. The
drafting will depend on choices yet to be made. If, for exanple, it
is determned that courts should be allowed to experinment wth
el ectronic signing or verification, the rule could be recast: "A
filings nust be nmade by electronic neans * * *. A court may, by
local rule, allow papers to be signed or verified by such
el ectronic neans. Paper filing nust be allowed * * *." This
approach is subject to the perennial "cosm c issue" posed by | ocal
rules. Do we want 94 approaches to e-signing or verification? But
it is hard to establish a uniformrule at this stage of practice.
And it is at |least possible that there may be geographic or
denogr aphic differences that nmake di fferent approaches suitable in
di fferent areas.

Wy, it was asked, do 9 districts not require electronic
filing? If there are good | ocal reasons, should we defer? O if it
seens likely they will gradually nove to require e-filing, should
we sinply await the outcone? No one could recall any suggestions
from the bar that the present rule is not working. But it was
answered that a uniformrule will be useful. At the sanme tine,
exceptions nust be allowed. "Good cause" may not be sufficient to
capture the need for exceptions. Local conditions nay vary in ways
t hat support categorical exceptions suitable to one district but
not ot hers.

e-service: The draft in the agenda book, pages 83-84, adapts
present Rule 5(b)(2)(E):

January 5, 2015

April 9-10, 2015 Page 43 of 640



216

217
218
219
220
221
222
223
224
225

226
227
228

229
230
231
232
233
234

235
236
237
238
239
240
241
242
243
244

245
246
247
248
249
250

251
252
253
254
255
256
257
258

Draft Mnutes Civil Rules Advisory Conmittee
Oct ober 30, 2014

page -6-
(b) Service: How nmade. * * *
(2) Service in General. A paper is served under this rule
b:***
(E) sending it by electronic neans — unless +# the

person eensented—+n—witing shows good cause to be

exenpted from such service or is exenpted from
el ectronic service by local rule —in which event
service is conplete upon transm ssion, but is not
effective if the serving party learns that it did
not reach the person to be served; or * * *

The first suggestion was that the |ong phrase set off by em
dashes is too | ong to support easy reading. An easy fix may work by
fram ng this subparagraph as two sentences:

(E) sending it by electronic neans, unless the person
shows good cause to be exenpted from such service
or is exenpted by local rule. Electronic service is
conpl ete upon transm ssion, but is not effective if
the serving party learns that it did not reach the
person to be served; or * * *

The exenption for good cause provoked a question asking who
woul d show good cause? A pro se litigant? A prisoner? WIIl it be
difficult to show good cause? Laura Briggs answered that in her
court she had never encountered a request to be exenpt. But her
court automatically excludes pro se litigants. A judge observed
that his court automatically exenpts pro se litigants from e-
service unless a judge authorizes it. Another judge observed that
a "good cause" showing is sonething separate from a categorica
exenption —it inplies that a judge will be involved. H's court had
sonme requests for exenptions in the early days of e-service.

Notice of Electronic Filing: The Conmmttee on Court Adm nistration
and Case Managenent has suggested that a notice of electronic
filing automatically generated by the court’s filing systemshould
count as a certificate of service. The sinpler of the versions in
the agenda nmaterials, set out at pages 84-85, would add this
provi sion at the end of Rule 5(d)(1):

(d) Filing.

(1) Required Filings; Certificate of Service. Any paper after
the conplaint that is required to be served —
wHth—a—ecerti+fH+ecateof—serviee— nust be filed within a
reasonable tinme after service; a certificate of service
al so nmust be filed, but a notice of electronic filingis
a certificate of service on any party served through the
court’s transm ssion facilities.
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It was reported that two districts in the Seventh Crcuit have
local rules to this effect. The rules also provide that a
certificate nmust be filed to show service on parties that were not
served by el ectronic neans.

The circuit clerk representative on the Appellate Rules
Comm ttee surveyed other circuit clerks. A mpjority of them were
confortable with allowing a notice of electronic filing to stand as
a certificate of service. But a mnority preferred to require a
separate certificate of service because that may pronpt the party
maki ng service to think about the need to nake paper service on
parties who are not participating in the e-filing system

This proposal was not nuch discussed. The agenda materials
opened a further question by asking whether there nust be a
certificate of service for the certificate of service; Rule
5(a)(1)(E) requiring service of "[a] witten notice, appearance,

demand, or offer of judgnent, or any simlar paper," is anbiguous.
Di scussion was limted to the observation that in one district
| awyers include a certificate of service at the end of the docunent
that is served, so that the certificate of serviceis itself served
with the docunment. There was no interest in addressing this
guestion by rul e anendnent.

Ceneric e=paper Rule: The Standing Conmttee subcommttee has
prepared a tenplate rule that in generic ternms provides that
el ectrons are equal to paper. The first part provides that a
reference in a set of rules toinformationin witten formincludes
el ectronically stored information. The second part provides that
any action that can or nust be conpleted by filing or sendi ng paper
may al so be acconplished by electronic neans. Each part could
i ncl ude an "unl ess ot herwi se provided” qualification.

The "otherw se provided" provision could be adapted to any
particul ar set of rules by either of two approaches. One woul d |i st
all of the exceptions as part of the generic rule. The other would
include only the bland "otherw se provided® provision in the
generic rule, but then provide exenptions —wth or without a
cross-reference to the generic rule —in individual rules. The
subconmi tt ee di scussi ons have recogni zed that different approaches
may be suitable in different sets of rules, and that any particul ar
set of rules may rai se so many questions about exceptions that it
is better to avoid any generic provision.

The Appellate Rules Cormittee is attracted to the first part,
providing that any reference to paper enbraces electrons. It is
nor e concer ned about the conplications of providingthat el ectronic
means can be used to effect any act that can be effected with

paper .
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The questions for the GCvil Rules may be distinct from the
guestions presented by other sets of rules. It is clear that many
exceptions are likely to be desirabl e, beginning with several rules
that provide for initiating process —not only the famliar Rule 4
provi sions for serving sunmons and conplaint, but also process
under Rule 4.1, third-party conplaints, warrants in admralty
proceedi ngs, and others. A great many different words in the rul es
may inply paper. A sinple exanple, conplicated by evolving
technol ogy and social nores, is the references to "newspaper"” for
notice in condemation proceedings, Rule 71.1(3)(B), and in
l[imtation-of-liability proceedi ngs, Supplenental Rule F(4). Wat
counts as a "newspaper"” today? Tonorrow? Sorting through all these
words, carefully, will not only be a lengthy chore. It may tax
understanding of present and evolving realities in an ever nore
conpl ex network worl d.

D scussion began with the observation that Evidence Rule
101(b) (6) already i ncludes a generic provision: "a reference to any
kind of witten rmaterial or any other nmedium includes
el ectronically stored information." But the Evidence Rules deal
with a totally different set of problenms. The Cvil Rules, for
exanpl e, enbody due process notions of notice. The G vil Rules,
further, include a great many di fferent words that woul d have to be
studi ed as possi bl e occasions for exceptions fromthe equation of
el ectrons wth paper.

The di scussion turned to an open question put to the judge and
| awyer menbers: are there actual problens in practice caused by
uncertainties about what can be done by electronic neans? No
commi ttee nmenber had encountered such problens. No one knew of any
| ocal rules that address this question, apart fromLocal Rule 5.1
in the Northern, Eastern, and Western Districts of Cklahoma: "Any
paper filed electronically constitutes a witten paper for purposes
of applying these rules and the Federal Rules of Civil Procedure.”
It would be possible to ask the Federal Judicial Center to do a
study, but their research capacities are finite and may be better
devoted to nore inportant topics. It also was observed that no
matter what the form of service, the common problem arises when a
party protests "I did not get it."

The Conmittee concluded that the very conplex and tinme-
consum ng task of reviewing and revising the Gvil Rules to reflect
nodern e-devel opnents is not warranted in the absence of actua
probl ens. Because no one has encountered such problens and the
rules seemto be working well in the nodern electronic world, the
Comm ttee concluded that the time has not yet conme for the G vi
Rul es to adopt either part of the generic tenplate.

O her Cvil Rule e-issues: The agenda materials, pages 89-93, |ist
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a nunber of rules that m ght include specific provisions equating
el ectrons with paper. Brief discussion narrowed the list to Rule
72(b) (1), which directs that the clerk nmust pronptly "nail" to each
party a copy of a nmagistrate judge s recommended di sposition. "No
one mails.” Changing it to a direction that the clerk "serve" a
copy is an easy and quite safe change. But this nmay be an
illustration of a gradual phenomenon in which it will cone to be
accepted that "mail" enbraces both postal and el ectronic delivery.
This rule change mght be included at a time when other e-rule
changes are proposed. But there is no urgent need to bless what
cl erks are doi ng now.

A particul ar exanpl e was di scussed briefly. Rule 7.1 requires
that 2 copies of a disclosure statenent be filed. The apparent
pur pose was to provi de one copy for the court file and one copy for
the judge assigned to the case. In an era of electronic court
records, there is no apparent need for 2 copies. But the Appellate
Rules Conmittee is considering possible substantive changes in
their disclosure rule, Rule 26.1. Changes in one disclosure rule
will require reconsideration of other disclosure rules —the rules
wer e adopted in comon, through joint deliberations. It is better
to hold off on a mnor anmendnent today when there is a real
prospect of nore serious amendnents in the near future.

It was concluded that the "other civil rules" changes to
enbrace el ectronic practice should be deferred.

Rul e 81: Signatures on Notice of Renoval

The general renoval provision, 28 U S. C. 8§ 1441(a), provides
for renmoval "by the defendant or the defendants.” Section
1446(b) (2) (A) provides that "When a civil action is renoved solely
under section 1441(a), all defendants who have been properly joi ned
and served nmust join in or consent to the renoval of the action.”
Several circuits have taken different approaches to a sinple
guestion: can the attorney for one party file a notice of renoval
on behal f of all, expressly stating that all other defendants join
in or consent to the renoval ?

It has been suggested that it mght be useful to resolve this
circuit split by anending Rule 81(c)(2). Either answer could be
gi ven: each defendant mnust separately sign, or one could sign on
behal f of all with an express statenment that all others consent or
join in the renmoval. Drafting would have to resolve a particul ar
guestion. Sone renoval statutes clearly provide that any def endant
can renove the entire action. Ohers are, by their terns,
anbi guous. Section 1442 provides that an action against United
States officers "may be renoved by them" It is said that this
statute, and the simlar provisions in 88 1442a and 1443, allow
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removal by any one defendant. But it is not clear that it would be
Wi se to assunme this answer in drafting Rule 81. Beyond that, there
isasplit inthecircuits with respect to renoval under the § 1452
provision for clains related to bankruptcy cases —sone hold that
all defendants nust join in renoving, while others allow any one
defendant to renove. If a Rule 81 provision were drafted to apply
only to renoval s under 8§ 1441(a), reflecting 8§ 1446(b)(2)(A), it
woul d at | east |eave the question of 8§ 1452 renoval in |inbo. But
it would hardly do to take sides on this question of statutory
interpretation. An alternative mght be to draft a rule that
applies to any renoval that requires joinder of all defendants who
have been properly joined and served. That approach would be
neutral on the questions of statutory interpretation.

Di scussi on began with an expression of hesitancy. Should the
Commttee become involved in resolving a circuit split in
interpreting, not a Civil Rule, but a statute, and a statute that
deals with jurisdiction at that? A parallel exanple is provided by
an issue that has divided nmenbers of this judge’'s court —what to
do when a defendant who has diversity of citizenship with the
plaintiff renoves before diversity-destroying defendants are
served. Should we try to address questions |ike that?

A | awer observed that when the question of consent by all
arises, the practice is to make sure that everyone in fact joins in
t he noti ce.

Anot her observation was framed as a question whether anyone
had encountered a situation in which a case was remanded because
one party had attenpted to sign on behalf of all, with an express
statenent that all had agreed? Renpval tends to be approached with
care to neet all requirenents. Lawers are likely to find out how
the local circuit interprets the statute. This question probably
does not lead to "gotcha" problens.

A further observation was that it is wise to show caution in
using 8 2072 to approach statutory problens. "The preenpti on power
is precious,” and should be jeal ously protected by sparing use.

It was agreed that this question will be tabled.

Pendi ng Docket Matters

Judge Campbell introduced a long series of pending docket
matters by noting that it is inportant to undertake periodic
surveys of public proposal s that have accunul at ed duri ng peri ods of

intense work on other matters. It is inportant to provide close
attention to every proposal.
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Third-Party Litigation Financing: Dkt. 14-CV-B

Thi s proposal woul d add automatic initial disclosure of third-
party litigation financing agreenents to Rule 26(a)(1)(A).

Third-party litigation financing is, or seens to be, a
relatively new phenonmenon. It is not clear just what forns of
financial assistance to a lawer or to a party m ght be included
under this label, nor is it clear whether the | abel itself should
be adopted. Many ads offering financial support to | awers seemto
i nvol ve general loans to the firm or to be anbiguous on the
relationship between possible financing ternms and specific
i ndi vidual litigation.

The proposal seeks to exclude contingent-fee agreenents from
t he di sclosure requirenment, referring to "any agreenent under which
any person, other than an attorney permtted to charge a conti ngent
fee representing a party, has a right to recei ve conpensati on t hat
is contingent on, and sourced from any proceeds of the civil
action, by settlenent, or otherwi se.” This | anguage coul d incl ude
assignments. |If work proceeds, the rule |anguage will require
careful attention to capturing the arrangenments that seem fair
subj ects for mandatory discl osure, excluding others.

The proposal has been suppl enented in the few days before this
nmeet i ng by subm ssions fromopponents and proponents of disclosure
addressing sone issues raised in the Commttee s agenda neno.

The proponents of disclosure my be concerned nore wth
generating information to support careful exam nation of third-
party litigation financing in general than with the inpact on
di scl osure in any particular action.

Supporters of disclosure invoke the provision for initial
di sclosure of liability insurance. This disclosure provision grew
out of 1970 amendnents that resol ved a di sagreenent anong district
courts by allow ng discovery of liability insurance. The idea was
that liability insurance plays an inportant role in the practical
decisions |awers make in determining whether to settle and in
preparing to litigate. Perm ssion for discovery was converted to
initial disclosure in 1993, making it routine. But the analogy is
not perfect. Long before 1970, liability i nsurance had cone to pl ay
a central role in supporting actual effectuation of general tort
principles. Litigation financing is too new, and experience with it
toolimted, to conme squarely within the sane principle. The effect
on settlement negotiations, for exanple, may be rather different.
The 1970 Committee Note recognized that discovery of insurance
terms and limts mght encourage settlenment, but in other cases
m ght make settlenment nore difficult. The role of insurers in
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settlenment negotiations is famliar, and in many states has led to
rules of liability for bad-faith refusal to settle. Wat role
litigation financing firnms may play in settlenent decisions,
properly or otherwi se, is a thorny question.

The settlenent question is one exanple of a broader range of
guestions. Some third-party financing arrangenents may, by their
terms or in operation, raise questions of pr of essi onal
responsibility. How far may the lender intrude on the client’s
freedomto deci de whether to accept a settlement —for exanple, an
offer on terns that would reward the | ender but |eave very little
for the client? How far may the l|lender, either in making the
arrangenent initially or as the action progresses, ask for
di scl osures that intrude on confidentiality —and what protections
may there be to ensure truly informed client consent?

The proponents offer several policy reasons for disclosure.

First, it is urged that disclosure will help ensure that
j udges do not have conflicts of interest arising fromthe judge' s
stake in an enterprise that, directly or indirectly, is providing
the litigation financing. Present Rule 7.1 does not seemto extend
this far. Third-party Ilitigation financing, further, nay be
provided for the first time pending appeal, when the case is no
I onger in the district court. Should a disclosure rule attenpt to
reach this far, or should the Appellate Rules be revised in
parall el ?

Anot her argunent is that a defendant should knowwho is really
on the other side of the action. This can affect settlenent
deci sions, for exanple by knowi ng that the plaintiff has financi al
support to stay in the litigation for the long haul. But is it
desirable to facilitate settlenent at |ower values when the
def endant knows there is no outside support and that it may be
easier to wear out the plaintiff’s reserves? Third-party financing
firms, noreover, assert that they are always interested in quick,
sure paynent through settl enent.

Di sclosure also is supported by arguing that it nay be
important in deciding notions that seek to shift the burden of
litigation expenses. Even before the current pendi ng proposals, the
rules provide that a court determining the proportionality of
di scovery should consider the parties’ resources. The pending
proposal s woul d anend Rul e 26(c) to i nclude an express reference to
al l ocating the expense of discovery as part of a protective order,
reflecting established practice. The argunent is that it would be
unfair, or worse, to allow a party to pretend to have no nore than
the party’s own resources to bear the expenses of discovery. But
cost-shifting does not seemto happen often, and an inquiry into
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third-party financing can always be made at the tinme of a cost-
shifting notion.

Finally, it is argued that information about third-party
fi nanci ng can be useful in determ ning sanctions. Support is found
in a case froma Florida state court.

These questions are interesting. There is nuch to |earn.
DePaul Law School held a conference on third-party financing | ast
year, generating nore than 500 pages of articles. They provide a
fascinating introduction, but not a conplete picture.

Di scussion after this introduction began with the observati on
that the question is not whether third-party financing agreenents
are di scoverabl e. They m ght —or m ght not —be di scoverabl e as an
incident to settlenent negotiations. The question whether to
provide for automatic initial disclosure may be premature. Wet her
characterized as a range of phenonena or a broad phenonenon that
i ncludes many variations, there are too many things involved to
justify adopting a disclosure requirenent now. "This is too nuch
different frominsurance.” These views were echoed by others.

Anot her nmenber offered an anal ogy to Suprene Court Rule 37.6,
whi ch requires disclosures for briefs am cus curiae. The | awer who
files the brief must reveal "whether counsel for a party authored
the brief in whole or in part and whether such counsel or a party
made a nonetary contribution intended to fund the preparation or
submi ssion of the brief,” and identify contributors other than the
identified friend. The Court’s interest in knowing who may be
masquerading as an amicus is perhaps different from third-party
financing of litigation as a whole, but suppose the identified
plaintiff has actually been paid off and is as nuch a shell as a
pur ported am cus?

A different nenber stated that he deals with third-party
financing in about half his cases, oftenin representing plaintiffs
in patent cases. The cost of litigating patent actions is ever
i ncreasi ng. Sinple out-of-pocket expenses canrunintothe mllions
of dollars. Fewer |awers are able to take these cases on
contingent-fee agreenents alone. "Third-party litigation financing
makes it possible to bring cases that deserve to be brought." At
the sane time, the ethical issues are real. Attention has been paid
to these i ssues, and nore attention will be paidto them It is not
clear that initial disclosure will advance consideration of these
guestions. And, although it seens clear that know edge of third-
party financing can advance decision of specific issues in an
i ndi vidual case — cost-shifting is an exanple —that is better
dealt with in the case than by adopting initial disclosure. So too,
the analogy to insurance disclosure is not close. It is hard to
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follow the argunent that disclosure will renpbve a deterrent to
settlement. Knowi ng the specific terns of the financing agreenent
will not contribute to that. There are, noreover, nmany different

forms of financing: it may be as sinple as a loan, with contingent
repaynent, that |eaves the lender entirely out of the conduct of
the litigation. But some funders want to be i nvolved in devel opi ng
and pursuing the case, and in settlenent. These arrangenents bear
on attorney-client privilege, and may |l ead to divided |oyalties as
bet ween | ender and client. Again, those problens do not have much
to do with the disclosure proposal.

A judge expressed doubts about the need for disclosure. He
routinely requires the person with settlenent authority to be
present at conferences; "I can get the information | need.”
Simlarly, the information can be got if it is relevant to cost-
shifting.

Anot her judge agreed that the proposal is premature. W do not
yet know enough about the many ki nds of financing arrangenents to
be able to nmake rul es.

A nenber noted that the ABA 20/20 Conmmi ssion on Ethics
produced a white paper on alternative litigation funding. The paper
not ed t hat these practices are evolving. The paper expressed a hope
that work would continue toward studying the inpact of funding on
counsel’s independence, candor, confidentiality, and undivided
| oyal ty.

A third judge thought third-party funding "is |ike ghost-
witing; | like to know who's witing what | read.” The judges on
her court have not yet agreed whet her they can conpel discl osure of
third-party financing. But this belongs in the array of things that
j udges shoul d be aware of.

A fourth judge agreed with a different anal ogy. Professional -
| ooking filings appear in pro se cases. It is useful to know
whet her the party has had professional help in order to decide
whet her to nmeasure a pl eadi ng by the nore forgiving standards that
apply to pro se parties. "I do ask questions at status hearings;
some of ny colleagues are nore aggressive." H's court 1is
considering a local rule to address this question. The third judge
agreed —she has a standing order that requires identification of
t he actual author.

A fifth judge suggested that the concern about potenti al
conflicts extends beyond judges to include opposing counsel. But
this is not a study for this Cormmttee to undert ake.

And a si xth judge agreed that courts have the tools to get the
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information needed to rule on discovery issues, and to order
appearance by a person with settlement authority, and so on. The
task of determ ning the author of nomnally pro se papers presents
a different question.

Di scussion concluded wth the observation that no one has
argued that these questions are uninportant. Nor has it been argued
that they should be ignored. But third-party financing practices
are in a formative stage. They are being exam ned by others. They
have et hical overtones. W should not act now

Anot her nenber agreed that the question is premature. There
has been a flurry of articles. "The authors are all over the
pl ace.” Some, highly respected, have suggested that the concerns
reflected by this proposal are premature.

The Conmittee decided not to act on these issues now.
Nonparty Rul e 30(b)(6) Depositions: Dkt. 13-CV-E

The Committee on Federal Courts of the New York City Bar
submits proposals to address problems they believe arise from
notices to take Rul e 30(b)(6) depositions of entities that are not
parties to the underlying litigation. The central problemis that
notices set the deposition at a time too early to enable the
nonparty to properly educate the witnesses who wll appear to
provide testinony for the nonparty nanmed as the deponent. The
response to this problemtakes two forns: Objections are advanced
as to the scope of the subpoena, and the wi tnesses are prepared
only on subjects within the scope accepted by the nonparty entity.
The nonparty also nay nove for a protective order, and take the
position that it need not appear for the deposition before the
court rules on the objections.

The proposal rejects one possible renedy, adaptation of the
Rul e 45(d) (2)(B) procedure that allows an objection to a subpoena
to produce and suspends the subpoena until the court orders
enforcenment. This approach is thought too severe for depositions,
because a deposition is a discrete event and does not provide the
opportunities for negotiation that occur in the course of a
“rolling" response to a subpoena to produce. Instead, it is urged
that the rules should require a mninum 21-day notice of the
deposition. In addition, the proposal would require that a subpoena
addressed to a nonparty entity for a Rule 30(b)(6) deposition state
t he reasons for seeking discovery of the matters identified in the
notice. Finally, the suggestion would anend Rule 30, probably by
addi ng a new subdi vision, to provide that a notion for a protective
order or to quash or nodify the subpoena voids the tine stated for
t he deposition.
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Reasons for caution were sketched. This proposal is the first
i ndi cation of the problemit describes. Rule 30(b)(6) was expl ored
in some depth a few years ago in response to suggestions made by a
commttee of the New York State Bar Association; the question of
i nadequate notice to a nonparty Rul e 30(b)(6) deponent was not even
menti oned then. Nor have there been any other suggestions of this
pr obl em

Di scussion began with a simlar observation that the Commttee
recently engaged in an in-depth exploration of Rule 45. The work
began with identification of 17 possible topics that mght be
addressed, and narrowed the list to the changes that becane
effective |l ess than a year ago. This proposal cones as descri bing
a surprise set of issues.

Judge Koeltl said that any suspicion that the proposal may
reflect problens unique to practice in the Southern or Eastern
Districts of New York should be laid to rest. "I do not see it as
a problem"” He expressed enornmous respect for the Cty Bar’s
Federal Courts Committee. It did wonderful work for the Duke
Conference, and again in its comments on the Duke Rul es Package.
But this should not be a problemin the Southern District. Local
rules require a conference with the court before maki ng a di scovery
notion. "lI’ve never seen this as a problem"”

Anot her judge observed that if the nonparty deponent is in
anot her state, enforcenent of the subpoena will be in the court
where conpliance i s expected. And the party serving the subpoena is
required to take steps to avoi d inposing unreasonabl e burdens on
the deponent. Rule 45(d)(3)(A) provides further protection,
requiring the court to quash or nodify a subpoena that fails to
all ow a reasonable tine to conply. "The rules provide pretty good
protection” now.

A third judge suggested that generally the Commttee seeks to
frame rules of general application. "This seens a very specific
problem a rule addressed to it could create collateral problens.
If there’s a problem it arises fromjudges who are not tending to
their cases.”

A fourth judge thought that the problemreflects the kinds of
concerns that underlie the pending proposal to amend Rule 1 to
include the parties in the obligation to construe and adm ni ster
the rules to achieve the just, speedy, and inexpensive
determ nation of the action. The deponent’s | awer shoul d descri be
the problemto the | awer who i ssued the subpoena, and they shoul d
work out a suitable time for the deposition. It is in no one’s
interest to have an ill-prepared w tness.
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Still another judge observed that in sonme circunstances a
| awer may have strategic reasons to hope for an ill-prepared

witness testifying under Rule 30(b)(6) for an entity that is a
party —that was the subject of the earlier Rule 30(b)(6) inquiry.
But there is no simlar potential for strategi c advantage when t he
Wi tness testifies for a nonparty entity. "Lawers should be able to
resolve this."

A nmenber noted that the ABA Litigation Section Pretrial Task
Force has Rule 30(b)(6) on its agenda, and nmay eventually bring
forward proposals for revision. The question of setting the tine
for a nonparty Rule 30(b)(6) deposition too soon has not been on
its list.

It was concluded that this proposal should be set aside.
Attorney-Cient Privilege Appeals: Dkt. 10-CVv-A

Prof essor Marcus introduced this proposal, which wuld anmend
Rule 37 to authorize a court of appeals to grant a petition for
i mredi ate interlocutory review of a ruling that grants or denies a
notion to conpel discovery of information clainmed to be protected
by attorney-client privilege. The revision would be drawn on |ines
that parallel perm ssive Rule 23(f) appeal s fromorders granting or
denying class certification. Asim|lar provision has been submtted
to the Appellate Rules Conmttee, which has decided not to pursue
it. Their viewis that existing opportunities for review suffice,
al t hough they are not often invoked. The traditional renedy is to
di sobey the order to produce, be held in contenpt, and appeal the
contenpt order —and even that approach is limted by the rule that
a party can appeal only a crimnal contenpt order, not a civi
contenpt order. Another renmedy is by extraordinary wit; mandamnus
may be sonewhat nore freely available to test questions of
privilege and other confidentiality concerns, but still 1is
carefully limted. Extending beyond the limts of these renedies —
and recogni zing the possible availability of 8§ 1292(b) appeal s by
perm ssion of both the district court and the court of appeals —
will create difficult problenms of drawing lines that pronote
desirabl e opportunities for appeal without stimulating many ill-
founded attenpts.

The question arises fromthe decision in Mhawk |ndustries,
Inc. v. Carpenter, 130 S.Ct. 599 (2009). The Court ruled that the
col l ateral -order doctrine supports "finality" only as to all cases
within a described "category,” or as to none of them An order
conpel l'ing production of materials found to have been initially
protected by attorney-client privilege, but to have lost the
protection by waiver, was in a category that did not fit the
criteria for collateral-order appeal in all cases. Alternative
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means of revi ew provide adequate protection. At the sanme tine, the
Court suggested that if it is desirable to provide sonewhat greater
opportunities for interlocutory review, it is better that they be
established through the Rules Enabling Act than by judicial
el aboration of 8 1291 or other judicial doctrines.

I nvocation of the Rule 23(f) analogy helps to franme the
guestion. Gant or denial of class certification can have an
enor nous i npact on the case —deni al s were once hel d appeal abl e as
the "death knell" of actions that could not be expected to survive
if only individual clainms remained to be litigated (another exanple
of col |l ateral -order appeal doctrine rejected by the Suprene court),
while grants can exert a hydraulic pressure to settle when facing
the great costs of defending a class action and the risks of "bet-
t he- conpany” judgnents. The stakes are high. And, although there
are many class actions and no small nunber of requests for Rule
23(f) appeals, the occasions for potential appeals remain finite.
Even if the categories of appeal were limted to attorney-client
i ssues, these issues arise far nore often, and are likely to be
much | ess nonent ous.

A judge observed that the opportunities for appellate review
that remain available after the Mhawk decision "are not nuch
hel p." But attorney-client privilege is invoked in an overwhel m ng
nunber of cases. And it often is raised without even attenpting to
conply with the requirenments of Rule 26(b)(5)(A) to describe the
nature of the matters objected to in a way that will enabl e other
parties to assess the claim of privilege. "The potential
applications are enornous."

A lawer noted that if the problem involves waiver of the
privilege, Evidence Rule 502(d) and the proposed Civil Rules
anmendnents that provide express rem nders of Rule 502(d) "reflect
a bigeffort to reduce the occasions for waiver." Judges, noreover,
generally do areally good job in ruling on privilege i ssues. These
i ssues conme up far nore often than reported cases m ght suggest.
The Appellate Rules Commttee seens to have got it right.

Anot her judge noted that there are many privil eges apart from
the attorney-client privilege beloved by |awers. Wiy should a
speci al appeal provision belimted to just this one privilege? And
what of work-product protection? W should stay away from these
i ssues.

The Commttee concluded that this subject should be renoved
fromthe agenda.

Rul e 41: Dkt. 14-CV-D, 10-CV-C
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Docket item14-CV-D was the submi ssion of alawreviewarticle
by Professor Bradley Scott Shannon, "Dism ssing Federal Rule of
Cvil Procedure 41," 52 U. of Louisville L.Rev. 265 (2014).

The article advances two basic packages of suggestions. The
first identifies several well-known shortcomngs in Rule 41. The
second bewails the reliance of Rule 41 on the often-criticized

terms "wWith prejudice,” "without prejudice,” and "on the nerits."”

Anmong t he percei ved shortcom ngs are these: (1) The unil ateral
right to dism ss without prejudice should be term nated by a notion
to dismss as well as by an answer or a notion for sumary
judgnment. There is an obvious analogy to the right to anend a
pl eadi ng once as a matter of course under Rule 15(a)(1l) (A —Rule
15 was recently anended to cut off this right 21 days after a
nmotion under Rule 12(b), (e), or (f). (2) Rule 41(a)(1)(A
addresses dism ssal of "an action." Provision should be nade for
di smi ssing part of an action, whether it be one of several clains
or one of several parties. Dismssal of a claim m ght better be
acconpl i shed by Rul e 15 anmendnent of the pleading —Rule 15 covers
not only an initial period when anendnment does not require court
perm ssion but also later tines in the action when leave is
required but is freely granted. Addressing dism ssal of a "claint
wi thout prejudice, further, mght invite confusion about the
vari ous approaches that define what is a "clainl according to the
context of inquiry. There is a risk of confusing what is a "claint
for the claimpreclusion aspect of res judicata with what m ght
suitably be treated as a "claim for voluntary abandonment.
Dismissal of all clainms against a party also can be acconplished
t hrough Rul e 15, but Rule 41 might be anmended to address this. (3)
Rule 41(c) addresses voluntary disnmssal of a counterclaim
crossclaimor third-party claim other clains are not addressed. As
just one exanple, athird-party defendant nay file a cl ai magai nst
the original plaintiff. The suggestion is that Rule 41(c) shoul d be
anended to provide that it "applies simlarly"” to dism ssal of any
type of claimnot enunerated. (4) Arelated possibility would be to
add a notion for summary judgnment (or a Rule 12 notion) to the
events that cut of wunilateral dismssal w thout prejudice of a
counterclaim crossclaim or third-party claimunder Rule 41(c).
(There is a respectable view that "summary judgnent” was omtted
fromRule 41(c) by sinple absent-m ndedness.)

The difficulties that inhere in the concepts of "prejudice,"”
"on the nmerits,” and the like also are well known. For exanple,
Rul e 41(b) provides that a dismssal for lack of jurisdiction is
not on the nerits. But the dismssal in fact establishes issue
preclusion on any matter necessarily decided in finding a | ack of
jurisdiction. The claim on the other hand, is not precluded if a
subsequent action is brought in a <court that does have
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jurisdiction. The proposed renedy is to amend Rule 41 to refer
directly to preclusion consequences — "does not preclude,"”
"precludes,” and so on. Reasons for caution on this score begin
with the proposition that the intricacies of applying present Rule
41 are well known and have been t horoughly addressed by the courts
and in the literature. So there is a real prospect that abandoni ng
the famliar and famliarly interpreted phrases in favor of open-
ended invocations of general preclusion law could invite new
confusions and unsettling argunents. There is little reason to
believe that better preclusion results would be reached.

Di scussion began by asking the Commttee whether they see
t hese problens in practice.

A judge said that these problens are easily worked out in
practice. For exanple, a notion may be nade for default judgnent
agai nst one def endant when anot her defendant has not been properly
served. To get to and through a hearing on danages, the plaintiff
may anmend the conplaint to dismss the defendant not served. O on
a notion to review a proposed settlenment under the Fair Labor
St andards Act, the parties nmay di scover that they have unresol ved
issues as to attorney fees and prefer to dismss so they can work
out a full settlenent.

The concl usi on was that Professor Shannon has pointed to ways
in which Rul e 41 can be inproved. But the Comm ttee operates in the
instinctive belief that it is better to resist the tenptation to
make abstract inprovenents in the rules. The risk of unintended
consequences counsels caution. Amendnents to address real-world
problens are nore inportant. For Rule 41, that holds for these
proposal s. They will be put aside.

Rul e 48: Non-Unani mous Verdicts in Diversity Cases: Dkt. 13-CV-A

This proposal would anmend Rule 48 to adopt state mmjority-
verdict rules for diversity cases. The suggested reason is that
def endants comonly view ngjority-verdict rules as sonething that
favors plaintiffs. Wien an action that could be brought in federal
diversity jurisdiction is brought in a state court that has a
maj ority-verdict rule, a defendant has an incentive to renove for
t he purpose of invoking the federal unanimty requirenent. Cases
are brought to federal courts that would not cone there if the
federal courts adhered to the state-court majority-verdict rule.

The first issues raised by this proposal are whether majority-
verdict rules are better than a unanimty requirenent, and, if so,
whet her the Seventh Amendnent permts a mpjority-verdict wthout
the parties’ consent. If mpjority verdicts are better, and if the
Sevent h Amendnent permts —alnost certainly a requisite even for
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arulelimted to diversity cases —then Rul e 48 shoul d provide for
majority verdicts in all cases, or at least for all diversity and
suppl emental jurisdiction cases. O herw se, the question is whether
it is better to defer to state practice either froma pragnmatic
desire to reduce renovals or froman Erie-like sensitivity to the
prospect that majority verdicts are sufficiently "bound up”" wth
state substantive principles to deserve relief from the genera
Rul e 48 command for uniformty.

The majority-verdict question may intersect the question of
jury size. A couple of decades ago the Conmittee explored
restoration of the 12-person civil jury, expressly deferring
consi deration of majority-verdict rul es pending resolution of that
i ssue. That attenpt failed. But the underlying questions remain:
how far do the dynam cs of deliberation in a 12-person jury differ
from those in a 6-person jury? How far are the dynam cs of
del i beration affected by allowng a mgjority verdict? How do these
effects interact if a verdict can be reached by a majority of a 6-
person jury?

Di scussi on began with t he observati on t hat nmany consi derati ons
af fect a defendant’s deci si on whether to renove an acti on, whet her

it is a diversity action or a federal -question action. "If we are
to start addressing the reasons defendants have for renoving, it
will be a daunting task. The prem se is troubling."

Agreement was expressed as to strategic concerns. Avariety of
strategic factors may lead to renoval. But "this one is
significant.” Generally plaintiffs like majority verdicts, which
may facilitate horsetrading between danages and liability. There
are sound Erie-like reasons to honor state rules on jury size and
unanimty. "We should not distrust state policymaking on this.
There is no inportant federal policy to be served by deferring to
def endants’ strategic choices. The proposal can be drafted easily.
But it will generate a |ot of controversy. It is not clear whether
t he val ue of the change will be worth enduring the controversy.

The problem of supplenental jurisdiction was raised. Many
cases present federal questions and state-law questions that
i nvol ve many of the sane issues of fact. There may be diversity
jurisdiction as well as federal -question jurisdiction, or there may
be only supplenmental jurisdiction over the state-|aw questions, or
—in a particularly convoluted area of jurisdiction —there may be
federal -question jurisdiction over a state-created claim that
centers on a federal question. Should the majority-verdict rule
that would apply to the state-|law questions extend to the federal
guestions as well, so as to avoid the grimspectacle of telling the
jury it must answer conmon questions unaninously as to part of the
case, but can answer the sane questions by nmajority verdict as to
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ot her parts?

Prof essor Coquillette recalled an article he wote with David
Shapiro on the fetish of jury trials. The majority-verdi ct question
is a conplicated one.

Anot her nenber agreed with the viewthat clear drafting can be
achi eved. She also agreed with the viewthat it is a good thing to
reduce the strategic use of diversity jurisdiction. Courts and
others are interested anew in the inportance of jury trials. Any
proposal will be controversial, but this is a matter of genuine
interest to the present and future of jury trials. W ask juries to
apply different standards of persuasion to different issues in a
single trial, and expect them to perform this feat. They could
i kewi se nanage to apply majority-verdict rules to sone el enents,
and a unanimty requirement to others. O we could draft a
conprom se rul e that gives the court discretion whether to apply a
maj ority-verdict rule.

Bri ef discussion found no confident answer to the question of
how many states permt majority verdicts.

Doubt s about adopting state practice were expressed by noting
that "this is not like service of process,” a purely technical
matter. There may be substantial federal interests involved in the
unanimty requirenent.

The question turned to other aspects of jury practice. Sone
states are beginning to follow Arizona, which has been a | eader in
rel axi ng many traditional practices. Jurors can ask questions. They
can take notes. They can deli berate throughout the trial. Should a
federal court followthese practices in diversity cases that woul d
be tried in such a state, even if it would not do so in a federal -
guestion case? O, to take a nonjury exanple, cases have been
removed by defendants because they |ike the expert-w tness report
requi renents of Rule 26(a)(2), or because they |ike the Daubert
approach to expert witnesses. Do we want to elimnate all federal
practices that may affect the outconme?

A simlar question asked whether the federal court should be
required to draw the jury from the sane area that would supply
jurors to the state court. An exanple was of fered of experience in
crimnal cases, where state authorities may cede the lead to
federal prosecutors in order to draw the jury froma broader area
t han woul d supply the state-court jurors. There are areas where it
is appropriate to follow federal-court jury practices; it 1is
difficult to see why the unanimty issues should be different.

Turni ng back to reasons that nmay support the proposal, it was
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noted that a defendant’s hope for a unanimty requirenment my be
different from other strategic concerns. Mjority-verdict rules
reflect long-held state policies. The federal unanimty requirenent
can be seen as archaic, even odd.

A rel at ed phenonenon was noted. A case is renoved, dism ssed
by the plaintiff, then filed again in state court with an added
def endant that destroys diversity. If renoval is attenpted again,
the federal court does not evaluate the plaintiff’'s strategic
choices; it asks only whether the new party is properly joined.

A judge observed that under Rule 81(c), federal procedures
apply after renoval. W should adhere to that principle here.

Di scussion turned to the policies that underlie the grant of
diversity jurisdiction in 8§ 1332. It would be difficult to
attribute any intent to Congress with respect to jury unanimty —
§ 1332 goes back to the First Judiciary Act, and its perpetuation
by successi ve Congresses in confronting periodic attenpts to revise
or elimnate the jurisdiction |eaves too many uncertainties to
support any attribution of relevant intent. Nor does it seemthat
t he question can be usefully approached as an attenpt to rebal ance
strategic notivations. The purpose of § 1332 "is to alleviate
per cei ved unfairness." The change "woul d be a | arge nove."

A related suggestion was that diversity jurisdiction was
established "to avoid honetown advantage.” This purpose is
difficult to apply across the wi de range of practices that can
af fect outcone. Maryland, for exanple, does not have individua
j udge case assignnents. The District of Maryland does. That can
have a strong i nfluence on the cost and speed of bringing the case
to a conclusion. O, for a different exanple, the summary-judgnment
rules in state and federal court | ook the sane on paper. But there
are significant differences in actual practice.

The question whether to take up this proposal was put to a
voice vote. A clear majority voted to renove it fromthe docket.

Rul e 56: Sunmmary-Judgnent Standards: Dkt. 14-CV-E

Prof essor Suja A. Thonmas submitted for the docket her article
on Rul e 56, "Summary Judgnent and t he Reasonabl e Jury Standard, " 97
Judi cature 222 (2014). The article suggests that it is not really
possible for a single trial judge, nor even a panel of three
appel | ate judges, to know or imagi ne what facts a reasonable jury
mght find with the benefit of reasoning together in the dynamc
process of deliberation. That part of it ties to her earlier
witing, which casts doubt on the constitutionality of sumary
j udgnment under the Seventh Amendnent. The concl usi on, however, is
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that the standard for summary judgnment "is ripe for reexam nation.
The rules commttee, if so inclined, would be an appropriate body
to engage in this study with assistance fromthe Federal Judicial
Center, and such study would be wel cone."

The suggestion for study goes beyond work of the sort the
Federal Judicial Center has already done. A broad study of pretri al
notions i s now underway. But these studies count such things as the
frequency of notions; the rate of grants, partial grants, and
deni al s; variations al ong these di nensi ons accordi ng to categories
of cases; variations anong courts; and other objective matters that
yield to counting. There has not been an attenpt to evaluate the
faithfulness of actual decisions to the announced standard.
Consultation with the Federal Judicial Center staff suggests that
there are good reasons for this. The only way to appraise the
actual operation of the summary-judgnent standard in the hands of
judges would be to provide an independent redetermi nation of a
| arge nunber of deci si ons. To be fully reliable, t he
redet erm nati on woul d have to be made by judges believing they were
actually resolving a real notion in a real case —a determ nation
made wi t hout that pressure m ght be reached casually because it is
only for research, not real life. Substituting | awers or schol ars
or other researchers would | ose not only the reality but also the
trai ning and experience of judges. It has not seened possible to
frame such a study.

Di scussion began with a statenment that Professor Thonas
bel i eves that summary judgnment viol ates the Sevent h Amendnent. "The
i dea that judges cannot determine the limts of reasonabl eness is
wong." Even in a crimnal case, a judge may refuse to submt a
proffered defense to the jury if it |lacks evidentiary support.

Anot her judge observed that experience with Professor Thomas
whil e she was in practice showed her to be a wonderful |awer. Rule
56 is a subject that has concerned the plaintiff’s bar because of
the ways in which it is admnistered. Professor Arthur Mller is
anot her who thinks that sunmary judgnent is at tines granted
unreasonably, leading to dism ssal without trial. "There are too
many Rul e 56 notions that should not be made.” "I try to di scourage
sonme of themin pre-notion conferences, but they get nade." But it
is difficult to know what coul d be done to inprove application by
changi ng the rul e | anguage.

Still another judge suggested that "the problem is wth
j udges, not the rule.” Mtions invoking qualified imunity provide
an exanple —we regularly entrust to judges the determ nation of
what a reasonabl e officer would know. No doubt judges bring their
own biases to bear. "W can educate judges about this, but we
cannot dehumani ze judges."”
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Simlar observations were offered by another judge. Judges
make determ nations of reasonableness all the tinme. They decide
notions for judgnent as a matter of |aw. They decide notions for
acquittal in crimnal cases. They nmke determ nations under the
Evi dence Rul es.

A nmenber said that the article was entertaining, but left an
uncertain inpression as to what the Conmittee should do, apart from
undertaki ng a study.

This discussion turned to the question whether judgnment as a
matter of |aw viol ates the Seventh Anendnent. The sunmary-j udgnent
standard is anchored in judgnent as a nmatter of law. The 1991
anmendnent s of Rul e 50, indeed, were undertaken in part to enphasi ze
the continuity of the standard between Rules 50 and 56. But if we
were to take literally the general statenent that the Seventh
Amendnent nmeasures the right to jury trial by practice in 1791, it
woul d be difficult to support judgnent as a matter of law. In 1794,
a unani nmous Suprenme Court instructed a jury in an original-
jurisdiction trial that although the general rule assigns
responsibility for the lawto the court and responsibility for the
facts tothe jury, still the jury has lawful authority to determ ne
what is the law. If a jury can determne that the lawis sonething
different fromwhat the judges think is the law, it would be nearly
i npossi ble to imagi ne judgnent "as a matter of law " But by 1850
t he Suprene Court recogni zed the directed verdict, and t he standard
has evol ved ever since. Professor Coquillette added that there were
many di fferences anong the col onies-states in jury-trial practices
as of 1791. A nenber added that it is clear a court nay direct
acquittal in a crimnal case, a power that exists for the
protection of the defendant.

The Conmittee unani nously agreed to renove this proposal from
t he agenda.

Rul e 68: Dockets 13-CV-B, C, D, 10-CV-D; 06-CV-D; 04-CV-H 03-CV-B;
02-CV-D

Rul e 68, dealing with offers of judgnment, has a |l ong history
of Committee deliberations followed by decisions to avoid any
suggest ed revi si ons. Proposed anendnents were published for conment
in 1983. The force of strong public coments |ed to publication of
a substantially revised proposal in 1984. Reaction to that proposal
led the Commttee to withdraw all proposed revisions. Rule 68 cane
back for extensive work early in the 1990s, in large part in
response to suggestions made by Judge WIIliam W Schwarzer while he
was Director of the Federal Judicial Center. That work concl uded in
1994 wi t hout publishing any proposals for comrent. The M nutes for
t he Cct ober 20-21 1994 neeting reflect the conclusion that the tine
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had not come for final decisions on Rule 68. Public suggestions
that Rule 68 be restored to the agenda have been considered
periodically since then, including a suggestionin a Second Grcuit
opinion in 2006 that the Commttee should consider the standards
for conparing an offer of specific relief with the relief actually
granted by the judgnent.

Al t hough there are several variations, the nost common feature
of proposals to anend Rule 68 is that it should provide for offers
by claimants. From the beginning Rule 68 has provided only for
offers by parties opposing clainms. Providing nutual opportunities
has an obvious attraction. The snag is that the sanction for
failing to better a rejected offer by judgnment has been liability
for statutory costs. A defendant who refuses a $80, 000 offer and
then suffers a $100,000 judgrment would ordinarily pay statutory
costs in any event. Sonme nore forceful sanction would have to be
provided to make a plaintiff’'s Rule 68 offer nore meani ngful than
any other offer to settle. The nbst common proposal is an award of
attorney fees. But that sanction would raise all of the intense
sensitivities that surround the "Anmerican Rule" that each party
bears its own expenses, including attorney fees, win or |ose
Recogni zing this problem alternative sanctions can be inmagi ned —
doubl e i nterest on the judgnent, paynent of the plaintiff’s expert-
wi t ness fees, enhanced costs, or still other painful consequences.
The wei ght of many of these sanctions would vary fromcase to case,
and mght be nore difficult to appraise while the defendant is
consi dering the consequences of rejecting a Rule 68 offer.

Anot her set of concerns is that any reconsideration of Rule 68
woul d at | east have to deci de whether to recommend departure from
two Suprene Court interpretations of the present rule. Each rested
on the "plain neaning" of the present rule text, so no disrespect
woul d be inplied by an i ndependent exam nati on. One case rul ed t hat
a successful plaintiff’s right to statutory attorney fees is cut
off for fees incurred after arejected offer if the judgnent falls
below a rejected Rule 68 offer, but only if the fee statute
describes the fee award as a matter of "costs.” It is difficult to
understand why, apart from the present rule text, a distinction
shoul d be based on the |ikely random choi ce of Congress whether to
describe a right to fees as costs. Mire fundanentally, there is a
serious question whether the strategic use of Rule 68 should be
allowed to defeat the policies that protect sonme plaintiffs by
departing from the "Anerican Rule" to encourage enforcenent of
statutory rights by an award of attorney fees. The prospect that a
Rul e 68 of fer may cut off the right to statutory fees, further, may
generate pressures on plaintiff’s counsel that mght be seen as
creating a conflict of interests with the plaintiff. The other
ruling is that there is no sanction under Rule 68 if judgnment is
for the defendant. A defendant who offers $10, 000, for exanple, is
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entitled to Rule 68 sanctions if the plaintiff wns $9,000 or $1,
but not if judgnent is for the defendant. Rule 68 refers to "the
judgment that the offeree finally obtains,” and it nmay be read to
apply only if the plaintiff "obtains" a judgnent, but the result
shoul d be carefully reexan ned.

The desire to put "teeth” into Rule 68, noreover, nust
confront concerns about the effect of Rule 68 on a plaintiff whois
ri sk-averse, who has scant resources for pursuing the litigation
and who has a pressing need to win sone relief. The Mnutes for the
Cct ober, 1994 neeting reflect that "[a] notion to abrogate Rul e 68
was nmade and seconded twi ce. Brief discussion suggested that there
was support for this view* * * " Abrogati on remai ns an option that
shoul d be part of any serious study.

Finally, it may be asked whether it is better to | eave Rul e 68

where it lies. It is uniformy agreed that it is not nuch used,
even in cases where it mght cut off a statutory right to attorney
fees incurred after the offer is rejected. It has becone an

apparently comon neans of attenpting to defeat certification of a
class action by an offer to award conplete relief to the putative
cl ass representative, but those problens shoul d not be affected by
the choice to franme the offer under Rule 68 as conpared to any
other offer to accord full relief. Courts can work their way
t hrough these probl ens absent any Rul e 68 anendnent; whether Rule
23 m ght be anmended to address themis a matter for another day.

Di scussion began with experience in Georgia. Attorney-fee
shifting was adopted for offers of judgment in 2005, as part of
"tort refornt nmeasures designed to favor defendants. "It creates
enormously difficult issues. Defendants take advantage.” And it is
al nost inpossible to frame a rule that accurately inplenments what
is intended. Already sone | egislators are thinking about repealing
the new provisions. If Rule 68 is to be taken up, the work should
begin with a study of the "enornous | evel of activity at the state
| evel . "

Any changes, noreover, will create enornbus uncertainty, and
per haps uni nt ended consequences.

Anot her nenber expressed fear that the credibility of the
Committee will suffer if Rule 68 proposals are advanced, no matter
what the proposals m ght be. Debates about "l|oser pays" shed nore
heat than light.

A judge expressed doubts whet her anything shoul d be done, but
asked what effects would follow from a provision for plaintiff

of fers? One response was that the need to add "teeth” would likely
|l ead to fee-shifting, whether for attorneys or expert w tnesses.
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It was noted that California provides expert-w tness fees as
consequences. But expert fees are variable, not only fromexpert to
expert but nore broadly according to the needs for expert testinony
in various kinds of cases.

The value of wundertaking a study of state practices was
repeated. "l pause about setting it aside; this has pronpted
several suggestions.” State nodels m ght provide useful guidance.

Anot her nenber agreed — "If anything, let’'s look to the
states.” Wien people learn he’s a Conmttee nenber, they start to
of fer Rul e 68 suggestions. Part 36 of the English Practice Rules —
set in a systemthat generally shifts attorney fees to the | oser —
deals with offers in 22 subsections; this level of conplication

shows the task will not be easy. There is ground to be skeptica
whet her we will do anything —early nediation probably is a better
way to go. Still, it is worthwhile to |look to state practice.

A menber agreed that "studies do little harm But | suspect a
revieww ||l not do much to help us.” It is difficult to neasure the
actual gains and | osses fromoffers of judgnent.

One value of studying offers of judgnment was suggested:
Argunents for this practice have receded fromthe theory that it
increases the rate of settlement —so few cases survive to tria
that it is difficult to imagine any serious gain in that dinmension.
| nstead, the argunent is that cases settle earlier. If study shows
that cases do not settle earlier, that offers are nmade only for
strategi c purposes, that would underm ne the case for Rul e 68.

Anot her menber suggested that in practice the effect of Rule
68 probably is to augnment cost and delay. In state courts nuch tine
and energy goes into the ganmesmanship of statutory offers.
"Reasonabl e settlenment discussion is unlikely. The Rule 68 timng
is wong; it’s worse in state courts.™

It al so was observed that early settlenent is not necessarily
agoodthingif it reflects pressure to resolve a case before there
has been sufficient discovery to provide a good sense of the
claims value. This was suppl enented by the observation that early
medi ati on may be equal |y bad.

Anot her nmenber observed that a few years ago he was struck by
the quagmre aspects of Rule 68, by the ganmesmanship, by the fear
of uni ntended consequences fromany revision. There is an anal ogy
to the decision of the Patent Ofice a century ago when it deci ded
to refuse to consider any further applications to patent a
per petual notion machi ne. "The prospect of com ng up with sonet hi ng
that will be frequently utilized to good effect is dim" There is
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an unfavorable ratio between the probability of good results and
the effort required for the study.

A judge responded that the effort could be worth it if the
study shows such a dimpicture of Rule 68 that the Commttee would
recommend abrogati on.

The Department of Justice reported little use of Rule 68,
either in maki ng or receiving offers. Wien it has been used, it is
at the end, when settlenent negotiations fail. In two such cases,
it worked in one and not the other.

A nmenber observed that if Rule 68 is little used, is
essentially i nconsequential, "we don’t gain nuch by abrogating it."
He has used it twi ce.

The di scussi on cl osed by concluding that the tine has not cone
to appoint a Subcommttee to study Rule 68, but that it will be
useful to undertake a study of state practices in tinme for
consi deration at the next neeting.

Rule 4(c)(1): "Copy" of Conplaint: Dkt. 14-CV-C

Rule 4(c)(1) directs that "[a] summons nust be served with a
copy of the conplaint.” Rule 10(c) provides that "a copy of a
witten instrunent that is an exhibit to a pleading is a part of
the pleading for all purposes.” A federal judge has suggested that
it may be useful to interpret "copy"” to allow use of an electronic
copy, on a CD or other conputer-readabl e medium The suggesti on was
pronpted by a case brought by a pro se prisoner with a conplaint
and exhibits that ran 300 pages and 30 defendants. The cost of
copyi ng and service was substanti al .

The suggestion is obviously attractive. But there will be
def endants who do not have access to the technology required to
read what ever formis chosen, no natter how basi c and wi despread in
general use. This practice m ght be adopted for requests to waive
service, and indeed there is no apparent reason why a plaintiff
coul d not request waiver by attaching a CDto the request. Consent
to wai ve woul d obvi ate concerns for the defendant’s ability to use
t he chosen form

A nore general concern is that this proposal approaches the
general question of initial service by electronic nmeans, although
it seenms to contenplate physical delivery of the storage nedi um
These i ssues may be better resol ved as part of the overall work on
adapting the Gvil Rules and all other federal rules to ever-
evol vi ng technol ogy.
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A practical exanple was offered. In the Southern District of
| ndi ana, the court has an agreenent with prison officials who agree
to accept e-copies on behalf of nultiple defendants. It works. But
it works by agreenment, a sinpler matter than drafting a genera
rul e.

It was concluded that no action should be taken on this
mat t er.

Rul e 30(b)(2): Adding "ESI": 13-CV-F

Rul e 30(b)(2) addresses service of a subpoena duces tecum on
a deponent, and provides that the notice to a party deponent may be
acconpani ed by a request under Rule 34 to produce "docunments and
tangible things at the deposition.”™ This suggestion would add
"electronically stored information® to the list of things to
produce at a deposition.

This suggestion revisits a question that was deliberately
addressed during the course of devel oping the 2006 anendnents t hat
explicitly recognized discovery of el ectronically stored
information. It was decided then that ESI should not be fol ded into
the definition of "document,” but should be recognized as a
separate category in Rule 34. At the sane tine, it was deci ded t hat
references to ESI mght profitably be added at sone points where
other rules refer to docunents, but that other rules that refer to
docunent s need not be suppl enent ed by addi ng ESI. Rul e 30(b)(2) was
one of those that was not revised to refer to ESI.

Pr of essor Marcus noted that there may be roomto argue that it
woul d have been better to add references to ESI everywhere in the
rules that refer to docunments, or at |east to add nore references
to ESI than were added. But those choices were nade, and it m ght
be tricky to attenpt to change themnow. Rule 26(b)(3), protecting
trial materials, is an exanple: on its face, it covers only
docunents and tangi ble things. Surely el ectronically generated and
preserved work product deserves protection. But any proposal to
anend Rule 26(b)(3) mght stir undesirable conplications. So for
ot her rul es.

There is no indication that the om ssion of "ESI" from Rul e
30(b)(2) has caused any difficulties in practice.

Di scussi on began with the observation that the 2006 amendnent s
have created a general recognition that "docunents” includes ESI.
Thi s judge has never seen a party respond to a request to produce
docunents by failing to include ESI in the response. An attenpt to
fix Rule 30(b)(2) would start us down the path to revising all the
rules that were allowed to remain on the wayside in generating the
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2006 anendnments. This concern was echoed by another nenber, who
asked whet her undertaking to amend Rule 30(b)(2) would require an
overall effort to consider every rule that nowrefers to docunents
but not to ESI.

Anot her judge suggested that rather than refer to docunents,
ESI, and tangi ble things, Rule 30(b)(2) could be revised to refer
sinply and generally to "a request to produce under Rule 34."

A | awer observed that the 2006 Conmttee Note says that a
request to produce docunents should be understood to include ESI.
Most state courts have foll owed the path of defining "docunments” to
i ncl ude ESI.

Di scussion concluded with the observation that no problens
have been observed. There is no need to act on this suggestion.

Rule 4(e)(1): Sewer Service: Dkt. 12-CV-A

This proposal arises from Rule 4(e)(1), which provides for
service on an individual by followng state law. State |aw may
provide for leaving the sunmons and conplaint unattended at the
i ndividual’s dwelling or usual place of abode. The suggestion is
t hat phot ographi ¢ evi dence shoul d be required when service i s made
by thi s neans. Apparently t he photograph woul d show t he sunmons and
conplaint affixed to the place.

The proposal does not address the nore general problem of
deliberately falsified proofs of service. Nor does it explain how
a server intent on meking ineffective service would be prevented
fromrenoving the sutmmons and conpl aint after taking the picture.
The picture requirenment m ght serve as an i nducenent to actually go
to the place, alleviating faked service arising froma desire to
avoi d that chore, but that nay not be a great advantage.

Di scussion began with a suggestion that this proposal is
unnecessary.

Anot her nenber agreed that the suggestion should not be taken
up. But he recounted an experience representing a pro bono client
who had | ost a default judgnment in state court and who coul d not
remenber havi ng been served or having | earned about the | awsuit by
any other nmeans. State court records were of no avail, because the
state practice is to discard all records after judgnent enters. The
matter was eventually resolved without needing to resolve the
guesti on whether service had actually been made, but he renains
doubtful whether it was.

Anot her nenber said that "the problemis very real. It bothers

January 5, 2015

April 9-10, 2015 Page 69 of 640



1339
1340
1341
1342
1343
1344
1345

1346
1347

1348
1349
1350
1351
1352

1353
1354
1355
1356
1357
1358
1359
1360
1361
1362
1363
1364
1365

1366
1367
1368
1369

1370
1371
1372
1373
1374
1375

1376
1377

1378
1379

Draft Mnutes Civil Rules Advisory Conmittee
Oct ober 30, 2014
page - 32-

me a lot. Paper service can be difficult and costly. Process
servers cut corners.” But it is difficult to do anything by rule
that will correct these practical shirkings. Wat we need is a
technol ogy for cost-effective service. "I don’'t know that this
Commttee is the body to fix it."™ Another nenber agreed that
advancing technology nmay eventually provide the answer. That is
better suited to the agenda of the e-rules subcommttee.

Thi s proposal was set aside.
Rul e 15(a)(3): Any required response: Dkt 12-CV-B

Rul e 15(a)(3) sets the tine for "any required response” to an
anended pl eading. Before the Style Project, the rule directed that
"a party shall plead in response” within the designated tinmes. The
guestion is whether an anbiguity has been introduced, and whet her
it should be fixed.

The earlier direction that a party "shall plead in response”
relied on the tacit understanding that there is no need to plead in
response to an anended pl eadi ng when the origi nal pleading did not
require a response. A plaintiff is not required to reply to an
answer absent court order, and is not required to reply to an
anended answer. The sane under st andi ng shoul d i nform"any required
response,” but that may not end t he question. Wiat of an anmendnent
to a pleading that does require a response? If there was a response
to the original pleading —the nost common illustration will be an
answer to a conplaint —nust there always be an anmended responsive
pl eading, no matter how small the anendnents to the original
pl eadi ng and no matter howclearly the origi nal responsive pl eadi ng
addresses everything that remains in the anmended pl eadi ng?

There is something to be said for a sinple and cl ear rul e that
any anendnent of a pleading that requires a responsive pleading
shoul d be foll owed by an anended response, even if the only effect
is to maintain a tidy court file. But is this always necessary?

A judge opened the discussion by stating that the need for an
anended responsi ve pl eadi ng depends on the nature of the anmendnent
to the original pleading. If it is something mnor, it suffices to
put it on the record that the answer stands. There is no need for
a rule that requires that there always be an anended answer. But
general ly he asks for an anmended answer to provide a clear record.

Anot her judge noted that when |awers are involved in the
l[itigation, they virtually always file an anmended response.

A lawer recounted a current case with a 400-page conpl ai nt
and, initially, 27 defendants. "One defendant has been | et out. W
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reached a deal that our 45-page answer would stand for the
remai ni ng 26 defendants. Everyone was happy."

It was agreed that no further action should be taken on this
suggesti on.

Rul e 55(b): Partial Default Judgment: Dkt. 11-CV-A

This proposal arises froma case that included requests for
declaratory, injunctive, and damages relief on a trademark. The
def endant defaulted. The apparent premse is that the clerk is
authorized to enter a default judgnent granting injunctive and
declaratory relief, while the anount of danages nust be determ ned
by the court. And the wish is for a way to nmake final the judgnent
for declaratory and injunctive relief, in the expectation that if
the defendant does not take a tinely appeal the plaintiff my
deci de to abandon the request for danages rather than attenpt to
prove them The problemis that Rule 55(b)(1) allows the clerk to
enter judgnent only if the claimis for a sumcertain or a sumt hat
can be nade certain by conputation. The court nust act on a request
for declaratory or injunctive relief. Since it is the court that
must act, the court has whatever authority is conferred by Rule
54(b) to enter a partial final judgnment. Since Rule 54(b) requires
finality as to at least a "claim"™ there may be real difficulty in
arguing that the request for damages is a claimseparate fromthe
claimfor specific relief. But that question is addressed by the
present rule and an anpl e body of precedent.

It was concluded wthout further discussion that this
suggestion should not be considered further.

New Rul e 33(e): 11-CV-B

Thi s suggestion would add a new Rule 33(e) that woul d enbody
speci fic | anguage for an interrogatory that woul d not count agai nst
the presunptive limt of 25 interrogatories and that woul d ask for
detailed specific information about the grounds for failing to
respond to any request for admission with an "unqualified
adm ssion.” The suggestion is drawn from California practice.

Bri ef di scussi on suggest ed t hat adopti ng specific
interrogatory language in Rule 33 seens to fit poorly with the
current proposal to abrogate Rule 84 and all of the official forns
t hat depend on Rule 84. Apart fromthat, there are always risks in
choosi ng any specific | anguage.

The Committee decided to renove this proposal fromthe docket.

Rul e 8: Pl eading: Dkt. 11-CVv-H
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Thi s proposal woul d anend Rule 8 to establish a general format
for a conplaint. There should be a brief sunmary of the case, not
to exceed 200 words; allegations of jurisdiction; the nanmes of
plaintiffs and defendants; "alleged acts and om ssions of the
parties, with tines and places”; "alleged | awregarding the facts";
and "the civil remedy or crimnal relief requested.™

Pl eading has been on the Commttee agenda since 1993. The
Twonbly and | gbal cases, and reactions to them brought it to the
forefront. Active consideration has yielded to review of enpirical
studies, particularly those done by the Federal Judicial Center,
and to anticipation of another Federal Judicial Center study that
remai ns ongoing. There has been a growing general sense that
pl eadi ng practice has evolved to a nearly mature state under the
Twonbly and | gbal decisions. The tinme may cone relatively soon to
deci de whether there is any role that m ght profitably be played by
attenpting to fornul ate rul es anendnents that m ght either enbrace
current practice or attenpt to revise it.

The Conmittee concluded that the tinme to take up pleading
standards has not yet cone, and that this specific proposal does
not deserve further consideration.

Rul e 15(a)(1): Dkt. 10-CV-E, F

These proposals, submtted by the same person, address the
time set by Rule 15(a)(1) for anmending once as a matter of course
a pleading to which a responsive pleading is required. The present
rule allows 21 days after service of a responsive pleading or 21
days after service of a notion under Rule 12(b), (e), or (f),
whi chever is earlier. The concernis that thetineto file a notion
may be extended. The nature of the concern is not entirely clear,
since the time to amend runs from actual service. The initial
proposal sets the cutoff at 21 days before the tine to respond to
any of the listed Rule 12 notions. The revised proposal sets the
cutoff at 21 days after the tine to respond after service of one of
the Rule 12 noti ons.

It was agreed that no action need be taken on this proposal
Rule 12(f): Mdtion to strike fromnotion: Dkt 10-CV-F
Thi s proposal would expand the Rule 12(f) notion to strike to
reach beyond striking matters froma pleading to include striking
matters froma notion.

The Comm ttee agreed that there is no apparent need to act on
this proposal. It will be renoved fromthe docket.
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Di scovery Tinmes: Dkt. 11-CV-C

This proposal, submtted by a pro se litigant, suggests
extension of a vaguely described 28-day tinme |imt to 35 days. It
touches on the continuing concerns whether the rules should be
adapted to nake them nore accessible to pro se litigants. Those
concerns are famliar, and until now have been resolved by
attenpting to frame rules as good as can be drawn for
i npl enent ati on by professional | awers. This proposal does not seem
to provide any specific occasion to rethink that general position.

The Commttee agreed that there is no need to act on this
proposal. It will be renmoved fromthe docket.

e-Di scovery: Dkts. 11-Cv D, E, G |

All of these docket itens address questions that were
t horoughly examined in preparing the discovery rules anendnents
that are now pending in the Supreme Court. They were carefully
eval uated, and were often hel pful, in that process. Only one issue
was rai sed that was put aside in that work. That i ssue goes to "the
current | ack of gui dance as to reasonabl e preservati on conduct (and
standards for sanctions) in the context of cross-border discovery
for US. based litigation.”" That issue was found conplex,
difficult, and subject to evolving standards of privacy in other
countries, particularly within the European Union. The tinme does
not seemto have cone to take it up.

The Conmmittee agreed that there is no need to act further on
t hese proposals. They will be renoved fromthe docket.

Rul e 23 Subcommittee

Judge Dow presented the report of the Rule 23 Subconmittee

The Subconmittee is in the stage of refining the agenda for deeper
study of specific issues. Al Subcommittee nenbers appeared for a
panel at the ABA National Cass Action Institute in Chicago on
Cctober 23 to seek input on the subjects that mght be usefully
concl uded i n ongoi ng work. It was enphasi zed at the outset that the
first question is whether it is now possible to undertake changes
t hat prom se nore good than harm Many interesting suggestions were
advanced and wi ||l be consi dered.

The Appellate Rules Committee is considering proposals to
address the problens of settlenent pending appeal by cl ass-action
objectors. The Subcommittee wll continue working wth the
Appel late Rules Comrittee in refining those efforts.

A mniconference will be planned for sone tinme in 2015.

January 5, 2015

April 9-10, 2015 Page 73 of 640



1500
1501
1502

1503
1504
1505

1506
1507
1508
1509
1510
1511

1512
1513
1514

1515
1516
1517

1518
1519
1520

1521
1522

1523
1524
1525
1526
1527
1528
1529
1530
1531
1532
1533
1534
1535

1536
1537

1538
1539

Draft Mnutes Civil Rules Advisory Conmittee
Oct ober 30, 2014
page - 36-

It may prove too anbitious to attenpt to present draft
proposal s for discussion in 2015. The target is to present polished
proposal s for discussion in the spring neeting in 2016.

The Chicago discussions helped to give a better sense that
sone potential problens "are not real, or are evolving in ways that
may thwart any opportunity for present inprovenent.”

One broad category of issues surround settlenent classes. Not
even Arthur MIller could have predicted in 1966 what coul d energe
as settlement-class practices. The questions include the criteria
for certifying a settlenent class as conpared to certification of
a trial class, and whether the rule text should include specific
criteria for evaluating a settl enent.

Cy pres recoveries have generated a lot of interest. A
conference of MDL judges this week pronpted nmany questions on this
t opi c.

The Chi cago di scussion al so refl ected wi despread objections to
objectors anong |awers who represent plaintiffs, |awers who
represent defendants, and academ cs.

Di scussions of notice requirenents regularly rai se questions
whet her nore efficient and effective notice can be acconplished by
el ectroni c neans.

And there has been a lot of attention to i ssues cl asses, and
the rel ationship between Rule 23(c)(4) and Rule 23(b)(3).

Beyond these front-burner issues, a few side-burner issues
remai n open. Can anything be done to address consideration of the
nmerits at the certification stage? There has been a | ot of concern
about the newly energing criterion of the "ascertainability" of
cl ass nmenbership, focused by recent Third Circuit decisions. The

use of Rule 68 offers of judgnment to noot individua
representatives has pronpted a practice that may be specific to the
Seventh Circuit’s views — plaintiffs file a notion for

certification with the conplaint to forestall a Rule 68 offer
designed to nmoot the representatives, and then ask that
consideration of the notion be deferred. Courts in the Seventh
Circuit work around the problem perhaps it need not be addressed
in the rules.

What ot her questions mght offer prom sing opportunities for
consideration? What is mssing fromthis tentative set of issues?

Prof essor Marcus noted that the work will either desist, or
wi |l proceed down the paths that seempromsing. It is inportant to
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i dentify those pat hs now, because it becones increasingly difficult
to forge off in newdirections after traveling a good way al ong t he
paths initially chosen.

The Administrative Ofice wll establish sone form of
repository to gather and retain suggestions fromall sources.

A Subcommi ttee nenber suggested that the ABA group showed a
good bit of agreenent that it will be useful to consider objectors,
notice, and settlements. There is a lot of disagreement on other
i ssues.

A Conmittee nmenber suggested that settl enent-class issues are
difficult. W know that the standard for certification is
different, but we do not know how or why.

Thi s suggestion was foll owed by the observation that one set
of settlement issues goes to how many criteria for reviewing a
proposed settl enent m ght be witteninto the rule. Another goes to
certification criteria, a question addressed by advanci ng and t hen
wi thdrawing a "Rule 26(b)(4)" settlenent-class provision in 1996.
A Federal Judicial Center study undertaken after the Anthem
deci sion asked whether settlenent classes had been inpeded.
Settlenment classes seemto continue, but there nay be conplicated
relationships to the continually growing nunber of VDL
consol i dati ons.

Anot her Subconmi ttee nmenber noted that settl ement-cl ass i ssues
had presented real challenges to the ALI Principles of Aggregate
Litigation work, but that they managed to work t hrough t o unani nous
agr eenent .

Anot her suggestion was that partial settlenments shoul d be part
of the process. In MDL consolidations, sone defendants settle on a
cl ass basis. Does that pre-decide class certification as to other
def endant s? Some settlenents include a nost-favored-nations cl ause
that expands the definition of the class with respect to the
settling defendant upon each successive settlenent w th another
def endant .

A new i ssue was suggested by the observation that the 14-day
time limt to seek permssion for an interlocutory appeal under
Rul e 23(f) is not |ong enough for the Departnment of Justice. The
rule should be amended to provide a longer period in cases that
include the United States (etc.) as a party.

The question of cy pres settlenents cane on for discussion.
The issues include the perception that an increasing nunber of
cases settle on ternms that provide only cy pres recovery; other
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cases where cy pres recovery is a significant part of the original
settlement ternms; and still others where cy pres recovery is
provided only for a residuum of funds that cannot be effectively
distributed to class nenbers. Another issue asks whether the
reci pient of a cy pres award shoul d be closely aligned in interest
with the class nenbers. Cy pres seens a useful option. Sone
defendants like it because it supports a fixed dollar limt on
liability, and a way to distribute the dollars.

The ALl proposal on cy pres recovery is linked to the proposal
on settlenent classes. The Principles collapse the criteria for
reviewi ng a proposed settlenent fromthe 14 or 16 factors that can
be identified in the cases to a shorter, nore nanageabl e nunber.
For certification, they establish that there is no need to consi der
ei ther manageability (as recognized in the Ancthem decision) or
predom nance. The Principles that address cy pres recovery have
been nore often cited and relied on by courts than any ot her of the
Principles. They establish an order of preference: first,
distribute to as many cl ass nenbers as possible; second, if funds
remain, nmake a second distribution to class nenbers who have
al ready participated in the first distribution; and finally, when
that is exhausted, try to distribute to a recipient that is closely
aligned with class interests.

The ALI cy pres provisions were said to have gained traction
in the early going. "But there are problens with views of what
class actions are designed to do." Different states have different
policies. California, with its civil-law heritage, is predi sposed
to enbrace cy pres awards nore eagerly than nost states.

A rel ated suggestion was nade: it is inportant to seek rea
value through the clains process. The defendant may have an
incentive to have undistributed settlenent funds revert to the
defendant. Cy pres recovery can address that.

California practice provides a neans of avoiding review of cy
pres recipients by approving distribution of unclained settl enent
funds to Legal Aid. "There is a cycle that relates cy pres to the
guestion of wundistributed funds.”" And this ties to settlenent
review. will the defendant actually wi nd up payi ng what seens to be
a fair amount, or will the fair anount provided by the overal
figure be dimnished by reversion to the defendant. There can be a
surprise surplus. But usually that is dealt with in the settlenent
agreenent. And it can be resolved in proceedings to approve the
settlenment. But there nay be a growi ng probl emwhen, in response to
i ncreasi ng uneasi ness about cy pres recoveries, the parties seek to
avoi d the issue by not addressing cy pres in the settlenent terns.
There may, noreover, be suits in which only a group renedy is
appropriate —it nmay be enough that the amount is fair, reasonabl e,
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and adequate even though none of it goes to individual class
menbers.

Cy pres recoveries also figure in determ ning attorney fees.
The question is whether cy pres distributions should be counted in
the sane way as actual distributions to class nenbers.

It was urged that cy pres issues can be profitably addressed
t hrough rul es anendnents.

An observer suggested that cy pres practices depend on the
jurisdiction. It is conmon to address cy pres recovery in general
terms in the settlenent, but delaying identification of the
reci pi ent unti | distribution to class nenbers has been
acconplished. This is appropriate because the choice of recipient
may depend on how nuch noney is left for cy pres distribution.

Turning to objectors, it was asked whether there is "a bar of
objectors.” If there is, the Committee should learn their views
before fram ng rules for objections. A response was that there are
obj ectors who seek to inprove the settlenment, and to gain a share
of the fee in return, while other objectors act for principle —
Public Gtizen is an exanple. W do not want to di scourage useful
objections. It was noted again that the Appellate Rules Conmittee
has been considering the subset of issues that arise from
settlement with an objector pending appeal. That work included
hearing fromtwo professors "who had different views." No objectors
appeared at that neeting. It also was noted that the 2013 ABA
National Institute had a panel that featured a "repeat objector.”

An observer suggested that the question of awardi ng danages
incident to a (b)(2) class deserves consideration. Rule 23(b)(2) is
a perfect vehicle for certifying | owdollar consuner clains, but it
is tied to "equitable relief. There is no real reason to naintain
this tie to equity. Due process is satisfied by adequate
representation. W could establish a nandatory class w thout the
cost of notice. The origins of class actions are very practically
oriented.”

A response noted that a professor at the recent ABA Nati onal
Institute said that she woul d be naki ng suggesti ons on other (b)(2)
i ssues. The question of the "ascertainability" of class nenbership
ties to this. The Carrera case in the Third Crcuit is an
illustration of small-stakes consumer classes. But it should be
remenbered that (b)(2) speaks of injunctive relief or correspondi ng
declaratory relief, not equity. It can be invoked for traditional
legal clains. A further response suggested that due process nmay
require notice and an opportunity to opt out when noney danages are
at issue. But the observer rejoined that the Commttee shoul d study
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this question —he believes that due process allows a no opt-out
cl ass, and that individual notice can be di scarded when there is no
opportunity to act on it by opting out.

A look to the past recalled that in 2001 the Conmttee
proposed mandatory notice for (b)(1l) and (b)(2) classes, but
retreated in face of protests that the cost would defeat sone
potential civil-rights actions before they are even brought. But
the ABA National Institute reflected the growi ng sense that due
process may allow notice by social media and ot her internet neans
that work better, at Jlower <cost, than nmail or newspaper
publication. "Perhaps we should renmenber there are a ot of balls
inthe air.”

Judge Canpbel |l expressed thanks to the Subcommttee for its
ongoi ng wor K.

Pil ot Projects

Judge Campbel| opened the discussion of pilot projects by
praising the panelists and papers at the Duke Conference for
t eachi ng many good | essons about current successes and fail ures of
the Cvil Rules. But these | essons were based on the experience of
the participants nore often than solid enpirical measurenment. And
sonme enpirical work that |ooks good still my not be conplete
enough to support heavy reliance. Carefully structured pilot
projects may be a better neans of providing information. The
enpl oyment protocols are a good exanple. So what would a pilot
project look like if it is to provide reliable information?

Enmery Lee began by observing that "‘Data’ is a plural that we
use a lot. No one uses ‘datum’ A datumis a piece of information.
Data are plural pieces of information.” Wat we need to do is to
organi ze pieces of information into useful information. That task
has to be addressed during the design phase of a project. The first
guestion is what information can be collected that will be hel pful
in considering reforns? What will the end product | ook |ike? Wat
are the questions to be answered? It can be inportant to enlist the
hel p of the Federal Judicial Center at this initial point. "Cal
me. | can get the ball rolling.”

Lee further observed that he met with sone of the architects
of the SDNY Conplex Case pilot project at its inception. That is
hel pful. For the Seventh G rcuit e-discovery project, the FJC did
two surveys. "Judges always evaluate a program higher than the
attorneys do." The world is conplicated. Attorneys see a |lot nore
of the case than the judges see. And "parties have interests. Cases
that go to trial are weird cases — soneone does not want to
settle.” And a pilot project cannot address differences that arise
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fromthe level of litigation resources available to the parties.
Nor can a pilot project tanper with the | aw

Surveys can be a really useful way of gathering information.
But the FJC has becone concerned that too many surveys from too
many sources nmay have worn out the collective wel conme, partciularly
from judges. "Surveys will be dead in 10 years. No one wants to
respond. "

Docket -1 evel data are avail able in enpl oynent cases. That may
provide a secure foundation for evaluating the enploynent
prot ocol s.

Turning to pilot projects, the first questi on was whet her they

should be wvoluntary. |If parties have a choice whether to
participate on the experinmental side of the project, is there a
risk that self-selection will skew the results? But if cases are

assigned on a random but nandatory basis, is the inplenentation
i nvalid whenever the terns of the pilot are inconsistent with the
nati onal rul es?

Enmery Lee replied that opt-out prograns are a problem |AALS
did a survey of a Col orado programfor nmanaged litigation and found
that parties represented by attorneys tended to opt out. So a | arge
percentage of the cases involved in the first round wound up as
defaults. And the |awers opted out because they thought the
program unattractive.

Judge Dow noted that there are 35 judges in the Northern
District of Illinois. Many are dead set against caneras in the
court room But they agreed to participate in a pilot program "so
we coul d be heard, not because we like it."

Anot her suggestion was that it is possible to inmagine pilot
progranms on such things as caneras in the courtroom or initia
disclosure. But is it possible to have a pilot that addresses
"standards"? Enmery Lee replied that it is possible to do enpirical
wor k on standards, but not inthe formof a pilot project. It would
take the form of conparing different regines. And there are
different problenms. Wth the survey of final pretrial conferences,
for exanmple, the FJC found only a small nunber of cases that
actually had final pretrial conferences. That nakes it difficult to
draw any sust ai nabl e concl usi ons.

A different formof research was brought into the discussion
by asking whether interviews establish data? The FJC cl osed-case
survey of discovery relied on interviews. Is it possible to get
hard data? Emery Lee replied that the question can be viewed
through the prismof Rule 1. It is easy to nmeasure speed. So for
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cost, it is easy enough to measure cost, and to neasure costs
incurred by different parties and in different types of cases. But
how do you count "just"? "W can count notions filed. W can | ook
at discovery disputes in a broad swath of discovery cases. W can

conpare protocol data with cases that do not use the protocol." But
for other things, we need interviews. The greater the nunber of
sources, the better. "Interviews can shed |light on the nunbers.” In

like fashion the Commttee |ooks at the nunbers and helps the
researchers understand what the nunbers nean, or may nean.

Judge Koeltl described three projects.

The enpl oynent di scovery protocols devel oped out of the Duke
Conference. A group of |awers engaged for plaintiffs or for
defendants in individual enploynment cases worked to define core
di scovery that shoul d be provided automatically in every case. The
protocol directs what information plaintiffs should provide to
def endants, and what defendants should provide to plaintiffs, 30
days after the defendant files a response. For this initial stage
there is no need for Rule 34 requests, or initial disclosures under
Rule 26(a)(1). The Southern District of New York has mandatory

medi ation in enploynent cases; |awers say the protocols are
hel pful for that. Sone 14 judges in the D strict have adopted the
protocol ; nationw de, sone 50 judges use it. It is hard to i magine

a nore attractive way of beginning an enploynent case than by
provi di ng automati c di sclosure of information that otherw se wll
be dragged out through costly and tine-consum ng di scovery. Judge
Koeltl inplenments it by a uniform order entered in each case to
whi ch the protocol s apply; that seens suitable. He has never had an
obj ection. Sonme judges incorporate the protocols as part of their
i ndividual rules so that parties are aware of them and use the
protocols in applicable cases.

SDNY al so has a pilot project for § 1983 cases that involve
fal se arrest, unreasonabl e use of force, unl awful searches, and the
i ke. Mandatory disclosure of core discovery is required. The
plaintiff is required to make a settl enent dermand and t he def endant
Is required to respond. The case goes autonmatically to nedi ators;
this ties to settlenent. Either plaintiff or defendant can opt out
of the program parties often opt out in cases that are unlikely to
settle. And judges can renove a case fromthe program as nay be
done when they think a case will settle early. This programis
established by local rule. 70% of the cases in the program have
settled without any intervention by the assigned judge. It is not
cl ear whether a judge can override a party’s choice to opt out of
the program Plaintiffs may opt out if they think the process takes
too long. The City opts out when it takes the position that it wll
not settle a particular case.
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Finally, SDNY has a conpl ex case pilot project. After the Duke
Conference the Judicial Inprovenents Commttee put together a set
of best practices for conplex cases. It was adopted by the court as
a whole. It was designed to |last for 18 nonths. It was renewed for
an additional 18 nonths. Nowit has nmet its sunset limt. But it is
on the SDNY website, and the court has a resol ution encouraging
attorneys and j udges to consi der the best practices. "It covers al
steps.” There is a detail ed checklist for what shoul d be di scussed
at the parties’ conferences. There is an e-di scovery checklist. And
a checklist for the pretrial conferenceitself. It includes alimt
of 25 requests to admt, not counting requests to admt the
genui neness of docunents. Furthernore, a request to admt can be no
| onger than 20 words. There are procedures for notion conferences,
and encouragenent for oral argument on notions. The local rules
call for a "Rule 56.1 statenment” and a response in simlar form
i ke the published but then w thdrawn proposal to add a "point-
counterpoint” procedure to Rule 56 itself. Some SDNY | awyers think
the Rule 56.1 statenment is nore trouble than it is worth; so the
best practices provide that the parties can ask the judge to |et
t hem di spense with this procedure. It has proved hard to define
what is a conplex action. Cass actions are included, for exanple,
in terns that reach collective actions under the Fair Labor
Standards Act, but those cases are |ess conplex than nost class
actions; sone judges take FLSA cases out of the project

Thirty-six nonths is not a long time to study conplex cases.

It is hard to say that there has been enough experience to eval uate
t he best practices. "But there is a value in generating experiences
to discuss even if their actual effect cannot be neasured
statistically.” As a small and unrelated illustration, one judge of
the court cane back from a conference enthusiastic about what he
had heard about the "struck juror"” procedure for selecting a jury.
"W tried it, and nost of us canme to prefer it even w thout any
enpirical data."

Judge Dow reported on the Seventh Circuit e-di scovery project.
Al'l districts in the Crcuit are covered. It is "an enornous,
ongoing project.” The first year recruited a few judges and
magi strate judges to attenpt to identify cases that would invol ve
extensive e-di scovery. The second phase drew i n many nore judges.
The third phase i s ongoing. The web site includes a lot of reports,
and orders, and protocols. "This changed the culture in our
Circuit." Geat expertise in e-discovery has devel oped, especially
anong the magistrate judges. The early focus on conplex cases
hel ped. Judge Dow was |l ed to introduce proportionality, aimng to
first discover the inportant 20% of information as a basis for
pl anni ng further discovery. One particularly successful ideais to
require each side to appoint a "technology liaison."™ These
t echnol ogi sts work together to solve problens, not to try to spin
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problens to partisan advantage as |awers do. Getting themin to
deal with the judge as problem sol vers has been a great change in
cul ture. The programhas antici pated many of the provisions in the
di scovery rules anendnments that are now pending in the Suprene
Court. "Judges love it. The | awers do the work and may not |ove it
as nmuch. The culture change is very valuable.” The work has been
sustained by volunteers: all sorts of people "wanted in." A
Comm ttee nmenber who has participated in sone parts of devel oping
the Seventh Circuit program although he does not practice there,
agreed. The initial work of drafting principles was done by
vol unteer | awers —he was one of them No cost was invol ved.

Di scussion turned to nore general approaches that m ght
advance the cause of nore effective procedure.

A historic note was sounded by quoting from an article by
Charles Clark witten in 1950, appearing a 12 F. R D. 131. He noted
that the 1938 Federal Rul es, drawi ng frommany sources, established
a discovery reginme nore detail ed and sweeping than anything that
had been before. But he al so noted that as of 1950, there was not
yet any clear picture of its actual operation, not even in all
experience and with 1948 surveys and interviews in five circuits.
Not hi ng has really changed.

The Seventh Circuit pilot project was noted as sonething
designed to enforce cooperation, to urge |lawers to work together
and to aut horize sanctions when they agree to the principles. This
is of a piece with the current proposals to enphasize in Rule 1
that the parties are charged with construing and adm nistering the
rules to achieve the goals of Rule 1.

It also nmay be useful to expand the Seventh G rcuit approach
to technol ogy liaisons by establishing a position for technol ogy
experts on court staffs. These experts could cone to the help of
parties who need it.

O her suggestions w |l be submitted for Commi ttee
consi der ati on.

It was observed that there are categories of cases that may
have di screte characteristics that yield to routinized di scovery.
I ndi vi dual enpl oynment cases seemto have these characteristics. The
sane may be true of police-conduct cases under § 1983. But it
should be asked how many nore such categories of cases can be
identified. It is not clear hownmany will fit this paradigm It was
agreed that the issue is to get plaintiffs and defendants to work
together to establish a protocol acceptable on all sides. It has
been suggested that enploynment class actions may be suitable, but
work has not started. "It takes enthusiasm and inpetus to bring
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them together."” It was suggested that other categories of cases
that would be ideal candi dates include actions under the
| ndi viduals with Disabilities Education Act and actions under the
Fair Credit Reporting Act.

The nationwi de pilot project for patent cases was noted. It
was established by Congress, and is designed to |last for 10 years.
Wt hout knowing a lot about it, it can be described as relying on

designating judges who are wlling to do patent cases, and
providing themw th training packages and nodel |ocal rules that
can be used as orders. But patent cases are still assigned at

random the assigned judge can transfer the case to a designated
pat ent judge, but sonme assigned judges do not give up their cases.
The idea of identifying judges who volunteer to |l earn and devel op
best practices is intriguing.

A judge asked how do you get buy-in from |awers for
experinmental prograns? The enploynment protocol experience was
described as an exanple. The plaintiff side was l|led by Joseph
Garrison, a past president of the National Enploynent Lawers
Associ ation. The defense side was |l ed by Chris Kitchel, the |liaison
from the American College of Trial Lawers to the Cvil Rules
Comm ttee. Encouragenent was provi ded by Judges Kravitz, Rosenthal,
and Koeltl. The I AALS pronoted it. "It alnost fell apart.” It was
like a | abor negotiation, in which the sides took turns at wal ki ng
out of the negotiations and then returning to the table. The judges
who were involved then actively pronoted the protocols in their own
courts.

A judge suggested that many judges revel in being generalists,
and believe that they can do anything. Prograns to provi de speci al
training to sonme judges may not work if they depend on voluntary
transfer by judges who draw cases by random selection. But it was
noted that one benefit of the pilot project for patent cases is
that the specialized judges becone a resource for other judges on
t he sane court.

The I AALS is tracking innovative practices in the states
nostly i nnovations in discovery. Their report will be avail able for
consideration at the April neeting.

Di scovery probl ens may be affected by the observation offered

by many participants at the Duke Conference. "W live in a
di scovery-centered world." Lawers do not ask —indeed, too often
do not know how to ask —for information that will be needed at

trial. They think about, and get paid for, vast discovery. Crim nal
trials without discovery of this kind seemto be just as effective
as civil trials, at about a tenth of the cost. "Surely there nust
be cases where the parties want trial." But an experinent to test

January 5, 2015

April 9-10, 2015 Page 83 of 640



1933
1934
1935
1936
1937
1938
1939
1940
1941
1942

1943
1944
1945
1946
1947

1948
1949

1950
1951
1952

1953
1954
1955

1956
1957
1958
1959
1960
1961
1962
1963
1964
1965
1966
1967
1968
1969

1970
1971
1972
1973
1974

Draft Mnutes Civil Rules Advisory Conmittee
Oct ober 30, 2014
page -46-

this failed. In every case this judge offered a trial within 4
months, with mnimal or no discovery and no notions for summary
judgment. The order directed the lawers to discuss this option
with their clients, and to provide a budget for proceeding with
this option and an alternative budget for proceedi ng wit hout taking
it up. The experinment was abandoned after using the order in nore
than 1,100 cases. The option was picked up in 3 cases, and then
rejected within a week in one of them Neither of the other 2 went
to trial. "How is it that we have cone to depend so nuch on
di scovery"?

It was noted that the sane fate had net the expedited trial
project inthe Northern District of California. It died for want of
takers. And it was wonder ed whet her perhaps these out cones coul d be
changed by getting "buy-in" frominsurers who bear the costs of
def endi ng.

A judge suggested that "l awyers are trained to do di scovery,
and get paid for it. It has got to the point of too nuch."”

Anot her judge observed that "we don’t have a chance to talk to
the clients. Should | require them to conme to the Rule 16
conference? If not to require attendance, to invite thent?

Anot her observation was that nost young | awers to not get any
training in trial, unlike earlier days when many were given nany
small trials to develop trial conpetence.

The conparison to crimnal cases was taken up by the

observation that the prosecution has "discovery"” through
investigators and then a grand jury. Sone or all of this
information makes its way to the defendant at some point. And
crimnal |awers have nore trial experience. Together, these
phenonena may help to explain the relative success of crimna
trials as conpared to civil trials that follow vast civi

di scovery. But another judge countered that federal prosecutors on
average try | ess than one case per year per lawer in the office.
On the state side, however, there are trials in lowdollar, |ow
significance cases. A young |lawer who wants trial experience can
go to a district attorney’s office, or a solicitor’s office for
m sdeneanor cases, or a 2-person personal injury firmtrying | ow
dol | ar cases.

A |awyer suggested that it is premature to despair of
expedited trial prograns. In MDL cases there are bellwether trials
that are expensive and protracted, in part because they are
synbolic. But the post-bellwether trials tend to be nuch nore
conpact; they can be tried in a few days or even hours.
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These problens will continue to be part of the Committee
agenda.

Pendi ng Rul es Anendnents

| mportant anendnents are now pending in the Suprene Court. If
the Court decides to adopt them and if Congress allows themto
proceed, they will go into effect on Decenber 1, 2015. "W as a
Comm ttee should try to spearhead an effort to get word out about
what they are intended to do, and what not."

Judge Fogel has brought the Federal Judicial Center on board
with efforts to educate judges in the new rules should they take
effect. Experience shows that sinply adopting new rul es does not
automatically transfer into pronpt inplenmentation in practice.

Beyond FJC prograns ai ned at judges, the word can be got out
through conferences, articles, and related efforts. Circuit
conferences seemto be reviving —they would be a good focus. Inns
of Court will be another good forum A prepared packet of nmaterials
for wuse by these and other groups, such as Federal Bar
Associ ations, could be useful.

An observer noted that prograns are already being offered to
explore the proposed anendnents. She attended one in which
di scovery hypotheticals were presented to nagistrate judges with
argunments on both sides. The judges then addressed the outcone
under present rul es and under the proposed rules. It was effective.

Once it becones clear that the proposed rules will go into
effect — a desirable outcone that cannot be presuned — the
Adm nistrative Ofice may find sone role to play in getting out the
wor d.

Subconm ttee Projects

Judge Canpbel |l noted ongoi ng Subcomrmittee work in addition to
the Rul e 23 Subcomm ttee.

The Appellate and Cvil Rules Conmittees have formed a joint
subconmittee to explore two topics. Judge Matheson and Virginia

Seitz are the Cvil Rules nenbers. The Subcommttee wll study
manufactured finality devices that are treated differently by the
circuits. It also wll study a nunber of problens that seem to

af fect stays and appeal bonds under Rul e 62.

The Di scovery Subcommttee will begin work on a proposal that
it expand the use of "requester pays" in discovery.
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Proposed Amendments Transmitted to the Supreme Court

Item 3 will be an oral report.
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LEGISLATIVE REPORT
Patent Legislation

Congress continues to study patent litigation. A reform bill
passed in the House during the 113th Congress. H.R. 9, the
"Innovation Act,”™ has been introduced in the 114th Congress by
Representative Goodlatte, with several cosponsors. Section 3
includes many provisions that bear on procedure in patent actions,
including pleading, joinder of parties, and discovery. The
discovery provisions, 8 3(d), would add a new § 299A to the Patent
Code, staging discovery to begin with matters relevant to claim
interpretation it the court finds that construction of the claims
iIs required. Section 4(b)requires initial disclosure to the Patent
and Trademark Office, the court, and the parties of information
identifying those who have authority to enforce the patent or a
financial interest In the patent. Section 5 contains an elaborate
provision for staying an action against a ‘"‘covered customer™ if the
"covered manufacturer'™ i1s a party to the action or to another
action i1nvolving the same patent.

Section 6 is of particular interest to the rules committees.
Section 6(a)(1) directs the Judicial Conference, "using existing
resources,”™ to "develop rules and procedures to implement the
issues and proposals described In paragraph (2) to address the
asymmetries in discovery burdens and costs In" patent litigation.
"Such rules and procedures shall include how and when payment for
document discovery in addition to the discovery of core documentary
evidence i1s to occur, and what information must be presented to
demonstrate financial capacity before permitting document discovery
in addition to the discovery of core documentary evidence."

Section 6(a)(2) begins: "The rules and procedures required
under paragraph (1) should address each of the following issues and
proposals:" What follows runs from pages 27 to 35 of the bill. The
matters to be addressed in rulemaking include, among other things,
providing 'core documentary evidence” at the expense of the
producing party (page 27); a requirement that discovery of ESI be
specific and include the i1denties of specific custodians and search
terms and be limited to 5 custodians, subject to expansion on court
order or an undertaking by the requesting party to pay the costs of
discovery from additional custodians, and a behest that the parties
cooperate in identifying the proper custodians and time frame (page
28); a requirement that the requesting party pay the reasonable
costs, including attorney fees, of document discovery beyond core
documents, and that the requesting party post a bond or other
security (or shows financial capacity to pay) before obtaining the
additional requested documents (page 29). Unlike some earlier
bills, H.R. 9 does not set a deadline for adopting these rules. But
8§ 6(a)(4) directs "Not later than 6 months after the date on which
the Judicial Conference has developed the rules and procedures
required by this subsection, each United States District Court and
the United States Court of Federal Claims shall revise the
applicable local rules for such court to implement such rules and
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procedures.™

Section 6(b) directs the Judicial Conference to "'develop case
management procedures”™ for patent actions, 'including initial
disclosure and early case management conference practices”™ to
identify potential dispositive issues and "‘focus on early summary
judgment motions when resolution of issues may lead to expedited
disposition of the case.”

The views of Committee members on these proposals may prove
helpful i1If the Committee is afforded an opportunity to comment on
the proposed legislation. Committee study of these provisions will
also be helpful in preparing to be ready to participate in the work
that will become necessary iIf H.R. 9 or similar legislation is
enacted. There i1s a lot In these provisions. Focus on Section 6(a)
may be most important for now.
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(Original Signature of Member)

11410 CONGRESS
18T SESSION H o R.

To amend title 35, United States Code, and the Lieahy-Smith America Invents
Act to make improvements and technical corrections, and for other purposes.

Mr.

IN THE HOUSE OF REPRESENTATIVES

FOODLATTE (for himself, Mr. DEFAzIO, Mr. Issa, Mr. NADLER, Mr.
SMiTH of Texas, Ms. LOFGREN, Mr. CuaBor, Ms. EstHoo, Mr. FORBES,
Mr. Pmeruursy, Mr. CHarretrz, Mr. JEFFRIES, Mr. MARINO, Mr.
Farextiorn, Mr. HoLDING, Mr. JOHNSON of Ohio, Mr. HUFFMAN, Mr.
Hoxnpa, and Mr. LARSEN of Washington) introduced the following bill;
which was referred to the Committee on

A BILL

To amend title 35, United States Code, and the Leahy-

Smith America Invents Act to make improvements and
technical corrections, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tiwes of the United States of America in Congress assembled,

3 SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

4 (a) SHORT TrrLE.—This Act may be cited as the

5 “Innovation Act”.

fAVHLC\020515\020515.003.xml (590625|3)
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2

(b) TABLE OF CONTENTS.—The table of contents for

2 this Act 1s as follows:

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

See.
See.

See.

See.
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=~

1

1
2
3
4.
5
6

. Short title; table of contents.

. Definitions.

. Patent infringement actions.

Transparency of patent ownership.

. Customer-suit exception.

. Procedures and practices to implement recommendations of the Judicial
Conference.

Small business education, outreach, and information access.

Studies on patent transactions, quality, and examination.

Improvements and technical corrections to the Leahy-Smith America In-
vents Act.

0. Effective date.

SEC. 2. DEFINITIONS.

In this Act:

(1) DIRECTOR.—The term ‘Director” means
the Under Secretary of Commerce for Intellectual
Property and Director of the United States Patent
and Trademark Office.

(2) OFFICE.—The term “Office” means the

United States Patent and Trademark Office.

11 SEC. 3. PATENT INFRINGEMENT ACTIONS.

12
13
14
15

(a) PLEADING REQUIREMENTS.

(1) AMENDMENT.—Chapter 29 of title 35,

United States Code, 1s amended by inserting after
) o te]

section 281 the following:

16 “§281A. Pleading requirements for patent infringe-

17
18

ment actions

“(a) PLEADING REQUIREMENTS.—Except as pro-

19 vided in subsection (b), in a civil action in which a party

20 asserts a claim for relief arising under any Act of Con-

f\WVHLC\020515\020515.003.xml (590625|3)
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3

1 gress relating to patents, a party alleging infringement
2 shall include in the initial complaint, counterclaim, or
3 cross-claim for patent infringement, unless the informa-
4 tion is not reasonably accessible to such party, the fol-
5 lowing:
6 “(1) An identification of each patent allegedly
7 infringed.
8 “(2) An identification of each claim of each pat-
9 ent identified under paragraph (1) that is allegedly
10 infringed.
11 “(3) For each claim identified under paragraph
12 (2), an identification of each accused process, ma-
13 chine, manufacture, or composition of matter (re-
14 ferred to in this section as an ‘accused instrumen-
15 tality’) alleged to infringe the claim.
16 “(4) For each accused instrumentality identi-
17 fied under paragraph (3), an identification with par-
18 ticularity, if known, of—
19 “(A) the name or model number of each
20 accused instrumentality; or
21 “(B) if there is no name or model number,
22 a description of each accused instrumentality.
23 “(5) For each accused instrumentality identi-
24 fied under paragraph (3), a clear and concise state-
25 ment of—
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4
1 “(A) where each element of each claim
2 identified under paragraph (2) is found within
3 the accused instrumentality; and
4 “(B) with detailed specificity, how each
5 limitation of each claim identified under para-
6 oraph (2) is met by the accused instrumen-
7 tality.
8 “(6) For each claim of indirect infringement, a
9 description of the acts of the alleged indirect in-
10 fringer that contribute to or are inducing the direct
11 infringement.
12 “(7) A deseription of the authority of the party
13 alleging infringement to assert each patent identified
14 under paragraph (1) and of the grounds for the
15 court’s jurisdiction.
16 “(8) A clear and concise description of the prin-
17 cipal business, if any, of the party alleging infringe-
18 ment.
19 “(9) A list of each complaint filed, of which the
20 party alleging infringement has knowledge, that as-
21 serts or asserted any of the patents identified under
22 paragraph (1).
23 “(10) For each patent identified under para-
24 oraph (1), whether a standard-setting body has spe-
25 cifically declared such patent to be essential, poten-
fAVHLC\020515\020515.003.xml (590625|3)
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tially essential, or having potential to become essen-
tial to that standard-setting body, and whether the
United States Government or a foreigen government
has imposed specific licensing requirements with re-
spect to such patent.
“(b) INFORMATION NOT READILY ACCESSIBLE.—If
information required to be disclosed under subsection (a)

is not readily accessible to a party, that information may

© 00 N O 0o B~ W N P

instead be generally described, along with an explanation

=
o

of why such undisclosed information was not readily acces-

o
[

sible, and of any efforts made by such party to access such

=
N

mformation.

=
w

“(¢) CONFIDENTIAL INFORMATION.—A party re-

[EEN
N

quired to disclose information described under subsection

=
(6]

(a) may file, under seal, information believed to be con-

=
(o)}

fidential, with a motion setting forth good cause for such

o
\l

sealing. If such motion is denied by the court, the party

=
(0]

may seek to file an amended complaint.

=
(o}

“(d) EXEMPTION.—A c¢ivil action that includes a

N
o

claim for relief arising under section 271(e)(2) shall not

N
[

be subject to the requirements of subsection (a).”.

22 (2) CONFORMING AMENDMENT.—The table of
23 sections for chapter 29 of title 35, United States
24 Code, is amended by inserting after the item relating
25 to section 281 the following new item:
“281A. Pleading requirements for patent infringement actions.”.
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(b) FEES AND OTHER EXPENSES.

(1) AMENDMENT.—Section 285 of title 35,
United States Code, is amended to read as follows:

“§ 285. Fees and other expenses
“(a) AWARD.—The court shall award, to a prevailing
party, reasonable fees and other expenses incurred by that
party in connection with a civil action in which any party

asserts a claim for relief arising under any Act of Con-

© 00 N O 0o B~ W N PP

oress relating to patents, unless the court finds that the

=
o

position and conduct of the nonprevailing party or parties

 —
[

were reasonably justified in law and fact or that special

=
N

circumstances (such as severe economic¢ hardship to a

=
w

named inventor) make an award unjust.

[EEN
N

“(b) CERTIFICATION AND RECOVERY.—Upon motion

=
(6]

of any party to the action, the court shall require another

=
(o)}

party to the action to certify whether or not the other

[
\l

party will be able to pay an award of fees and other ex-

=
(0]

penses if such an award is made under subsection (a). If

=
(o}

a nonprevailing party is unable to pay an award that is

N
o

made against it under subsection (a), the court may make

N
[

a party that has been joined under section 299(d) with

N
N

respect to such party liable for the unsatisfied portion of

N
w

the award.
24 “(e) COVENANT NOT TO SUE.—A party to a civil ac-

25 tion that asserts a claim for relief arising under any Act
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1 of Congress relating to patents against another party, and
2 that subsequently unilaterally extends to such other party
3 a covenant not to sue for infringement with respect to the
4 patent or patents at issue, shall be deemed to be a nonpre-
5 vailing party (and the other party the prevailing party)
6 for purposes of this section, unless the party asserting
7 such claim would have been entitled, at the time that such
8 covenant was extended, to voluntarily dismiss the action
9 or claim without a court order under Rule 41 of the Fed-
10 eral Rules of Civil Procedure.”.
11 (2) CONFORMING AMENDMENT AND AMEND-
12 MENT.—
13 (A) CONFORMING AMENDMENT.—The item
14 relating to section 285 of the table of sections
15 for chapter 29 of title 35, United States Code,
16 1s amended to read as follows:
“9285. Fees and other expenses.”.
17 (B) AMENDMENT.—Section 273 of title
18 35, United States Code, is amended by striking
19 subsections (f) and ().
20 (3) EFFECTIVE DATE.—The amendments made
21 by this subsection shall take effect on the date of the
22 enactment of this Act and shall apply to any action
23 for which a complaint is filed on or after the first
24 day of the 6-month period ending on that effective
25 date.
fAVHLC\020515\020515.003.xml (590625|3)
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1 (¢c) JOINDER OF INTERESTED PARTIES.—Section

2 299 of title 35, United States Code, is amended by adding

3 at the end the following new subsection:

4 “(d) JOINDER OF INTERESTED PARTIES.

5 “(1) JOINDER.—In a civil action arising under

6 any Act of Congress relating to patents in which

7 fees and other expenses have been awarded under

8 section 285 to a prevailing party defending against

9 an allegation of infringement of a patent claim, and
10 in which the nonprevailing party alleging infringe-
11 ment is unable to pay the award of fees and other
12 expenses, the court shall grant a motion by the pre-
13 vailing party to join an interested party if such pre-
14 vailing party shows that the nonprevailing party has
15 no substantial interest in the subject matter at issue
16 other than asserting such patent claim in litigation.
17 “(2) LIMITATION ON JOINDER.—
18 “(A) DISCRETIONARY DENIAL OF MO-
19 TION.—The court may deny a motion to join an
20 interested party under paragraph (1) if—
21 ‘(1) the interested party is not subject
22 to service of process; or
23 “(i1) joinder wunder paragraph (1)
24 would deprive the court of subject matter
25 jurisdiction or make venue improper.

fAVHLC\020515\020515.003.xml (590625|3)
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1 “(B) REQUIRED DENIAL OF MOTION.—The
2 court shall deny a motion to join an interested
3 party under paragraph (1) if—

4 “(i) the interested party did not time-
5 ly receive the notice required by paragraph
6 (3); or

7 “(11) within 30 days after receiving
8 the notice required by paragraph (3), the
9 interested party renounces, in writing and
10 with notice to the court and the parties to
11 the action, any ownership, right, or direct
12 financial interest (as desceribed in para-
13 eraph (4)) that the interested party has in
14 the patent or patents at issue.
15 “(3) NOTICE REQUIREMENT.—An interested
16 party may not be joined under paragraph (1) unless
17 it has been provided actual notice, within 30 days
18 after the date on which it has been identified in the
19 mnitial disclosure provided under section 290(b), that
20 it has been so identified and that such party may
21 therefore be an interested party subject to joinder
22 under this subsection. Such notice shall be provided
23 by the party who subsequently moves to join the in-
24 terested party under paragraph (1), and shall in-
25 clude language that—

fAVHLC\020515\020515.003.xml (590625|3)
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“(A) 1identifies the action, the parties
thereto, the patent or patents at issue, and the
pleading or other paper that identified the
party under section 290(b); and

“(B) informs the party that it may be
joined in the action and made subject to paying
an award of fees and other expenses under sec-
tion 285(b) if—

“(1) fees and other expenses are
awarded in the action against the party al-
leging infringement of the patent or pat-
ents at issue under section 285(a);

“(i1) the party alleging infringement is
unable to pay the award of fees and other
expenses;

“(ii1) the party receiving notice under
this paragraph is determined by the court
to be an interested party; and

“(iv) the party receiving notice under
this paragraph has not, within 30 days
after receiving such notice, renounced in
writing, and with notice to the court and
the parties to the action, any ownership,
right, or direct financial interest (as de-
seribed in paragraph (4)) that the inter-

(590625|3)
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1 ested party has in the patent or patents at

2 issue.

3 “(4) INTERESTED PARTY DEFINED.—In this

4 subsection, the term ‘interested party’ means a per-

5 son, other than the party alleging infringement,

6 that—

7 “(A) 1s an assignee of the patent or pat-

8 ents at issue;

9 “(B) has a right, including a contingent
10 right, to enforce or sublicense the patent or pat-
11 ents at issue; or
12 “(C) has a direct financial interest in the
13 patent or patents at issue, including the right
14 to any part of an award of damages or any part
15 of licensing revenue, except that a person with
16 a direct financial interest does not include—

17 “(i) an attorney or law firm providing
18 legal representation in the civil action de-
19 seribed in paragraph (1) if the sole basis
20 for the financial interest of the attorney or
21 law firm in the patent or patents at issue
22 arises from the attorney or law firm’s re-
23 ceipt of compensation reasonably related to
24 the provision of the legal representation; or
fAVHLC\020515\020515.003.xml (590625|3)
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“(11) a person whose sole financial in-
terest in the patent or patents at issue is
ownership of an equity interest in the
party alleging infringement, unless such
person also has the right or ability to influ-

: L .
ence, direct, or control the civil action.”.

(d) DISCOVERY LIMmITS.

(1) AMENDMENT.—Chapter 29 of title 35,

© 00 N O 0o B~ W N PP

United States Code, is amended by adding at the

=
o

end the following new section:

 —
[

“§ 299A. Discovery in patent infringement action

=
N

“(a) DISCOVERY IN PATENT INFRINGEMENT AC-

=
w

TION.—Except as provided in subsections (b) and (¢), in

[EEN
N

a civil action arising under any Act of Congress relating

=
(6]

to patents, if the court determines that a ruling relating

=
(ep}

to the construction of terms used in a patent claim as-

o
\l

serted in the complaint is required, discovery shall be lim-

=
(0]

ited, until such ruling is issued, to information necessary

=
(o}

for the court to determine the meaning of the terms used

N
o

in the patent claim, including any interpretation of those

N
[

terms used to support the claim of infringement.

N
N

“(b) DISCRETION To EXPAND SCOPE OF Dis-

N
w

COVERY.—

N
IS

“(1) TIMELY RESOLUTION OF ACTIONS.—In the

N
(6]

case of an action under any provision of Federal law
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1 (including an action that includes a claim for relief
2 arising under section 271(e)), for which resolution
3 within a specified period of time of a civil action
4 arising under any Act of Congress relating to pat-
5 ents will necessarily affect the rights of a party with
6 respect to the patent, the court shall permit dis-
7 covery, 1n addition to the discovery authorized under
8 subsection (a), before the ruling described in sub-
9 section (a) is issued as necessary to ensure timely
10 resolution of the action.

11 “(2) RESOLUTION OF MOTIONS.—When nec-
12 essary to resolve a motion properly raised by a party
13 before a ruling relating to the construction of terms
14 described in subsection (a) is issued, the court may
15 allow limited discovery in addition to the discovery
16 authorized under subsection (a) as necessary to re-
17 solve the motion.

18 “(3) SPECIAL CIRCUMSTANCES.—In special cir-
19 cumstances that would make denial of discovery a
20 manifest injustice, the court may permit discovery,
21 in addition to the discovery authorized under sub-
22 section (a), as necessary to prevent the manifest in-
23 justice.
24 “(4) ACTIONS SEEKING RELIEF BASED ON COM-
25 PETITIVE HARM.—The limitation on discovery pro-
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1 vided under subsection (a) shall not apply to an ac-
2 tion seeking a preliminary injunction to redress
3 harm arising from the use, sale, or offer for sale of
4 any allegedly infringing instrumentality that com-
5 petes with a product sold or offered for sale, or a
6 process used in manufacture, by a party alleging in-
7 fringement.

8 “(¢) EXCLUSION FrOM DISCOVERY LIMITATION.—
9 The parties may voluntarily consent to be excluded, in
10 whole or in part, from the limitation on discovery provided
11 under subsection (a) if at least one plaintiff and one de-
12 fendant enter into a signed stipulation, to be filed with
13 and signed by the court. With regard to any discovery ex-
14 cluded from the requirements of subsection (a) under the
15 signed stipulation, with respect to such parties, such dis-
16 covery shall proceed according to the Federal Rules of
17 Civil Procedure.”.
18 (2) CONFORMING AMENDMENT.—The table of
19 sections for chapter 29 of title 35, United States
20 Code, is amended by adding at the end the following
21 new item:

“299A. Discovery in patent infringement action.”.

22 (e) SENSE OF CONGRESS.—It is the sense of Con-

23 ogress that it is an abuse of the patent system and against
24 public policy for a party to send out purposely evasive de-
25 mand letters to end users alleging patent infringement.
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Demand letters sent should, at the least, include basic in-
formation about the patent in question, what is being in-
fringed, and how it is being infringed. Any actions or liti-

cation that stem from these types of purposely evasive de-

lent or deceptive practice and an exceptional circumstance

when considering whether the litigation 1s abusive.

(f) DEMAND LETTERS.

1

2

3

4

5 mand letters to end users should be considered a fraudu-
6

7

8 Section 284 of title 35,
9

United States Code, is amended—

10 (1) in the first undesignated paragraph, by
11 striking “Upon finding”” and inserting ““(a) IN GEN-
12 ERAL.—Upon finding”’;

13 (2) in the second undesignated paragraph, by
14 striking “When the damages” and inserting ““(b) As-
15 SESSMENT BY COURT; TREBLE DAMAGES.—When
16 the damages’’;

17 (3) by inserting after subsection (b), as des-
18 ignated by paragraph (2) of this subsection, the fol-
19 lowing:

20 “(¢) WILLFUL INFRINGEMENT.—A claimant seeking

21 to establish willful infringement may not rely on evidence
22 of pre-suit notification of infringement unless that notifi-
23 cation identifies with particularity the asserted patent,
24 identifies the product or process accused, identifies the ul-

25 timate parent entity of the claimant, and explains with

f:\VHLC\020515\020515.003.me (590625|3)
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1 particularity, to the extent possible following a reasonable
2 investigation or inquiry, how the product or process in-
3 fringes one or more claims of the patent.”; and
4 (4) in the last undesignated paragraph, by
5 striking “The court” and inserting ‘““(d) EXPERT
6 TESTIMONY.—The court”.
7 () EFFECTIVE DATE.—Except as otherwise provided
8 in this section, the amendments made by this section shall
9 take effect on the date of the enactment of this Act and
10 shall apply to any action for which a complaint is filed
11 on or after that date.
12 SEC. 4. TRANSPARENCY OF PATENT OWNERSHIP.
13 (a) AMENDMENTS.—Section 290 of title 35, United

14 States Code, is amended—

15 (1) in the heading, by striking “suits” and in-

16 serting “‘suits; disclosure of interests”;

17 (2) by striking “The clerks” and inserting “(a)

18 NOTICE OF PATENT SUITS.—The clerks”; and

19 (3) by adding at the end the following new sub-

20 sections:

21 “(b) INITIAL DISCLOSURE.—

22 “(1) IN GENERAL.—Except as provided in para-

23 oraph (2), upon the filing of an initial complaint for

24 patent infringement, the plaintiff shall disclose to

25 the Patent and Trademark Office, the court, and
fAVHLC\020515\020515.003.xml (590625|3)
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1 each adverse party the identity of each of the fol-
2 lowing:

3 “(A) The assignee of the patent or patents
4 at issue.

5 “(B) Any entity with a right to sublicense
6 or enforce the patent or patents at issue.

7 “(C) Any entity, other than the plaintiff,
8 that the plaintiff knows to have a financial in-
9 terest in the patent or patents at issue or the
10 plaintiff.
11 “(D) The ultimate parent entity of any as-
12 signee identified under subparagraph (A) and
13 any entity identified under subparagraph (B) or
14 (C).
15 “(2) ExXEMPTION.—The requirements of para-
16 oraph (1) shall not apply with respect to a civil ac-
17 tion filed under subsection (a) that includes a cause
18 of action described under section 271(e)(2).
19 “(¢) DISCLOSURE COMPLIANCE.—
20 “(1) PuBLicLY TRADED.—For purposes of sub-
21 section (b)(1)(C), if the financial interest is held by
22 a corporation traded on a public stock exchange, an
23 identification of the name of the corporation and the
24 public exchange listing shall satisfy the disclosure re-
25 quirement.
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1 “(2) NOT PUBLICLY TRADED.—For purposes of
2 subsection (b)(1)(C), if the financial interest is not
3 held by a publicly traded corporation, the disclosure
4 shall satisfy the disclosure requirement if the infor-
5 mation identifies—
6 “(A) in the case of a partnership, the
7 name of the partnership and the name and cor-
8 respondence address of each partner or other
9 entity that holds more than a 5-percent share
10 of that partnership;
11 “(B) in the case of a corporation, the
12 name of the corporation, the location of incor-
13 poration, the address of the principal place of
14 business, and the name of each officer of the
15 corporation; and
16 “(C) for each individual, the name and
17 correspondence address of that individual.
18 “(d) ONGOING DuTy OF DISCLOSURE TO THE PAT-

19 ENT AND TRADEMARK OFFICE.—

20 “(1) IN GENERAL.—A plaintiff required to sub-

21 mit information under subsection (b) or a subse-

22 quent owner of the patent or patents at issue shall,

23 not later than 90 days after any change in the as-

24 signee of the patent or patents at issue or an entity

25 described under subparagraph (B) or (D) of sub-
fAVHLC\020515\020515.003.xml (590625|3)
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1 section (b)(1), submit to the Patent and Trademark
2 Office the updated identification of such assignee or
3 entity.
4 “(2) FAILURE TO coMPLY.—With respect to a
5 patent for which the requirement of paragraph (1)
6 has not been met—
7 “(A) the plaintiff or subsequent owner
8 shall not be entitled to recover reasonable fees
9 and other expenses under section 285 or in-
10 creased damages under section 284 with respect
11 to infringing activities taking place during any
12 period of noncompliance with paragraph (1),
13 unless the denial of such damages or fees would
14 be manifestly unjust; and
15 “(B) the court shall award to a prevailing
16 party accused of infringement reasonable fees
17 and other expenses under section 285 that are
18 mcurred to discover the updated assignee or en-
19 tity deseribed under paragraph (1), unless such
20 sanctions would be unjust.
21 “(e) DEFINITIONS.—In this section:
22 “(1) FINANCIAL INTEREST.—The term ‘finan-
23 cial interest’—
24 “(A) means—
fAVHLC\020515\020515.003.xml (590625|3)
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1 “(1) with regard to a patent or pat-
2 ents, the right of a person to receive pro-
3 ceeds related to the assertion of the patent
4 or patents, including a fixed or variable
5 portion of such proceeds; and

6 “(i1) with regard to the plaintiff, di-
7 rect or indirect ownership or control by a
8 person of more than 5 percent of such
9 plaintiff; and
10 “(B) does not mean—
11 “(1) ownership of shares or other in-
12 terests in a mutual or common investment
13 fund, unless the owner of such interest
14 participates in the management of such
15 fund; or
16 “(i1) the proprietary interest of a pol-
17 icyholder in a mutual insurance company
18 or of a depositor in a mutual savings asso-
19 clation, or a similar proprietary interest,
20 unless the outcome of the proceeding could
21 substantially affect the value of such inter-
22 est.
23 “(2) PROCEEDING.—The term ‘proceeding’
24 means all stages of a civil action, including pretrial
25 and trial proceedings and appellate review.
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“(3) ULTIMATE PARENT ENTITY.—

“(A) IN GENERAL.—Except as provided in
subparagraph (B), the term ‘ultimate parent
entity’ has the meaning given such term in sec-
tion 801.1(a)(3) of title 16, Code of Kederal
Regulations, or any successor regulation.

“(B) MODIFICATION OF DEFINITION.—The

Director may modify the definition of ‘ultimate

© 00 N O 0o B~ W N P

parent entity’ by regulation.”.

=
o

(b) TECHNICAL AND CONFORMING AMENDMENT.—

o
[

The item relating to section 290 in the table of sections

=
N

for chapter 29 of title 35, United States Code, is amended

=
w

to read as follows:

“290. Notice of patent suits; disclosure of interests.”.

14 (¢) REGULATIONS.—The Director may promulgate
15 such regulations as are necessary to establish a registra-
16 tion fee in an amount sufficient to recover the estimated
17 costs of administering subsections (b) through (e) of sec-
18 tion 290 of title 35, United States Code, as added by sub-
19 section (a), to facilitate the collection and maintenance of
20 the information required by such subsections, and to en-
21 sure the timely disclosure of such information to the pub-
22 lic.

23 (d) EFrFeECcTIVE DATE.—The amendments made by

24 this section shall take effect upon the expiration of the

25 6-month period beginning on the date of the enactment
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of this Act and shall apply to any action for which a com-
plaint is filed on or after such effective date.
SEC. 5. CUSTOMER-SUIT EXCEPTION.

(a) AMENDMENT.—Section 296 of title 35, United
States Code, is amended to read as follows:
“§ 296. Stay of action against customer

“(a) STAY OF ACTION AGAINST CUSTOMER.—Except

as provided in subsection (d), in any civil action arising

© 00O N O 0o B~ W N PP

under any Act of Congress relating to patents, the court

=
o

shall grant a motion to stay at least the portion of the

 —
[

action against a covered customer related to infringement

=
N

of a patent mvolving a covered product or process if the

=
w

following requirements are met:

[EEN
D

“(1) The covered manufacturer and the covered

=
(6]

customer consent in writing to the stay.

=
(o)}

“(2) The covered manufacturer is a party to

=
\l

the action or to a separate action involving the same

=
(0]

patent or patents related to the same covered prod-

=
(o}

uct or process.

8]
o

“(3) The covered customer agrees to be bound

N
[

by any issues that the covered customer has in com-

N
N

mon with the covered manufacturer and are finally

N
w

decided as to the covered manufacturer in an action

N
N

described in paragraph (2).
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“(4) The motion is filed after the first pleading
in the action but not later than the later of—

“(A) the 120th day after the date on which
the first pleading in the action is served that
specifically identifies the covered product or
process as a basis for the covered customer’s al-
leged infringement of the patent and that spe-

cifically identifies how the covered product or

© 00O N O 0o B~ W N PP

process is alleged to infringe the patent; or

=
o

“(B) the date on which the first scheduling

=

order in the case is entered.

=
N

“(b) APPLICABILITY OF STAY.—A stay issued under
13 subsection (a) shall apply only to the patents, products,

14 systems, or components accused of infringement in the ac-

15 tion.
16 “(¢) LarT OF STAY.—
17 “(1) IN GENERAL.—A stay entered under this
18 section may be lifted upon grant of a motion based
19 on a showing that—
20 “(A) the action involving the covered man-
21 ufacturer will not resolve a major issue in suit
22 against the covered customer; or
23 “(B) the stay unreasonably prejudices and
24 would be manifestly unjust to the party seeking
25 to lift the stay.
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“(2) SEPARATE MANUFACTURER ACTION IN-
VOLVED.—In the case of a stay entered based on the
participation of the covered manufacturer in a sepa-
rate action involving the same patent or patents re-
lated to the same covered product or process, a mo-
tion under this subsection may only be made if the
court in such separate action determines the show-

ing required under paragraph (1) has been met.

© 00O N O 0o B~ W N PP

“(d) ExeMPTION.—This section shall not apply to an

=
o

action that includes a cause of action described under sec-

 —
[

tion 271(e)(2).

=
N

“(e) CONSENT JUDGMENT.—If, following the grant

=
w

of a motion to stay under this section, the covered manu-

[EEN
N

facturer seeks or consents to entry of a consent judgment

=
(6]

relating to one or more of the common issues that gave

=
(ep}

rise to the stay, or declines to prosecute through appeal

o
\l

a final decision as to one or more of the common issues

=
(0]

that gave rise to the stay, the court may, upon grant of

=
(o}

a motion, determine that such consent judgment or

N
o

unappealed final decision shall not be binding on the cov-

N
[

ered customer with respect to one or more of such common

N
N

issues based on a showing that such an outcome would

N
w

unreasonably prejudice and be manifestly unjust to the

N
N

covered customer in light of the circumstances of the case.
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“(f) RULE OF CONSTRUCTION.—Nothing in this sec-
tion shall be construed to limit the ability of a court to
orant any stay, expand any stay granted under this sec-

tion, or grant any motion to intervene, if otherwise per-

In this section:

1

2

3

4

S5 mitted by law.
6 “(2) DEFINITIONS,.
7 “(1) COVERED CUSTOMER.—The term ‘covered
8 customer’ means a party accused of infringing a pat-
9

ent or patents in dispute based on a covered product

10 Or process.

11 “(2) COVERED MANUFACTURER.—The term
12 ‘covered manufacturer’ means a person that manu-
13 factures or supplies, or causes the manufacture or
14 supply of, a covered product or process or a relevant
15 part thereof.

16 “(3) COVERED PRODUCT OR PROCESS.—The
17 term ‘covered product or process’ means a product,
18 process, system, service, component, material, or ap-
19 paratus, or relevant part thereof, that—

20 “(A) 1s alleged to infringe the patent or
21 patents in dispute; or

22 “(B) implements a process alleged to in-
23 fringe the patent or patents in dispute.”.

24 (b) CONFORMING AMENDMENT.—The table of sec-

25 tions for chapter 29 of title 35, United States Code, is
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1 amended by striking the item relating to section 296 and

N

inserting the following:

“296. Stay of action against customer.”.

(¢) EFFECTIVE DATE.—The amendments made by
this section shall take effect on the date of the enactment
of this Act and shall apply to any action for which a com-
plaint is filed on or after the first day of the 30-day period
that ends on that date.

SEC. 6. PROCEDURES AND PRACTICES TO IMPLEMENT REC-

© 00 N O 0o b~ W

OMMENDATIONS OF THE JUDICIAL CON-
10 FERENCE.

11 (a) JUDICIAL CONFERENCE RULES AND PROCE-

12 DURES ON DISCOVERY BURDENS AND COSTS.

13 (1) RULES AND PROCEDURES.—The Judicial
14 Conference of the United States, using existing re-
15 sources, shall develop rules and procedures to imple-
16 ment the issues and proposals described in para-
17 oraph (2) to address the asymmetries in discovery
18 burdens and costs in any civil action arising under
19 any Act of Congress relating to patents. Such rules
20 and procedures shall include how and when payment
21 for document discovery in addition to the discovery
22 of core documentary evidence i1s to occur, and what
23 information must be presented to demonstrate finan-
24 cial capacity before permitting document discovery
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1 in addition to the discovery of core documentary evi-
2 dence.

3 (2) RULES AND PROCEDURES TO BE CONSID-
4 ERED.—The rules and procedures required under
5 paragraph (1) should address each of the following
6 1ssues and proposals:

7 (A) DISCOVERY OF CORE DOCUMENTARY
8 EVIDENCE.—Whether and to what extent each
9 party to the action is entitled to receive core
10 documentary evidence and shall be responsible
11 for the costs of producing core documentary
12 evidence within the possession or control of
13 each such party, and whether and to what ex-
14 tent each party to the action may seek non-
15 documentary discovery as otherwise provided in
16 the Federal Rules of Civil Procedure.

17 (B) ELECTRONIC COMMUNICATION.—If the
18 parties determine that the discovery of elec-
19 tronic communication is appropriate, whether
20 such discovery shall occur after the parties have
21 exchanged initial disclosures and core documen-
22 tary evidence and whether such discovery shall
23 be in accordance with the following:
24 (1) Any request for the production of
25 electronic communication shall be specific
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1 and may not be a general request for the
2 production of information relating to a
3 product or business.

4 (1) Each request shall identify the
5 custodian of the information requested, the
6 search terms, and a time frame. The par-
7 ties shall cooperate to identify the proper
8 custodians, the proper search terms, and
9 the proper time frame.
10 (i) A party may not submit produc-
11 tion requests to more than 5 custodians,
12 unless the parties jointly agree to modify
13 the number of production requests without
14 leave of the court.

15 (iv) The court may consider contested
16 requests for up to 5 additional custodians
17 per producing party, upon a showing of a
18 distinet need based on the size, complexity,
19 and issues of the case.
20 (v) If a party requests the discovery
21 of electronic communication for additional
22 custodians beyond the limits agreed to by
23 the parties or granted by the court, the re-
24 questing party shall bear all reasonable
25 costs caused by such additional discovery.
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1 (C) ADDITIONAL DOCUMENT DISCOVERY.—
2 Whether the following should apply:

3 (i) IN GENERAL.—Each party to the
4 action may seek any additional document
5 discovery otherwise permitted under the
6 Federal Rules of Civil Procedure, if such
7 party bears the reasonable costs, including
8 reasonable attorney’s fees, of the additional
9 document discovery.
10 (11) REQUIREMENTS FOR ADDITIONAL
11 DOCUMENT DISCOVERY.—Unless the par-
12 ties mutually agree otherwise, no party
13 may be permitted additional document dis-
14 covery unless such a party posts a bond, or
15 provides other security, in an amount suffi-
16 cient to cover the expected costs of such
17 additional document discovery, or makes a
18 showing to the court that such party has
19 the financial capacity to pay the costs of
20 such additional document discovery.
21 (1) LIMITS ON ADDITIONAL DOCU-
22 MENT DISCOVERY.—A court, upon motion,
23 may determine that a request for addi-
24 tional document discovery is excessive, Ir-
25 relevant, or otherwise abusive and may set
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1 limits on such additional document dis-
2 covery.
3 (iv) GOOD CAUSE MODIFICATION.—A
4 court, upon motion and for good cause
5 shown, may modify the requirements of
6 subparagraphs (A) and (B) and any defini-
7 tion under paragraph (3). Not later than
8 30 days after the pretrial conference under
9 Rule 16 of the Federal Rules of Civil Pro-
10 cedure, the parties shall jointly submit any
11 proposed modifications of the requirements
12 of subparagraphs (A) and (B) and any def-
13 mnition under paragraph (3), unless the
14 parties do not agree, in which case each
15 party shall submit any proposed modifica-
16 tion of such party and a summary of the
17 disagreement over the modification.
18 (v) COMPUTER CODE.—A court, upon
19 motion and for good cause shown, may de-
20 termine that computer code should be in-
21 cluded in the discovery of core documen-
22 tary evidence. The discovery of computer
23 code shall occur after the parties have ex-
24 changed initial disclosures and other core
25 documentary evidence.
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(D) DISCOVERY SEQUENCE AND SCOPE.—
Whether the parties shall discuss and address
in the written report filed pursuant to Rule
26(f) of the Federal Rules of Civil Procedure
the views and proposals of each party on the
following:

(1) When the discovery of core docu-
mentary evidence should be completed.

(1) Whether additional document dis-
covery will be sought under subparagraph
(C).

(i) Any issues about infringement,
immvalidity, or damages that, if resolved be-
fore the additional discovery described in
subparagraph (C) commences, might sim-
plify or streamline the case, including the
identification of any terms or phrases re-
lating to any patent claim at issue to be
construed by the court and whether the
early construction of any of those terms or
phrases would be helpful.

(3) DEFINITIONS.—In this subsection:
(A) CORE DOCUMENTARY EVIDENCE.—The
term “‘core documentary evidence”’—

(1) includes—

(590625|3)
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1 (I) documents relating to the
2 conception of, reduction to practice of,
3 and application for, the patent or pat-
4 ents at issue;

5 (IT) documents sufficient to show
6 the technical operation of the product
7 or process identified in the complaint
8 as infringing the patent or patents at
9 issue;
10 (ITI) documents relating to po-
11 tentially invalidating prior art;
12 (IV) documents relating to any
13 licensing of, or other transfer of rights
14 to, the patent or patents at issue be-
15 fore the date on which the complaint
16 is filed;

17 (V) documents sufficient to show
18 profit attributable to the claimed in-
19 vention of the patent or patents at
20 issue;
21 (VI) documents relating to any
22 knowledge by the accused infringer of
23 the patent or patents at issue before
24 the date on which the complaint is
25 filed;
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1 (VII) documents relating to any
2 knowledge by the patentee of infringe-
3 ment of the patent or patents at issue
4 before the date on which the com-
5 plaint is filed;

6 (VIIT) documents relating to any
7 licensing term or pricing commitment
8 to which the patent or patents may be
9 subject through any agency or stand-
10 ard-setting body; and
11 (IX) documents sufficient to
12 show any marking or other notice pro-
13 vided of the patent or patents at
14 issue; and
15 (i1) does mnot include computer code,
16 except as specified in paragraph (2)(C)(v).
17 (B) ELECTRONIC COMMUNICATION.—The
18 term ‘‘electronic communication” means any
19 form of electronic communication, including
20 email, text message, or instant message.
21 (4) IMPLEMENTATION BY THE DISTRICT
22 COURTS.—Not later than 6 months after the date on
23 which the Judicial Conference has developed the
24 rules and procedures required by this subsection,
25 each United States district court and the United
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1 States Court of Federal Claims shall revise the ap-
2 plicable local rules for such court to implement such
3 rules and procedures.

4 (5) AUTHORITY FOR JUDICIAL CONFERENCE TO
5 REVIEW AND MODIFY.—

6 (A) STUDY OF EFFICACY OF RULES AND
7 PROCEDURES.—The Judicial Conference shall
8 study the efficacy of the rules and procedures
9 required by this subsection during the 4-year
10 period beginning on the date on which such
11 rules and procedures by the district courts and
12 the United States Court of Federal Claims are
13 first implemented. The Judicial Conference may
14 modify such rules and procedures following
15 such 4-year period.

16 (B) INITIAL MODIFICATIONS.—Before the
17 expiration of the 4-year period described in sub-
18 paragraph (A), the Judicial Conference may
19 modify the requirements under this sub-
20 section—
21 (i) by designating categories of “core
22 documentary evidence”, in addition to
23 those designated under paragraph (3)(A),
24 as the Judicial Conference determines to
25 be appropriate and necessary; and
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1 (11) as otherwise necessary to prevent
2 a manifest injustice, the imposition of a re-
3 quirement the costs of which clearly out-
4 weigh its benefits, or a result that could
5 not reasonably have been intended by the
6 Congress.

7 (b) JUDICIAL CONFERENCE PATENT CASE MANAGE-
8 MENT.—The Judicial Conference of the United States,
9 using existing resources, shall develop case management
10 procedures to be implemented by the United States dis-
11 triet courts and the United States Court of Federal Claims
12 for any civil action arising under any Act of Congress re-
13 lating to patents, including initial disclosure and early case
14 management conference practices that—
15 (1) will identify any potential dispositive issues
16 of the case; and
17 (2) focus on early summary judgment motions
18 when resolution of issues may lead to expedited dis-
19 position of the case.
20 (¢) REVISION OF FORM FOR PATENT INFRINGE-
21 MENT.—
22 (1) ELIMINATION OF FORM.—The Supreme
23 Jourt, using existing resources, shall eliminate Form
24 18 in the Appendix to the Federal Rules of Civil
25 Procedure (relating to Complaint for Patent In-
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1 fringement), effective on the date of the enactment
2 of this Act.
3 (2) REVISED FORM.—The Supreme Court may
4 prescribe a new form or forms setting out model al-
5 legations of patent infringement that, at a minimum,
6 notify accused infringers of the asserted claim or
7 claims, the products or services accused of infringe-
8 ment, and the plaintiff’s theory for how each ac-
9 cused product or service meets each limitation of
10 each asserted claim. The Judicial Conference should
11 exercise the authority under section 2073 of title 28,
12 United States Code, to make recommendations with
13 respect to such new form or forms.
14 (d) PROTECTION OF INTELLECTUAL-PROPERTY LiI-
15 CENSES IN BANKRUPTCY.—
16 (1) IN GENERAL.—Section 1522 of title 11,
17 United States Code, is amended by adding at the
18 end the following:
19 “(e) Section 365(n) shall apply to cases under this
20 chapter. If the foreign representative rejects or repudiates
21 a contract under which the debtor is a licensor of intellec-
22 tual property, the licensee under such contract shall be
23 entitled to make the election and exercise the rights de-
24 scribed in section 365(n).”.
25 (2) TRADEMARKS.—
fAVHLC\020515\020515.003.xml (590625|3)

FeBroeihPs]1002618:31 a.m.) Page 132 of 640



FA\M14GOODLA\GOODLA_008.XML

37

1 (A) IN GENERAL.—Section 101(35A) of

2 title 11, United States Code, is amended—

3 (1) in subparagraph (E), by striking

4 “or”’;

5 (i) in subparagraph (F'), by striking

6 “title 17;” and inserting “‘title 17; or”’; and

7 (111) by adding after subparagraph (F')

8 the following new subparagraph:

9 “(G) a trademark, service mark, or trade
10 name, as those terms are defined in section 45
11 of the Act of July 5, 1946 (commonly referred
12 to as the ‘Trademark Act of 1946’) (15 U.S.C.
13 1127);".

14 (B) CONFORMING AMENDMENT.—Section
15 365(n)(2) of title 11, United States Code, is
16 amended—
17 (1) in subparagraph (B)—
18 (I) by striking ‘“royalty pay-
19 ments” and inserting ‘‘royalty or
20 other payments’’; and
21 (IT) by striking “‘and” after the
22 semicolon;
23 (i1) in subparagraph (C), by striking
24 the period at the end of clause (i1) and in-
25 serting ““; and”’; and
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(11) by adding at the end the fol-
lowing new subparagraph:

“(D) in the case of a trademark, service mark,
or trade name, the trustee shall not be relieved of
a contractual obligation to monitor and control the
quality of a licensed product or service.”.

(3) EFFECTIVE DATE.—The amendments made

by this subsection shall take effect on the date of the

© 00O N O 0o B~ W N PP

enactment of this Act and shall apply to any case

=
o

that is pending on, or for which a petition or com-

 —
[

plaint is filed on or after, such date of enactment.
12 SEC. 7. SMALL BUSINESS EDUCATION, OUTREACH, AND IN-
13 FORMATION ACCESS.

14 (a) SMALL DBUSINESS EDUCATION AND OUT-

15 REACH.—

16 (1) RESOURCES FOR SMALL BUSINESS.—Using
17 existing resources, the Director shall develop edu-
18 cational resources for small businesses to address
19 concerns arising from patent infringement.

20 (2) SMALL BUSINESS PATENT OUTREACH.—The
21 existing small business patent outreach programs of
22 the Office, and the relevant offices at the Small
23 Business Administration and the Minority Business
24 Development Agency, shall provide education and
25 awareness on abusive patent litigation practices. The
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1 Director may give special consideration to the

2 unique needs of small firms owned by disabled vet-

3 erans, service-disabled veterans, women, and minor-

4 ity entrepreneurs in planning and executing the out-

5 reach efforts by the Office.

6 (b) IMPROVING INFORMATION TRANSPARENCY FOR

7 SMALL BUSINESS AND THE UNITED STATES PATENT AND

8 TRADEMARK OFFICE USERS.

9 (1) WEB SITE.—Using existing resources, the
10 Director shall create a user-friendly section on the
11 official Web site of the Office to notify the public
12 when a patent case 1s brought in Federal court and,
13 with respect to each patent at issue in such case, the
14 Director shall include—

15 (A) information disclosed under sub-
16 sections (b) and (d) of section 290 of title 35,
17 United States Code, as added by section 4(a) of
18 this Act; and
19 (B) any other information the Director de-
20 termines to be relevant.
21 (2) FOrRMAT.—In order to promote accessibility
22 for the public, the information described in para-
23 eraph (1) shall be searchable by patent number, pat-
24 ent art area, and entity.
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1 SEC. 8. STUDIES ON PATENT TRANSACTIONS, QUALITY,
2 AND EXAMINATION.

3 (a) STUDY ON SECONDARY MARKET OVERSIGHT FOR
4 PATENT TRANSACTIONS TO PROMOTE TRANSPARENCY
5 AND ETHICAL BUSINESS PRACTICES.—

6 (1) STUDY REQUIRED.—The Director, in con-
7 sultation with the Secretary of Commerce, the Sec-
8 retary of the Treasury, the Chairman of the Securi-
9 ties and Exchange Commission, the heads of other
10 relevant agencies, and interested parties, shall, using
11 existing resources of the Office, conduct a study
12 (A) to develop legislative recommendations
13 to ensure greater transparency and account-
14 ability in patent transactions occurring on the
15 secondary market;

16 (B) to examine the economic impact that
17 the patent secondary market has on the United
18 States;

19 (C) to examine licensing and other over-
20 sight requirements that may be placed on the
21 patent secondary market, including on the par-
22 ticipants in such markets, to ensure that the
23 market is a level playing field and that brokers
24 in the market have the requisite expertise and
25 adhere to ethical business practices; and
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(D) to examine the requirements placed on
other markets.

(2) REPORT ON STUDY.—Not later than 18
months after the date of the enactment of this Act,
the Director shall submit a report to the Committee
on the Judiciary of the House of Representatives
and the Committee on the Judiciary of the Senate

on the findings and recommendations of the Director

© 00O N O 0o B~ W N PP

from the study required under paragraph (1).

=
o

(b) STUDY ON PATENTS OWNED BY THE UNITED

11 STATES GOVERNMENT.—

12 (1) STuDY REQUIRED.—The Director, in con-
13 sultation with the heads of relevant agencies and in-
14 terested parties, shall, using existing resources of the
15 Office, conduct a study on patents owned by the
16 United States Government that—
17 (A) examines how such patents are li-
18 censed and sold, and any litigation relating to
19 the licensing or sale of such patents;
20 (B) provides legislative and administrative
21 recommendations on whether there should be
22 restrictions placed on patents acquired from the
23 United States Government;
24 (C) examines whether or not each relevant
25 agency maintains adequate records on the pat-
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1 ents owned by such agency, specifically whether

2 such agency addresses licensing, assignment,

3 and Government grants for technology related

4 to such patents; and

5 (D) provides recommendations to ensure

6 that each relevant agency has an adequate

7 point of contact that is responsible for man-

8 aging the patent portfolio of the agency.

9 (2) REPORT ON STUDY.—Not later than 1 year
10 after the date of the enactment of this Act, the Di-
11 rector shall submit to the Committee on the Judici-
12 ary of the House of Representatives and the Com-
13 mittee on the Judiciary of the Senate a report on
14 the findings and recommendations of the Director
15 from the study required under paragraph (1).

16 (¢) STUDY ON PATENT QUALITY AND ACCESS TO
17 THE BEST INFORMATION DURING EXAMINATION.—
18 (1) GAO stupy.—The Comptroller General of
19 the United States shall, using existing resources,
20 conduct a study on patent examination at the Office
21 and the technologies available to improve examina-
22 tion and improve patent quality.
23 (2) CONTENTS OF THE STUDY.—The study re-
24 quired under paragraph (1) shall include the fol-
25 lowing:
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1 (A) An examination of patent quality at
2 the Office.

3 (B) An examination of ways to improve
4 patent quality, specifically through technology,
5 that shall include examining best practices at
6 foreign patent offices and the use of existing
7 off-the-shelf technologies to improve patent ex-
8 amination.

9 (C) A description of how patents are clas-
10 sified.
11 (D) An examination of procedures in place
12 to prevent double patenting through filing by
13 applicants in multiple art areas.

14 (E) An examination of the types of off-the-
15 shelf prior art databases and search software
16 used by foreign patent offices and governments,
17 particularly in Europe and Asia, and whether
18 those databases and search tools could be used
19 by the Office to improve patent examination.
20 (I') An examination of any other areas the
21 Comptroller General determines to be relevant.
22 (3) REPORT ON STUDY.—Not later than 1 year
23 after the date of the enactment of this Act, the
24 Comptroller General shall submit to the Committee
25 on the Judiciary of the House of Representatives
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1 and the Committee on the Judiciary of the Senate

2 a report on the findings and recommendations from

3 the study required by this subsection, including ree-

4 ommendations for any changes to laws and regula-

5 tions that will improve the examination of patent ap-

6 plications and patent quality.

7 (d) STUDY ON PATENT SMALL CLAIMS COURT.—

8 (1) STUDY REQUIRED.—

9 (A) IN GENERAL.—The Director of the
10 Administrative Office of the United States
11 Courts, in consultation with the Director of the
12 Federal Judicial Center and the United States
13 Patent and Trademark Office, shall, using ex-
14 isting resources, conduct a study to examine the
15 idea of developing a pilot program for patent
16 small claims procedures in certain judicial dis-
17 tricts within the existing patent pilot program
18 mandated by Public Law 111-349.

19 (B) CoNTENTS OF STUDY.—The study

20 under subparagraph (A) shall examine—

21 (i) the necessary criteria for using

22 small claims procedures;

23 (i1) the costs that would be incurred

24 for establishing, maintaining, and oper-

25 ating such a pilot program; and
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1 (i11) the steps that would be taken to
2 ensure that the procedures used in the
3 pilot program are not misused for abusive
4 patent litigation.

5 (2) REPORT ON STUDY.—Not later than 1 year
6 after the date of the enactment of this Act, the Di-
7 rector of the Administrative Office of the United
8 States Courts shall submit a report to the Com-
9 mittee on the Judiciary of the House of Representa-
10 tives and the Committee on the Judiciary of the
11 Senate on the findings and recommendations of the
12 Director of the Administrative Office from the study
13 required under paragraph (1).
14 (e) STUDY ON DEMAND LETTERS.
15 (1) STuDY.—The Director, in consultation with
16 the heads of other appropriate agencies, shall, using
17 existing resources, conduct a study of the prevalence
18 of the practice of sending patent demand letters in
19 bad faith and the extent to which that practice may,
20 through fraudulent or deceptive practices, impose a
21 negative impact on the marketplace.
22 (2) REPORT TO CONGRESS.—Not later than 1
23 year after the date of the enactment of this Act, the
24 Director shall submit a report to the Committee on
25 the Judiciary of the House of Representatives and
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1 the Committee on the Judiciary of the Senate on the
2 findings and recommendations of the Director from
3 the study required under paragraph (1).
4 (3) PATENT DEMAND LETTER DEFINED.—In
5 this subsection, the term ‘“‘patent demand letter”
6 means a written communication relating to a patent
7 that states or indicates, directly or indirectly, that
8 the recipient or anyone affiliated with the recipient
9 1s or may be infringing the patent.
10 (f) STuDY ON BUSINESS METHOD PATENT QUAL-
11 1rvy.—
12 (1) GAO stupy.—The Comptroller General of
13 the United States shall, using existing resources,
14 conduct a study on the volume and nature of litiga-
15 tion mvolving business method patents.
16 (2) CONTENTS OF STUDY.—The study required
17 under paragraph (1) shall focus on examining the
18 quality of business method patents asserted in suits
19 alleging patent infringement, and may include an ex-
20 amination of any other areas that the Comptroller
21 General determines to be relevant.
22 (3) REPORT TO CONGRESS.—Not later than 1
23 year after the date of the enactment of this Act, the
24 Comptroller General shall submit to the Committee
25 on the Judiciary of the House of Representatives
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1 and the Committee on the Judiciary of the Senate
2 a report on the findings and recommendations from
3 the study required by this subsection, including ree-
4 ommendations for any changes to laws or regula-
5 tions that the Comptroller General considers appro-
6 priate on the basis of the study.

7 (2) STUDY ON IMPACT OF LIEGISLATION ON ABILITY
8 OF INDIVIDUALS AND SMALL BUSINESSES TO PROTECT
9 EXCLUSIVE RIGHTS TO INVENTIONS AND DISCOV-
10 ERIES.

11 (1) STuDY REQUIRED.—The Director, in con-
12 sultation with the Secretary of Commerce, the Direc-
13 tor of the Administrative Office of the United States
14 Courts, the Director of the Federal Judicial Center,
15 the heads of other relevant agencies, and interested
16 parties, shall, using existing resources of the Office,
17 conduct a study to examine the economic impact of
18 sections 3, 4, and 5 of this Act, and any amend-
19 ments made by such sections, on the ability of indi-
20 viduals and small businesses owned by women, vet-
21 erans, and minorities to assert, secure, and vindicate
22 the constitutionally guaranteed exclusive right to in-
23 ventions and discoveries by such individuals and
24 small business.
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1 (2) REPORT ON STUDY.—Not later than 2
2 yvears after the date of the enactment of this Act, the
3 Director shall submit to the Committee on the Judi-
4 ciary of the House of Representatives and the Com-
5 mittee on the Judiciary of the Senate a report on
6 the findings and recommendations of the Director
7 from the study required under paragraph (1).
8 SEC. 9. IMPROVEMENTS AND TECHNICAL CORRECTIONS TO
9 THE LEAHY-SMITH AMERICA INVENTS ACT.
10 (a) PoOST-GRANT REVIEW AMENDMENT.—Section
11 325(e)(2) of title 35, United States Code is amended by
12 striking “or reasonably could have raised”.
13 (b) USE OF DISTRICT-COURT CLAIM CONSTRUCTION
14 1N POST-GRANT AND INTER PARTES REVIEWS,
15 (1) INTER PARTES REVIEW.—Section 316(a) of
16 title 35, United States Code, is amended—
17 (A) in paragraph (12), by striking ““; and”
18 and inserting a semicolon;
19 (B) i paragraph (13), by striking the pe-
20 riod at the end and inserting *‘; and”’; and
21 (C) by adding at the end the following new
22 paragraph:
23 “(14) providing that for all purposes under this
24 chapter—
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1 “(A) each claim of a patent shall be con-
2 strued as such claim would be in a civil action
3 to invalidate a patent under section 282(b), in-
4 cluding construing each claim of the patent in
5 accordance with the ordinary and customary
6 meaning of such claim as understood by one of
7 ordinary skill in the art and the prosecution
8 history pertaining to the patent; and
9 “(B) if a court has previously construed
10 the claim or a claim term in a civil action in
11 which the patent owner was a party, the Office
12 shall consider such claim construction.”.
13 (2) POST-GRANT REVIEW.—Section 326(a) of
14 title 35, United States Code, is amended—
15 (A) in paragraph (11), by striking *‘; and”
16 and inserting a semicolon;
17 (B) in paragraph (12), by striking the pe-
18 riod at the end and inserting ““; and”’; and
19 (C) by adding at the end the following new
20 paragraph:
21 “(13) providing that for all purposes under this
22 chapter—
23 “(A) each claim of a patent shall be con-
24 strued as such claim would be in a civil action
25 to invalidate a patent under section 282(b), in-
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1 cluding construing each claim of the patent in
2 accordance with the ordinary and customary
3 meaning of such claim as understood by one of
4 ordinary skill in the art and the prosecution
5 history pertaining to the patent; and

6 “(B) if a court has previously construed
7 the claim or a claim term in a civil action in
8 which the patent owner was a party, the Office
9 shall consider such claim construction.”.
10 (3) TECHNICAL AND CONFORMING AMEND-
11 MENT.—Section 18(a)(1)(A) of the Leahy-Smith
12 America Invents Act (Public Law 112-29; 126 Stat.
13 329; 35 U.S.C. 321 note) is amended by striking
14 “Section 321(¢)” and inserting “Sections 321(¢) and
15 326(a)(13)".
16 (4) EFFECTIVE DATE.—The amendments made
17 by this subsection shall take effect upon the expira-
18 tion of the 90-day period beginning on the date of
19 the enactment of this Act, and shall apply to any
20 proceeding under chapter 31 or 32 of title 35,
21 United States Code, as the case may be, for which
22 the petition for review is filed on or after such effee-
23 tive date.
24 (¢) CODIFICATION OF THE DOUBLE-PATENTING

25 DOCTRINE FOR FIRST-INVENTOR-TO-FILE PATENTS.
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(1) AMENDMENT.—Chapter 10 of title 35,

United States Code, is amended by adding at the

end the following new section:
“§106. Prior art in cases of double patenting

“A claimed invention of a patent issued under section
151 (referred to as the ‘first patent’) that is not prior art
to a claimed invention of another patent (referred to as

the ‘second patent’) shall be considered prior art to the

© 00O N O 0o B~ W N PP

claimed invention of the second patent for the purpose of

10 determining the nonobviousness of the claimed invention

11 of the second patent under section 103 if—

12 “(1) the claimed invention of the first patent

13 was effectively filed under section 102(d) on or be-

14 fore the effective filing date of the claimed invention

15 of the second patent;

16 “(2) either

17 “(A) the first patent and second patent

18 name the same individual or individuals as the

19 inventor; or

20 “(B) the claimed mvention of the first pat-

21 ent would constitute prior art to the claimed in-

22 vention of the second patent under section

23 102(a)(2) if an exception wunder section

24 102(b)(2) were deemed to be inapplicable and

25 the claimed invention of the first patent was, or
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1 were deemed to be, effectively filed under sec-
2 tion 102(d) before the effective filing date of
3 the claimed invention of the second patent; and
4 “(3) the patentee of the second patent has not
5 disclaimed the rights to enforce the second patent
6 independently from, and beyond the statutory term
7 of, the first patent.”.

8 (2) REGULATIONS.—The Director shall promul-
9 cate regulations setting forth the form and content
10 of any disclaimer required for a patent to be issued
11 in compliance with section 106 of title 35, United
12 States Code, as added by paragraph (1). Such regu-
13 lations shall apply to any disclaimer filed after a
14 patent has issued. A disclaimer, when filed, shall be
15 considered for the purpose of determining the valid-
16 ity of the patent under section 106 of title 35,
17 United States Code.
18 (3) CONFORMING AMENDMENT.—The table of
19 sections for chapter 10 of title 35, United States
20 Code, is amended by adding at the end the following
21 new item:

“106. Prior art in cases of double patenting.”.
22 (4) EXCLUSIVE RULE.—A patent subject to sec-
23 tion 106 of title 35, United States Code, as added
24 by paragraph (1), shall not be held invalid on any
25 nonstatutory, double-patenting eround based on a
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1 patent described in section 3(n)(1) of the Leahy-
2 Smith America Invents Act (35 U.S.C. 100 note).
3 (5) EFFECTIVE DATE.—The amendments made
4 by this subsection shall take effect upon the expira-
5 tion of the l-year period beginning on the date of
6 the enactment of this Act and shall apply to a pat-
7 ent or patent application only if both the first and
8 second patents described in section 106 of title 35,
9 United States Code, as added by paragraph (1), are
10 patents or patent applications that are described in
11 section 3(n)(1) of the Lieahy-Smith America Invents
12 Act (35 U.S.C. 100 note).
13 (d) PTO PATENT REVIEWS.
14 (1) CLARIFICATION.—
15 (A) SCOPE OF PRIOR ART.—Section
16 18(a)(1)(C)(1) of the Lieahy-Smith America In-
17 vents Act (35 U.S.C. 321 note) is amended by
18 striking “‘section 102(a)” and inserting “‘sub-
19 section (a) or (e) of section 1027,
20 (B) EFFECTIVE DATE.—The amendment
21 made by subparagraph (A) shall take effect on
22 the date of the enactment of this Act and shall
23 apply to any proceeding pending on, or filed on
24 or after, such date of enactment.
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1 (2) AUTHORITY TO WAIVE FEE.—Subject to
2 available resources, the Director may waive payment
3 of a filing fee for a transitional proceeding described
4 under section 18(a) of the Lieahy-Smith America In-
5 vents Act (35 U.S.C. 321 note).
6 (¢) CLARIFICATION OF LaIMITS ON PATENT TERM
7 ADJUSTMENT.—
8 (1) AMENDMENTS.—Section 154(b)(1)(B) of
9 title 35, United States Code, is amended—
10 (A) 1n the matter preceding clause (i), by
11 striking “not including—"" and inserting ‘‘the
12 term of the patent shall be extended 1 day for
13 each day after the end of that 3-year period
14 until the patent is issued, not including—"";
15 (B) in clause (i), by striking “consumed by
16 continued examination of the application re-
17 quested by the applicant” and inserting ‘‘con-
18 sumed after continued examination of the appli-
19 cation is requested by the applicant”;
20 (C) in clause (ii1), by striking the comma
21 at the end and inserting a period; and
22 (D) by striking the matter following clause
23 (i11).
24 (2) EFFECTIVE DATE.—The amendments made
25 by this subsection shall take effect on the date of the
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1 enactment of this Act and apply to any patent appli-
2 cation that is pending on, or filed on or after, such
3 date of enactment.
4 (f) CLARIFICATION OF JURISDICTION.—
5 (1) IN GENERAL.—The Federal interest in pre-
6 venting inconsistent final judicial determinations as
7 to the legal force or effect of the claims in a patent
8 presents a substantial Federal issue that is impor-
9 tant to the Federal system as a whole.
10 (2) AppLICABILITY.—Paragraph (1)—
11 (A) shall apply to all cases filed on or
12 after, or pending on, the date of the enactment
13 of this Act; and
14 (B) shall not apply to a case in which a
15 Federal court has issued a ruling on whether
16 the case or a claim arises under any Act of
17 Congress relating to patents or plant variety
18 protection before the date of the enactment of
19 this Act.
20 (g) PATENT PILOT PROGRAM IN CERTAIN DISTRICT
21 COURTS DURATION.—
22 (1) DURATION.—Section 1(¢) of Public Law
23 111-349 (124 Stat. 3674; 28 U.S.C. 137 note) is
24 amended to read as follows:
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1 “(¢) DURATION.—The program established under
2 subsection (a) shall be maintained using existing re-
3 sources, and shall terminate 20 years after the end of the

4 6-month period deseribed in subsection (b).”.

5 (2) EFFECTIVE DATE.—The amendment made

6 by paragraph (1) shall take effect on the date of the

7 enactment of this Act.

8 (h) TECONICAL CORRECTIONS.

9 (1) NOVELTY.—
10 (A) AMENDMENT.—Section 102(b)(1)(A)
11 of title 35, United States Code, is amended by
12 striking “the inventor or joint inventor or by
13 another” and inserting “‘the inventor or a joint
14 inventor or another”.
15 (B) EFFECTIVE DATE.—The amendment
16 made by subparagraph (A) shall be effective as
17 if included in the amendment made by section
18 3(b)(1) of the Leahy-Smith America Invents
19 Act (Public Law 112-29).
20 (2) INVENTOR’S OATH OR DECLARATION.—
21 (A) AMENDMENT.—The second sentence of
22 section 115(a) of title 35, United States Code,
23 is amended by striking ‘“‘shall execute’” and in-
24 serting “‘may be required to execute”.
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1 (B) EFFECTIVE DATE.—The amendment
2 made by subparagraph (A) shall be effective as
3 if included in the amendment made by section
4 4(a)(1) of the Leahy-Smith America Invents
5 Act (Public Law 112-29).
6 (3) ASSIGNEE FILERS.—
7 (A) BENEFIT OF EARLIER FILING DATE;
8 RIGHT OF PRIORITY.—Section 119(e)(1) of title
9 35, United States Code, is amended, in the first
10 sentence, by striking “by an inventor or inven-
11 tors named” and inserting “that names the in-
12 ventor or a joint inventor’.
13 (B) BENEFIT OF EARLIER FILING DATE IN
14 THE UNITED STATES.—Section 120 of title 35,
15 United States Code, is amended, in the first
16 sentence, by striking ‘“names an inventor or
17 joint inventor” and inserting ‘“names the inven-
18 tor or a joint inventor”.
19 (C) EFFECTIVE DATE.—The amendments
20 made by this paragraph shall take effect on the
21 date of the enactment of this Act and shall
22 apply to any patent application, and any patent
23 issuing from such application, that is filed on or
24 after September 16, 2012,
25 (4) DERIVED PATENTS.—
fAVHLC\020515\020515.003.xml (590625|3)

FeBroeihPs]1002618:31 a.m.) Page 153 of 640



FA\M14GOODLA\GOODLA_008.XML

58
1 (A) AMENDMENT.—Section 291(b) of title
2 35, United States Code, is amended by striking
3 “or joint inventor”” and inserting “or a joint in-
4 ventor’’.
5 (B) EFFECTIVE DATE.—The amendment
6 made by subparagraph (A) shall be effective as
7 if included in the amendment made by section
8 3(h)(1) of the Leahy-Smith America Invents
9 Act (Public Law 112-29).
10 (5) SPECIFICATION.—Notwithstanding section
11 4(e) of the Leahy-Smith America Invents Act (Pub-
12 lic Law 112-29; 125 Stat. 297), the amendments
13 made by subsections (¢) and (d) of section 4 of such
14 Act shall apply to any proceeding or matter that is
15 pending on, or filed on or after, the date of the en-
16 actment of this Act.
17 (6) TIME LIMIT FOR COMMENCING MISCONDUCT
18 PROCEEDINGS.
19 (A) AMENDMENT.—The fourth sentence of
20 section 32 of title 35, United States Code, is
21 amended by striking “1 year” and inserting
22 “18 months”.
23 (B) EFFECTIVE DATE.—The amendment
24 made by this paragraph shall take effect on the
25 date of the enactment of this Act and shall
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1 apply to any action in which the Office files a

2 complaint on or after such date of enactment.

3 (7) PATENT OWNER RESPONSE.—

4 (A) CONDUCT OF INTER PARTES RE-

5 VIEW.—Paragraph (8) of section 316(a) of title

6 35, United States Code, is amended by striking

7 “the petition under section 313”7 and inserting

8 “the petition under section 3117,

9 (B) CONDUCT OF POST-GRANT REVIEW.—
10 Paragraph (8) of section 326(a) of title 35,
11 United States Code, is amended by striking
12 “the petition under section 323" and inserting
13 “the petition under section 3217,

14 (C) EFFECTIVE DATE.—The amendments
15 made by this paragraph shall take effect on the
16 date of the enactment of this Act.
17 (8) INTERNATIONAL APPLICATIONS.
18 (A) AMENDMENTS.—Section 202(b) of the
19 Patent Law Treaties Implementation Act of
20 2012 (Public Law 112-211; 126 Stat. 1536) is
21 amended—
22 (1) by striking paragraph (7); and
23 (i1) by redesignating paragraphs (8)
24 and (9) as paragraphs (7) and (8), respec-
25 tively.
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(B) EFrFECTIVE DATE.—The amendments
made by subparagraph (A) shall be effective as
if included in title II of the Patent Law Trea-
ties Implementation Act of 2012 (Public Law
112-21).

SEC. 10. EFFECTIVE DATE.
Except as otherwise provided in this Act, the provi-

sions of this Act shall take effect on the date of the enact-
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ment of this Act, and shall apply to any patent issued,

=
o

or any action filed, on or after that date.
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Legislative Report

Diversity Jurisdiction: Citizenship of Noncorporate Entities

The American Bar Association Section of Litigation has adopted
a resolution urging amendment of 28 U.S.C. § 1332 "to provide that
unincorporated business entities shall, for diversity jurisdiction
purposes, be deemed citizens of their states of organization and
the states where they maintain their principal places of business
* * *." The proposal will be considered by the ABA House of
Delegates i1n August, 2015.

The effect of this proposal would be to expand access to
diversity jurisdiction. It 1is supported by Jlooking to the
difficulty of establishing the citizenship of every member,
shareholder, partner, beneficiary of an unincorporated entity. The
burden of discovery can be great, and the result may be defeat of
subject-matter jurisdiction after substantial effort has been
invested In a case.

Diversity jurisdiction is a subject primarily confided to the
Federal-State Jurisdiction Committee. The Judicial Conference has
often taken positions that favor proposals to restrict, not expand,
the reach of diversity jurisdiction. Still, it will be useful to
have the sense of the Committee whether this proposal should be
supported. A copy of the current draft is attached.
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AMERICAN BAR ASSOCIATION
SECTION OF LITIGATION

RESOLUTION

RESOLVED, that the American Bar Association initiate and support an effort for
Congress to amend the federal diversity statute, 28 U.S.C. § 1332, to provide that
unincorporated business entities shall, for diversity jurisdiction purposes, be deemed
citizens of their states of organization and the states where they maintain their principal
places of business, as outlined in Appendix 1.

DRAFT AS OF MARCH 9, 2015
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REPORT
Introduction

Determining the citizenship of unincorporated business litigants has turned into a
complicated jurisdictional morass. More businesses are operating as unincorporated
associations, such as general partnerships, limited liability companies (LLCs), limited
partnerships (LPs), professional corporations (PCs), limited liability partnerships (LLPS),
business trusts, and other forms of business entities. The subject matter diversity
jurisdiction statute was last amended to address citizenship of business entities in 1958.
At that time, as a matter of substantive law only corporations were treated as “entities”
with an existence apart from that of their membership. Since that change, substantive law
has changed with respect to general and other partnerships, and a host of other entities
have enjoyed expanding usage. Yet, under the current subject matter jurisdiction statute,
in determining whether diversity jurisdiction exists there is still a major difference
between corporations and all other entities. Corporations are treated as citizens only of
the states (i) where they are incorporated, and (ii) where they maintain their principal
place of business. By contrast, for all business entities that are not organized as
corporations the citizenship of every member, shareholder, or other owner of any portion
of the entity must be examined to determine whether complete diversity exists.

The current diversity regime sets a potential trap for plaintiffs, defendants, and
even trial court judges every time litigation involves an unincorporated business entity.
For example, the existence of a single, passive member of an LLC who was not even
involved in the dispute or event being litigated can destroy diversity if he or she hails
from the same state as one adverse party. Unfortunately, the LLC’s records may not even
reveal the citizenship of every member, thus making it difficult if not impossible for any
party to determine quickly whether complete diversity exists prior to discovery. Yet
because subject matter jurisdiction is not waivable and because federal courts must
satisfy themselves sua sponte that they have subject matter jurisdiction over a matter, see
Fed. R. Civ. P. 12(h)(3), this situation may be a ticking legal time bomb.

This problem affects plaintiffs and defendants alike. The uncertainty of whether a
case can be filed in or removed to a federal forum not only increases the cost and
complexity of litigation, it can completely undermine a fully-litigated case when it is
discovered at the appellate stage that the trial court lacked jurisdiction in the first place.
Given that litigants need absolute clarity in order to avoid litigating a case in federal court
only to have it remanded on jurisdictional grounds after judgment, the diversity statute
needs to be streamlined and simplified in order to apply the corporate citizenship test to
business entities that are functionally equivalent to corporations.

Modest revisions to the diversity jurisdiction statute, 28 U.S.C. § 1332, can
eliminate these traps and correlate federal court jurisdiction with modern business entity
structures. These revisions, if enacted, will bridge the “disconnect between the modern
business realities” of unincorporated business entities “and the formalistic rules” for
determining their citizenship, simplifying the forum selection process and avoiding the
waste of judicial resources and time. Debra R. Cohen, Limited Liability Company
Citizenship: Reconsidering an Illogical and Inconsistent Choice, 90 MARQUETTE L. REV.
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269, 269 (2006).
Background

Through a judicially-created rule, federal courts sitting in diversity have long
required complete diversity between two or more joint plaintiffs and two or more joint
defendants. See Strawbridge v. Curtis, 7 U.S. 267 (1806). Shortly after Strawbridge, the
Supreme Court declared that corporations were not citizens, “and, consequently, cannot
sue or be sued in the courts of the United States, unless the rights of the members, in this
respect, can be exercised in their corporate name.” Bank of the U.S. v. Deveaux, 9 U.S.
61 (1809). Because corporations enjoyed the aggregate citizenship of their owners and
members, they were able to force litigants into state court if a single shareholder was
nondiverse from a single plaintiff. See Cohen, supra, p. 284 & n.95.

Although the Supreme Court later overruled Deveaux and declared that
corporations were legal entities separate and apart from their members and owners, see
Louisville, Cincinnati & Charleston R.R. v. Letson, 43 U.S. 497 (1844), it took Congress
over a hundred years to codify this rule. In 1958, Congress amended the federal diversity
statute, 28 U.S.C. § 1332, to tie corporate citizenship to the states where the entities are
incorporated and where they maintain their principal places of business. J.A. Olson Co. v.
Winona, 818 F.2d 401, 404-05 (5th Cir. 1987), abrogated on other grounds by Hertz Corp.
v. Friend, 559 U.S. 77 (2010); see also Case Comment, Seventh Circuit Holds that the
Term *““Corporation’ is Entirely State-Defined, Hoagland v. Sandberg, Phoenix, & von
Gontard, P.C., 118 HARV. L. REV. 1347-48, 1352 (2005). The 1958 amendment also
was “intended to further the original purpose of diversity jurisdiction . . . to provide to
out-of-state litigants a forum free of local bias.” J.A. Olson, 818 F.2d at 406. Indeed,
“the need for diversity jurisdiction is lessened when a foreign corporation has substantial
visibility in the community.” See id. at 404, 406.

This logic made sense in 1958. At the time, the primary unincorporated business
entities—partnerships—were merely contracts between individuals who both owned and
controlled the business. Corporations, by contrast, were legal fictions created by their
states of incorporation for the sole purpose of separating ownership from control. See
Cohen, supra, p. 289. The 1958 amendment thus recognized the functional differences
between corporations and partnerships as they existed at the time and “highlighted the
citizenship of the true litigants.” Id. Those states that allowed the formation of
partnerships, limited partnerships, limited liability companies, and other business entities
did not recognize those business forms as entities separate and apart from their owners
and members. For example, at the time of the first Uniform Partnership Act,
promulgated in 1914, partnerships were frequently treated as conglomerations of the
individual partners. As explained by the drafters of the 1994 revisions to the Uniform
Partnership Act (“RUPA”), “The first essential change in UPA (1994) over the 1914 Act
that must be discussed as a prelude to the rest of the revision concerns the nature of a
partnership. There is age-long conflict in partnership law over the nature of the
organization. Should a partnership be considered merely an aggregation of individuals or
should it be regarded as an entity by itself? The answer to these questions considerably
affects such matters as a partner's capacity to do business for the partnership, how
property is to be held and treated in the partnership, and what constitutes dissolution of
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the partnership. The 1914 Act made no effort to settle the controversy by express
language, and has rightly been characterized as a hybrid, encompassing aspects of both
theories. . . . [the Revised Uniform Partnership Act] (1994) makes a very clear choice that
settles the controversy. To quote Section 201: ‘A partnership is an entity.” All outcomes
in [the Revised Uniform Partnership Act] (1994) must be evaluated in light of that clearly
articulated language.”® In short, general partnerships are no longer viewed solely as
aggregations of individuals. Thirty-seven states plus the District of Columbia have
adopted the 1994 or 1997 version of the RUPA and its entity designation.? Even those
states that have not adopted RUPA (1994) frequently recognize partnerships as a distinct
entity for at least some purposes. In addition, while not adopting RUPA, Louisiana
recognizes a partnership as a “judicial person, distinct from its partners.” La. Civ. Code
art. 2801. At least six other “non-RUPA (1994)” states recognize a partnership as a
separate entity by statutes providing that partnerships can sue or be sued in the
partnership name.®> And some states have recognized entity status for at least some
purposes, as recognized by case law. See, e.g., Hanson v. St. Luke United Methodist
Church, 704 N.E.2d 1020, 1026 (Ind. 1998) (explaining that a judgment by or against a
partnership binds the partnership as if it were an entity and does not bind individual
members unless they were named); Michigan Employment Sec. Com. v. Crane, 54
N.W.2d 616, 620 (Mich. 1952) (*The Michigan employment security act expressly
recognizes that a partnership is an ‘employing unit” within the meaning of the act.”);
Philadelphia Tax Review Bd. v. Adams Ave. Assocs., 360 A.2d 817, 820 (Pa. Commw. Ct.
1976) (“[I]t does not follow that for purposes of taxation a partnership may not be taxed,
or may not have a domicile for tax purposes, separate and distinct from that of the
individuals who compose it. In other words, a partnership may be recognized as a legal
entity for certain purposes.”); Dept. of Revenue v. Mark, 483 N.W.2d 302, 304 (Wis.
1992) (“[T]he law recognizes a partnership as a separate legal entity for purposes of
conveying real estate and for purposes of holding title.” (emphasis omitted)). In short,
contrary to the situation that existed in 1958, the concept of the partnership as a separate
legal entity is now well established.

Much else has changed since 1958 as well. The past five decades have seen a rise
in so-called “hybrid” business forms such as LLCs, LPs, MLPs, PCs, LLPs, and multi-
state general partnerships. For example, the federal Internal Revenue Service reports that

! Summary of 1994 revisions to Uniform Partnership Act (“RUPA”), “Uniform Partnership Act §
201 (1994), “Nature of a Partnership”; Partnership Act Summary, NATIONAL CONFERENCE OF
COMMISSIONERS ON UNIFORM STATE LAWS, available at
http://www.nccusl.org/ActSummary.aspx?title=Partnership%20Act (last visited Apr. 30, 2014).

% The states (13) that have not adopted the 1994 or subsequent versions of RUPA are: LA, GA, IN,
MA, MI, MO, NH, NY, NC, PA, RI, SC and WI. Enactment Status Map, Partnership Act, NATIONAL
CONFERENCE OF COMMISSIONERS ON UNIFORM STATE LAWS, available at
http://www.nccusl.org/Act.aspx?title=Partnership%20Act (last visited Apr. 30, 2014).

% These “sue and be sued” as provided by statute states are Georgia (O.C.G.A. § 14-8-15.1),
Indiana (Ind. R. Trial P. 17), Michigan (Mich. Comp. Laws 600.2051), New York (N.Y. C.P.L.R. § 1025),
North Carolina (N.C. Gen Stat. § 1-69.1), and South Carolina (S.C. Code § 15-5-45). Cf. Pa. R. Civ. P.
2127; Pa. R. Civ. P. 2128 (together allowing a partnership to be sued in its firm name but requiring the
partnership to bring suit as “A, B and C trading as X & Co.”).
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in 1993, roughly 275,000 LPs and only 17,335 LLCs filed federal tax returns; by 2008,
over 534,000 LPs and over 1,898,000 LLCs filed federal tax returns.* Accordingly, the
prospect of facing a limited partnership nearly doubled from 1993 to 2008, while the
prospect of facing a limited liability company increased nearly one hundred and tenfold.

With the rise of these hybrid entities, “[e]volving organizational laws caused the
distinction between business organizations to blur.” Cohen, supra, p. 289. Many states
now recognize these other entities as existing separate and apart from their owners and
members. See Christine M. Kailus, Diversity Jurisdiction and Unincorporated
Businesses: Collapsing the Doctrinal Wall, 2007 UNIv. OF ILL. L.R. 1543, 1545-47
(Sept. 7, 2007). Similarly, the Uniform Limited Partnership Act (“ULPA”) also now
recognizes that a “limited partnership is an entity distinct from its partners.”® Eighteen
(18) states plus the District of Columbia have adopted the 2001 version of the ULPA.°
And likewise, the 2006 revisions to the Uniform Limited Liability Company Act of 1996
(“ULLCA”) recognizes that an LLC “is an entity distinct from its members.”” Nine (9)
states plus the District of Columbia have adopted the 2006 version of the ULLCA.®

The existing law has not kept up with reality. The corporate landscape simply
looks much different than it did in 1958, but Section 1332(c) has not been amended to
acknowledge unincorporated entities as “citizens” for diversity purposes. Nor have
courts been willing to impute citizenship status on these entities because they are
“corporate-like,” as courts narrowly construe statutes conferring federal jurisdiction. See,
e.g., Carden v. Arkoma Assocs., 494 U.S. 185 (1990); Northbrook Nat’l Ins. v. Brewer,

% See Internal Revenue Service, TABLE 1: NUMBER OF RETURNS, TOTAL RECEIPTS,
BUSINESS RECEIPTS, NET INCOME (LESS DEFICIT), NET INCOME, AND DEFICIT BY FORM OF
BUSINESS (1980-2008), available at http://www.irs.gov/uac/SOI-Tax-Stats-Integrated-Business-Data (last
visited Apr. 30, 2014) and Internal Revenue Service, TABLE 1: NUMBER OF RETURNS, TOTAL
RECEIPTS, BUSINESS RECEIPTS, NET INCOME (LESS DEFICIT), NET INCOME, AND DEFICIT
BY FORM OF BUSINESS (1980-2008), available at http://www.irs.gov/uac/SOI-Tax-Stats-Integrated-
Business-Data (last visited Apr. 30, 2014).

® Uniform Limited Partnership Act § 104(a) (2001), NATIONAL CONFERENCE OF
COMMISSIONERS ON UNIFORM STATE LAWS, available at
http://www.uniformlaws.org/shared/docs/limited%20partnership/ulpa_final_2001rev.pdf (last visited Apr.
30, 2014).

® These states are: AL, AR, CA, DC, FL, HI, ID, IL, IA, KY, ME, MN, MO, NV, NM, ND, OK,
UT, and WA. Legislative Fact Sheet, NATIONAL CONFERENCE OF COMMISSIONERS ON
UNIFORM STATE LAWS, available at
http://www.uniformlaws.org/LegislativeFactSheet.aspx?title=Limited%20Partnership%20Act (last visited
Apr. 30, 2014).

" Uniform Limited Liability Company Act § 104(a) (2006), NATIONAL CONFERENCE OF
COMMISSIONERS ON UNIFORM STATE LAWS, available at
http://www.uniformlaws.org/shared/docs/limited%20liability%20company/ullca_final_06rev.pdf (last
visited Apr. 30, 2014).

8 These states include: CA, DC, FL, ID, IA, MN, NE, NJ, UT, and WY. Legislative Fact Sheet,
NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM STATE LAWS, available at
http://www.uniformlaws.org/LegislativeFactSheet.aspx?title=Limited%20L iability%20Company%20(Revi
sed) (last visited Apr. 30, 2014).
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493 U.S. 6, 9 (1989) (““We must take the intent of Congress with regard to the filing of
diversity cases in Federal District Courts to be that which its language clearly sets forth.””
(quoting Horton v. Liberty Mutual Insurance Co., 367 U.S. 348, 352 (1961))); Thompson
v. Gaskill, 315 U.S. 442, 446 (1942) (“The policy of the statute conferring diversity
jurisdiction upon the district courts calls for its strict construction.”).

The Supreme Court has explicitly held that Section 1332(c) only applies to
traditional corporations. See Carden, 494 U.S. at 195-96. In Carden, the trial court
dismissed an action brought by a limited partnership on the ground that one of the
plaintiff’s limited partners was a citizen of the same state as the defendants. The Court
“firmly resist[s]” any judicial extension of “citizenship” status to entities other than
corporations, and leaves any “further adjustments” to the status of business entities for
diversity purposes in the hands of Congress. Carden, 494 U.S. at 189, 196.

Following Carden’s clear mandate, courts have routinely concluded that the
citizenship of every member of unincorporated business entities must be diverse from all
opposing parties before complete diversity of citizenship exists. In one of the earliest
post-Carden decisions, the Seventh Circuit concluded that Carden “crystallized as a
principle” that members of an entity are citizens for diversity purposes, at least until
“Congress provides otherwise.” Cosgrove v. Bartolotta, 150 F.3d 729, 731 (7th Cir.
1998). Given the similarities between LLC’s and LP’s, the court applied Carden to
LLC’s. Id.; see also Belleville Catering Co. v. Champaign Market Place L.L.C., 350
F.3d 691, 692 (7th Cir. 2003) (same). It does not matter that LP’s and LLCs “are
functionally similar to corporations;” they are not entitled to corporate treatment for
diversity purposes. See also Hoagland v. Sandberg, Phoenix & von Gontard, P.C., 385
F.3d 737, 739 (7th Cir. 2004). The Supreme Court drew a “bright line” in Carden
between entities that are technically called “corporations” and all other types of entities,
see id. at 741, such that judges need not “entangle themselves in functional inquiries into
the differences among corporations,” see id. at 743.

Every court of appeals to address this question directly has followed the 7th
Circuit in analogizing to Carden’s treatment of limited partnerships. See, e.g., Johnson v.
Smithkline Beecham Corp., 724 F.3d 337 (3d Cir. 2013); Zambelli Fireworks Mfg. Co. v.
Wood, 592 F.3d 412 (3d Cir. 2010); Delay v. Rosenthal Collins Group, Inc., 585 F.3d
1003 (6th Cir. 2009); Harvey v. Grey Wolf Drilling Co., 542 F.3d 1077 (5th Cir. 2008);
Pramco LLC v. San Juan Bay Marina, Inc., 435 F.3d 51 (1st Cir. 2006); Johnson v.
Columbia Properties Anchorage, LP, 437 F.3d 894 (9th Cir. 2006); Gen. Tech.
Applications, Inc. v. Extro Ltda., 388 F.3d 114 (4th Cir. 2004); GMAC Commercial
Credit LLC v. Dillard Dept. Stores, 357 F.3d 827 (8th Cir. 2004); Rolling Greens MHP,
LP v. Comcast SCH Holdings LLC, 374 F.3d 1020 (11th Cir. 2004); Belleville Catering
Co. v. Champaign Mkt. Place, LLC, 350 F.3d 691(7th Cir. 2003); Handelsman v. Bedford
Village Associates Ltd. Partnership, 213 F.3d 48 (2d Cir. 2000). Neither the D.C. Circuit
Court of Appeals nor the 10th Circuit Court of Appeals has directly decided this issue,
though both the District of D.C. and at least the District of Colorado have agreed with
other circuits that the citizenship of an LLC is determined by the citizenship of each of its
members. See, e.g., Makris v. Tindall, No. 13-00750, 2013 U.S. Dist. LEXIS 41397 (D.
Colo. Mar. 25, 2013); Jackson v. HCA-HeathOne, LLC, No. 13-02615, 2013 U.S. Dist.
LEXIS 146023 (D. Colo. Oct. 9, 2013); Shulman v. Voyou, LLC, 305 F. Supp. 2d 36
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(D.D.C. 2004); Johnson-Brown v. 2200 M. St. LLC, 257 F. Supp. 2d 175 (D.D.C. 2003).

Proposed Rule Revision

Attached as Appendix 1 is a proposed revision to the diversity statute that serves
primarily as a technical fix to ensure that the letter of the diversity statute mirrors its spirit.
This idea is nothing new or radical. In 1965—almost fifty years ago—the American Law
Institute proposed giving unincorporated business entities the same citizenship status as
corporations for diversity purposes. See Diversity Jurisdiction Over Unincorporated
Business Entities: The Real Party in Interest as a Jurisdictional Rule, 56 TEXAS L. REV.
243, 244 n.8 (1978) (citing ALI, STUDY OF THE DIVISION OF JURISDICTION BETWEEN
STATE AND FEDERAL COURTS, PART I, 59 (Sept. 25, 1965, Official Draft)). It is well past
time that courts recognize unincorporated business entities as what they effectively are—
legal fictions, like corporations, with rights and duties separate and apart from their
members and owners.

Why the Federal Diversity Rule Should Be Amended

A. The current statute leads to unacceptable and readily avoidable
wastes of time, money, and judicial resources.

Uncertainty as to whether a case belongs in federal court increases not only the
“cost and complexity of litigation,” but also “the parties will often find themselves having
to start their litigation over from the beginning.” Hoagland, 385 F.3d at 739-40. Both
potential plaintiffs and defendants often have difficulty determining the non-management
members of opposing party entities, particularly if such membership is not public
information. As a result, they lack a good faith basis for pursuing (or challenging) the
propriety of the federal forum. The resulting uncertainties have led appellate courts to
criticize the efforts expended to address citizenship at the outset and on appeal. See, e.g.,
Smoot v. Mazda Motors of America, Inc. 469 F.3d 675, 677-78 (2006) (and cases cited
therein) (criticizing jurisdictional statements of all parties on appeal and noting “the
lawyers have wasted our time as well as their own and (depending on the fee
arrangements) their clients' money. We have been plagued by the carelessness of a
number of the lawyers practicing before the courts of this circuit with regard to the
required contents of jurisdictional statements in diversity cases.”).

This uncertainty means that parties can fully litigate a case, only to have an
appellate court determine that the district court lacked jurisdiction in the first instance.
GMAC Commercial Credit LLC v. Dillard Department Stores, Inc., 357 F.3d 827 (8th Cir.
2004), presents an example of this waste of judicial resources and the court’s inability
effectively to address the waste. In that case, the LLC plaintiff sued the defendant in
federal court on diversity grounds. Neither party challenged subject matter jurisdiction
before the district court. The defendant won partial summary judgment and a jury verdict.
Id. at 828. After obtaining new counsel, plaintiff moved to vacate the judgment award on
the ground that diversity of citizenship did not exist and thus the court lacked subject
matter jurisdiction from the outset. Id. Unable to determine, based on the record below,
whether the citizenship of the plaintiff’s members in fact destroyed complete diversity,
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the Eight Circuit remanded for a discovery hearing on diversity. Id. at 829. Defendants
also moved for attorneys fees because plaintiff—who chose the federal forum—never
raised the diversity issue until appeal. 1d. The appellate court left the decision of
whether to award fees to the district court on remand. Id.

Sometimes even the type of entity involved can be unclear. Tuck v. United Servs.
Auto. Ass’n, 859 F.2d 842 (10th Cir. 1988), involved an uninsured motorist who had
killed Johnny Tuck in a collision. Tuck’s estate and parents sued United Services
Automobile Association (“USAA”) to recover benefits under an uninsured motorist
provision of Tuck’s insurance policy. 1d. Believing that USAA was a corporation, the
Tucks alleged that USAA was diverse from the Tucks, and the pretrial order incorporated
the jurisdictional allegations. Id. at 844. The jury returned a verdict for the Tucks on all
claims. Id. at 843. USAA filed a motion for judgment notwithstanding the verdict, or in
the alternative, for a new trial. Id. The district court denied both motions but did reduce
the Tucks’ actual damage award. 1d. USAA appealed and “revealed, for the first time,
that it was not a corporation, but rather an unincorporated association organized under the
insurance laws of the state of Texas.” Id. USAA’s status as an association made it a
citizen of every state in which its members were citizens, and in consequence, USAA
argued, the court lacked subject matter jurisdiction. Id. at 844. Admonishing USAA, the
court stated, “[t]his is not the first time that USAA has faced this problem.” 1d. at 845
(citing Baer v. United Servs. Auto. Ass’n, 503 F.2d 393 (2d Cir. 1974)). To salvage the
case and halt USAA’s attempted jettisoning of an unfavorable verdict, the court allowed
the Tucks to amend their complaint on remand by dismissing all of the Oklahoma citizens
who were “members” of USAA. Id. at 846. However, the court noted that even this
dismissal plan might not work on the case before it as USAA had been sued as an entity,
and not the individual members. Still, the appellate court remanded to allow the district
court to determine if a jurisdictional basis could be identified. Otherwise, the jury verdict
(even as reduced) could not stand. Id. at 846-67.

Two problems are highlighted by Tuck. First, under the current regime the
distinction between a corporation and any other form of business entity drives whose
“citizenship” determines the entity’s citizenship. Thus, mistakenly believing that an
entity with a national presence and operations in multiple states is a corporation can result
in plaintiffs, defendants, and trial courts failing to examine citizenship properly. Second,
and perhaps more substantively disturbing, Tuck highlights that once the proper analysis
is applied some large unincorporated associations, with members in all 50 states, simply
could not be haled into federal court (or seek relief in federal court) unless a federal
question was presented. There is no practical reason for closing off access to federal
courts in this manner.

Because federal courts are obligated to determine whether they may exercise
subject matter jurisdiction regardless of whether the parties ever raise the issue, see
Chapman v. Barney, 129 U.S. 677, 681 (1889), uncertainty as to forum can be an
expensive and unexpected problem to address well into litigation, possibly requiring
jurisdictional discovery. For example, one court addressed the LLC defendant’s
citizenship sua sponte in order to “satisfy itself” that federal jurisdiction existed, even
though neither litigant raised the question of whether any LLC members were citizens of
the same state (and the complaint failed to allege facts regarding the citizenship of the
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LLC’s members). See Delay v. Rosenthal Collins Group, Inc., 585 F.3d 1003, 1004-05
(6th Cir. 2009). The court directed the defendant “to submit a jurisdictional statement
identifying the citizenship of all of its members.” Id. at 1005.

In addition to the problems highlighted by Tuck, the problem of a case being
reversed on appeal for lack of subject matter jurisdiction can wreak out-sized
consequences upon plaintiffs. Should years pass and then a case be remanded as void ab
initio due to a lack of subject matter jurisdiction, the plaintiff-litigant may discover that
the statute of limitations has run during the time the matter was pending, although
improperly, in federal court. Because states’ tolling statutes will vary from state to state,
particularly with respect to an action that was void (as opposed to voidable or subject to
an affirmative defense) from the outset, further uncertainty is injected into an already
uncertain process.

While the Smoot and Tuck courts, and others, have been quick to criticize
attorneys for failing to investigate sufficiently deeply, the criticism can gloss over the
difficulty of the investigation. It is not enough to examine who the members were of the
unincorporated association at the time it came into existence; citizenship is determined as
of the time of filing. Thus, an individual member who has moved from a diverse state to
a non-diverse state can destroy diversity, even if the unincorporated association is not
aware of the move. And as more and more communications take place via cell phones
(with “traveling” area codes) and internet communications (which do not necessarily
reflect physical addresses at all), the ability to unearth this information, let alone to
unearth it in a timely enough manner to gather the information to file or remove a lawsuit,
presents substantial practical difficulties. These difficulties are highlighted by the
increased reliance upon unincorporated entities as a means of doing business that are
shown in the IRS filing statistics quoted supra.

Given that litigants need absolute clarity in order to avoid litigating a case in
federal court only to have it remanded on jurisdictional grounds after judgment, the
diversity statute needs to be streamlined and simplified in order to apply the corporate
citizenship test to business entities that are functionally equivalent to corporations.

B. The proposed amendment provides a workable, bright line rule that
courts have been applying for decades to corporations.

Currently, counsel for plaintiffs and for defendants can find themselves guessing
about citizenship at critical filing or removal stages. Plaintiffs in non-federal question
cases who choose to file their lawsuits in federal court must plead that diversity
jurisdiction exists. This requires pleading the citizenship of the defendant. Should the
defendant be an LLC or other unincorporated association, however, the information may
not be available to the plaintiff. Information regarding the ownership of unincorporated
entities like LLCs frequently is not a matter of public record. While the LLCs themselves
should be able to identify their members, even they may have difficulty identifying the
citizenship of every member on any given date. Cohen, supra, p. 303. Yet plaintiffs
filing or defendants trying to remove, are forced to determine and plead citizenship under
tight timeframes.
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Further, the current rules, which ignore the reality of where an unincorporated
association actually does business, can result in diversity citizenship, and thus removal,
being available where the purposes of diversity jurisdiction are not met. In Johnson v.
Smithkline Beecham Corp., 724 F.3d 337 (3d Cir. 2013), the Third Circuit granted
interlocutory appeal after plaintiffs unsuccessfully tried to remand their personal injury
lawsuit after the defendants, including two LLC’s, removed the action to federal court.
Plaintiffs, who are citizens of Pennsylvania, argued that one LLC defendant was
headquartered and largely managed in Pennsylvania. See id. at 342. The defendant’s
sole member, however, was incorporated in and operated primarily out of Delaware. The
Third Circuit concluded that, even though the LLC was based in the same state where
plaintiffs were citizens, the district court properly exercised diversity jurisdiction. Id. at
346-48; see also Gen. Tech. Applications, Inc. v. Exro Ltda, 388 F.3d 114, 116 (4th Cir.
2004) (remanding case after defendants removed and won summary judgment,
concluding that there was not complete diversity, and the case should proceed in state
court).

C. The proposed change will bring cohesion between 28 U.S.C. § 1332(c)
and the Class Action Fairness Act.

Other changes to federal law have recognized the benefit of treating all
unincorporated associations in the same manner as corporations. The Class Action
Fairness Act of 2005 (“CAFA”) expressly defines the citizenship of “unincorporated
association[s]” as limited to the state where the association has its principal place of
business and the state under whose laws the association is organized. See 28 U.S.C. §
1332(d)(10). While the statute does not clarify what entities are considered
“unincorporated associations,” several courts have construed it to include any business
entity that is not organized as a corporation. See, e.g., Ferrell v. Express Check Advance
of SC LLC, 591 F.3d 698, 699 (4th Cir. 2010) (holding that a limited liability company is
an “unincorporated association” for diversity purposes under CAFA); Bond v. Veolia
Water Indianapolis, LLC, 571 F. Supp. 2d 905, 910 (S.D. Ind. 2008) (same). Indeed,
Congress’ express purpose in adding subsection (d)(10) was to ensure that
unincorporated entities were as protected from state-court bias in class actions as were
incorporated entities. See Christine M. Kailus, Diversity Jurisdiction and
Unincorporated Businesses: Collapsing the Doctrinal Wall, 2007 UNIv. OF ILL. L.R.
1543, 1554 (Sept. 7, 2007).

The CAFA citizenship test for unincorporated associations literally mirrors the
test for corporations under the existing 28 U.S.C. § 1332(c), but it applies only in the
context of class action litigation. This disconnect means that an LLC, for example, is a
legal fiction with “separate entity” status if the lawsuit is a class action; in a non-class suit,
the LLC is merely the sum of its members. It begs the question whether, had the
Supreme Court decided Carden after CAFA was passed rather than 15 years prior, the
Court might have reached a different result in order to avoid interpreting the diversity
statute in a manner that yields an absurd result. Regardless, the proposed revision will
ensure uniform treatment of unincorporated associations regardless of whether the
plaintiff sues solely on his or her own behalf or on behalf of a putative class.
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D. The proposed change will not lead to additional administrative
difficulties but will lessen existing administrative burdens.

The proposed change should not result in new administrative difficulties.
Experience with the Class Action Fairness Act (28 U.S.C. § 1332(d)(10)) has not led to
difficulties in determining either the state under which entities are organized or where
they have their principal places of business. To the extent issues may arise with respect
to identifying a principal place of business, the experience regarding doing so for
corporations, both that cited in and applying Hertz Corp. v. Friend, 559 U.S. 77 (2010),
is available, as well as nearly a decade of experience under the Class Action Fairness Act.
Moreover, removing the requirement of examining the citizenship of every member of
unincorporated business associations can greatly simplify administrative burdens upon
parties both filing and removing actions on the basis of diversity of citizenship.

E. The proposed change will not greatly increase filings in federal courts
or removals to federal courts.

The proposed change only deals with citizenship of entities. The “complete
diversity” requirement of Strawbridge v. Curtiss is retained. As a result, in situations
where a member of an unincorporated association is an active participant in providing the
services at issue (frequently professional services for various LLCs and LLPs), that
individual may still be named as a defendant. If that naming destroys diversity because
that individual is a citizen of the same state as the plaintiff, then the plaintiff’s choice of a
state forum will remain. The only situation in which a plaintiff would lose the ability to
keep a case in state court due to the proposed change would involve the fortuitous
citizenship of an uninvolved member of an entity.

While it is impossible to forecast the total number of “new” federal filings
(including removed actions) that would become available, and thus might result, under
the new proposal the impact should be minimal. Unincorporated associations with their
principal place of business where they generally perform work (and thus impact potential
plaintiffs), and which have as members citizens of that same state, will still have the same
citizenship. The major change involves providing clarity concerning where to look — the
now well-developed “principal place of business” and state of organization sites — and
where not to look — eliminating the need to examine the citizenship of every record
owner at the time the suit is filed.

A presumably accurate forecast of the proposed number of new filings and
removals would require knowing or estimating the total number of cases currently being
filed in state courts where (i) there is a lack of diversity solely because of the citizenship
of a member of an unincorporated association®, and (ii) either the plaintiff would wish to
file in federal court or the defendant would wish to remove (assuming that the forum state
is not the defendant’s principal place of business). We are not aware of research from
state court dockets that would reveal this type of information.

% For purposes of this analysis we are assuming that the jurisdictional amount can be satisfied at a
pleading stage for a Complaint or at the removal stage, if a defendant removes.
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Removal experience under CAFA is instructive for some comparative purposes.
From 2005 through 2008 the Federal Judicial Center published four annual interim
reports on “The Impact of the Class Action Fairness Act of 2005 on the Federal Courts.”
The final report of a two-phase study was published in April 2008,'° and concluded the
statistical analysis of filings through June 2007 with prior years, including a year-by-year
comparison with experience under CAFA and a comparison to the pre-CAFA year of
2001. This study was limited to class actions, and the authors note that while there was
an increase in federal filings, “[m]uch of that increase was in federal question cases,
especially labor class actions and class actions filed under federal consumer protection
statutes.” Lee & Willging, “Impact” (April 2008) at 1. In fact, “about 86 percent of [of
the increase in federal filings and removals from the pre-CAFA to post-CAFA periods
studied] was accounted for by the increase in federal question class action filings and
removals.” Lee & Willging, “Impact” (April 2008), at 3, n.2. This impact in federal
question cases does not reflect an increase due to CAFA, and serves as a noteworthy
reminder that increased federal filings pursuant to federal statutes providing federal
jurisdiction will not be impacted by the current proposal to change the citizenship
analysis for diversity jurisdiction. That is, increased filings under consumer protection
statutes such as the Fair Debt Collection Practices Act, Fair Credit Reporting Act, and
similar statutes will be unaffected.

The April 2008 “Impact” study revealed two key points. First, there was an
increase in class actions filed under CAFA’s expanded diversity jurisdictions. This was,
of course, one of the express purposes of CAFA.™ The April 2008 “Impact” study notes
that the number of cases varied widely jurisdiction to jurisdiction.

The “Impact” study also separately examined removed actions. As shown in the
tables accompanying the study, “[a]lthough diversity class action removals, like filings,
increased in the immediate post-CAFA period, the prevailing trend for such cases in both
the pre-CAFA and post-CAFA periods is downward. . . . [D]iversity class action

1o Emery G. Lee, Ill, & Thomas E Willging, “The Impact of the Class Action Fairness Act of
2005 on the Federal Courts: Fourth Interim Report to the Judicial Conference Advisory Committee on the
Civil Rules” (April 2008) (available online at http://www.classactionlitigation.com/cafa0408.pdf).

Y The purpose section of CAFA expressly noted that: “Abuses in class actions undermine the
national judicial system, the free flow of interstate commerce, and the concept of diversity jurisdiction as
intended by the framers of the United States Constitution, in that State and local courts are--

(A) keeping cases of national importance out of
Federal court;

(B) sometimes acting in ways that demonstrate bias
against out-of-State defendants; and

(C) making judgments that impose their view of the
law on other States and bind the rights of the residents
of those States.”

28 U.S.C. § 1711(a)(4).
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removals have been initiated in federal court in the last twelve months of the study period
[2006-2007] at about the same rate as they were in the pre-CAFA period. CAFA appears
to have temporarily increased the number of diversity class action removals to the federal
courts, especially in comparison with the immediate pre-CAFA period, when removals of
such cases were few. But in both the pre-CAFA and post-CAFA periods, the trend has
been for fewer class actions to be removed to federal courts on the basis of diversity of
citizenship jurisdiction.” Lee & Willging, “Impact” (April 2008), at 7. In short,
following CAFA’s passage there was a temporary uptick in removals and then removals
returned to pre-CAFA levels.*?

With the proposed change in diversity jurisdiction, one would not expect the type
of increase in original filings created with CAFA. CAFA’s citizenship provisions were
expressly crafted to increase diversity jurisdiction in a class action context and in
response to concerns that a more uniform rule was needed. The diversity changes in the
current proposal are more limited. Also significantly, the current proposal will still allow
“local” disputes to be adjudicated “locally,” because where the unincorporated
association has its principal place of business in a state and deals with others within that
state, diversity jurisdiction will not exist. Similarly, if a member, shareholder, partner, or
other stakeholder of an entity is non-diverse from a party on the other side of the case,
and if that member or shareholder or partner or the like was sufficiently actively involved
in the matter giving rise to the lawsuit, then naming the member, shareholder, partner or
the like would also defeat diversity. The only change occurs when a non-involved
member, shareholder, partner, or the like happens to have the same citizenship as a party
on the other side of the dispute.

Removal experience under the proposed statutory change may track that of CAFA.
While there may be an initial increase in removals to federal court, the ability to craft a
complaint within ethical bounds to still add non-diverse defendants and the fact that truly
local disputes will likely remain local should avoid a long-term increase. The structure
and purpose of CAFA would likely have resulted in a more significant prospect for
removal, as one of the stated goals was to move multi-state actions filed in state courts to
federal courts via the removal process.

Summary of Potential Costs/Benefits

Any analysis of the impact of the proposed change must not stop at attempting to
“count new cases.” Under the present system, as shown by cases such as Smoot, Tuck,
and GMAC Commercial Credit LLC v. Dillard Department Stores (all cited supra), the
judicial resources that can be expended are huge when a case is improperly in federal
court due to a misapprehension of the current jurisdictional rules. A mistake on the part
of both parties can result in the appellate reversal of a case tried to a jury because lack of
subject matter jurisdiction is an unwaivable defect. On the other side of the equation, one
can predict that a substantial percentage of new cases that are filed or removed solely

2a variety of reasons may be postulated for the return to pre-CAFA levels. Plaintiffs may have
begun filing cases in federal court initially, thus obviating the need for removal. Or Plaintiffs desiring to
litigate in state courts may have changed the mix of defendants named.
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because of the new citizenship proposal for unincorporated entities will not result in the
resources of a full jury trial being expended. In short, for every case that, like Dillard,
results in an appellate reversal, multiple cases would have to be filed and resolved before
the same level of resources expended is reached. One late reversal under the current
system would take the same resources as multiple new filings made possible by the
proposed change in the statute.

The current difference in treatment between corporations and unincorporated
entities was defensible when (i) there were far few unincorporated entities being used, (ii)
partnership and other unincorporated entity rules in the majority of states did not
recognize the entity as distinct from its members, and (iii) entities could reasonably be
expected to keep up with the citizenship of their individual members at all times. Today,
every one of these considerations has changed. Unincorporated entities are chosen as the
appropriate structure for businesses at an ever-increasing rate. The rules on the
entity/partnership distinction have completely reversed, with the entity being recognized
as separate from its individual members and capable of suing and being sued in model
statutes enacted across the country. And increased communication to non-physical
locations has increased substantially the difficulty of knowing “where” individual
members are “citizens” in an increasingly mobile society. In short, the time to re-
examine the citizenship rules has long since arrived.

Respectfully submitted,
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Appendix 1: Proposed Revision

Existing Provisions (No changes to § 1332(c)(1) and (2) are proposed except the addition
of a semicolon at the end of (2) in lieu of a period.)

28 U.S.C. 1332(c)(1):

A corporation shall be deemed to be a citizen of every State and foreign state by
which it has been incorporated and of the State or foreign state where it has its principal
place of business, except that in any direct action against the insurer of a policy or
contract of liability insurance, whether incorporated or unincorporated, to which action
the insured is not joined as a party-defendant, such insurer shall be deemed a citizen of—

(A) every State and foreign state of which the insured is a citizen;
(B) every State and foreign state by which the insurer has been incorporated; and

(C) the State or foreign state where the insurer has its principal place of
business; and

28 U.S.C. 1332(c)(2):

The legal representative of the estate of a decedent shall be deemed to be a citizen
only of the same State as the decedent, and the legal representative of an infant or
incompetent shall be deemed to be a citizen only of the same State as the infant or
incompetent;

New Provisions
and
28 U.S.C. 1332(c)(3):

Any unincorporated association that has the capacity to sue or be sued as
determined as set forth in Federal Rule of Civil Procedure 17(b) (including any
amendments or revisions as may subsequently be made thereto), including without
limitation an entity that is a general partnership, a limited partnership, a master limited
partnership, a professional corporation, a limited company, a limited liability company, a
professional limited liability company, a business trust, a union, or any other
unincorporated association irrespective of name or designation, shall be deemed to be a
citizen of every State and foreign state in or by which it has been organized and of the
State or foreign state where it has its principal place of business without reference to the
citizenship of each partner, shareholder, member, or beneficiary, except that in any direct
action against the insurer of a policy or contract of liability insurance, whether
incorporated or unincorporated, to which action the insured is not joined as a party-
defendant, such insurer shall be deemed a citizen of—

(A) every State and foreign state of which the insured is a citizen;

(B) every State and foreign state by which the insurer has been incorporated; and
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(C) the State or foreign state where the insurer has its principal place of business.
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GENERAL INFORMATION FORM

Submitting Entity: Section of Litigation
Submitted By:
1. Summary of Resolution(s). The resolution requests that Congress change the

definition of “citizenship” for purposes of 28 U.S.C. § 1332 to provide that all
unincorporated business entities be treated in the same manner as corporations.

2. Approval by Submitting Entity. Section of Litigation

3. Has this or a similar resolution been submitted to the House or Board previously? No.

4. What existing Association policies are relevant to this Resolution and how would
they be affected by its adoption?

5. Ifthis is a late report, what urgency exists which requires action at this meeting of the
House? This is not a late report.

6. Status of Legislation. (If applicable) Legislation has not yet been introduced.

7. Brief explanation regarding plans for implementation of the policy, if adopted by the
House of Delegates.

8. Cost to the Association. (Both direct and indirect costs) None

9. Disclosure of Interest. (If applicable) None.

10. Referrals.

11. Contact Name and Address Information. (Prior to the meeting. Please include name,
address, telephone number and e-mail address)

Dennis Drasco
Lum, Drasco & Positan LLC
103 Eisenhower Parkway
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Roseland, NJ 07068
973-228-6770
ddrasco@lumlaw.com

Gregory Hanthorn

Jones Day

1420 Peachtree Street NE, Suite 800
Atlanta, GA 30309

404-581-8425
ghanthorn@jonesday.com

Contact Name and Address Information. (Who will present the report to the House?
Please include name, address, telephone number, cell phone number and e-mail
address.)

TBD
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EXECUTIVE SUMMARY

1. Summary of the Resolution: The resolution requests that Congress change the definition
of “citizenship” for purposes of 28 U.S.C. 8 1332 to provide that all unincorporated business
entities be treated in the same manner as corporations.

2. Summary of the Issue that the Resolution Addresses

Currently the definition of “citizenship” of unincorporated associations can lead to waste
of judicial time and effort, needless appellate review and even reversals even following jury
verdicts and judgments, and related problems with determining the citizenship of unincorporated
associations. Because unincorporated associations are currently treated as citizens of every state
where any of their members, shareholders, partners, beneficiaries, etc., are citizens; there can be
significant problems arising when determining whether to sue in federal court in the first instance
and whether a case can be removed to federal court. Because the citizenship issue impacts
subject matter jurisdiction, a wrong determination mandates a dismissal from the outset, no
matter how long the proceedings have been pending or what stage has been reached. Subject
matter jurisdiction issues are not waivable.

3. Please Explain How the Proposed Policy Position will address the issue

The proposed amendments to the statute will treat unincorporated associations in the
same manner as corporations. For diversity of citizenship purposes, the association will be
deemed to be a citizen of up to two places: (i) the state of organization and (ii) the association’s
principal place of business.

4. Summary of Minority Views

The one potential, expected minority view is a concern that the amendment might result
in more cases finding their way to federal courts. Yet, by replacing uncertainty with a more
workable rule, the extreme judicial waste of cases being tried that would never have been filed in
federal court can be substantially avoided. The avoidance of this waste alone may
counterbalance any minimal increase in filings or removals. Moreover, the “complete diversity”
rule will remain and is likely to lessen any potential, minimal increase in filings or removals.

19
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107

108
109

RULES PUBLISHED, AUGUST 2014
Rule 4 (m)

It 1s recommended that the proposed amendment of Rule 4(m) be
recommended for adoption. The text of published Rule 4(m) and
Committee Note follow the summary of comments.

Summary of Comments Rule 4(m)

CVv-2014-0009, Federal Magistrate Judges Association: Supports the
proposal . Experience shows that "significant delays can often occur
in effecting service in a foreign country, and that the rules
governing service should be uniform and apply equally to
individuals, foreign states, corporations, partnerships, and
associations.”

CV-2014-0010, Association of the Bar of the City of New York: The
Association had suggested this amendment iIn commenting on the 2013
proposal to shorten the presumptive time for service, and agrees
with the proposal.

2014-CV-0011, Federal Courts Committee, New York County Lawyers
Association: "[S]upports this clarification, which appears to
comport with the intent of the rule as originally written.” The
importance of this amendment will increase i1t the Supreme Court
adopts the proposal to shorten to 90 days the presumptive time for
service set by Rule 4(m).

CV-2014-0014, Hon. Joyce R. Branda, U.S. Department of Justice:
"The Department supports this proposal.™
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11

12

PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF CIVIL PROCEDURE"

Rule 4. Summons

* * * k* %

(m) Time Limit for Service. If a defendant is not served
within 90! days after the complaint is filed, the
court—on motion or on its own after notice to the
plaintifF—must dismiss the action without prejudice
against that defendant or order that service be made
within a specified time. But if the plaintiff shows
good cause for the failure, the court must extend the
time for service for an appropriate period. This

subdivision (m) does not apply to service in a foreign

country under Rule 4(f), 4(h)(2), or 4(j)(1).

New material is underlined in red; matter to be omitted is
lined through.
This wording reflects the proposed amendment published in
August 2013.
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E i

Committee Note

Rule 4(m) is amended to correct a possible ambiguity
that appears to have generated some confusion in practice.
Service in a foreign country often is accomplished by
means that require more than the 120 days originally set by
Rule 4(m)][, or than the 90 days set by amended Rule 4(m)].
This problem is recognized by the two clear exceptions for
service on an individual in a foreign country under Rule
4(f) and for service on a foreign state under Rule 4(j)(1).
The potential ambiguity arises from the lack of any explicit
reference to service on a corporation, partnership, or other
unincorporated association. Rule 4(h)(2) provides for
service on such defendants at a place outside any judicial
district of the United States “in any manner prescribed by
Rule 4(f) for serving an individual, except personal
delivery under (f)(2)(C)(i).” Invoking service “in the
manner prescribed by Rule 4(f)” could easily be read to
mean that service under Rule 4(h)(2) is also service
“under” Rule 4(f). That interpretation is in keeping with
the purpose to recognize the delays that often occur in
effecting service in a foreign country. But it also is
possible to read the words for what they seem to say—
service is under Rule 4(h)(2), albeit in a manner borrowed
from almost all, but not quite all, of Rule 4(f).

The amendment resolves this possible ambiguity.
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Rules Proposed for Adoption

Rule 6/(d)

It 1s recommended that the proposed amendment of Rule 6(d) be
recommended for adoption. The text of published Rule 6(d) and
Committee Note follow the summary of comments.

This recommendation does not address a suggestion by the
Department of Justice that the Committee Note be amended by adding
the following language:

This amendment is not intended to discourage courts from
providing additional time to respond in appropriate
circumstances. When, for example, electronic service is
effected in a manner that will shorten the time to
respond, such as service after business hours or from a
location in a different time zone, or an iIntervening
weekend or holiday, that service may significantly reduce
the time available to prepare a response. In those
circumstances, a responding party may need to seek an
extension, sometimes on short notice. The courts should
accommodate those situations and provide additional
response time to discourage tactical advantage or prevent
prejudice to the responding party.

As noted below, initial reactions to this proposal have varied
among the different advisory committees. It may prove wise to allow
for accommodation if other advisory committees come to different
conclusions. It will be desirable to present uniform
recommendations to the Standing Committee i1f that proves possible.
The Committee might take a position subject to reconsideration by
e-mail exchanges 1T other committees take different positions, or
else -- 1f the question seems closely balanced -- authorize the
Committee Chair to adopt a uniform position that all advisory
committees are prepared to recommend.

The comments summarized below show some opposition. One theme
is that the various time periods set by the Civil Rules are too
short. Nothing should be done to further shorten the time to
respond after service.

Another argument 1iIs that e-filing and service Tfacilitate
gamesmanship. Filing and ECF service will be postponed to a time
just before midnight, preferably on a Friday, to shorten the time
practically available to respond.

A somewhat different suggestion is that the problem of late e-
Tfiling and service should be addressed by providing that anything
Tiled or served after 6:00 p.m. be considered as served on the next
day. That would make e-service equivalent to in-hand service, at
least if 1t were elaborated to consider service as made on the next
day that is not a Saturday, Sunday, or legal holiday. And it would
substitute a uniform national rule for the local rules that address
this question by choosing different cut-off times, e.g., 5:00 p.m.
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Rules Proposed for Adoption

or 6:00 p.m.

The Federal Magistrate Judges Association makes a different
point. They fear that casual readers will come to the conclusion
that 3 days are iIn fact added after service by electronic means.
This will follow from the propositions that 3 days are added after
service by "other means * * * consented to i1n writing,” Rule
5(b)(2)(F), and that electronic service requires written consent,
Rule 5(b)(2)(E). Amended Rule 6(d) will, to be sure, refer only to
service under Rule 5(b)(2)(C) (mail), (D) (leaving with the clerk,)
or F (other means consented to). But the deletion of (E)
(electronic service) will not appear on the face of Rule 6(d).
Apparently the hypothesis i1s that someone reading amended Rule 6(d)
will look back to Rule 5(b)(2), read (E) as requiring consent for
e-service, and read (F) "other means”™ to embrace (E) e-service. One
suggested cure 1is to omit the newly added parenthetical
descriptions of the modes of service that still allow 3 added days.
Rule 6(d) has existed without the parenthetical descriptions for
some time. But they are added as a helpful tool that will reduce
the need to thumb or scroll back to Rule 5(b)(2).

On balance, it seems better to stick with the proposal as
published. The magistrate judges have ample experience with the
ways iIn which careless readers may become confused by rule text
that should not be susceptible to misreading. Somewhere, some time,
someone may iIndeed fall iInto the trap they suggest. It seems
unlikely, however, that any serious consequences will Tollow.
Beyond that, these agenda materials include a proposal to publish
for comment an amendment of Rule 5(b)(2)(E) that will eliminate the
requirement of consent for e-service. If that is adopted, the
potential misreading will vanish. Retaining the parenthetical
descriptions offers enough value to accept the risk for a year, or
perhaps longer. (And revising the parenthetical for (F) to read
"(other means consented to, except electronic service)"” would have
to be undone by publishing a proposal to delete these words at the
same time as the Rule 5(b)(2)(E) amendment is published.)

The Department of Justice expresses concerns about eliminating
the added 3-days, focusing on the risk that e-service will fail,
and the problems of late-night filing, particularly on a Friday or
before a legal holiday. And 1t recommends that "[1]f the Committee
decides to proceed with the proposal,™ it add to the Committee Note
the Ilanguage quoted above. This proposed Note language has
stimulated conflicting responses in early discussions among the
Reporters for the several advisory committees. Some believe it
would be useful to add the language. Others -- including the Civil
Rules Reporter -- believe that the general principle of economy iIn
Committee Notes should prevail because courts will readily
understand and accommodate the needs of a party who has been put at
a disadvantage by the circumstances of e-service. The question may
be empirical: iIs there substantial ground for concern that some
courts, busy with many matters, impatient with lawyers who cannot
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Rules Proposed for Adoption

reach reasonable accommodations among themselves, and anxious to
keep cases moving, will fail to recognize the need for reasonable
accommodations? And is there substantial reason to hope that this
problem, i1f 1t exists, will be reduced by Committee Note language?

Summary of Comments Rule 6(d)

CV-2014-0003, Auden L. Grumet, Esqg.: Opposes the proposal. (1)
Response times throughout the Civil Rules are too restrictive. They
should not be shortened further. (2) The 1i1dea that this will
"simplify” time counting "is absurd and illogical.” (a) The 3-
added-days provision will continue to apply to some other modes of
service, generating opportunities for confusion. (b) Calculating
time is far less complex than '"the much more convoluted aspects of
being a practitioner in federal court.” (c) The value of the added
3 days far outweighs any putative confusion. (d) The value of
counting days in increments of 7 would be better served by adding
7 days after service.

CV-2014-0004, Deanne Upson: ""Being pro se, | completely agree [with
Auden L. Grumet, 0003] that more time is warranted and wise, not
less.™

CV-2014-0007, Jolene Gordo, Esqg.: This comment focuses on Rule
5(b)(2)(A) as the place to "make 1t absolutely clear that using the
ECF system is considered “personal” service."™ But it ties to the
concern that e-filing may be deliberately delayed to 11:59 p.m. The
idea iIs that 1T e-service is treated as "‘personal service,” 1t will
have to be made by the standard close of business, 5:00 or 6:00

p.m.

CV-2014-0008, Bryan Neal: Disagrees with the proposal. (1) When e-
service 1s made directly between the parties, not through the ECF
system, problems still occur with incompatible systems and spam
Tfilters. (2) More importantly, filing may be deliberately delayed
to as late as 11:59 p.m. There should be more time to respond than
is allowed when personal service is made by hand delivery during
business hours. (3) E-service may be made on weekends and holidays:
IT 1t is made on Saturday, does Sunday count as Day 1? So if filing
and service are made at 11:59 p.m. on Friday, that can effectively
shave 2 days off the response time. (4) Why is there any need to
shorten time periods? It just makes modern litigation more
difficult. (5) Discovery response times typically are set at 30
days, so the advantages of 7-day increments do not apply. 1t would
make more sense to reset the times to 28 days, plus 7 days for
anything but personal service. Or, still better, to provide a flat
35 days regardless of the method of service.

Separately, suggests that service by commercial carrier should
be allowed under Rule 5 without requiring consent of the person to
be served.
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CV-2014-0009, Federal Magistrate Judges Association: "[G]enerally
endorses™ the proposal. But is concerned that the drafting creates
a potential confusion that will not be dispelled by the explicit
statement in the Committee Note. As published, parentheticals are
used to describe the enumerated modes of service that continue to
allow 3 added days: "(mail),” "(leaving with the clerk),” and
"(other means consented to).' Simply looking at the new rule text
will not reveal that e-service, covered by Rule 5(b)(2)(E), has
been omitted. An incautious reader may look back to Rule 5(b)(2),
discover that consent is required for service by electronic means,
and conclude that this i1s "other means consented to"™ and continues
to allow 3 added days. The confusion could be eliminated by
deleting the parenthetical descriptions, or by amending the last
one to read: "(F)(other means consented to except electronic

service)."

2014-CV-0010, Association of the Bar of the City of New York:
Agrees that advances 1n technology, along with greater
sophistication in using electronic communication, "have
substantially alleviated concerns over delays and other
difficulties 1In receiving, opening, and reviewing electronic
documents.™ Supports the proposal.

2014-CV-0011, Federal Courts Committee, New York County Lawyers
Association: New York courts treat electronic service iIn the same
way as 1n-hand service; this has not caused any problems. Generally
counsel work out briefing schedules, and can address the timing of
electronic service iIn theilr agreements. The dissenters in the
Committee point to problems that are not serious. To be sure, it iIs
possible to effect electronic service at 11:59 pm on Friday, and
time 1s required to print out lengthy filings. A party who needs
more time because of such practices will almost invariably get the
needed time. (The dissenters believe that the prospect of
gamesmanship requires that the present 3-added days provision be
retained.)

CVv-2014-0012, Cheryl Siler, for Aderant CompuLaw: Endorses
elimination of the 3 added days. But suggests that Rule 6 should be
further amended to provide that a document served electronically
after 6:00 p.m. 1is considered served on the next day. As a
practical matter, that will make e-service equivalent to in-hand
service. In addition, it will establish a uniform national practice
that displaces local rules that establish similar but variable
provisions -- a document filed or served after 5:00 p.m., or after
6:00 p.m., is treated as filed the next day. It also would affect
the many local rules that require filing and service by 11:59 p.m.
in the court’s time zone.

Cv-2014-0013, Pennsylvania Bar Association: Opposes the amendment.
"[Tlhe additional three days serves a useful purpose in alleviating
the burdens that can arise if a filing is electronically served at
extremely 1inconvenient times.”™ With one dissent, arguing that
service at inconvenient times is not a problem.
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CV-2014-0014, Hon. Joyce R. Branda, U.S. Department of Justice:
Expresses concerns about the consequences of eliminating the 3
added days. ""Unlike personal service, electronic distribution does
not assure actual receipt by a party.” Prejudice is particularly
likely when local rules require a response within 14 or fewer days.
A filing In a different time zone can mean that e-service reaches
a computer in the Eastern Time zone as late as 3:00 a.m., or even
later. And the service may be made on a Friday, or the day before
a holiday weekend. A 10-day period could become, in effect, 5
business days. "It is foreseeable that some attorneys will try to
take advantage of the elimination of the three additional days * *
*_" But 1T the Committee decides to go ahead with the proposal, the
Department recommends language for the Committee Note to recognize
the need for additional time to respond in appropriate cases. This
language 1s quoted above.

(Largely similar comments have been made In response to the
parallel proposals published by the Appellate, Bankruptcy, and
Civil Rules Committees.)
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FEDERAL RULES OF CIVIL PROCEDURE 3

Rule 6. Computing and Extending Time; Time for
Motion Papers

* ok k k k
(d) Additional Time After Certain Kinds of Service.
When a party may or must act within a specified time
after being served® and service is made under

Rule 5(b)(2)(C)__(mail), (D)__ (leaving with the

clerk), {E)-or (F)_(other means consented to), 3 days

are added after the period would otherwise expire

under Rule 6(a).

Committee Note

Rule 6(d) is amended to remove service by
electronic means under Rule 5(b)(2)(E) from the modes of
service that allow 3 added days to act after being served.

Rule 5(b)(2) was amended in 2001 to provide for
service by electronic means. Although electronic
transmission seemed virtually instantaneous even then,
electronic service was included in the modes of service that

2 This wording reflects the proposed amendment published in

August 2013.
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allow 3 added days to act after being served. There were
concerns that the transmission might be delayed for some
time, and particular concerns that incompatible systems
might make it difficult or impossible to open attachments.
Those concerns have been substantially alleviated by
advances in technology and widespread skill in using
electronic transmission.

A parallel reason for allowing the 3 added days was
that electronic service was authorized only with the consent
of the person to be served. Concerns about the reliability of
electronic transmission might have led to refusals of
consent; the 3 added days were calculated to alleviate these
concerns.

Diminution of the concerns that prompted the
decision to allow the 3 added days for -electronic
transmission is not the only reason for discarding this
indulgence. Many rules have been changed to ease the task
of computing time by adopting 7-, 14-, 21-, and 28-day
periods that allow “day-of-the-week” counting. Adding 3
days at the end complicated the counting, and increased the
occasions for further complication by invoking the
provisions that apply when the last day is a Saturday,
Sunday, or legal holiday.

Eliminating Rule 5(b) subparagraph (2)(E) from the
modes of service that allow 3 added days means that the 3
added days cannot be retained by consenting to service by
electronic means. Consent to electronic service in
registering for electronic case filing, for example, does not
count as consent to service “by any other means” of
delivery under subparagraph (F).
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317 Rule 82

318 It is recommended that the proposed amendment of Rule 82 be
319 recommended for adoption. The text of published Rule 82 and
320 Committee Note follow the summary of comments.

321 Summary of Comments Rule 82

322 CV-2014-0009, Federal Magistrate Judges Association: Notes but does
323 not comment on the proposal.

324 2014-CV-0011, Federal Courts Committee, New York County Lawyers
325 Association: "[E]ndorses these proposed amendments.™

326 CV-2014-0014, Hon. Joyce R. Branda, U.S. Department of Justice:
327 "The Department supports the proposal.”
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1  Rule 82. Jurisdiction and Venue Unaffected

2 These rules do not extend or limit the jurisdiction of the
3 district courts or the venue of actions in those courts. An
4 admiralty or maritime claim under Rule 9(h) is governed by
5 28 U.S.C. § 1390-net-a-civil-actionfor-purpeses-of 28-U-.S:C:
6  §§1391-1392.

Committee Note

Rule 82 is amended to reflect the enactment of
28 U.S.C. § 1390 and the repeal of § 1392.
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Other Comments

Some of the comments received after the proposals to amend
Rules 4, 6, and 82 were published in August go to other rules.

CVv-2014-0005, Shawna Bligh: Urges that the Committee Notes to Rule
30(c)(2) regarding "form™ be expanded to state that an objection to
"form"” 1s proper only if i1t explains the basis for the objection.
The comment iIs supported by attaching the opinion In Security
National Bank of Sioux City, lowa v. Abbott Laboratories, 2014 WL
3704277. 1t may mean to address the Committee Note to Rule

32O BY(1).

2014-CV-0006, Stephen J. Herman, Esq.: This comment offers several
suggestions TfTor amending Civil Rule 23, including sharper
distinctions between certification for trial and certification for
settlement.
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RULES PROPOSED FOR PUBLICATION
Electronic Filing and Service

The Standing Committee Subcommittee on matters electronic has
suspended operations. The several advisory committees, however, are
cooperating in carrying forward consideration of the ways in which
the several sets of rules should be revised to reflect the
increasing dominance of electronic means of preserving and
communicating information.

Earlier work has considered an open-ended rule that would
equate electrons with paper in two ways. The first provision would
state that a reference to information iIn written form includes
electronically stored information. The second provision would state
that any action that can or must be completed by filing or sending
paper may also be accomplished by electronic means. Each provision
would be qualified by an "unless otherwise provided" clause.
Discussion of these provisions recognized that they might be
suitable for some sets of rules but not for others. For the Civil
Rules, many different words that seem to imply written form appear
in many different rules. The working conclusion has been that at a
minimum, several exceptions would have to be made. The time has not
come to allow electronic service of Initiating process as a general
matter -- the most common example is the initial summons and
complaint, but Rules 4.1, 14, and Supplemental Rules B, C, D, E(3)
and G also are involved. And a blanket exception might not be quite
right. Rule 4 iIncorporates state grounds of personal jurisdiction;
iT state practice recognizes e-service, should Rule 4 insist on
other modes of service?

Determining what other exceptions might be desirable would be
a long and uncertain task. Developing e-technology and increasingly
widespread use of it are likely to change the calculations
frequently. And there 1is no apparent sense that courts and
litigants are in fact having difficulty in adjusting practice to
ongoing e-reality.

The conclusion, then, has been that the time has not come to
propose general provisions that equate electrons with paper for all
purposes in all Civil Rules. The Evidence Rules already have a
provision. It does not appear that the Appellate, Bankruptcy, or
Criminal Rules Committees will move toward proposals for similar
rules In the immediate future.

A related general question iInvolves electronic signatures.
Many local rules address this question now. A proposal to amend the
Bankruptcy Rules to address electronic signatures was published and
then withdrawn. There did not seem to be much difficulty with
treating an electronic Tiling by an authorized user of the court e-
Tfiling system as the Tfiler’s signature. But difficulty was
encountered in dealing with papers signed by someone other than the
authorized filer. Affidavits and declarations are common examples,
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as are many forms of discovery responses.

It seems to have been agreed that it is too early to attempt
to propose a national rule that addresses electronic signhatures
other than the signature of an authorized person who makes an e-
filing.

The draft rules set out below do address the signhature of an
authorized e-filer. The alternative drafts of Rule 5(d)(3) deserve
careful consideration.

The proposals set out below are advanced for consideration of
a recommendation that they be published for comment in August,
2015. They cover e-filing, e-service, and recognizing a notice of
electronic filing as proof of service.

e-Filing and Service,;, NEF as Proof of Service
INTRODUCTORY NOTES
The draft Committee Notes are new. They are designed iIn part
to identify issues that may prompt further discussion and changes
in the draft rule texts.
e-Filing
To be complete, alternative versions of this proposal have
been carried forward. But as noted with Alternative 2, at least
most participants favor Alternative 2. Discussion may well begin
with Alternative 2 unless Alternative 1 wins new fans.
Alternative 1
Alternative 2 has become the preferred version of at least

most of the reporters and the Civil Rules Committee members who
have participated In the subcommittee work.

(3) Electronic Filing; and Signing,or Verification. Acourt
may, by tocat—rute;—attowpapers—tobe—Fited All filings
must be made;s—signeds—or—verified' by electronic means

' Deletion of verification by electronic means seems a

conservative choice, but may be wrong. Is there any experience with
local rules that might help? Verification is required for the
complaint i1n a derivative action, Rule 23.1, a petition to
perpetuate testimony, Rule 27(a), and is allowed as an alternative
to an affidavit to support a motion for a temporary restraining
order, Rule 65(b)(1)(A). Verification or an affidavit may be
required in receivership proceedings, Rule 66. Supplemental Rule
B(1)(A) requires a verified complaint to support attachment In an
in personam action in admiralty. Rule C(2) requires verification of
the complaint In an iIn rem action. Those are the only rules
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that are consistent with any technical standards
established by the Judicial Conference of the United
States. But paper filing must be allowed for good cause,
and may be required or allowed for other reasons by local
rule. The act of electronic filing constitutes the
signature of the person who makes the filing. A paper
Tiled electronically i+r—acecordance—wrth—atocal—rule is
a written paper for purposes of these rules.

COMMITTEE NOTE

Electronic fTiling has matured. Most districts have adopted
local rules that require electronic Tiling, and allow reasonable
exceptions as required by the former rule. The time has come to
seize the advantages of electronic filing by making 1t mandatory in
all districts. But exceptions continue to be available. Paper
Tfiling must be allowed for good cause. And a local rule may allow
or require paper Tiling for other reasons. [Many courts now have
local rules that provide for paper filing by pro se litigants, and
may carry those rules forward.]?

The act of electronic filing by an authorized user of the
court’s system counts as the Tiler’s signature. Under current
technology, the filer must log in and present a password. Those
acts satisfy the purposes of requiring a signature without need for
an additional electronic substitute for a physical signature. But
the rule does not make it improper to include an additional

"signature™ by any of the various electronic means that may
indicate an intent to sign.

The amended rule applies directly to the filer’s signature.
It does not address others” signatures. Many filings include papers

provisions that come to mind at the moment. Statutes also may
require verification. There may be circumstances in which a federal
court will adopt a state-law verification requirement, although
that seems uncertain.

IT verifTication is accomplished by the filer, the signature
would have to be accompanied by some sort of statement that the
paper is verified. Perhaps it is better, after all, to retain
"verified” in rule text?

but thi&FEPISS §oLadePGnalee] FEAPUSAYSRy QLepEper exceptions,

3
motion, ChA SIS R RIRTIBE LRgReSVeRYILISRAINY) WNIELSY
provides that a paper fTiled electronically iIn accordance with a
local rule i1s a written paper for purposes of the Civil Rules. It
seems useful to carry this provision forward in this place, not
Rule 11, omitting only the reference to local rules.
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signed by someone other than the filer. Examples include affidavits
and declarations and, when filed, discovery materials. Provision
for these signatures may be made by local rule, but if the Judicial
Conference adopts standards that govern the means or form of
electronic signing, they may displace local rules.

[The former provision for verification by electronic means is
omitted. Verification is not often required by these rules. The
special policies that justify a verification requirement suggest
that it 1s better to defer electronic verification pending further
experience. {Local rules may address verification by electronic
means. }]

Civil Rule 5(d) (3)

(d) Filing. * * *
Alternative 2

(3) Electronic Filing; and Signing,or Verification. A-court
All filings

must be made and S|gned——ef—veffffed by electronic means
that are consistent with any technical standards or
standards—ofform’ established by the Judicial Conference

of the Unlted States A—foea+—ru+e—may—requ1fe—e+eetfeﬁte

paper flllnq must be al lowed for qood cause and may " be

required or allowed for other reasons by Iocal rule. A
paper filed electronically in—accordance—with—atocat
rule Is a written paper for purposes of these rules.

COMMITTEE NOTE

Electronic filing has matured. Most districts have adopted
local rules that require electronic filing, and allow reasonable
exceptions as required by the former rule. The time has come to
seize the advantages of electronic filing by making it mandatory in
all districts. But exceptions continue to be available. Paper
filing must be allowed for good cause. [Many courts now have local
rules that provide for paper filing by pro se litigants, and may
carry those rules forward. And a local rule may allow or require
paper filing for other reasons.]

The means of electronic signing are left open; local rules can
specify appropriate means. If the Judicial Conference adopts
standards that govern the means or form of electronic signing, they
may displace local rules.

recognlzg'%hgt ﬁiéig?IXO%P@P@QCé“%f%%HE?%%‘m¥5h¥a%oi38§%ﬂ8dtﬁg
electronic technology to address such issues as whether a machine

signature should be preceded by /s/ or some such (L.S.? locus
sigilli?).
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The amended rule applies directly to the filer’s signature.®
It does not address others” signatures. Many filings include papers
signed by someone other than the filer. Examples include affidavits
and declarations and, when filed, discovery materials. Provision
for these signatures may be made by local rule, as many courts do
now, unless the Judicial Conference adopts a preemptlve national
standard.®

[The former provision for verification by electronic means is
omitted. Verification is not often required by these rules. The
special policies that justify a verification requirement suggest
that it i1s better to defer electronic verification pendlng further
experience{; local rules may provide useful experience}.]

e-Service
Civil Rule 5(b) (2) (E)

(b) Service: How Made. * * *

(2) Service in General. A paper is served on the person to be
served® under this rule by:

(A) handing it to the person * * *

(E) sending it by electronic means
, unless the person shows
good cause to be exempted from such service or
is exempted by local rule. =—in—whitech—event
Electronic service is complete upon
transmission, but is not effective iIf the

> Should this proposition be asserted more directly in rule

text? E.g., "must be made and signed by the filer"?

® Alternative 1 above avoids the questions raised by

attempting to address non-filer signatures in a Committee Note to
a rule that does not directly address the question.

" See footnote 1.

® This provision is included to address the question that

arises when readers confront "the person”™ in (E). The stylists
chose to use "the person"™ throughout (A), (B), (C), (), (E), and
(F). We cannot simply add "the person to be served” in (E) and
leave the others untouched.

Adding "to be served” to all the other subparagraphs is
awkward because '"the person’s™ appears in (B)(1), (B)(11), and (C).

But it works to add "on the person to be served” iIn the
introduction. Do we want to second-guess the style choice?
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serving party learns that it did not reach the
person to be served; or * * *

COMMITTEE NOTE

Provision for electronic service was Tirst made when
electronic communication was not as widespread or as fully reliable
as 1t 1s now. Consent of the person served to receive service by
electronic means was required as a safeguard. Those concerns have
substantially diminished. The amendment makes electronic service
the standard. But it also recognizes that electronic service is not
always effective. Some litigants lack access to suitable electronic
devices. Exceptions are available on showing good cause In a
particular case. And local rules may establish other exceptions
that reflect local experience.

Notice of Filing as Proof of Service
Civil Rule 5(d) (1)
(d) Filing.

(1) Required Filings; Certificate of Service. Any paper after
the complaint that i1s required to be served——together
wrth—a—~certirficateofFservice—must be filed within a
reasonable time after service; a certificate of service
also must be filed, but a notice of electronic filing
constitutes a certificate of service on any party served
through the court’s transmission facilities Junless the
serving party learns that i1t did not reach the party to
be served]. But disclosures under Rule 26(a)(1) or (2)
and the following discovery requests and responses must
not be filed * * *.

COMMITTEE NOTE

The amendment provides that a notice of electronic filing
generated by the court’s CM/ECF system is a certificate of service
on any party served through the court’s transmission facilities.
But 1T the serving party learns that the paper did not reach the
party to be served, there is no service under Rule 5(b)(2)(E) and
there is no certificate of the (nonexistent) service.

When service is not made through the court’s transmission
facilities, a certificate of service must be filed and should
specify the date as well as the manner of service.

Rule 5(d)(1) addresses the certificate of service only. It
does not address electronic service or a failure of electronic
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service.’
Discussion

Judge Harris has drafted a revision of this proposal that
would provide uniform certificates of service across appellate,
bankruptcy, and civil rules, and across the districts and circuits.
He recognizes that since e-service has come to predominate in civil
practice there may be less need for such provisions iIn the civil
rules than in other sets of rules, but thinks the move toward
uniformity would still be a good thing. His draft omits the
underlined new material in the proposal set out above and
substitutes this:

When one or more parties are served In a manner other
than through the court’s transmission fTacilities, a
certificate of service must be filed that specifies the
following as to [those parties][all parties served in a
manner other than through the court’s transmission
facilities]:
(A) the date and manner of service;
(B) the names of the persons served; and
(C) the mail or electronic address, the fax number, or
the address of the place of delivery, as
appropriate for the manner of service, for each
person served.

Although there may be some fine-tuned drafting work to be done
iT such details are to be added to the rule, the central question
is the perennial one: just how much detail should be provided in
the national rules? The provision requiring a certificate of
service was added to Rule 5 in 1991. The Committee Note explained
that 1local rules generally had imposed the requirement, and
observed that having ''such information on file may be useful for
many purposes.”™ It observed that generally the certificate would

° This brief sentence seems better than any attempt to explore
what the person who attempted electronic service should do on
learning that service failed. Information about the failure may be
provided when the person to be served asks whether it will be
receiving such a paper. More often, it will be provided when the
attempted service iIs bounced back through the system. A study in
the Southern District of Indiana found that most often the
"bounceback™ reflected failure of service on a secondary target, an
assistant to the attorney or a paralegal, at the same time as the
attorney was iIn fact served. There may be little point in requiring
a renewed effort to serve a duplicate on the assistant, along with
a certificate of service.

Alternatively, this paragraph could be dropped. Rule

5(b)(2)(E) addresses failure of electronic service. Why bother to
state the obvious -- that proposed Rule 5(d)(1) does not?
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state the date and manner of service, but that a party employing a
private delivery service might not be able to specify the date of
delivery. "In the latter circumstance, a specification of the date
of transmission of the paper to the delivery service may be
sufficient * * *_" Has the time come to provide specifics that were
not attempted then? The risk is always that details will prove
incomplete or iIncorrect, either when adopted or eventually. One
example: 1T service is made by electronic means outside the court’s
transmission facilities, is It enough to provide the e-address used
to send the message? Or is it then important to add a provision for
the party who later learns that the message did not go through?

Judge Solomon and Clerk Briggs, delegates to the all-
committees subcommittee, report that their experience shows that
adequate certificates of service are Tiled now. And i1t seems likely
that as e-service expands to include more pro se litigants there
will be fewer occasions for separate certificates. It well may be
that there i1s no need to add this level of detail to the rule text.

This issue arises in connection with a proposal to publish for
comment. It is not as important to achieve uniformity among the
advisory committees as it is to achieve uniformity on the 3-added-
days question iIn a rule that has been published and i1s moving
toward a recommendation on adoption. But i1f the contents of the
certificate are to be specified in the rule, 1t would be good to
act in a way that leaves the way open to move toward uniform
recommendations to the Standing Committee.

April 9-10, 2015 Page 218 of 640



TAB 7

April 9-10, 2015 Page 219 of 640



THIS PAGE INTENTIONALLY BLANK

April 9-10, 2015 Page 220 of 640



TAB 7A

April 9-10, 2015 Page 221 of 640



THIS PAGE INTENTIONALLY BLANK

April 9-10, 2015 Page 222 of 640



604

605
606
607
608
609
610
611

612
613
614
615
616

617
618
619
620
621
622
623
624
625

626

Rule 68

OFFER OF JUDGMENT: RULE 68

The Minutes for the October meeting reflect extensive
discussion of the offer-of-judgment provisions in Rule 68. Past
efforts to revise Rule 68 have collapsed. Proposals published for
comment in 1983 and 1984 met bitter resistance. A proposal
developed some 20 years ago eventually fell under its own weight as
the draft was revised to reflect a continually growing number of
complications.

A nearly constant feature of perennial suggestions for reform
is to impose liability for attorney fees as a sanction for failing
to improve on a rejected offer. Work to explore the theoretical
consequences of this potentially significant departure from "the
American Rule" has been considered, but not yet undertaken.

The conclusion last October was that it would be useful to
survey the experience with state offer-of-judgment rules and
parallel rules on offers to settle or on paying into court. The
Administrative Office staff has been asked to undertake this work,
but the competing demands on staff time during a period of
transition have impeded progress. Jon Rose did some helpful
preliminary research. His message describing the overall results is
attached, along with an outline of state provisions and a Rule 68
bibliography.

These questions will remain on the active agenda.
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From: Jonathan Rose
To: David Campbell, coopere, marcusr

Cc: coquille
Date: 11/28/2014 02:56 PM
Subject: Interim Materials on Rule 68 and State Law Offer of Judgment Provisions

After our meeting in October, | consulted with Emery Lee on the research project
assigned at the end. Our understanding was that it would have two components: (1)
what variations of Rule 68 are found in state rules, and (2) are there any studies, data or
reliable analyses as to how well they are working.

(Pursuant to a request from Ed Cooper, | inquired from the National Center for State
Courts whether it had undertaken or was aware of any relevant research in this field
since 2000 and received a negative reply).

In the interest of refining our research request to a Supreme Court fellow, | undertook a
review of state law provisions to look for any recent variations of Rule

68. Unfortunately, the work over the past month revealed no jurisdiction which
appeared to have found a recent "magic bullet" solution to the problems previously
identified in other versions of rule 68 likely to cause it to be more utilized or

effective. Further, there appeared to be little new empirical research which either
validated or even suggested the way to any such solution. (Emery checked for empirical
research also. What little we found has been included below.)

Most, but not all, of the academic literature, while not as prolific as during the periods
when the Committee was actively reviewing the rule, continue to suggest that some
version of the rule is desirable to promote the general goal of lawsuit settlement. Some
of the articles cautioned that when the prospect of significant fees loom sufficiently
large, a rule like Rule 68 can have the perverse effect of promoting the continuation of a
suit as opposed to settlement. Thus, whatever can be done to stimulate early stage
offers is strongly preferred by most authors.

At least one author suggested the Committee might be better served starting afresh
looking toward a rule directly designed to encourage settlements, with conditional fee
shifting as just one of the possible approaches, as opposed to continuing to tinker with a
rule originally intended in his view to penalize recalcitrant plaintiffs.

The apparently singular Michigan practice of mandatory case evaluation was said to
promote settlements; however, given a choice between case evaluation and ADR
mediation, the latter was said to be far more effective in achieving a higher percentage
of settlements. A recurrent theme in the commentary appeared to be that any
mechanism which stimulates or requires contact and communication between the
litigating parties at an early stage has a tangible and positive impact upon case
resolution. None of these observations appeared particularly startling.
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As the committee suspected, many jurisdictions have continued to experiment with
variations of Rule 68 with the presumed goal of encouraging case settlement without
undue sacrifice of appropriate citizen access to the courts.

Following the format originally used by the American College of Trial Lawyers in 2004, |
have attached an updated survey in similar outline form of the current Offer ofJudgment
provisions in the laws of the 50 states and the District of Columbia. | have also attached
a compendium of state law offer of judgment provisions compiled in 2012 by a network
of private firms called the USA Law Network in the hope it may help interpret the survey
chart. | am also attaching a slightly expanded bibliography on Rule 68 from that
provided by the 2013 submission of the Committee on Federal Courts of the New York
City Bar.

Perhaps the material below will suggest the direction further research by the Supreme
Court fellow should take if the Committee would find it useful. Possibilities could
include: an extensive review of current Rule 68 decisions, a summary of the recent
articles in the bibliography, or more extensive research on state law approaches to case
settlements:

1. The updated outline of state law provisions concerning offers of judgment (i.e.
cuurent state law variants of rule 68)
2. Link to the Compendium of State Law Offer of Judgment provisions (2012)

compiled by U S Law Network

http://www.uslaw.org/files/Compendiums2012/Offer%200f%20Judgment/USLAW Offer
ofJudgment 2012.pdf

3. Links to Recent Empirical Research on Rule 68

A. Albert Yoon and Tom Baker, Vanderbilt Law Review, Vol. 59, No. 1, pp.
155-196, 2006, Offer-of-Judgment Rules and Civil Litigation: An Empirical Study of
Automobile Insurance Litigation in the East:

http://www.utexas.edu/law/wp/wp-
content/uploads/centers/clbe/yoon offer judgment rules civil litigation.pdf

B. William P. Lynch, New Mexico Law Review, Vol. 39, Issue 2 (Spring 2009),
pp. 349-374, Rule 68 Offers of Judgment: Lessons from the New Mexico Experience:

http://lawschool.unm.edu/nmlr/volumes/39/2/07 lynch rule.pdf

4, Selected Bibliography Relevant to Rule 68 and State Law Offers of Judgment
Provisions

April 9-10, 2015 Page 228 of 640


http://www.uslaw.org/files/Compendiums2012/Offer%20of%20Judgment/USLAW_OfferofJudgment_2012.pdf
http://www.uslaw.org/files/Compendiums2012/Offer%20of%20Judgment/USLAW_OfferofJudgment_2012.pdf
http://www.utexas.edu/law/wp/wp-content/uploads/centers/clbe/yoon_offer_judgment_rules_civil_litigation.pdf
http://www.utexas.edu/law/wp/wp-content/uploads/centers/clbe/yoon_offer_judgment_rules_civil_litigation.pdf
http://lawschool.unm.edu/nmlr/volumes/39/2/07_lynch_rule.pdf

P.S. Perhaps the most noteworthy recent use of Rule 68 occurred in Genesis
Healthcare Corp. v. Symczyk, 133 S.Ct.1523 (2013). Last term in that case, the
Supreme Court in a 5-4 decision reversed the Third Circuit and reinstated the decision
of the district court that a defendant’s Rule 68 offer of judgment in full satisfaction of the
named plaintiff's claim rendered that claim moot under the Fair Labor Standards Act
(FLSA).

Given the technical posture of the case, the majority of the Court assumed, without
deciding, that the plaintiffs’ claim was moot, and held that the collective-action
allegations in the complaint had therefore been appropriately dismissed for lack of
subject matter jurisdiction. Even though the Court expressly noted that FLSA and class
actions are different, this type of effort to "pick off" a named plaintiff in a putative
collective action by tendering full relief at the outset seems likely to continue until the
Court resolves a current split between the seventh and four other circuits as to whether
such a plaintiff can continue to maintain the class action in the presence of such an
offer.

Jon

Jonathan C. Rose

Chief

Administrative Office of the United States Courts
Rules Committee Support Office

Tel: (202) 502-1820

Fax : (202) 502-1755

April 9-10, 2015 Page 229 of 640


http://sbwllp.com/can-an-offer-of-judgment-moot-a-putative-class-action/#[2]
http://sbwllp.com/can-an-offer-of-judgment-moot-a-putative-class-action/#[2]
http://sbwllp.com/can-an-offer-of-judgment-moot-a-putative-class-action/#[2]
tel:%28202%29%20502-1820
tel:%28202%29%20502-1755

THIS PAGE INTENTIONALLY BLANK

April 9-10, 2015 Page 230 of 640



UPDATED OUTLINE OF STATE LAW
OFFER OF JUDGMENT PROVISIONS

State | Citation | Party Filing Response Consequence of Non-acceptance Significant Difference From
Deadline Deadline Federal Rule
AL Ala. Rule DEF | 15 days 10 days after Same as Federal Rule; offeree must pay costs incurred after offer if

Civ. Proc. prior to trial service (7 days in judgment is not more favorable than offer

68 (14 days District Court)
District
Court)

AS Alaska Stat. § | ANY | 10 days 10 days after If judgment is 5% (10% in case of multiple defendants) less favorable Costs include attorneys’ fees; 5% margin

09.30.065 prior to trial service than offer, offeree shall pay all costs (including deposition expenses of error
and travel) plus attorneys’ fees on a sliding scale from 30-75%
depending upon timing of offer

AK Ark. Rule DEF | 10 days 10 days after Similar to Federal Rule; offeree must pay costs incurred after offer if Expanded definition of costs, but excludes

Civ. Proc. 68 prior to trial service judgment is not more favorable than offer; costs include all reasonable attorneys’ fees

litigation expenses, excluding attorney’s fees
AZ Ariz..Rule ANY | 30days 30 days after If judgment not more favorable than offer, offeree shall pay expert Expanded definition of costs;

Civ. Proc. 68 prior to trial service witness fees, double the taxable costs of the offeror, and available to any party; only taxable costs
prejudgment interest on unliquidated claims (with interest accruing and attorneys’ fees found by court as
from the date of the offer); offer may exclude attorneys’ fees but “reasonably incurred” will be allowed;
must specifically so state double costs allowed

CA Cal. Civil Codel ANY | 10 days 30 days after If the defendant is the offeror and the judgment is not more Expanded definition of costs; include
§998 prior to trial service or favorable than offer, the plaintiff shall pay the defendant’s costs expert witnesses; available to any party
or commencement of | from the time of the offer. If the costs awarded exceed the damages
arbitration trial, whichever is awarded to the plaintiff, the net amount is awarded to the
first defendant;
If the Plaintiff is the offeror and the defendant fails to obtain a more
favorable judgment, the court or arbitrator, in its discretion, may require
the defendant to pay a reasonable sum to cover costs of expert witnesses.
co Colo. Rev. 14 dgys prior (14 days after service | Similar to Federal Rule; If the judgment finally obtained by the So far, “actual” costs has been interpreted
Stat. ANY | to trial ‘(‘)ﬁeree”ls not more favorable than th_e offer, the offeree must pay the similarly to FRCP 68
§ 13-17-202 actual” costs incurred after the making of the offer.
CT Conn. Gen. PL | 30days 60 days after If judgment is equal to or greater than an offer and is filed within 18

Stat. § 52- prior to trial service months of the filing of the complaint, the Court shall add 8% annually on

192a the amount of the judgment from the date of the complaint; if the offer is
filed more than 18 months after the complaint, interest runs from the date
of the offer. Attorneys’ fees up to $350 may also be awarded.

Conn. Gen. DEF | 30 days 10 days after If judgment is less than the offer, plaintiff recovers no costs accruing

Stat. § 52- prior to trial service after receipt of notice of the offer; defendant recovers its costs

193 incurred after date of offer. Such costs shall include attorney’s costs

§52-194 not exceeding $350.

§ 52-195-195

DC D.C. Super. DEF | 10 days 10 days after Same as Federal Rule; offeree must pay costs incurred after offer if
Ct. Rule 68 prior to trial service judgment is not more favorable than offer
DE Del. Super. DEF | 10 days 10 days after Same as Federal Rule; offeree must pay costs incurred after offer if
Ct. C.PR. 68 prior to trial service judgment is not more favorable than offer
FL Fla. Stat. Ann. [ ANY | Any time 30 days after Offeror entitled to reasonable costs and attorneys’ fees if judgment is Costs include attorneys’ fees; court must

§768.79; prior to trial service 25% less favorable than offer; If offer not in good faith, court may consider discretionary factors in awarding

Fla. Rule disallow costs and fees attorneys’ fees; 25% margin of error

Civ. Proc.

1.442(a)-(j)

GA | Ga Code Ann] ANY |30 daysprior | 30 days after If the defendant is the offeror and the judgment is not at least 75% Twenty five percent margin of error.

§9-11-68 to trial service of the defendant’s offer, the plaintiff shall pay the defendant’s Costs include reasonable attorneys’ fees;
costs from the time of the offer. pro_vision for _separate hearing on
If the plaintiff is the offeror, the plaintiff’s recovery must exceed frivolous claim or defense
125% of the plaintiff’s offer in order to recover reasonable
attorneys’ fees and expenses of litigation from the date of the
rejection of the offer.

HI Haw. Rule ANY | 10 days 10 days after Similar to Federal Rule; If the judgment finally obtained by the offeree Available to any party; recovery allowed

Civ. Proc. 68 prior to trial service is not more favorable than the offer, the offeree must pay the costs of “actual costs deemed reasonable by
incurred after the making of the offer. court,” but not attorneys’ fees

ID Idaho Rule DEF | 14 days 14 days after If the “adjusted award” (i.e. the verdict, as well as the offeree’s costs Costs include attorneys’ fees

Civ. Proc. 68; prior to trial service and attorney’s fees prior to the service of the offer) is less than the

Rule offer, then the offeree must pay the offeror’s costs incurred after the

54(d)(L); making of the offer, while the offeror must pay costs and attorney’s

Rule ' fees incurred before the making of the offer; if the judgment is more
than the “adjusted award”, the offeror must pay the offeree its costs

54(e)(1) -
incurred both before and after the offer.
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UPDATED OUTLINE OF STATE LAW
OFFER OF JUDGMENT PROVISIONS

State | Citation | Party| Filing Response Consequence of Non-acceptance Significant Difference From
Deadline Deadline Federal Rule
IL None No provision
IN Ind. Rule DEF 10 days 10 days after Same as Federal Rule; if judgment less favorable than offer, offeree
Tr. Proc. prior to trial service must pay costs incurred after offer was made.
68.
1A lowa Code DEF Any time immediate Offer must be made “in court”; if offeree is present and refuses when

Ann. § 677.4 before offer is made or had three days’ notice of its amount and fails to

6775 judgment appear, offeree must pay costs incurred after offer if judgment is not
more favorable than offer.

677.6.

lowa Code DEF Any time 5 days after Offeree must pay costs, not including attorney’s fees, incurred after

Ann. § 677.7, before trial service offer if judgment is not more favorable than offer; plaintiff also does not

677.8, recover costs incurred after offer which would ordinarily be recoverable

677.9. 677..10. by prevailing party; permits offers conditional upon failure of defense.

KS Kan. Stat. Ann.| DEF 21 days 14 days after Same as Federal Rule except for filing deadline; offeree must pay costs

§ 60-2002(b). prior to trial service incurred after offer if judgment is not more favorable than offer.

KY Ky. Court Rule| DEF 10 days 10 days after Similar to Federal Rule; offeree must pay costs incurred after offer if

68; prior to trial service judgment is not more favorable than offer; includes offer conditioned

Ky. Rev. upon failure of defense; also applies to appeals.

Stat. Ann.

§453.160.

LA La. Code. ANY 30 days 10 days after Offer admits no liability; if defendant offers, plaintiff must Expanded definition of costs at discretion

Civ. Proc. prior to trial service pay costs if judgment is at least 25% less than offer; if plaintiff offers, of court; but costs do not include

Ann. art. defendant must pay costs if judgment is at least 25% greater than the attorneys’ fees; available to any party;

970. offer; costs are after offer only and may include anything except 25% margin of error
attorney’s fees, as fixed by the trial court.

ME Me. R. DEF 10 days 10 days after Same as Federal Rule, except it allows court to approve filing
Civ. Proc. prior to trial service or less deadline closer to trial and shorter response deadlines; offeree must
68. or less with with court pay costs incurred after offer if judgment is not more favorable than
court approval offer.
approval
MD None No provision — special provision for
health care malpractice claim (2005)
MA Mass. Rule DEF 10 days 10 days after Similar to Federal Rule; offeree must pay costs incurred after offer if

Civ. Proc. 68; prior to trial service judgment is not more favorable than offer; expressly excludes interest

Mass. Gen. from amount of judgment.

Laws Ann.,

ch.

231, § 88.

MI Mich. Court An evaluation by 3 person panel mandatory for tort and medical No comparable process found in other

Rule 2.403 malpractice cases, other money damage cases may be submitted by court. | states

Mich. Court ANY | 28days 21 days after Rule contemplates that offeree may make a counteroffer; average is used | Costs include attorneys’ fees;

Rule 2.405 prior to trial service for determining consequences (if no counteroffer made, the offer is available to any party; costs may be
deemed the average); if an offer is rejected, the party rejecting must pay awarded in cases subject to case
costs, including reasonable attorney’s fees, incurred after the rejection if | evaluation only where evaluation was not
judgment is less favorable than the average offer; an offeree who does unanimous
not make a counteroffer only recovers costs if the offer was made less
than 42 days before trial; all costs within discretion of trial court who
may refuse attorney’s fees “in the interest of justice.”

MN Minn. Rule ANY 10 days 10 days after Similar to Federal Rule except that it contemplates an offer by any party | Available to any party; fee award subject

Civ. Proc. 68 prior to trial service and excludes provision regarding offers made after liability is to hardship provisions; “costs” under rule
determined; offeree must pay costs incurred after offer if judgment is not | exclude attorneys’ fees
more favorable than offer.

MS Miss. Rule DEF 15 days 10 days after Same as Federal Rule except for timing; offeree must pay costs incurred

Civ. Proc. 68 prior to trial service after offer if judgment is not more favorable than offer.

MO Mo. Rule DEF 30 days 10 days Similar to Federal Rule, but excludes provision regarding

Civ. Proc. prior to trial offers made after liability is determined; offeree must pay costs incurred

77.04. after offer if judgment is not more favorable than offer.

MT Mont. Rule DEF 14 days 14 days after Same as Federal Rule; if judgment less favorable than offer, offeree

Civ. Proc. 68 prior to trial service must pay costs incurred after offer was made.
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UPDATED OUTLINE OF STATE LAW
OFFER OF JUDGMENT PROVISIONS

State | Citation | Party| Filing Response Consequence of Non-acceptance Significant Difference
Deadline Deadline From
NE Neb. Rev. Stat.| DEF Any time 5 days after service | Similar to Federal Rule; only applicable in actions for the recovery of
§§ 25-901, prior to trial money; if judgment less favorable than offer, offeree must pay costs
25-902 incurred after offer was made.
NV Nev. Rule ANY | 10days 10 days Similar to Federal rule; allows for joint offers — joint offers to multiple | Available to any party;
Civ. Proc. prior to parties may be conditioned on each party’s acceptance; joint offers to costs include reasonable
68, trial defendants can only invoke penalties if there the theory of liability is the | agorney’s fees
Nev. Rev. Stat. same for each; joint offers to plaintiffs can only invoke penalties if the
§17.115 damages claimed are all derivative of each other — If judgment not
more favorable than offer, offeree shall not recover attorneys’ fees and
costs, and, if allowed, shall pay the fees and costs of offeror incurred
from time of the offer.
NH None No provision
NJ NJ Court Rules| ANY | 20 days 10 days prior to | (a) Plaintiff’s offer. If plaintiff’s offer is not accepted and judgment Adds 8% interest to plaintiff’s
R. 4:58-1, prior to trial, or 90 days | is as good or better for plaintiff, defendant must pay reasonable recovery; costs include
4:58-2, 4:58-3, trial after filing litigation expenses, attorney’s fees, and 8% interest on the amount attorneys’ fees; available to
4:58-4 of recovery from the date the offer was made, or the discovery was any party; 20% margin of error
completed. However if action is for un-liquidated damages, no
such awards are given unless the amount of recovery is 120% of
the offer.
(b) Defendant’s offer. If defendant’s offer is not accepted and
judgment is as favorable or more favorable for defendant, plaintiff
must pay the cost of defendant’s suit, litigation expenses, and
attorney’s fees. However, no such awards are given unless the
amount awarded to plaintiff is less than 80% of the offer. Includes
provisions for multiple parties.
NM N.M. ANY | 10 days 10 days All penalties are barred in domestic relations actions. Available to any party; allows
Dist. prior to Acceptance of offer does not require judgment to be filed against double costs to plaintiff
Court trial (but at defendant. (a) Plaintiff’s offer. If plaintiff’s offer is not accepted and the
Rule. Civ. least 120 final judgment is more favorable to plaintiff than the offer, defendant
Proc. days after must pay costs, excluding attorney’s fees, including double the amount
1-068 filing of of costs incurred after the offer was made. (b) Defendant’s offer. If
responsive defendant’s offer is not accepted and the final judgment is more
pleading favorable to defendant, plaintiff must pay costs, excluding attorney’s
for fees, incurred by defendant after the offer was made.
plaintiff)
NY N.Y. Civ. DEF 10 days 10 days (a) R. 3219. This provision applies only to defendants to a contract Limited availability
Practice prior to action. Defendant must deposit tender offer to the clerk of the court.
Law and trial If not accepted by plaintiff within 10 days,
Rules defendant must request its return or the amount is deemed “paid into the
3219, 3220, court.” If judgment is equal to or less than the amount offered, the
3221 plaintiff must pay defendant’s costs from the time of the offer. (b) R.
3220. This provision applies only to defendants to a contract action.
Defendant’s offer is made conditional on
a finding of liability — if defendant is not found liable, offer is
invalid. If plaintiff does not accept, and defendant is found liable, but
for less than the amount offered, plaintiff must pay defendant’s
expenses solely for trying the issue of damages. (c) R. 3221. This
provision applies to all defendants not in a
matrimonial action. If offer is not accepted, and judgment is for less than
the amount offered, plaintiff must pay defendant’s costs from the time of
the offer.
NC N.C. Gen Stat. | DEF 10 days 10 days; Similar to Federal Rule; if judgment less favorable than offer, offeree
§1A-1,R. 68 prior to 20 days for must pay costs incurred after offer was made. Defendant may make offer
trial conditional conditional on a finding of liability — if defendant is not found liable,
damage offer offer is invalid. If plaintiff does not accept offer, and defendant is found
liable but for less than the amount offered, plaintiff must pay defendant’s
costs for litigating the damages issue.
ND N.D. Rule ANY | 14 days 14 days If judgment less favorable than offer, offeree must pay for the offeror’s Available to any party; expanded
Civ. Proc. 68 prior to costs incurred after the making of the offer. Offer may be accepted definition of costs awarded at
trial without entering judgment against defendant. courts’ discretion, costs do not
include attorneys’ fees
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UPDATED OUTLINE OF STATE LAW
OFFER OF JUDGMENT PROVISIONS

State | Citation | Party| Filing Response Consequence of Non-acceptance Significant Difference
Deadline Deadline From
OH Ohio Rule None No provision
Civ. Proc. 68
OK 12 Okla. ANY | Anytime 5 days of action | Only defendant can initiate procedure, but once initiated, plaintiff can Available to any party under
Stat. Ann. for action for money make counteroffer and same rules apply to either party; different rules certain conditions
§§ 1101, for money damages only; (and deadlines) apply to certain causes of action and claimed amounts,
1101.1 damages only; 10 days for but in general if judgment is less favorable than offer, offeror is
10 days prior other actions entitled to reasonable costs and attorneys’ fees incurred after offer
to trial for all
other actions
OR | Or.R.Civ.P. | DEF | 14 days prior 7 days Similar to Federal Rule. If judgment not more favorable than offer, Costs can include attorneys’ fees
54(E) to trial offeree shall not recover costs, prevailing party’s fees, disbursements
or attorney fees incurred after date of offer; and offeror shall recover
costs and disbursements, not including prevailing party fees, from the
time the offer was served.
PA None No provision
RI R.I. Dist. Court| DEF 10 days prior 10 days after Similar to Federal Rule; in addition to normal options, allows offeree
Rule 68 to trial service to accept tender as part payment and proceed to trial solely on
damages
sc S.C. Rule ANY | 20 days prior to | Earlier of 20 A plaintiff who receives a more favorable judgment is entitled to eight
Civ. Proc trial days after percent interest on the amount recovered. A defendant is entitled to a
68 ' ' service or 10 reduction of eight percent interest on the amount recovered if the plaintiff
days prior to receives a less favorable judgment.
trial
SD S.D. Cod. ANY | 10 days prior 10 days after Similar to Federal Rule; offeree must pay costs incurred after offer if
Laws to trial service judgment is not more favorable than offer
§ 15-6-68
TN Tenn. R. ANY | 10 days prior 10 days after Similar to Federal Rule except for omission of provision allowing for Available to any party
Civ. P. 68 to trial service offers of judgment prior to hearing for damages when liability has
already been determined; offeree must pay costs incurred after offer if
judgment is not more favorable than offer.
TX E.D. Tex. ANY Deadline Deadline If judgment is 20% or less beneficial than offer, offeree must pay the Costs include attorneys’ fees;
Local Rules varies varies litigation costs incurred after offer was rejected; “litigation costs” are available to any party; 20%
(Civil Justice costs directly related to trial preparation and actual trial expenses. margin of error
Expense and “Litigation costs” include but are not limited to attorney’s fees.
Delay
Reduction
Plan, Art. 6
(2002))
uT Utah Rule DEF 10 days prior 10 days Similar to Federal Rule; Costs are defined by Utah R. Civ. P. 54 and do
Civ. Proc. to trial not include attorneys’ fees.
68(b)
VT Vt. Rule DEF 10 days prior 10 days after Similar to Federal Rule; offeree must pay costs incurred after offer if
Civ. Proc. to trial unless service unless judgment is not more favorable than offer
68 court grants court grants
shorter time shorter time
VA None
WA Wash. Civ DEF 10 days prior 10 days after Same as Federal Rule; offeree must pay costs incurred after offer if
Rule 68 to trial service judgment is not more favorable than offer
WV W. Va. DEF 10 days prior 10 days after Similar to Federal Rule; offeree must pay costs incurred after offer if
Rule Civ. to trial service judgment is not more favorable than offer; in addition to Federal Rule
Proc. 68 options, allows offeree to accept tender as payment and proceed to trial
(a)-(d) solely on damages.
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UPDATED OUTLINE OF STATE LAW
OFFER OF JUDGMENT PROVISIONS

State | Citation | Party | Filing Response Consequence of Non-acceptance Significant Difference
Deadline Deadline From
wi Wis. Stat. Ann.| DEF 20 days 10 days after Defendant can make offer for pretrial judgment or to have specified
§807.01(2) prior to service and sum assessed on an adverse result at trial; If judgment less favorable
and (2) trial prior to trial than offer, plaintiff recovers no costs; defendant recovers costs
Wis. Stat. Ann.|  PL | 20 days 10 days after If judgment greater than offer, plaintiff recovers double the amount of Plaintiff recovers double costs
§807.01(3) prior to service and costs and interest on the award from the date of the offer (prejudgment | and interest
and (4) trial prior to trial interest is generally not allowed other than through the offer provision)
wy Wyo. Rule ANY | 60 days 10 days after Similar to Federal Rule; offeree must pay cost incurred after offer if Available to any party
Civ. Proc. 68 after service judgment is not more favorable than offer; costs do not include
service; attorney’s fees
30 days
prior to
trial
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RULE 23 SUBCOWM TTEE REPORT

The Rul e 23 Subconmttee has continued to work on the areas
it identified before the Advisory Conmittee's October, 2014,
nmeeting. This work has included conference calls on Dec. 17,
2014, Feb. 6, 2015, and Feb. 12, 2015. Notes on those calls
shoul d be included with these agenda materi al s.

The Subcommittee continues its efforts to becone fully
i nfornmed about pertinent issues regarding Rule 23 practice today.
Besi des generally keeping an eye out to identify pertinent
devel opnents and concerns, Subconm ttee nmenbers have attended,
and expect to attend a considerabl e nunber of events about class
action practice that together should offer a broad range of
views. These events include the follow ng:

ABA 18th G ass Action Institute (Chicago, Cct. 23-24, 2014).

Lawers for G vil Justice Menbership Meeting (New York, Dec.
4-5, 2014).

The Inpact Fund 13th Annual O ass Action Conference
(Berkel ey, CA, Feb. 26-27, 2015).

George Washi ngton University Roundtable on Settlenent d ass
Actions (Washington, D.C. April 8, 2015).

ALl discussion of Rule 23 issues (Washington, D.C., May 17,
2015).

ABA Litigation Section Meeting (San Francisco, June 19)

Anerican Assoc. for Justice Annual Meeting (Montreal
Canada, July 11-14)

G vil Procedure Professors' Conference (Seattle, WA, July
17)

Duke Law Conference on O ass-Action Settlenent (Washington
D.C., July 23-24)

Def ense Research Institute Conference on O ass Actions
(Washi ngton, D.C., July 23-24)

D scovery Subcommittee M ni-Conference (DFWAirport, Sept.
11, 2015).

Associ ation of Anerican Law Schools Annual Meeting (New
York, Jan. 6-10, 2016) [Participation in this event has not
been arranged, but efforts are underway to make such
arrangenents. |

As shoul d be apparent, the Subcommittee is trying to gather
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information frommany sources as it noves forward. |ts present
intention is to be in a position to present drafts for possible
amendnments to the full Conmttee at its Fall 2015 neeting. |If

that proves possible, it may be that a prelimnary discussion of
t hose anmendnment ideas can be had with the Standing Commttee
during its January, 2016, neeting, and a final review of
anmendnent proposals at the Advisory Conmttee's Spring, 2016,
neeting. That schedule would permt subm ssion of proposed
prelimnary drafts to the Standing Commttee at its nmeeting in
May or June of 2016, with a recommended August, 2016, date for
publication for public coment. |If that occurred, rule changes
could go into effect as soon as Dec. 1, 2018. But it is by no
means clear that this will prove to be a realistic schedule.

For the present, the key point is that there is no assurance
that the Subcommttee will ultimtely recommend any amendnents.
In addition, although it has identified issues that presently
seemto warrant serious exam nation, it has not closed the door
on other issues. Instead, it remains open to suggestions about
ot her issues that mght justify considering a rule change, as
wel | as suggestions that the issues it has identified are not
inmportant or are not likely to be solved by a rule change. Even
if the Subcomm ttee does eventually reconmmend that the ful
Comm ttee consider changes to Rule 23, the recomrendati ons may
differ fromthe ideas explored in this nmenorandum

The purpose of this nmenmorandum therefore, is to share with
the full Committee the content and fruit of the Subcommttee's
recent discussions. The hope is that the discussion at the ful
Commttee neeting will illum nate the various ideas generated so
far, and also call attention to additional topics that seemto
justify exam nation by the Subcommttee.

The tinme has cone for noving beyond purely topical
di scussi on, however. In order to nake the discussion nore
concrete, this menorandum presents conceptual sketches of sone
possi bl e amendnents, sonetines acconpani ed with possible
Comm ttee Note | anguage that can provide an idea of what a Note
m ght actually say if rule changes along the |lines presented were
proposed. These conceptual sketches are not intended as initial
drafts of actual rule change proposals, and should not be taken
as such. By the tine the Subcomm ttee convenes its mni-
conference in Septenber, 2015, it nay be in a position to offer
prelimnary ideas about such drafts. But as the array of
guestions in this nmenorandum attests, it has not reached that
poi nt yet.

The Subcommittee's work has been greatly assisted by review
of the ALI Principles of Aggregate Litigation. Those Principles
enbody a careful study of sonme of the issues covered in this
menor andum and occasionally provide a starting point in analysis
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of those issues, and in drafting possible rule provisions to
address them

The topics covered in this nmenorandum are:

(1) Settlement Approval Criteria

(2) Settlement Class Certification

(3) Cy Pres Treatnent

(4) Dealing Wth njectors

(5) Rule 68 O fers and Mot ness

(6) Issue C asses

(7) Notice

Appendi x |: Settlenment Review Factors -- 2000
Draft Note

Appendix Il1: Prevailing Cass Action Settlenent

Approval Factors Circuit-By-Circuit
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(1) Settlenment Approval Criteria

In 2003, Rule 23(e) was anmended to expand its treatnent of
judicial review of proposed class-action settlenents. To a
consi derabl e extent, those amendnents built on existing case |aw
on settlenment approval. As anended in 1966, Rule 23(e) required
court approval for settlenent, conprom se, or voluntary dism ssal
of a class action, but it provided essentially no direction about
what the court was to do in review ng a proposed settlenment.?

Left to inplenment the rule's requirement of court approval
of settlenment, the courts developed criteria. To a significant
extent, that case | aw devel opnent occurred during the first two
decades after Rule 23 was revised in 1966. |t produced sonmewhat
simlar, but divergent, lists of factors to be enployed in
different circuits. The Subcommttee has conpiled a Iist of the
factors used in the various circuits that is attached as an
Appendi x to this nmenorandum

Several points energe fromthe lists of factors. One is
that, although they are simlar, they are not the sane. Thus,
| awyers in different circuits, even when dealing with nationw de
cl ass actions, would need to attend to the particular |ist
enployed in the particular circuit. A second point is that at
| east sonme of the factors that some courts adopted in the 1970s
seem not to be very pertinent to contenporary class action
practice. Yet they conmmand obei sance in the circuits that enpl oy
t hem even t hough they probably do not facilitate the court's
effort to decide whether to approve a proposed settlenent. A
third point is that there are other matters, not included in the
courts' 1970s-era lists, that contenporary experience suggests
should matter in assessing settlenents.

The ALl Aggregate Litigation Principles proposed a different
approach, which is partly reflected in the conceptual discussion
draft below. The ALl explanation for its approach was as
fol |l ows:

The current case law on the criteria for evaluating
settlements is in disarray. Courts articulate a w de range
of factors to consider, but rarely discuss the significance
to be given to each factor, let alone why a particular
factor is probative. Factors nentioned in the cases
i nclude, anong others [there follows a |ist of about 17
factors].

' From 1966 to 2003, Rule 23(e) said, in toto: "A class
action shall not be dism ssed or conprom sed w thout the approval
of the court, and notice of the proposed dism ssal shall be given
to all nmenbers of the class in such manner as the court directs.”
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Many of these criteria may have questionabl e probative
val ue in various circunstances. For instance, although a
court mght give weight to the fact that counsel for the
cl ass or the defendant favors the settlenent, the court
shoul d keep in mnd that the | awers who negotiated the
settlenment will rarely offer anything |l ess than a strong
favorabl e endor senent .

ALl Aggregate Litigation Principles § 3.05 Conment (a) at 205-06.

There are two appendices at the end of the nenorandum t hat

offer further details and ideas. Appendix | is the draft
Comm ttee Note devel oped early in the evolution of Rule 23(e)
amendnents in 2000-02. It offers a list of factors that m ght be

added to a rule revision, or to a Conmttee Note. The approach
of the conceptual draft of the rule anmendnent idea bel ow,
however, trains nore on reducing the focus to four specified
considerations that seemto be key to approval, adding authority
to decline approval based on other considerations even if
positive findings can be nade on these four topics.

Appendix Il offers a review of the current "approval
factors” in the various circuits, plus additional information
about the California courts' standards for approving settlenents
and the ALl Principles approach.

As Commttee nenbers consider this conceptual draft and the
alternative details in Appendix | and Appendix Il, one way of
approaching the topic is to ask whether adopting a rule like this
woul d provide inportant benefits. Balanced agai nst that prospect
is the likelihood that amending the rule would al so produce a
period of uncertainty, particularly if it supersedes current
prevailing case law in various circuits. At the sane tinme, it
may focus attention for courts, counsel, and even objectors, on
matters that are nore inportant than other topics included on
some courts' lists of settlenent-approval factors.

Conceptual Di scussion Draft of Rule 23(e)
Amendnent | dea

(e) Settlement, Voluntary D smssal, or Conprom se. The clains,
i ssues, or defenses of a certified class may be settl ed,
voluntarily dism ssed, or conprom sed only with the court's
approval. The follow ng procedures apply to a proposed
settlenment, voluntary dism ssal, or conprom se:

* * * * *

(2) |If the proposal would bind class nenbers,
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Alternative 1

(A) the court may approve it only after a hearing and
on finding that it is fair, reasonable, and
adequate. The court may make this finding only on
finding that:

Alternative 2

(A) the court may approve it only after a hearing and
on finding that: +t—s—+fat+r;—reasornable—and
adeguate—

(i) the class representatives and cl ass counsel
have been and currently are adequately
representing the class;

(ii) the relief awarded to the class (taking into
account any ancillary agreenent that may be
part of the settlenent) is fair, reasonable,
and adequate given the costs, risks,
probability of success, and del ays of trial
and appeal ;

(iii) class nmenbers are treated equitably
(relative to each other) based on their facts
and circunstances and are not di sadvant aged
by the settlenent considered as a whol e; and

(iv) the settlenent was negotiated at arnis | ength
and was not the product of collusion.

(B) The court may al so consider any other nmtter
pertinent to approval of the proposal., and may
refuse to approve it on any such ground.

Conceptual Sketch of Conmttee Note |deas

In 2003, Rule 23(e) was anmended to direct that a court may
approve a settlenment proposal in a class action only on finding
that it is "fair, reasonable, and adequate.” This provision was
based in | arge nmeasure on judicial experience with settl enment
review. Since 2003, the courts have gai ned nore experience in
settlenent review

Before 2003, many circuits had devel oped lists of "factors"
that bore on whether to approve proposed class-action
settlenents. Although the lists in various circuits were
simlar, they differed on various specifics and sonetines
i ncluded factors of uncertain utility in evaluating proposed
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settl enents. The divergence anong the |ists adopted in various
circuits could sonetines cause difficulties for counsel or
courts.

This rule is designed to supersede the |lists of factors
adopted in various circuits with a uniformset of core factors?
that the court nust find satisfied before approving the proposal.
Rul e 23(e)(2)(A) makes it clear that the court nust affirmatively
find all four of the enunerated factors satisfied before it may
approve the proposal .

But this is not a closed list; under Rule 23(e)(2)(B) the
court may consider any matter pertlnent to evaluating the
fairness of the proposed settlenent. The rule makes it clear
that the court may di sapprove the proposal on such a ground even
t hough it can nmake the four findings required by Rule
23(e)(2)(A). Sone factors that have sonetines been identified as
pertinent seemordinarily not to be, however. For exanple, the
fact that counsel for the class and the class opponent support
the proposal would ordinarily not provide significant support for
a court's approval of the proposal. Somewhat simlarly,
particularly in cases involving relatively small individual
relief for class nenbers, the fact the court has received only a
smal | nunber of ObjeCtIOHS may not prOV|de significant support
for a finding the settlenent is fair.

[Before notice is sent to the class under Rule 23(e)(1), the
court should make a prelim nary evaluation of the proposal. |If
it is not persuaded that the proposal provides a substanti al
basis for possible approval, the court may decline to order
notice. But a decision to order notice should not be treated as
a "prelimnary approval" of the proposal, for the required
findings and the decision to approve a proposal nust not be nade
unti | £ect|ons are evaluated and the hearing on the proposal
occurs. |

> Is this really accurate? The rule pernits the court to

refer to "any other matter pertinent to approval of the
proposal ." Should the point be to offer evaluations of factors
endorsed in the past by sonme courts? See Appendix Il regarding
the factors presently enployed in various circuits.

® It might be that a much nore extensive di scussion of
ot her factors could be added here, along the |ines of the
material in Appendix I.

* Is this discussion of "suspect" factors sufficient?

® This paragraph attenpts to introduce somethi ng endor sed
by the ALI Principles -- that prelimnary authorization for

notice to the class not becone "prelimnary approval." \Wether
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The first factor calls for a finding that the cl ass
representatives and class counsel have provi ded adequate
representation. This factor |ooks to their entire performance in
relation to the action. One issue that may be inportant in sone
cases i s whether, under the settlenent, the class representatives
are to receive additional conpensation for their efforts.®
Anot her may in sone instances be the anount of any fee for class
counsel contenpl ated by the proposed settlement.’ In sone
i nstances, the court has already appointed class counsel under
Rul e 23(g).® The court would then need only review the

saying so is desirable could be debated. Wether saying so in
the Note is sufficient if saying so is desirable could al so be
debated. One could, for exanple, consider revising Rule 23(e) (1)
along the follow ng |ines:

(1) The court must, after finding that giving notice is
warranted by the terns of the proposed settl enment,
direct notice in a reasonable manner to all cl ass
menbers who woul d be bound by the proposal.

® This factor seens worth mentioning, but perhaps it should

not be singled out. It could cut either way. 1In a small-claim
case, it mght be sensible to provide reasonabl e additi onal
conpensation for the representative, who otherw se m ght have had
to do considerable work for no additional conpensation. The
better the "bonus" corresponds to efforts expended by the
representation working on the case, the stronger this factor may
favor the settlement. The nore the anpbunt of conpensation
reflects sone sort of "formula" or set amount unrelated to effort
fromthe representative, the nore it may call the fairness of the
settlenment into question. Wen the individual recovery is snal
and the incentive bonus for the class representatives is |arge,
that may, standing alone, raise questions about the settlenent,
given that the class representatives may have nuch to lose if the
settlement is not approved but little to gain if the case goes to
trial and the class recovers many tinmes what the settlenent

provi des.

" This factor also seens worth nentioning in the Note.
Presumably an agreenent that says the court will set the attorney
fee, and nothing nore, raises fewer concerns than one that says
t he defendant will not oppose a fee up to $X. But the anmount of
the fee is often included in the Rule 23(e) notice of proposed
settlenment so that an additional notice is not mandated by Rule
23(h) (1).

® This would include the appointnment of "interimcounsel"
under Rule 23(g)(3), and that fact could be nentioned in the Note
if it were considered desirable to do so.
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performance of counsel since that tinme. |In making this

determ nati on about the performance of class counsel in
connection with the negotiation of the proposal, the court should
be as exacting as Rule 23(g) requires for appointnent of class
counsel

The second factor calls for the court to assess the relief
awarded to the class under the proposed settlenment in light of a
variety of practical matters that bear on whether it is adequate.
In connection with this factor, it may often be inportant for
counsel to provide guidance to the court about how these
considerations apply to the present action. For exanple, the
prospects for success on the nerits, and the |ikely dinmensions of
t hat success, should be evaluated. It may also be inportant for
the court to attend to the degree of devel opnent of the case to
determ ne whether the existing record affords a sufficient basis
for evaluation of these factors. There is no "m nimun anount of
di scovery, or other work, that nust be done before the parties
reach a proposed settlenent, but the court may seek assurance
that it has a firmfoundation for assessing the considerations
listed in the second factor.?®

The third factor requires the court to find that the
proposed nethod of allocating the benefits of the settlenent
anong nmenbers of the proposed class is equitable. A pro rata
distribution is not required, but the court may inquire into the
proposed nethod for allocating the benefits of the settlenent
anong nenbers of the class. [It is possible that this inquiry
may suggest the need for subclassing.]?™

The fourth factor partly reinforces the first factor, and
may take account of any agreenents identified pursuant to Rule
23(e)(3). The court should pay close attention to specifics
about the manner and content of negotiation of the proposed
settlenent. Any "side agreenents" that energed fromthe
negoti ati ons deserve scrutiny. These inquiries may shed |ight on
t he second and third factors as well.

Any other factors that are pertinent to whether to approve
t he proposed settl enent deserve attention in the settlenent-

® This paragraph attenpts to invite appropriate judicial

scrutiny of the possible risks of a cheap "early bird"
settlenent, but also to ward off argunents that no settlenent can
be approved until considerable "nmerits" discovery has occurred,

or sonething of the sort.

“ I's this bracketed | anguage a desirable thing to include
in the Note? The point seens obvious in sonme ways, but the
consequences of subclassing may be to delay, or perhaps derail, a
settl enent.
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review process. The variety of factors that m ght bear on a

gi ven proposed settlement is too large for enuneration in a rule,
al t hough sone that have been nentioned by some courts -- such as
support fromthe counsel who negotiated the settlenent -- would
ordinarily not be entitled to nmuch wei ght.

This rule provides guidance not only for the court, but also
for counsel supporting a proposed settlenent and for objectors to
a proposed settlenment. [The burden of supporting the proposed
settlenment falls initially on the proponents of the proposal. As
noted above, the court's initial decision that notice to the
cl ass was warranted under Rule 23(e)(1) does not itself
constitute a "prelimnary" approval of the proposal's terms.]"

[As noted in Rule 23(e)(4) regarding provision of a second
opt-out right, the court nmay decline to approve a proposed
settlement unless it is nodified in certain particulars. But it
may not "approve" a settlenment significantly different fromthe
one proposed by the parties. Mdification of the proposed
settl enent may make it necessary to give notice the class again
pursuant to Rule 23(e)(1) to permt class nenbers to offer any
further objections they may have, or (if the nodifications
increase significantly the benefits to class nenbers) for class
menbers who opted out to opt back into the class.]* *®

X This | anguage about the burden of supporting the

settl enment seens inplicit in the rule, and corresponds to
| anguage in ALI § 3.05(c).

2 This paragraph pursues suggestions in ALl § 3.05(e).
Are these ideas worthy of inclusion in the Note?

¥ The above sketch of a draft Note says little about the
clainms process. It may be that nore should be said. ALI § 3.05
comment (f) urges that, when feasible, courts avoid the need for
subm ssion of clains, and suggests that direct distributions are
usual | y possible when the settling party has reasonably up-to-
date and accurate records. This suggestion is not obviously tied
to any black letter provision.

The whol e probl em of clains processing may deserve
attention. It is not currently the focus of any rule provisions.
It may relate to the cy pres phenonmenon discussed in part (3)
below. |f defendant gets back any residue of the settlenent
funds, it may have an incentive to make the clains procedure |ong
and difficult. Keeping an eye on that sort of thing is a valid
consideration for the court when it passes on the fairness of the
settlenment. 1In addition, in ternms of valuing the settlenment for
the class as part of the attorneys' fee decision, the rate of
actual claimng may be an inportant criterion. Cf. 28 U S.C. 8§
1712(a) (requiring, in "coupon settlenent"” cases, that the focus
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(2) Settlenment Class Certification

The Conmmittee is not witing on a blank slate in addressing
this possibility. 1In 1996, it published a proposal to adopt a
new Rul e 23(b)(4) explicitly authorizing certification for
settl enent purposes, under Rule 23(b)(3) only, in cases that
m ght not qualify for certification for litigation purposes.
This history may be very famliar to some nenbers of the

Comm ttee, but for sonme it may have receded fromview In order
to provide that background, the 1996 rul e proposal and
acconpanying Commttee Note are set out. |In addition, footnotes

call attention to devel opnents since then and contenporary issues
that seemrelevant to the matter currently before the Commttee.

(b) Types of Cass Actions. A class action may be
mai ntained if Rule 23(a) is satisfied and if:

* * * * *

(4) the parties to a settlenent request certification
under subdi vision (b)(3) for purposes of settlenent,
even though the requirenments of subdivision (b)(3)

m ght not be nmet for purposes of trial.

* * * % *

The draft Conmttee Note that acconpani ed that proposal was
as follows (with sonme footnotes to nmention issues presented by
doi ng the sane thing as before).

Subdivision (b)(4) is new. It permts certification of

in setting attorney fees be on "the value to class nenbers of the
coupons that are redeened"). |If there is a way to avoid the
entire effort of clains subm ssion and review, that m ght solve a
nunber of problens that have plagued sone cases in the past.

At the sane tine, a "streanlined” clainms paynent procedure
may benefit sone class nenbers at the expense of others. A nore
particul ari zed clainms process mght differentiate between cl ass
menbers in terns of their actual injuries in ways not readily
achi evabl e using only the defendant's records.

Al toget her, these issues present chall enges. Wether they
are suitable topics for a rule provision is another matter. Up
until now, they have largely been regarded as matters of judici al
managenent rather than things to be addressed by rule. See
Manual for Conplex Litigation (4th) 8 21.66 (regarding settl enment
adm ni stration).
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a class under subdivision (b)(3) for settlenent purposes,
even though the sanme class mght not be certified for trial.
Many courts have adopted the practice reflected in this new
provi sion. See, e.g., Weinberger v. Kendrick, 698 F.2d 61
72-73 (2d Cir.1982); In re Beef Industry Antitrust
Litigation, 607 F.2d 167, 170-71, 173-78 (5th Cr.1979).
Sonme very recent decisions, however, have stated that a

cl ass cannot be certified for settlenent purposes unless the
sanme class would be certified for trial purposes. See
Georgi ne v. Anthem Products, Inc., 83 F.3d 610 (3d
Cr.1996); In re CGeneral Mtors Corp. Pick-Up Trick Fuel
Tank L|t|gat|on 55 F.3d 768 (3d Cir. 1995). This anendnent
is designed to resolve this newWy apparent disagreenent.

Al t hough subdivision (b)(4) is formally separate, any
class certified under its terms is a (b)(3) class with all
the incidents of a (b)(3) class, including the subdivision
(c)(2) rights to notice and to request exclusion fromthe
cl ass. Subdivision (b)(4) does not speak to the question
whet her a settlenent class may be certified under
subdi visions (b) (1) or (b)(2). As with all parts of
subdivision (b), all of the prerequisites of subdivision (a)
nmust be satlsfled Lo support certification of a (b)(4)
settl ement class. I n addi tion, the predom nance and
superiority requirenents of subdi vi si on (b)(3) nust be

“ bviously resolving that 1996 circuit conflict is no

| onger necessary given the Anthem decision; the issue nowis
whet her to nodi fy what Anchem said or inplied.

> Deleting the limtation to (b)(3) classes woul d speak to
t hat question. |In speaking to it, one could urge that, at |east
where there really is "indivisible" relief sought, it does seem
that a settlenent class should be possible. Perhaps a police
practices suit would be an exanple. Could the SDNY stop-and-
frisk class action have been resolved as a settlenment class
action? It may be that using a class action would be essenti al
to avoid standing issues. See Cty of Los Angeles v. Lyons, 461
U S. 95 (1983) (holding that plaintiff injured by police use of
choke-hol d coul d sue for damages, but not for an injunction
because he could not show it would |ikely be used on himagain).
| ssues of class definition, and particularly ascertainability,
may present challenges in such cases. But it may be that
recogni zing that settlenents are avail abl e options in such cases
as to future conduct is desirable. It is worth noting that Rule
23 currently has no requirenent of notice of any sort to the
class in (b)(2) actions unless they are settled.

' On this score, the application of (a)(2) in Wal-Mart
Stores, Inc. v. Dukes may be of particular inportance.
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satisfied. ' Subdivision (b)(4) serves only to nake it

clear that inplenentation of the factors that contro
certification of a (b)(3) class is affected by the many

di fferences between settlenent and litigation of class
clainms or defenses. Choice-of-law difficulties, for
exanple, may force certification of many subcl asses, or even
defeat any class certification, if clains are to be
litigated.' Settlenent can be reached, however, on terns
that surnount such difficulties. Many other elenents are
affected as well. A single court may be able to nanage
settl enent when litigants would require resort to nmany
courts. And, perhaps nost inportant, settlenment nay prove
far superior to litigation in devising conprehensive
solutions to large-scale problens that defy ready

di sposition by traditional adversary litigation.™

| mportant benefits may be provided for those who, know ng of
the class settlenment and the opportunity to opt out, prefer
to participate in the class judgnent and avoid the costs of
i ndi vidual litigation.

For all the potential benefits, settlenment classes also
pose special risks. The court's Rule 23(e) obligations to
revi ew and approve a class settlement commonly nust surnount
the information difficulties that arise when the major
adversaries join forces as proponents of their settlenent

' This sentence was witten before Anchem was deci ded; the

Suprene Court fairly clearly said that predom nance renmai ned

i nportant, but that nanageability (a factor in making both the
predom nance and superiority decision) did not. Wether to
continue to require predonm nance to be established in (b)(4)
class actions is open to discussion and raised by an alternative
possi bl e rul e change expl ored below in text.

8 Choi ce-of -1 aw chal | enges mi ght be precisely the sort of
thing that could preclude settlenent certification under a strong
view of the predom nance requirenent. As Sullivan v. DB
| nvest ment suggests, differing state | aw may be acconmodated in
t he settlenent context.

¥ Arguably there is a principled tension among the courts
of appeal that is pertinent to this point. The Third Grcuit has
said several tines that class-action settlenents are desirable to
achieve a nationw de solution to a problem The Seventh Circuit,
on the other hand, has on one occasion at |east said that "the
vision of '"efficiency' underlying this class certification is the
nodel of the central planner. * * * The central planning nodel --
one case, one court, one set of rules, one settlenment price for
all involved -- suppresses information that is vital to accurate
resolution.”™ In re Bridgestone/Firestone, 288 F.3d 1012, 1020
(7th G r.2002).
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agreenent.? bjectors frequently appear to reduce these
difficulties, but it my be difficult for objectors to
obtain the information required for a fully inforned
chal | enge. The reassurance provided by official
adjudication is mssing. These difficulties my seem
especially troubling if the class would not have been
certified for litigation, or was shaped by a settl enent
agreenent wor ked out even before the action was fil ed.

These conpeting forces are reconciled by recognizing
the legitinmacy of settlenent classes but increasing the
protections afforded to class nenbers. Certification of a
settl enent class under (b)(4) is authorized only on request
of parties who have reached a settlenent. Certification is
not authorized sinply to assist parties who are interested
in exploring settlement, not even when they represent that
they are close to agreenent and that clear definition of a
class would facilitate final agreement.? Certification
before settlenment m ght exert untoward pressure to reach
agreenent, and mght increase the risk that the
certification could be transfornmed into certification of a

2 It should be noted that when this draft Note was witten
Rul e 23(e) was relatively featureless, directing only that court
approval was required for dismssal. |In 2003, it was augnented
w th many specifics, and part (1) of this nenorandum offers a
proposal to refine and focus those specifics.

2L Note that, as added in 2003, Rule 23(g)(3) authorizes
appoi ntment of interimclass counsel, a neasure that nmay enable
the court to exercise sone control over the cast authorized to
negoti ate a proposed class settlenent in the pre-certification
phase of the litigation. The Conmi ttee Note acconpanying this
rul e addition in 2003 expl ai ned:

Settlement may be di scussed before certification.

Odinarily, such work is handled by the | awer who filed the
action. In some cases, however, there may be rivalry or
uncertainty that nmakes formal designation of interimcounsel
appropriate. [The new rule provision] authorizes the court
to designate interimcounsel to act on behalf of the
putative class before the certification decision is made.
Failure to make the formal designation does not prevent the
attorney who filed the action fromproceeding in it.

Whet her or not formally designated interimcounsel, an
attorney who acts on behalf of the class before
certification nust act in the best interests of the class as
a whole. For exanple, an attorney who negotiates a pre-
certification settlenent nust seek a settlenent that is
fair, reasonable, and adequate for the cl ass.
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trial class w thout adequate reconsideration.* These
protections cannot be circunmvented by attenpting to certify
a settlenent class directly under subdivision (b)(3) wthout
regard to the limts inposed by (b)(4).

Notice and the right to opt out provide the central
means of protectlng settlenent cl ass nmenbers under
subdi vi si on (b)(3) ® put the court also nmust take
particular care in applying sone of Rule 23's requirenents.
As to notice, the Federal Judicial Center study suggests
that notices of settlenent do not always provide the clear
and succinct information that nust be provided to support
meani ngf ul deci si ons whether to object to the settlenment or
-- if the class is certified under subdi vision (b)(3) --
whet her to request exclusion.? One of the nost inportant
contributions a court can nmake is to ensure that the notice
fairly describes the litigation and the terns of the
settlenent. Definition of the class also nust be approached
with care, lest the attractions of settlement |ead too
easily to an over-broad definition. Particular care should
be taken to ensure that there are not disabling conflicts of
i nterests anong people who are urged to forma single class.
|f the case presents facts or |law that are unsettled and
that are likely to be litigated in individual actions, it
may be better to postpone any class certification until
experience with individual actions yields sufficient
information to support a wi se settlenent and effective
review of the settlenent.

Conceptual Draft of 23(e) Anendnent |dea

The ani mating objective of the conceptual draft belowis to
pl ace primary reliance on superiority and the invigorated
settl enment review (introduced in part (1) of this nmenorandun) to
assure fairness in the settlenent context, and therefore to
remove enphasi s on predom nance when settlenent certification is

2 This comment seerms designed to make the point in ALl §

3.06(d) -- that statements nmade in support of settlenent class
certification should not be used against a party that favored
such certification but |ater opposes litigation certification.
Per haps that asks too nuch of the judge.
% Needl ess to say, this conment is not applicable to

(b)(1) or (b)(2) certification, if those were included in (b)(4).
It could be noted that 23(e) requires notice (but not opt out) in
such cases.

** Note that, as anmended in 2003, Rule 23(c)(2)(B) responds
to the sorts of concerns that were raised by the FJC study.

April 9-10, 2015 Page 257 of 640



OCOoO~NOUITARWNE

409R23. WPD

16

under consi derati on.

An underlying question is whether such an approach should be
limted to (b)(3) class actions. There may be nmuch reason to
include (b)(2) class actions in (b)(4) but perhaps |ess reason to
i nclude (b)(1) cases.

Anot her question is whether it should be required that in
any case seeking certification for purposes of settlenment under
(b)(4) the parties denonstrate that all requirenents of Rule
23(a) are satisfied. Arguably, sone of those -- typicality, for
exanple -- don't matter nuch at the settlenment stage. Concern
that the past crimnal history of the class representative m ght
conme into evidence at trial (assum ng that makes the
representative atypical) may not matter then. On the other hand,
introducing a new set of "simlar" criteria that are different
could produce difficulties. This conceptual draft therefore
offers an Alternative 2 that does not invoke Rule 23(a), but the
di scussion focuses on Alternative 1, which does invoke the
existing rule. If the Alternative 2 approach is later preferred,
adj ustments coul d be nade.

(b) Types of Cass Actions. A class action may be
mai ntained if Rule 23(a) is satisfied and if:

* * * % *x *

Alternative 1

(4) the parties to a settlenent [in an action to be
certified under subdivision (b)(3),] request
certification and the court finds that the action
satisfies Rule 23(a), that the proposed settlenent is
superior to other available nethods for fairly and
efficiently adjudicating the controversy, and that it
shoul d be approved under Rule 23(e).

Al ternative 2

(4) the parties to a settlenent [in an action to be
certified under subdivision (b)(3),] request
certification and the court finds that significant
commpn i ssues exist, that the class is sufficiently
nunerous to warrant classwide treatnment, and that the
class definition is sufficient to ascertain who i s and
who is not included in the class. The court may then
grant class certification if the proposed settlenent is
superior to other available nethods for fairly and
efficiently adjudicating the controversy, and that it
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shoul d be approved under Rule 23(e).?

Thi s approach seens clearly contrary to Anchem which said
that Rule 23(e) review of a settlenment was not a substitute for
rigorous application of the criteria of 23(a) and (b). It also
may appear to invite the sort of "grand conpensati on schene"
qgquasi -l egi sl ative action by courts that the Court appeared to
di savow in Anthem Particularly if this authority were extended
beyond (b)(3),% and a right to opt out were not required, this
approach seens very aggressive. Below are sone thoughts about
the sorts of things that m ght be included in a sketch of a draft
Conmittee Note.

Sketch of Draft Committee Note ideas
[Limted to Alternative 1]

Subdivision (b)(4) is new. In 1996, a proposed new
subdi vi sion (b)(4) was published for public coment. That new
subdi vi si on woul d have aut horized certification of a (b)(3) class
for settlenent in certain circunstances in which certification
for full litigation would not be possible. One stinmulus for that
amendnent proposal was the existence of a conflict anong the
courts of appeals about whether settlenment certification could be
used only in cases that could be certified for full litigation.
That circuit conflict was resolved by the holding in Anthem
Products, Inc. v. Wndsor, 521 U S 591 (1997), that the fact of
settlenment is relevant to class certification. The (b)(4)

® ALl § 3.06(b) says that "a court may approve a
settlenent class if it finds that the settlenent satisfies the
criteria of [Rule 23(e)], and it further finds that (1)
significant common issues exist; (2) the class is sufficiently
numerous to warrant classwi de treatnment, and (3) the class
definition is sufficient to ascertain who is and who i s not
included in the class. The court need not conclude that common
i ssues predom nate over individual issues.”

% On this score, note that ALl § 3.06(c) said:

In addition to satisfying the requirenents of
subsection (b) of this Section [quoted in a footnote above],
in cases seeking settlenent certification of a mandatory
cl ass, the proponents of the settlenment nust al so establish
that the clainms subject to settlenent involve indivisible
renmedi es, as defined in the Comment to 8§ 2.04.

Needl ess to say, "indivisible remedies" is not a termused in the
civil rules. Attenpting to define them or sone alternative
term mght be challenging. 8 2.04 has three subsections, and is
acconpani ed by six pages of comrents and six pages of Reporters
Not es.
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amendnent proposal was not pursued after that deci sion.

Rul e 23(f), also in the package of anmendnment proposals
publ i shed for coment in 1996, was adopted and went into effect
in 1998. As a consequence of that addition to the rule, a
consi derabl e body of appellate precedent on class-certification
principles has developed. |In 2003, Rule 23(e) was anmended to
clarify and fortify the standards for review of class
settl enents, and subdivisions (g) and (h) were added to the rule
to govern the appointnent of class counsel, including interim
cl ass counsel, and attorney fees for class counsel. These
devel opment s have provi ded added focus for the court's handling
of the settlenent-approval process under Rule 23(e).

Concerns have energed about whether it m ght sonetines be
too difficult to obtain certification solely for purposes of
settlenent. Sone reported that alternatives such as
mul tidistrict processing or proceeding in state courts have grown
in popularity to achieve resolution of nmultiple clains.

This anendnent is designed to respond to those concerns by
clarifying and, in some instances, easing the path to
certification for purposes of settlenent. Like the 1996
proposal, this subdivision is available only after the parties
have reached a proposed settlenment and presented it to the court.
Before that tinme, the court may, under Rule 23(g)(3), appoint
interimcounsel to represent the interests of the putative class.

[ Subdi vision (b)(4) is not limted to Rule 23(b)(3) class
actions. It is likely that actions brought under subdivision
(b)(3) will be the ones in which it is enployed nost frequently,
but foreclosing pre-certification settlenent in actions brought
under subdivisions (b)(1) or (b)(2) seens unwarranted. At the
same time, it must be recogni zed that approving a class-action
settlenent is a challenging task for a court in any class action.
Amendnents to Rule 23(e) clarify the task of the judge and the
role of the Parties in connection with review of a proposed
settl enment.?’]

Li ke all class actions, an action certified under
subdi vi sion (b)(4) nmust satisfy the requirenents of Rule 23(a).?®

2 This treatment may be far too spare. Note that the ALI

proposal limted the use of "mandatory class action" settlenent
to cases involving "indivisible relief,” a termthat is not
presently included in the civil rules and that the ALI spent
consi derabl e effort defining.

 This is a point at which Alternative 2, nodel ed on the
ALl approach, would produce different Commttee Note |anguage.
Argunents coul d be made that Wal-Mart Stores, Inc. v. Dukes has
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Unl ess these basic requirenents can be satisfied, a class
settl enent shoul d not be authorized.

| ncreasing confidence in the ability of courts to evaluate
proposed settlenents, and tools available to themfor doing so,
provi de inportant support for the addition of subdivision (b)(4).
For that reason, the subdivision makes the court's concl usion
under Rule 23(e) an essential conponent to settlenent class
certification. Under anended Rule 23(e), the court can nake the
required findings to approve a settlenent only after conpletion
of the full Rule 23(e) settlenent-review process. Gven the
added confidence in settlenent review afforded by strengthening
Rule 23(e), the Conmittee is confortable wi th reduced enphasis on
some provisions of Rule 23(a) and (b).?

Subdi vision (b)(4) also borrows a factor from subdivision
(b)(3) as a prerequisite for settlement certification -- that the
court nust also find that resolution through a class-action
settlenment is superior to other available nmethods for fairly and
efficiently adjudicating the controversy. Unless that finding
can be made, there seens no reason for the court or the parties
to undertake the responsibilities involved in a class action.

Subdi vision (b)(4) does not require, however, that common
guestions predomnate in the action. To a significant extent,
t he predom nance requirenent, |ike nanageability, f ocuses on
difficulties that would hanper the court's ability to hold a fair
trial of the action. But certification under subdivision (b)(4)
assunes that there will be no trial. Subdivision (b)(4) is
avai lable only in cases that satisfy the common-question
requirenments of Rule 23(a)(2), which ensure commonality needed
for classwide fairness. Since the Suprene Court's decision in
Anthem the courts have struggled to determ ne how predom nance
shoul d be approached as a factor in the settlenent context. This
amendnent recogni zes that it does not have a productive role to
pl ay and renoves it.*

rai sed the bar under Rule 23(a)(2) too high. The ALl approach is
to say that "significant common issues” are presented. See ALl 8§
3.06(b).

* Wthout exactly saying so, this sentence is neant to
counter the assertion in Anchemthat Rule 23(e) is an additional
factor, not a superseding consideration, when settl enent
certification is proposed.

% This material attenpts to address Anthenmis assertion
that superiority continues to be inportant. |Is it persuasive?
|f so, should the Note say that it is changing what the Suprene
Court said in Anchem perhaps by citing the passage in the
deci si on where the court discussed superiority?
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Settlenment certification also requires that the court
conclude that the class representatives are typical and adequate
under Rule 23(a)(3) and (4).% Under anmended Rule 23(e), the
court nust also find that the settl enent proposal was negoti ated
at arns |l ength by persons who adequately represented the cl ass
interests, and that it provides fair and adequate relief to class
menbers, treating them equitably.

In sum together with changes to Rule 23(e), subdivision
(b)(4) ensures that the court will give appropriate attention to
adequacy of representation and the fair treatnent of class
menbers relative to each other and the potential value of their
claims. At the same tine, it avoids the risk that a desirable
settlenment will prove inpossible due to factors that matter only
to a hypothetical trial scenario that the settlenent is designed
to avoi d.

[ Should the court conclude that certification under

subdi vision (b)(4) is not warranted -- because the proposed
settl enent cannot be approved under subdivision (e) or because
the requirenments of Rule 23(a) or superiority are not net -- the

court should not rely on the parties' statenents in connection
wi th proposed (b)(4) certification in relation to |ater class
certification or merits litigation.]®

31

this.

As at other points, adopting Alternative 2 would change

% The ALI Principles include such a provision in the rule.
Thi s suggests a comment the Note. The ALI provision seens to
have been pronpted by one 2004 Seventh Circuit decision, Carnegie
v. Household Int'l, Inc., 376 F.3d 656, 660 (7th G r. 2004).
Carnegie was a rather remarkable case. It first cane to the
Seventh Gircuit in Reynolds v. Beneficial National Bank, 288 F.3d
277 (7th Cr. 2002), after the district judge granted settl enent
class certification and, on the strength of that, enjoined
l[itigation in various state courts agai nst the sanme defendants on
behal f of statew de classes. The Court of Appeals reversed
approval of the proposed settlenment in the federal court,
"concerned that the settlenment m ght have been the product of
col l usi on between the defendants, eager to mnimze their
l[tability, and the class | awers, eager to maxim ze their fees."
376 F.3d at 659.

The Court of Appeals (under its Local Rule 36), then
directed that the case be assigned on remand to a different
j udge, and the new judge approved the substitution of a new cl ass
representative (seemngly an objector the first tinme around) and
appoi nted new class counsel. This new judge |later certified a
l[itigation class very simlar to the settlenment class originally
certified. Defendants appeal ed that class-certification
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(3) Oy pres

The devel opnment of cy pres provisions in settlenments has not
depended nmeani ngfully on any precise provisions of Rule 23. The
situations in which this sort of arrangenent m ght be desired
probably differ fromone another. Several conme to m nd:

(1) Specific individual claimnts cannot be identified but

deci sion, objecting that the new judge had inproperly directed
the defendants initially to state their objections to litigation
certification, thereby inmposing on themthe burden of proving
that certification was not justified instead of making plaintiff
justify certification. The Seventh Crcuit rejected this
argunent because the new judge "was explicit that the burden of
persuasion on the validity of the objections [to certification]
would remain on the plaintiffs.” 376 F.3d at 662.

The Court of Appeals also invoked the doctrine of judicial
estoppel, which it explained involved an "antifraud policy" that
precl uded defendants "from chal |l enging [the class's] adequacy, at
| east as a settlenent class,” noting that "the defendants
benefitted fromthe tenporary approval of the settlenent, which
they used to enjoin the other * * * |itigation against them"

Id. at 660. At the sanme tinme, the court acknow edged "that a
class m ght be suitable for settlenent but not for litigation."
It added comments about the concern that its ruling mght chil
cl ass-action settlenent negotiations (id. at 663):

The defendants tell us that anything that nmakes it
easier for a settlement class to nolt into a litigation
class will discourage the settlenent of class actions. * * *
* But the defendants in this case were perfectly free to
defend agai nst certification; they just didn't put up a
per suasi ve defense.

Whet her this decision poses a significant problemis
debat abl e. The situation seens distinctive, if not unique. The
val ue of a rule provision concerning the "binding" effect of
def endants' support for certification for settlenent, or even a
comment in the Note is therefore al so debatable. |In any event,
it mght not prevent a state court fromdoing what it says should
not be done. Recall that in the original Reynolds appeal
(descri bed above), there was an injunction against state-court
[itigation. Whether a federal rule can prevent a state court
fromgiving weight to these sorts of matters is an interesting
issue. As a general matter, this subject rem nds us of other
provi si ons about the preclusive effect of class-certification
rulings or to decisions disapproving a proposed cl ass settl enent.
That has been an intriguing prospect in the past, but one the
Advi sory Commi ttee has not foll owed.
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measures to "conpensate" them can be devised. The fanobus
California case of Daar v. Yellow Cab, 433 P.2d 732 (Cal. 1967),
is the prototype of this sort of thing -- because the Yell ow Cab
neters had been set too high in L.A for a period of tine, the
class action resolution required that the Yell ow Cab neters be
set a simlar amount too low for a simlar period, thereby
conferring a relatively offsetting benefit on nore or |less the
same group of people, people who used Yellow Cabs in L.A. (Note
that conpeting cab conpanies in this pre-Uber era may not have
i ked the possibility that custoners would favor Yell ow Cab cabs
because they woul d be cheaper.)

(2) Individual claimnts could be identified, but the cost
of identifying themand delivering noney to them woul d exceed the
anount of noney to be delivered.

(3) Aresidue is left after the clains process is
conpl eted, and the settlenent does not provide that the residue
nmust be returned to the defendant. (If it does provide for
return to the defendant, there nmay be an incentive for the
defendant to introduce extrenely rigorous criteria class nenbers
have to satisfy to make cl ains successfully.)

Whet her all these kinds of situations (and others that cone
to mnd) should be treated the same is not certain. In sone
pl aces state | aw may actually address such things. See Cal. Code
Cv. Proc. 8 384, which contains specific directions to
California judges about residual funds |left after paynents to
cl ass nenbers.

Much concern has been expressed in several quarters about
guestionabl e use of cy pres provisions, and the courts' role in
approvi ng those arrangenents under Rule 23. Mst notable is the
Chief Justice's statenent regarding denial of certiorari in Marek
v. Lane, 134 S.C. 8 (2013) that the Court "may need to clarify
the limts on the use of such renedies.” 1d. at 9. That case
i nvol ved chal l enges to provisions in a settlenment of a class
action agai nst Facebook alleging privacy cl ains.

83.07 of the ALI Principles directly addresses cy pres in a
manner that several courts of appeals have found useful. One
m ght argue that the courts' adoption of 83.07 makes a rule
change unnecessary. On the other hand, the pieceneal adoption by
courts of the ALI provision seens a dubious substitute, and it
may be wise to have in mnd the Chief Justice's suggestion that
the Suprene Court may need to take a case to announce rules for
t he subj ect.

The ALI provision could be a nodel for additions to Rule
23(e):
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(e) Settlenment, Voluntary Di smssal, or Conprom se. The clains,
i ssues, or defenses of a certified class may be settled,
voluntarily dism ssed, or conprom sed only with the court's
approval. The follow ng procedures apply to a proposed
settlenment, voluntary dism ssal, or conprom se:

* * * % *

(3) The court nmay approve a proposal that includes a cy
pres renmedy [if authorized by law]® even if such a
renedy could not be ordered in a contested case. The
court nmust apply the following criteria in determ ning
whether a cy pres award i s appropriate:

(A If individual class nenbers can be identified
t hrough reasonable effort, and the distributions
are sufficiently large to make individual
distributions econonm cally viable, settlenment

¥ This bracketed qualification is designed to back away

fromcreating new authority to use cy pres neasures. It is clear
t hat sonme courts have been authorizing cy pres treatnent.

| ndeed, the Eighth Grcuit's recent opinion in In re BankAnmerica
Corp. Securities Lit., 775 F.3d 1060 (8th Cr. 2015), suggested
that it is inpatient wwth their willingness to do so. It is |less
cl ear where the authority for themto do so cones from |In sone
pl aces, like California, there is statutory authority, but there
are probably few statutes. It may be a form of inherent power,

t hough that is a touchy subject. Adding a phrase of this sort is
designed to nake clear that the authority does not conme fromthis
rul e.

On the other hand, one m ght say that the inclusion of cy
pres provisions in the settlenment agreenent is entirely a matter
of party agreenent and not an exercise of judicial power. But
one m ght respond that the binding effect of a settlenent class
action judgnent is dependent on the exercise of judicial power,
and that the court has a considerable responsibility to ensure
t he appropriateness of that arrangenent before backing it up with
judicial power. So the rule would guide the court inits
exerci se of that judicial power.

In any event, it nmay be that there is not need to say "if
aut horized by law' in the rule because -- |ike many ot her
agreenents included in settlements -- cy pres provisions do not
depend on such | egal authorization, even if their binding effect
does depend on the court's entry of a judgnent.

April 9-10, 2015 Page 265 of 640



409R23. WPD

24

proceeds nust>* be distributed directly to
i ndi vi dual cl ass nmenbers;

(B) |If the proposal involves individual distributions
to class nenbers and funds remain after
distributions, the settlenent nust provide for
further distributions to participating class
nenbers unl ess the anpbunts involved are too snal
to nmake individual distributions economcally
viabl e or other specific reasons exist that woul d
nake such further distributions inpossible or
unf ai r;

(C) The proposal may provide that, if the court finds
t hat i ndividual distributions are not viable under
Rule 23(e)(3)(A) or (B), a cy pres approach may be
enployed if it directs paynent to a recipient
whose interests reasonably approxinate those being
pursued by the class. [The court may presune that
i ndi vidual distributions are not viable for suns
of less than $100.1%* [If no such recipient can
be identified, the court nay approve paynent to a
reci pient whose interests do not reasonably
approxi nate the interests bei ng pursued by the
class if such paynent would serve the public
interest.]°°

% The ALI uses "should," but "nust" seems nore
appropri ate.

%  There have been reports that in a significant number of
cases distributions of anpbunts | ess than $100 can be
acconplished. This provision is borrowed froma proposed
statutory class-action nodel prepared by the Conm ssioners on
Uniform State Laws. It may be that technol ogical inprovenents
made such an exclusion fromthe mandatory distribution
requi renents of (e)(3)(A) and (B) unnecessary.

% This bracketed material is drawn fromthe ALl proposal
It m ght be questioned on the ground that it goes beyond what the
Enabling Act allows a rule to do. But this provision is about
approving what the parties have agreed, not inventing a new
"renmedy” to be used in litigated actions. It may be that in sone
litigated actions there is a substantive |aw basis for a court-

i nposed distribution nmeasure of the sort the bracketed | anguage
describes. Cdains for disgorgenent, for exanple, m ght support
such a neasure. Though the substantive |aw upon which a claimis
based m ght, therefore, support such a nmeasure, this provision
does not seek to authorize such a renedy.
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(43) The parties seeking approval * * *

As noted above, the ALI proposal has received considerable
support fromcourts. A recent exanple is In re BankAnmerica
Securities Litigation, 775 F.3d 1060 (8th Cr. 2015), in which
the majority vigorously enbraced ALl 8 3.07, in part due to "the
substantial history of district courts ignoring and resisting
circuit court cy pres concerns and rulings in class action
cases.” It also resisted the conclusion that the fact those
cl ass nmenbers who had subnmitted clains had received everything
they were entitled to receive under the settlenent is the sanme as
saying they were fully conpensated, which m ght respond to
argunent s agai nst proposed (3)(B) above that further
di stributions to class nmenbers who made cl ai ns shoul d not occur
if they already received the nmaxi mumthey could receive pursuant
to the settlenent.

The possibility of Enabling Act issues should be noted, but
the solution may be that this is an agreenent subject to court
approval under Rule 23(e), not a new "renedy” provided by the
rules for litigated actions. The situation in California my be
illustrative.

Cal. Code Civ. Proc. §8 384 directs a California state court
to direct left-over funds to groups furthering the proposes
sought in the class action or to certain public interest
purposes. 1In a federal court in California, one m ght confront
argunents that 8384 dictates how such things nmust be handl ed.
Reports indicate that the federal courts in California do not
regard the statute as directly applicable to cases in federal
court, but that they do find it instructive as they apply Rule
23.

An argunent in favor of Enabling Act authority could invoke
the Suprene Court's Shady G ove decision and say that Rule 23
occupies this territory and the state | aw provision on cy pres
treatment cannot be applied in federal court as a result. |If
that argunment is right, it seens to provide sone support for a
rule that nore explicitly deals with the sort of thing addressed

Note that the Cass Action Fairness Act itself has a snal
provi sion that authorizes sonmething along this line. Thus, 28
US. C 8§ 1712(e) provides: "The court, in its discretion, may
al so require that a proposed settlenent agreenent provide for the
di stribution of a portion of the value of unclained coupons to 1
or nore charitable or governnental organizations, as agreed to by
the parties.”" This section of the statute deals with coupon
settl enents nore generally, and not in a manner that encourages
parties to use them It is not certain whether resort to the cy
pres aspect of CAFA has been attenpted with any frequency.
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above. But the bracketed sentence at the end of (C) mght raise
Enabl i ng Act concerns. The bracketed "if authorized by |aw'
suggestion in the draft rule above is a first cut at a way to

si destep these issues.

It may be said that the bracketed | anguage is not necessary
because this provision is only about settlenent agreenents.
Settl ement agreenents can include provisions that the court could
not order as a renmedy in a litigated case. So there is latitude
to give serious attention to adding references to cy pres
treatment in the settlenent-approval rule. But it can also be
enphasi zed that the real bite behind the agreenent conmes fromthe
court's judgnent, not the agreenent itself.

If the rule can provide such authority, should it so
provide? Already quite a few federal judges have approved cy
pres arrangenents. Already sone federal courts have approved the
principles in the ALI's §8 3.07, fromwhich the first sketch above
is drawn.

Despite all those unresolved issues, it may nonet hel ess be
useful to reflect on what sorts of things a Commttee Note m ght
say:

Sketch of Draft Committee Note ideas

When a class action settlenent for a paynent of a specified
anount is approved by the court under Rule 23(e), there is often
a clainms process by which class nenbers seek their shares of the
fund. In reviewing a proposed settlenent, the court should focus
on whether the clains process m ght be too demandi ng, deterring
or leading to denial of valid clains.® Ideally, the entire fund
provided will be used (m nus reasonable adm nistrative costs) to
conpensate class nmenbers in accord with the provisions of the
settl enent.

On occasi on, however, funds are left over after all initial
clainms have been paid. Courts faced with such circunstances have
resorted on occasion to a practice invoking principles of cy pres
to support distribution of at |east some portion of the
settl enent proceeds to persons or entities not included in the
class. In sone instances, these neasures have raised legitimte

It might be attractive to be nore forceful (and probably

negati ve) somewhere about reversionary provisions. For exanple,
the Note mght say that if there is a reverter clause the court
shoul d 1 ook at the clains process very carefully to nake sure
that it does not inpose high barriers to claimng. Probably that
bel ongs in the general Rule 23(e) Conmittee Note about approving
settl enent proposals. It seens sonewhat out of place here, even
though it logically relates to the topic at hand.
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concerns.

Subdi vision (e)(3) recognizes and regularizes this activity.
The starting point is that the settlenment funds belong to the
cl ass nenbers and do not serve as a resource for general "public
interest” activities overseen or endorsed by the court.
Nonet hel ess, the possibility that there will be a residue after
the settlenent distribution programis conpl eted nmakes provision
for this possibility appropriate. Unless there is no prospect of
a residue after initial paynent of clainms, the issue should be
included in the initial settlenent and eval uated Qy t he court
along with the other provisions of that proposal.® [If no such
provision is included in the initial proposal but a residue
exists after initial distribution to the class, the court may
address the question at that point, but then should consider
whet her a further notice to the class should be ordered regarding
t he proposed di sposition of the residue.*]

Subdi vision (e)(3) does not create a new "renedy" for class
actions. Such a renedy may be avail able for sone sorts of
cl ai ms, such as disgorgenent of ill-gotten funds, but this rule
does not authorize such a remedy for a litigated class action.
The cy pres provision is sonmething the parties have included in
their proposal to the court, and the court is therefore called
upon to deci de whether to approve what the parties have agreed
upon to resol ve the case.

Subdi vision (e)(3) provides rules that nmust be applied in
deci di ng whether to approve cy pres provisions. Paragraph (A
requires that settlenent funds be distributed to class nenbers if
they can be identified through reasonable effort when the

¥ |s this too strongly worded, or too rmuch a bit of

"political" justification?

% |s this too strong? It seens that addressing these
issues up front is desirable, and giving notice to the class
about the provision for a residue is also valuable. That ties in
with the idea that this is about the court's general settlenent
review authority, and it may pronpt attention to whether the
clainms process is too demandi ng.

“° Note that the Eighth Circuit raised the question
whether, in the latter situation, there would be a need to notice
the class a second tine about this change in circunstances and
the cy pres treatnent under consideration. It seens that the
better thing is to get the matter on the table at the outset,
al t hough that mght make it seemthat the parties expect the
clainms process to have faults. Probably devising a "perfect”
clainms process is very difficult, so a residue is not proof that
the clains process was seriously flawed.
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di stributions are | arge enough to be to nmake distribution
economcally viable. It is not up to the court to determ ne
whet her the class nenbers are "deserving," or other recipients

m ght be nore deserving.* Thus, paragraph (A nakes it clear
that cy pres distributions are a last resort, not a first resort.

Par agraph (B) follows up on the point in paragraph (A), and
provi des that even after the first distribution is conpleted
there nust be a further distribution to class nenbers of any
residue if a further distribution is economcally viable. This
provi sion applies even though class nenbers have been paid "in
full” in accordance with the settlenent agreenment. Settl enent
agreenents are conprom ses, and a court nmay properly approve one
t hat does not provide the entire relief sought by the class
menbers through the action. Unless it is clear that class
menbers have no plausible legal right to receive addltlonal
noney, they should receive additional distributions.

Paragraph (C), therefore, deals only with the rare case in
whi ch individual distributions are not viable. The court should
not assune that the cost of distribution is prohibitive unless
presented with evidence firmy supporting that conclusion.®® It
shoul d take account of the possibility that el ectronic neans may
make identifying class nenbers and distributing proceeds to them
i nexpensive in sone cases. [ The rul e does provide that the
court may so assume for distributions of |ess than $100.%] Wen
the court finds that individual distributions would be

“ This responds to an argunment made in the Eight Crcuit

case -- that the funds distributed would be to institutional
i nvestors, who were | ess deserving than the | egal services
agenci es that would benefit fromthe cy pres distributions.

“ This is an effort to deal with the "paid in full" or
"over conpensati on" point.

“ If we are to authorize the "only cy pres" nethod, what
can we say about the predicate for using it? The Note | anguage
addresses cost. How about cases in which there sinply is no way
to identify class menbers? Should those fall outside this
provi si on?

4 This assertion is based on a hunch.

% Shoul d we include such a provision? As noted above,
smal l er distributions are reportedly done now. Suppose a bank
fee case in which the bank inproperly charged thousands of
account hol ders anmounts | ess than $100. Assum ng the bank coul d
easily identify those account holders and the anount of

i nproperly charged fees, why not direct that their accounts be
credited?
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economcally infeasible, it may approve an alternative use of the
settlenent funds if the substitute recipient's interests
"reasonably approxi mate those being pursued by the class.” 1In
general, that determ nation should be made with reference to the
nature of the claimbeing asserted in the case. [Only if no such
reci pient can be identified may the court authorize distribution
to another recipient, and then only if such distribution would
serve the public interest. ]

“ This is in brackets in the rule and the Note because,

even if the parties agree and the class receives notice of the
agreenent, it seens a striking use of judicial power. Perhaps,
as indicated above in the Note, it is mainly the result of the
parties' agreenent, not the court's power, which is limted to
reviewi ng and deci di ng whether to approve the parties' agreenent.
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(4) Qbjectors

The behavi or of sonme objectors has aroused considerable ire
anong class-action practitioners. But it is clear that objectors
play a key role in the settlenent-approval process. Rule
23(e)(5) says that class nenbers may object to the proposed
settlenent, and Rule 23(h)(2) says they may object to the
proposed attorney fee award to class counsel. Judges may cone to
rely on them CAFA requires that state attorneys general (or
t hose occupying a conparable state office) receive notice of
proposed settlenents, and they may be a source of useful
information to the judge called upon to approve or di sapprove a
proposed settl enment.

The current rules place sone limts on objections. Rule
23(e)(5) also says that objections may be withdrawn only with the
court's perm ssion. That requirenment of obtaining the court's
perm ssion was added in 2003 in hopes that it would constrain
"hol d ups" that sonme objectors allegedly used to extract tribute
fromthe settling parties.

Proposal s have been nade to the Appellate Rules Conmttee to
adopt sonething |ike the approval requirenent under rule 23(e)(5)
for withdrawi ng an appeal fromdistrict-court approval of a
settlenent. Since the delay occasioned by an appeal is usually
| onger than the period needed to review a proposed settlenment at
the district-court |evel, that sort of rule change m ght produce
salutary results. But it mght be that the district judge would
be better positioned to decide whether to permt wthdrawal of
t he appeal than the court of appeals. The Rule 23 Subcomm ttee
intends to remain in touch with the Appellate Rules Comrittee on
these issues as it proceeds with its attention to the civil
rul es.

Anot her set of ideas relates to requiring objectors to post
a bond to appeal. In Tennille v. Western Union Co., 774 F.3d
1249 (10th Gr. 2014), the district court, relying on Fed. R
App. P. 7, entered an order requiring objectors who appeal ed
approval of a class-action settlenment to post a bond of over $1
mllion to cover (1) the anticipated cost of giving notice to the
class a second tinme, (2) the cost of maintaining the settlenent
pendi ng resol ution of the appeals, and (3) the cost of printing
and copying the supplenental record in the case (estimted at
$25,000). The court of appeals ruled that the only costs for
whi ch a bond coul d be required under Appellate Rule 7 were those
that coul d be inposed under a statute or rule, so the first two
categories were entirely out, and the third category was
possi bl e, but that the maxi num anmount the appellate court could
uphol d woul d be $5,000. Oher courts have occasionally inposed
bond requirements. But the Subconmttee is not presently
suggesting any civil rule changes on this subject.
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Regarding the civil rules, it is not certain whether the
adoption of the approval requirenent in Rule 23(e)(5) in 2003 had
a good effect in district court proceedings, although sone
reports indicate that it has. Two sets of ideas are under
consideration. One slightly anplifies the Rule 23(e)(5) process
by borrowing an idea fromRule 23(3)(2) -- that the party seeking
to withdraw an objection advise the court of any "side
agreenents” that influenced the decision to withdraw. The ot her
foll ows a suggestion in the ALI Aggregate Litigation principles
for inmposition of sanctions on those who nake objections for
i mMproper purposes.

Adding a reporting obligation to (e)(5)

(e) Settlenment, Voluntary D smssal, or Conprom se. The clains,
i ssues, or defenses of a certified class may be settled,
voluntarily dism ssed, or conprom sed only with the court's
approval. The follow ng procedures apply to a proposed
settlenment, voluntary dism ssal, or conprom se:

* * * * *

Alternative 1

(5) Any class nmenber nay object to the proposal if it
requires court approval under this subdivision (e); the
obj ection may be withdrawn only with the court's
approval , _and the parties nust file a statenent
identifying any agreenent made in connection with the
wi t hdr awal .

Alternative 2

(5) Any class nmenber nay object to the proposal if it
requi res court approval under this subdivision (e); the
objection nmay be withdrawn only after the filing of a
statenent identifying any agreenent nmade in connection
with the withdrawal, and court approval of the request

to withdraw the objection wththe—court—s—approvat.

If it is true that the current provision requiring court
approval for w thdrawi ng an objection does the needed job, there
may be no reason to add this reporting obligation. There is at
| east sonme reason to suspect that class counsel may take the
position that there is already sone sort of inplicit reporting
obligation. Experience wth the efficacy of the existing
reporting provision in (e)(3) may al so shed Iight whether adding
one to (e)(5) would be desirable.

(bj ector sanctions
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§ 3.08(d) of the ALI Principles says:

| f the court concludes that objectors have | odged
objections that are insubstantial and not reasonably
advanced for the purpose of rejecting or inproving the
settlenment, the court should consider inposing sanctions
agai nst objectors or their counsel under applicable |aw.

Comment ¢ to this section says that it "envisions that sanctions
wi Il be invoked based upon existing law (e.g., Fed. R Cv. P
11, 28 U.S.C. § 1927)."

Thi s proposal raises a nunmber of questions. One idea m ght
be to say explicitly that any objection is subject to Rule 11
That may seema little heavy handed with | ay objectors, and a
statenment in the class settlenent notice appearing to threaten
sanctions mght do nore harmthan good. Another idea mght be to
indicate in a rule that 8 1927 is a source of authority to inpose
sanctions. But that would be a peculiar rule, since it would not
provi de any authority but only rem nd the court of its statutory
authority. The ALI proposal's "should consider" fornulation
seens along that line. It does not say the court should do it,
but only that the court should think about inposing sanctions.

It seens that a provision along these |ines could serve a
val uabl e purpose. In the 2000-02 period, when the 2003
anmendnents were under consideration, there was nuch angui sh about
how to di stinguish "good" from "bad" objectors. There is no
doubt what soever that there are good ones, whose points assi st
the court and inprove the settlenment in many instances. But it
seens very widely agreed that there are al so sone bad objectors
who seek to profit by delaying final consumrmati on of the deal.

Defining who is a "good" or a "bad" objector in arule is an
i npossi ble task. But there is reason to think that judges can
tell in the specific context of a given case and objection. So
the goal here would be to rely on the judge's assessnent of the
behavi or of the objector rather than attenpt in a rule to
specify. Discussion on this topic has only begun in the
Subconmi ttee, but for purposes of broader airing of the issues
the foll ow ng conceptual draft ideas m ght be informative:

Alternative 1

(5) Any class nenber may, subject to Rule 11, object to the
proposal if it requires court approval under this
subdi vision (3); the objection may be w thdrawn only
with the court's approval.

Alternative 2
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(5) Any class nenber nmay object to the proposal if it
requires court approval under this subdivision (e); the
obj ection may be withdrawn only with the court's
approval . |If the court finds that an objector has nmade
obj ections that are insubstantial [and] {or} not
reasonably advanced for the purpose of rejecting or
inproving the settlenent, the court [should] {may}

i pose sanctions on objectors or their counsel {under
applicable | aw}.

Sinply invoking Rule 11 (Alternative 1) may be sinplest.
But as noted above, it may al so deter potential objectors too
forcefully. One m ght debate whether the certifications of Rule
11(b) are properly applied here. Invoking Rule 11(c) in this
rule mght be sinpler than trying to design parallel features
here. On the other hand, (e)(5) says that the objector may
wi t hdraw t he objection only with the court's approval while Rule
11's safe harbor provision seens not to require any court
approval but instead to permt (perhaps to pronpt) a unil ateral
wi thdrawal. Rule 11(c) also requires that the party who seeks
Rul e 11 sanctions first prepare and serve (but not file) a notion
for sanctions, which m ght be a sonewhat wasteful requirenent.

Alternative 2 is nore along the Iines of the ALl proposal.
But perhaps a provision |ike this one should create authority for
i nposi ng sanctions. The ALI approach seens to rely on authority

from somewhere else. |If the rule does not create such authority,
it sounds nore |like an exhortation than a rule. The choice
bet ween possible verbs -- "should" or "may" -- seens to bear

somewhat on this issue. To say "may" is really saying only that
courts are pernmitted to do what the rules already say they may
do; it's like a remnder. To say "should" is an exhortation.
Does it supplant the "may" that appears in Rule 11? Perhaps
judges are to be quicker on the draw with objectors than ori gi nal
parties. One could also consider saying "nust," but since that
was rejected for Rule 11 it would seem odd here. 1In any event,
if the rule creates authority to inpose sanctions, perhaps it
shoul d say what sanctions are authori zed.

The description in Alternative 2 of the finding that the
court nmust make to proceed to sanctions on the objector deserves
attention. There is a choice between "and" and "or" regardi ng
whet her objections that are "insubstantial" were al so not
advanced for a legitimte purpose. Probably a judge woul d not
di stingui sh between these things; if the objection is
substantial, maybe it is nonethel ess advanced for inproper
reasons. But would a judge ever think so? Does the fact of
proposed wi t hdrawal show that an objection was insubstantial?
Seemingly not. (Objectors often abandon objections when they get
a full explanation of the details of the proposed settlenent. So
for themthe use of "and" seens inportant; they w thdraw the
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obj ections when they | earn nore about the deal, and that shows
that they were not interposing the objections for an inproper
purpose. Could an objector who raises substantial objections but
al so has an i nproper purpose be sanctioned? The ALl proposal
does not condition sanctions on a finding that the objection is
nmeritless. Mybe the judge will act on the objection even though
the objector has tried to withdraw it.

It seems worthwhile to nmention another question that m ght
arise if sanctions on objectors were considered -- should the
court consider sanctions on the parties submtting a fl awed
proposal to settle? |If it is really a "reverse auction"” type of
situation -- odious to the core -- should the court be rem nded
that Rule 11 surely does apply to the subm ssions in support of
the proposal? Should it at |east be advised to consider
repl aci ng cl ass counsel or the class representative or both to
give effect to the adequate representation requirenents of Rule
23(a)(4) 7

It is obvious that nmuch further attention will be needed to
sort through the various issues raised by the sanctions
possibility. For the present, the main question is whether it is
worthwhile to sort through those difficult questions. The
sket ches above are offered only to provide a concrete focus for
t hat di scussi on.
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(5 Rule 68 Ofers and Mot ness

The problem of settlenent offers made to the proposed cl ass
representative that fully satisfy the representative's claimand
t hereby "pick off" and noot the class action seens to exist
principally in the Seventh Crcuit. Qutside the 7th Grcuit
there is little enthusiasmfor "picking off" the class action
with a Rule 68 offer or other sort of settlenent offer. Below
are three different (perhaps coordinated) ways of dealing with
this problem The first is Ed Cooper's sketch circul ated on Dec.
2.

First Sketch: Rule 23 Mot
( Cooper approach)

(x) (1) When a person sues [or is sued] as a class
representative, the action can be term nated by a tender of
relief only if

(A) the court has denied class certification and
(B) the court finds that the tender affords conplete
relief on the representative's personal claimand
di sm sses the claim
(2) A dismssal under Rule 23(x)(1) does not defeat the
class representative’'s standing to appeal the order
denying class certification.

Committee Note

A defendant may attenpt to noot a class action before a
certification ruling is made by offering full relief on the
i ndi vidual clainms of the class representative. This ploy should
not be allowed to defeat the opportunity for class relief before
the court has had an opportunity to rule on class certification.

If a class is certified, it cannot be nooted by an offer
that purports to be for conplete class relief. The offer nust be
treated as an offer to settle, and settlenent requires acceptance
by the class representative and approval by the court under Rule
23(e).

Rul e 23(x) (1) gives the court discretion to allow a tender
of conplete relief on the representative’s claimto noot the
action after a first ruling that denies class certification. The
tender nust be nade on terns that ensure actual paynment. The
court may choose instead to hold the way open for certification
of a class different than the one it has refused to certify, or
for reconsideration of the certification decision. The court also
may treat the tender of conplete relief as nooting the
representative’s claim but, to protect the possibility that a
new representative may cone forward, refuse to dism ss the
action.
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| f the court chooses to dismss the action, the woul d-be
cl ass representative retains standing to appeal the denial of
certification. [say sonmething to explain this?]

[If we revise Rule 23(e) to require court approval of a
settl enent, voluntary dism ssal, or conprom se of the
representative’ s personal claim we could cross-refer to that.]

Rul e 68 approach

Rule 68. O fer of Judgnent

*x * * % *

(e) Inapplicable in dass and Derivative Actions. This
rule does not apply to class or derivative actions
under Rules 23, 23.1, or 23.2.

This addition is drawmn fromthe 1984 amendnent proposal for
Rule 68. See 102 F.R D. at 433.

This m ght solve a substantial portion of the problem but
does not seemto get directly at the problemin the manner that
t he Cooper approach does. By its terns, Rule 68 does not noot
anything. It may be that an offer of judgnent strengthens an
argunment that the case is noot, because what plaintiffs seek are
j udgnments, not prom ses of paynent, the usual stuff of settlenent
of fers. Those judgnents do not guarantee actual paynent, as the
Cooper approach above seens intended to do with its tender
provisions. But a Commttee Note to such a rule m ght be a way
to support the conclusion that we have acconplished the goal we
want to acconplish. Here is what the 1984 Committee Note said:

The | ast sentence makes it clear that the anended rule
does not apply to class or derivative actions. They are
excluded for the reason that acceptance of any offer would
be subject to court approval, see Rules 23(e) and 23.1, and
the offeree's rejection would burden a naned representative-
offeree with the risk of exposure to potentially heavy
liability that could not be recouped from unnamed cl ass
menbers. The latter prospect, noreover, could lead to a
conflict of interest between the nanmed representative and
ot her menbers of the class. See, Gay v.Wiiters & Dairy
Lunchrmen's Union, Local 30, 86 F.R D. 500 (N.D. Cal. 1980).

Al ternative Approach in Rule 23
Bef ore 2003, there was a consi derabl e body of |aw that
treated a case filed as a class action as subject to Rule 23(e)

at least until class certification was denied. A proposed
i ndi vi dual settlenment therefore had to be submitted to the judge
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for approval before the case could be dism ssed. Judges then
would try to determ ne whether the proposed settlenent seened to
i nvol ve exploiting the class-action process for the individual
enrichnment of the named plaintiff who was getting a sweet deal
for her "individual" claim |If not, the judge would approve it.
|f there seened to have been an abuse of the class-action device,
the judge m ght order notice to the class of the proposed

di sm ssal, so that other class nmenbers could cone in and take up
the Iitigation cudgel if they chose to do so. Failing that, the
court mght permt dismssal.

The requirement of Rule 23(e) review for "individual”
settlenments was retained in the published prelimnary draft in
2003. But concerns arose after the public comment period about
how t he court shoul d approach situations in which the class
representative did seemto be attenpting to profit personally
fromfiling a class action. How could the court force the
plaintiff to proceed if the plaintiff wanted to settle? One
answer mght be that plaintiff could abandon the suit, but note
that "voluntary dismssal" is covered by the rule's approva
requi renent. Another mght be that the court could sponsor or
encour age sonme sort of recruitnment effort to find another class
representative. In light of these difficulties, the amendnents
were rewitten to apply only to clainms of certified cl asses.

(e) Settlenent, Voluntary D sm ssal, or Conprom se.

(1) Before certification. An action filed as a class
action nay be settled, voluntarily dism ssed, or
conproni sed before the court decides whether to grant
cl ass-action certification only with the court's
approval. The [parties] {proposed cl ass
representative}l nust file a statenent identifying any
agreenent _nmade in connection with the proposed
settlenent, voluntary dism ssal, or conprom Se.

(2) Certified class. The clains, issues, or defenses of a
certified class nmay be settled, voluntarily dism ssed,
or conprom sed only with the court's approval. The
foll owm ng procedures apply to a proposed settl enent,
vol untary dism ssal, or conprom se:

(At) The court nust direct notice in a reasonable
manner * * * * %

(3) Settlenent after denial of certification. |f the court
denies class-action certification, the plaintiff may
settle an individual claimwthout prejudice to seeking
appel late review of the court's deni al of
certification.
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The Conmittee Note could point out that there is no required
noti ce under proposed (e)(1l). It could also note that prevailing
rul e before 2003 that the court should review proposed
"individual " settlenments. The ALI Principles endorsed such an
appr oach:

This Section favors the approach of requiring limted
judicial oversight. The potential risks of precertification
settl enents or voluntary dism ssals that occur w thout
judicial scrutiny warrant a rule requiring that such
settlenments take effect only with prior judicial approval,
after the court has had the opportunity to review the terns
of the settlenent, including fees paid to counsel. |Indeed
the very requirenment of court approval nmay deter parties
fromentering into problematic precertification settlenents.

ALl Principles 8§ 3.02 coment (b).

Proposed (e)(3) seeks to do sonmething included also in the
Cooper approach above -- ensure that the proposed cl ass
representative can appeal denial of certification even after
settling the individual claim \Wether sonmething of the sort is
needed is uncertain. The issues involved were the subject of
considerable litigation in the sem -distant past. See, e.g.,
United States Parole Cormin v. Geraghty, 445 U. S. 388 (1980);
Deposit Guaranty Nat. Bank v. Roper, 445 U.S. 326 (1980); United
Airlines, Inc. v. MDonald, 432 U.S. 385 (1977). It is not
presently clear whether this old lawis still good law. It m ght
al so be debated whether the class representative should be
al l oned to appeal denial of certification. Alternatively, should
cl ass nenbers be given notification that they can appeal? In the
di stant past, there were suggestions that class nenbers should be
notified when the proposed class representative entered into an
i ndi vi dual settlenent, so that they could seek to pursue the
cl ass action.
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(6) Issue C asses

A maj or reason for considering possible rule anendnments to
deal with issue classes is that there has seened to be a split in
the circuits about whether they can only be allowed if (b)(3)
predom nance is established. At a point intime, it appeared
that the Fifth and Second Circuits were at odds on this subject.
But recent reports suggest that all the circuits are conmng into
rel ati ve agreenent that in appropriate cases Rule 23(c)(4) can be
used even though full Rule 23(b)(3) certification is not possible
due to the predom nance requirement. |If agreenent has arrived,
it my be that a rule anendnent is not in order. But even if
agreenent has arrived, an anendnent mght be in order to permt
i mredi ate appellate review of the district court's decision of
t he i ssue on which the class was certified, before the
potentially arduous task of determ nation of class nenbers
entitlement to relief begins.

Clarifying that predom nance is not
a prerequisite to 23(c)(4) certification

(3) the court finds that the questions of |aw or fact
common to class nenbers predom nate over any questions
af fecting only individual nmenbers, subject to Rule
23(c) (4 and that a class action is superior to other
avai l abl e nethods for fairly and efficiently
adj udi cating the controversy. The matters pertinent to
these findings include: * * * *

The goal of placenent here is to say that predom nance, but not
superiority, is subject to Rule 23(c)(4). A Conmittee Note could
anplify this point. It mght also say that a court trying to
deci de whether issue certification is "appropriate" (as (c)(4)
says it shoul d decide) could consider the factors listed in (A
through (D) of (b)(3). It does not seemthere would be a need to
consi der changing (A through (D) in (b)(3). In 1996, draft
anendnents to those factors were published for public comrent

and, after a very large anount of public comrent, not pursued
further. The relation between (b)(3) and (c)(4) does not seemto
war rant consi dering changes to the factors.

Al'l owi ng courts of appeals to review
deci si on of the conmon issues
i medi ately rather than only after final judgnment

Because the resolution of the common issue in a class action
certified under Rule 23(c)(4) is often a very inportant |andmark
in the action, and one that may lead to a great deal nore effort
to determ ne individual class nmenbers' entitlenent to relief, it
seens desirable to offer an avenue of imredi ate revi ew.

Requiring that all that additional effort be nmade before finding
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out whether the basic ruling will be reversed may in many

i nstances be a strong reason for granting such i medi ate revi ew.
But there may be a significant nunber of cases in which this
concern is not of considerable inportance.

§ 2.09(a) of the ALI Principles endorses this objective:
"An opportunity for interlocutory appeal should be available with
respect to * * * (2) any class-w de determ nation of a common

issue on the merits * * * " The ALI links this interlocutory
revi ew opportunity to review of class certification decisions
(covered in ALI 8 2.09(a)(1)). It seens that the |ogical place

to insert such a provision is into Rule 23(f), building on the
exi sting mechanismfor interlocutory review of class-
certification orders:

(f) Appeals. A court of appeals may permt an appeal from
an order granting or denying class-action certification
under this rule, or froman order deciding an issue
with respect to which [certification was granted under
Rule 23(c)(4)] {a class action was allowed to be
mai nt ai ned under Rule 23(c)(4)} [if the district court
expressly determnes that there is no just reason for
delay], if a petition for perm ssion to appeal is filed
with the circuit clerk within 14 days after the order
is entered. * * *

The Subcommittee has only recently turned its attention to
these issues; as a result the above conceptual sketch is
particularly prelimnary. Several choices are suggested by the
use of brackets or braces around | anguage in the draft above.

One is whether to say "certification was granted under Rule
23(c)(4)" or to stick closer to the precise |anguage of (c)(4) --
"was all owed to be maintained under Rule 23(c)(4)." It nmay be
that referring to "class certification”™ would be preferred
because it ties in with the termused in the current provisions
of the rule. Rule 23(b) says "may be nmintai ned" but that
term nology is not repeated in current 23(f) when addressing the
decision that it may be maintained. On the other hand, it is not
t hat decision that woul d be subject to review under the added
provision of the rule. Instead, it is the later resolution of
that issue by further proceedings in the district court.

Anot her choice is suggested by the bracketed | anguage
referring to district-court certification that there is no just
reason for delay. That is nodeled on Rule 54(b). It mght be
useful to intercept premature or repeated efforts to obtain
appellate review with regard to issues as to which (c)(4)
certification was granted. For exanple, could a defendant that
nmoved for sumrary judgnment on the common issue contend that the
deni al of the sunmmary-judgnment notion "deci ded" the issue?
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Perhaps it would be desirable to endow the district court with
sonme latitude in triggering the opportunity to seek appellate
review, since a significant reason for allowng it is to avoid
wasted tinme resolving individual clains of class nenbers in the
wake of the decision of the individual issue.

On the other hand, if the goal of the anmendnent is to ensure
the losing party of pronpt review of the decision of the comon
issue, it mght be worrisome if the district judge's perm ssion
were required. It is not required with regard to cl ass-
certification decisions, and there may be instances in which
parties contend that the district court has del ayed resol uti on of
class certification, thereby defeating their right to obtain
appel l ate review of certification.

Lying in the background is the question whether this
additional provision in Rule 23(f) would serve an actual need.
As noted above, it appears that use of issue classes has becone
wi despread. What is the experience with the "nop up" features of
t hose cases after that common issue is resolved? Does that "nop
up" activity often consunme such substantial tinme and energy that
an interlocutory appeal should be allowed to protect against
waste? Are those issues straightened out relatively easily,
| eading to entry of a final judgnent from which appeal can be
taken in the normal course? |Is there a risk that even a
di scretionary opportunity for interlocutory appeal would invite
abuse? Are there cases in which the court declines to proceed
with resolution of all the individual issues, preferring to allow
cl ass nenbers to pursue themin individual litigation? If so,
how is a final appeal able judgnment entered in such cases? |If
that route is taken, what notice is given to class nenbers of the
need to initiate further proceedi ngs?

So there are many questions to be addressed in relation to
this possible addition to the rules. Another m ght be whether it
shoul d be considered only if the amendnent to Rule 23(b)(3) went
forward. |If it seens that anendnent is not really needed because
t he courts have reached a consensus on whether issue classes can
be certified even when (b)(3) would not permt certification with
regard to the entire claim there could still be a need for a
revision to Rule 23(f) along the Iines above. Answers to the
guestions in the previous paragraph about what happens now m ght
i nform that background question about the inportance of
proceedi ng on the 23(f) possibility.
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(7) Notice

Changi ng the notice requirenent
in (b)(3) cases

In Eisen v. Carlisle & Jacquelin, 417 U. S. 156 (1974), the
Court observed (id. at 173-71, enphasis in original):

Rul e 23(c)(2) provides that, in any class action
mai nt ai ned under subdivision (b)(3), each class nmenber shal
be advi sed that he has the right to exclude hinself fromthe
action on request or to enter an appearance through counsel,
and further that the judgnent, whether favorable or not,
will bind all class nenbers who not requesting excl usion.
To this end, the court is required to direct to class
menbers "the best notice practicable under the circunstances
i ncluding individual notice to all nenbers who can be
identified through reasonable effort.” W think the inport
of this language is unm stakable. Individual notice nust be
sent to all class nenbers whose nanes and addresses nmay be
ascertai ned through reasonable effort.

The Advisory Conmittee's Note to Rule 23 reinforces
this conclusion. The Advisory Commttee described
subdivision (e)(2) as "not nerely discretionary" and added
that the "mandatory notice pursuant to subdivision (c)(2)

. . is designed to fulfill requirenments of due process to
whi ch the class procedure is of course subject.” [The Court
di scussed Mul | ane v. Central Hanover Bank & Trust Co., 339
U S. 306 (1950), and Schroeder v. Gty of New York, 371 U.S.
208 (1962), enphasizing due process roots of this notice
requi renent and stating that "notice by publication is not
enough with respect to a person whose nane and address are
known or very easily ascertainable."]

Viewed in this context, the express |anguage and intent
of Rule 23(c)(2) |eave no doubt that individual notice mnust
be provided to those class nenbers who are identifiable
t hrough reasonable effort.

Research would likely shed light on the extent to which nore
recent cases regard neans other than U.S. nmail as sufficient to
give "individual notice.” The reality of 21st century life is
t hat ot her nmeans often suffice. The question is whether or how
to alter Rule 23(c)(2) to make it operate nore sensibly. Here
are alternatives:

(2) Notice

*x * * * *
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(B) For (b)(3) Casses. For any class certified under Rule
23(b)(3), the court must direct to class nenbers the
best notice that is practicable under the
ci rcunst ances, including individual notice by
electronic or other neans to all nenbers who can be
identified through reasonable effort. * * * * *

It is an understatenent to say that much has changed since
Ei sen was decided. Perhaps it is even correct to say that a
comuni cations revol ution has occurred. Certainly nost Anmericans
are accustonmed today to comunicating in ways that were not
possi ble (or even imagined) in 1974. Requiring mailed notice of
class certification seens an anachronism and sone reports
indicate that judges are not really insisting on it.

| ndeed, the current ease of conmmunicating with class nenbers
has already arisen with regard to the cy pres discussion, topic
(3) above. There, the possibility of excusing payouts to class
nmenbers for amounts smaller than $100 is raised as a possibility,
but it is also suggested that nmuch small er payouts can now be
made efficiently using refined electronic neans. More generally,
it appears that enterprises that specialize in class action
adm ni strati on have gai ned nuch expertise in conmunicating with
cl ass nmenbers. Particularly in an era of "big data," l|ists of
potential class nenbers may be relatively easy to generate and
use for inexpensive electronic comunications.

For the present, the main question is whether there is
reason not to focus on sone relaxation of the current rule that
woul d support a Commttee Note saying that first class mail is no
| onger required by the rule. Such a Note could presunably offer
sonme observations about the variety of alternative nethods of
communi cating with class nenbers, and the |ikelihood that those
met hods will continue to evolve. The |ikely suggestion will be
that courts should not (as Ei sen seenmed to do) enbrace one net hod
as required over the long term

Notice in Rule 23(b)(1) or (b)(2) actions

Anot her question that could be raised is whether these
devel opnents in el ectronic communi cations al so support
reconsi deration of sonething that was considered but not done in
2001- 02.

The package of proposed amendnents published for comment in
2001 included a provision for reasonable notice (not i ndividual
notice, and surely not mandatory mailed notice) in (b)(1) and
(b)(2) class actions. Presently, the rule contains no

requi renent of any notice at all in those cases, although Rule
23(c)(2)(A) notes that the court "may direct appropriate notice
to the class.” 1In addition, Rule 23(d)(1)(B) invites the court
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to give "appropriate notice to sone or all class nenbers”
whenever that seens wise. And if a settlenent is proposed, the
notice requirenent of Rule 23(e)(1l) applies and "notice in a
reasonabl e manner” is required. But if a (b)(1l) or (b)(2) case
is fully litigated rather than settled, the rule does not require
any notice at any tine.

It is thus theoretically possible that class nenbers in a
(b)(1) or (b)(2) class action mght find out only after the fact
that their clains are foreclosed by a judgnent in a class action
t hat they knew not hi ng about.

In 2001-02, there was much forceful opposition to the
proposed additional rule requirenent of some reasonable effort at
notice of class certification on the ground that it was already
difficult enough to persuade | awers to take such cases, and that
this added cost would nake an already difficult job of getting
| awyers to take cases even nore difficult, and perhaps
i npossi ble. The idea was shel ved.

Is it time to take the idea off the shelf again? One
guestion is whether the hypothetical problemof lack of notice is

not real. It is said that (b)(2) classes exhibit nore
"cohesiveness," so that they may |l earn of a class action by
i nformal neans, nmaking a rul e change unnecessary. It may al so be

that there is alnost always a settlenment in such cases, so that
the Rule 23(e) notice requirenent does the needed job. (O
course, that may occur at a point when notice is | ess valuable
than it would have been earlier in the case.) And it may be that
the cost problens that were raised 15 years ago have not abated,
or have not abated enough, for the vul nerabl e popul ati ons t hat
are sonetinmes the classes in (b)(2) actions.

The Subcomm ttee has not devoted substantial attention to
t hese i ssues. For present purposes, this invitation is only to
di scuss the possibility of returning to the issues not pursued in
2002. If one wanted to think about how a rul e change m ght be
made, one coul d consider replacing the word "may" in Rule
23(c)(2)(A) with "nust." A Conmttee Note m ght explore the
delicate issues that courts should have in mind in order to avoid
unduly burdening the public interest | awers often called upon to
bring these cases, and the public interest organizations that
often provide support to counsel, particularly when the actions
may not provide substantial attorney fee or cost awards.
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Appendi x |
Settl enent Review Factors: 2000 Draft Note

As an alternative approach to factors, particularly not on
the list of four the conceptual draft rule endorses as mandatory
findings for settlenent approval, the following is an interim
draft of possible Commttee Note | anguage consi dered during the
drafting of current Rule 23(e).

Revi ewi ng a proposed cl ass-action settlenent often will not
be easy. Many settlenents can be evaluated only after
considering a host of factors that reflect the substance of the
terns agreed upon, the know edge base available to the parties
and to the court to appraise the strength of the class’s
position, and the structure and nature of the negotiation
process. A hel pful review of many factors that may deserve
consideration is provided by In re: Prudential Ins. Co. Anerica
Sal es Practice Litigation Agent Actions, 148 F.3d 283, 316-324
(3d Gr.1998). Any list of these factors nust be inconplete.
The exanpl es provided here are only exanples of factors that may
be inportant in sone cases but irrelevant in others. Matters
excluded fromthe exanples may, in a particul ar case, be nore
important than any matter offered as an exanple. The exanples
are neant to inspire reflection, no nore.

Many of the factors reflect practices that are not fully
described in Rule 23 itself, but that often affect the fairness
of a settlenment and the court’s ability to detect substantive or
procedural problens that may nake approval inappropriate.
Application of these factors will be influenced by variabl es that
are not listed. One dinension involves the nature of the
substantive class clains, issues, or defenses. Another involves
the nature of the class, whether mandatory or opt-out. Another
i nvol ves the m x of individual clainms —a class involving only
small clains may be the only opportunity for relief, and al so
pose less risk that the settlenment terns will cause sacrifice of
recoveries that are inportant to individual class nenbers; a
class involving a mx of large and small individual clains my
i nvolve conflicting interests; a class involving many cl ai ns that
are individually inportant, as for exanple a nmass-torts personal -
injury class, may require special care. Still other dinensions
of difference will energe. Here, as elsewhere, it is inportant
to remenber that class actions span a wi de range of heterogeneous
characteristics that are inportant in appraising the fairness of
a proposed settlenent as well as for other purposes.

Recogni zing that this list of exanples is inconplete, and
i ncludes sone factors that have not been nuch devel oped in
reported decisions, anong the factors that bear on review of a
settl enent are these:
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(A) a conparison of the proposed settlement with the
probabl e outcone of a trial on the nerits of liability
and damages as to the clainms, issues, or defenses of
t he class and individual class nenbers;

(B) the probable tinme, duration, and cost of trial;

(C© the probability that the [class] clains, issues, or
def enses coul d be maintained through trial on a cl ass
basi s;

(D) the maturity of the underlying substantive issues, as
nmeasured by the informati on and experience gai ned
t hrough adj udi cating individual actions, the
devel opment of scientific know edge, and other facts
that bear on the ability to assess the probabl e outcone
of atrial and appeal on the nmerits of liability and
i ndi vi dual damages as to the clains, issues, or
defenses of the class and individual class nenbers;

(E) the extent of participation in the settlenent
negoti ations by class nmenbers or class representatives,
a judge, a mmgistrate judge, or a special naster;

(F) the nunber and force of objections by class nenbers;

(G the probable resources and ability of the parties to
pay, collect, or enforce the settlenment conpared with
enforcenent of the probable judgnent predicted under
Rul e 23(e)(5)(A);

(H the existence and probabl e outconme of clains by other
cl asses and subcl asses;

(1) the conparison between the results achieved for
i ndi vi dual class or subclass nenbers by the settl enent
or conprom se and the results achieved —or likely to
be achieved —for other clainmnts;

(J) whether class or subclass nenbers are accorded the
right to opt out of the settlenent;

(K) the reasonabl eness of any provisions for attorney fees,
i ncludi ng agreenents with respect to the division of
fees anong attorneys and the terns of any agreenents
affecting the fees to be charged for representing
i ndi vi dual claimants or objectors;

(L) whether the procedure for processing individual clains
under the settlenent is fair and reasonabl e;
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(M whether another court has rejected a substantially
simlar settlenent for a simlar class; and

(N) the apparent intrinsic fairness of the settl enent
terns.

Apart fromthese factors, settlenment review al so may provide
an occasion to review the cogency of the initial class
definition. The terns of the settlenent thenselves, or
obj ections, may reveal an effort to honobgeni ze conflicting
interests of class menbers and with that denonstrate the need to
redefine the class or to designate subclasses. Redefinition of
the class or the recognition of subclasses is likely to require
renewed settl enent negotiations, but that prospect shoul d not
deter recognition of the need for adequate representation of
conflicting interests. This lesson is entrenched by the
decisions in Otiz v. Fibreboard Corp., 527 U S. 815 (1999), and
Anchem Prods., Inc. v. Wndsor, 521 U S. 591 (1997).
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Appendi x 11

Prevailing Cass Action Settlenent Approval Factors
Crcuit-By-Circuit

First Crcuit

No "single test." See: 1In re Conpact Disc M ninmum
Advertised Price Antitrust Litigation, 216 F.R D. 197-206-207 (D.
Me. 2003) (Hornby, J.):

"There is no single test in the First Grcuit for

determ ning the fairness, reasonabl eness and adequacy of a
proposed class action settlenent. In making this assessnent,
other circuits generally consider the negotiating process by
whi ch the settlenment was reached and the substantive
fairness of the terns of the settlenent conpared to the
result likely to be reached at trial. See, e.g., Winberger
v. Kendrick, 698 F.2d 61, 73-74 (2d Cr. 1982).

Specifically, the appellate courts consider sonme or all of
the follow ng factors: (1) conparison of the proposed
settlement with the likely result of litigation; (2)
reaction of the class to the settlenment; (3) stage of the
litigation and the anount of discovery conpleted; (4)
gquality of counsel; (5) conduct of the negotiations; and (6)
prospects of the case, including risk, conplexity, expense
and duration. [citing cases.] Finally, the case lawtells
me that a settlenent follow ng sufficient discovery and
genuine arm s-length negotiation is presuned fair." [citing
cases. |

Second Circuit
"Ginnell Factors"
City of Detroit v. Ginnell, 495 F.2d 448, 463 (2d Gr. 1974):

“. . (1) the conplexity, expense and |likely duration of the

l[itigation . . .; (2) the reaction of the class to the
settlenment . . .; (3) the stage of the proceedings and the
amount of discovery conpleted . . .; (4) the risks of
establishing liability . . .; (5) the risks of establishing
damages . . .; (6) the risks of maintaining the class action
through the trial . . .; (7) the ability of the defendants

to wthstand a greater judgnment; (8) the range of

reasonabl eness of the settlenment fund in |light of the best
possi bl e recovery . . .; (9) the range of reasonabl eness of
the settlenent fund to a possible recovery in light of al
the attendant risks of litigation.

Third Circuit
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"G rsh Factors" (adopts Ginnell factors)
Grsh v. Jepson, 521 F.2d 153, 157 (3rd GCr. 1975)
Fourth Grcuit
"Jiffy Lube Factors”

In re Jiffy Lube Securities Litigation, 927 F.2d 155, 158-159
(4th Gr. 1991):

"In exam ning the proposed . . . settlenent for fairness and
adequacy under Rule 23(e), the district court properly
followed the fairness factors listed in Maryl and federal

di strict cases which have interpreted the Rule 23(e)
standard for settlenent approval. See In re Montgonery
County Real Estate Antitrust Litigation, 83 F.R D. 305 (D
Ml. 1979).) The court determned that the settlenment was
reached as a result of good-faith bargaining at arms

| ength, wi thout collusion, on the basis of (1) the posture
of the case at the tinme settlenment was proposed, (2) the
extent of discovery that had been conducted, (3) the

ci rcunstances surroundi ng the negotiations, and (4) the
experience of counsel in the area of securities class action
[itigation.

The district court's assessnment of the adequacy of the
settlenment was |ikew se based on factors enunerated in
Montgonmery: (1) the relative strength of the plaintiffs
case on the nerits, (2) the existence of any difficulties of
proof or strong defenses the plaintiffs are likely to
encounter if the case goes to trial, (3) the anticipated
duration and expense of additional litigation, (4) the

sol vency of the defendants and the |ikelihood of recovery on
a litigated judgnent, and (5) the degree of opposition to
the settlenent.”

Fifth Crcuit
"Reed Factors"
Reed v. General Mtors Corp., 703 F.2d 170, 172 (5th Gr. 1983):

"(There are six focal facets: (1) the existence of fraud or
col l usion behind the settlenent; (2) the conplexity,

expense, and likely duration of the litigation; (3) the
stage of the proceedi ngs and the anount of discovery
conpleted; (4) the probability of plaintiffs' success on the
merits; (5) the range of possible recovery; and (6) the

opi nions of the class counsel, class representatives, and
absent nmenbers.”
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Sixth Crcuit
"UAW Fact or s"

Int'l Union, United Auto. Wirrkers, etc. v. General Mdtors Corp.
497 F.3d 615 (Sixth Gr. 2007):

"Several factors guide the inquiry: (1) the risk of fraud or
collusion; (2) the conplexity, expense and |ikely duration
of the litigation; (3) the amount of discovery engaged in by
the parties; (4) the likelihood of success on the nerits;

(5) the opinions of class counsel and class representatives;
(6) the reaction of absent class nmenbers; and (7) the public
interest. See Granada Invs., Inc. v. DW Corp., 962 F.2d
1203, 1205 (6th G r. 1992); WIllianms v. Vukovich, 720 F.2d
909, 922-23 (6th GCr. 1983).

Seventh Circuit

"Arnstrong Factors”

Arnmstrong v. Jackson, 616 F.2d 305, 315 (7th Cr. 1980):
"Al though review of class action settlenents necessarily
proceeds on a case-by-case basis, certain factors have been
consistently identified as relevant to the fairness
determ nation. The district court's opinion approving the
settl enment now before us listed these factors:

Anmong the factors which the Court should consider in
judging the fairness of the proposal are the follow ng:

"(1) " * * * the strength of the case for plaintiffs on
the nerits, bal anced against the anbunt offered in
settlenent’;

"(2) "(T)he defendant's ability to pay';

"(3) "(T)he conplexity, length and expense of further
litigation';

"(4) "(T)he anobunt of opposition to the settlenent';"
Pr of essor Moore notes in addition the factors of:
"(1) * * %

"(2) Presence of collusion in reaching a settlenent;

"(3) The reaction of nenbers of the (class to the
settl enent;
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"(4) The opinion of conpetent counsel;

"(5) The stage of the proceedings and the anount of
di scovery conpl eted. ™

3B Moore's Federal Practice P 23.80(4) at 23-521 (2d
ed. 1978)"

Eighth Grcuit
"G unin Factors"

Gunin v. International House of Pancakes, 513 F.2d 114, 124 (8th
Cr. 1975):

"The district court must consider a nunber of factors in
determ ning whether a settlenent is fair, reasonable, and
adequate: the nerits of the plaintiff's case, weighed
against the ternms of the settlenent; the defendant's
financial condition; the conplexity and expense of further
l[itigation; and the anmount of opposition to the settlenent.
Gunin, 513 F.2d at 124. . . .; Van Horn v. Trickey, 840
F.2d 604, 607 (8th Cr. 1988)."

Ninth Grcuit
"Hanl on Factors"
Hanl on v. Chrysler Corp., 150 F.3d 1011, 1026 (9th G r. 1998):

"Assessing a settlenent proposal requires the district court
to bal ance a nunber of factors: the strength of the
plaintiffs' case; the risk, expense, conplexity, and likely
duration of further litigation; the risk of maintaining

cl ass action status throughout the trial; the anpunt offered
in settlenent; the extent of discovery conpleted and the
stage of the proceedings; the experience and vi ews of
counsel ; the presence of a governmental participant; and the
reaction of the class nenbers to the proposed settlenent.”

Tenth Crcuit

"Jones Factors"

Jones v. Nucl ear Pharmacy, 741 F.2d 322 (10th Cr. 1984):
"In exercising its discretion, the trial court nust approve
a settlenment if it is fair, reasonable and adequate. In
assessing whether the settlenent is fair, reasonable and
adequate the trial court should consider:

(1) whether the proposed settlenent was fairly and honestly
negoti at ed;

April 9-10, 2015 Page 293 of 640



409R23. WPD

52

(2) whether serious questions of |law and fact exist,
placing the ultimte outcome of the litigation in doubt;

(3) whether the value of an inmedi ate recovery outwei ghs
the nere possibility of future relief after protracted and
expensive litigation; and

(4) the judgnment of the parties that the settlenment is fair
and reasonable.”

El eventh Circuit
"Bennett Factors"

Bennett v. Behring Corp., 737 F.2d 982, 986 (11th Cr. 1984)
(quoting Cotton v. Hinton, 559 F.2d at 1330-31 (5th Gr. 1977):

"Qur review of the district court's order reveals that in
approving the subject settlenent, the court carefully
identified the guidelines established by this court
governi ng approval of class action settlenents.
Specifically, the court made findings of fact that there was
no fraud or collusion in arriving at the settlenent and that
the settlenent was fair, adequate and reasonabl e,
considering (1) the likelihood of success at trial; (2) the
range of possible recovery; (3) the point on or below the
range of possible recovery at which a settlenment is fair,
adequat e and reasonable; (4) the conplexity, expense and
duration of litigation; (5) the substance and anount of
opposition to the settlenent; and (6) the stage of
proceedi ngs at which the settlenent was achieved."”

D.C. Grcuit

No "single test.”" Courts consider factors from ot her
jurisdictions.

See In re Livingsocial Mrketing and Sales Practice Litigation,
298 F.R D. 1, 11 (D.R C. 2013):

"There is "no single test" for settlement approval in this
jurisdiction; rather, courts have considered a variety of
factors, including: "(a) whether the settlenent is the
result of arms-length negotiations; (b) the ternms of the
settlenent in relation to the strengths of plaintiffs' case;
(c) the status of the litigation proceedings at the tinme of
settlenment; (d) the reaction of the class; and (e) the

opi nion of experienced counsel." In re Lorazepam &

Cl orazepate Antitrust Litig., 205 F. R D. 369, 375 (D.D.C
2002) ("Lorazect") (collecting cases)."

Federal Circuit
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Dauphin Island Property Owmers Assoc. v. United States, 90 Fed.
a. 95 (2009):

"The case law and rules of this court do not provide
definitive factors for evaluating the fairness of a proposed
settl enent. Many courts have, however, considered the
following factors in determning the fairness of a class
settl enment:

(1) The relative strengths of plaintiffs' case in
conparison to the proposed settlenent, which
necessarily takes into account:

(a) The conplexity, expense and likely duration of
the litigation; (b) the risks of establishing
liability; (c) the risks of establishing damages;
(d) the risks of maintaining the class action
through trial; (e) the reasonabl eness of the
settlenment fund in light of the best possible
recovery; (f) the reasonabl eness of the settl enent
fund to a possible recovery in light of all the
attendant risks of litigation; (g) the stage of

t he proceedi ngs and the amount of discovery

conpl eted; (h) the risks of maintaining the class
action through trial;

(2) The recommendation of the counsel for the class
regardi ng the proposed settlenent, taking into account
t he adequacy of class counsels' representation of the
cl ass;

(3) The reaction of the class nenbers to the proposed
settlenent, taking into account the adequacy of notice
to the class nenbers of the settlenent terns;

(4) The fairness of the settlenent to the entire class;
(5) The fairness of the provision for attorney fees;
(6) The ability of the defendants to withstand a

greater judgnent, taking into account whether the
defendant is a governmental actor or a private entity.

Most inportantly, this court nust conpare the terns of the
settl enent agreenment with the potential rewards of
[itigation and consider the negotiation process through
whi ch agreenent was reached. ™

California

Kul lar v. Foot Locker Retail Inc., 168 Cal. App. 4th 116, 128

April 9-10, 2015 Page 295 of 640



409R23. WPD

54

(Cal. App. 2008) (quoting Dunk v. Ford Mdtor Co., 48 Cal. App.
Ath 1794, 1801 (Cal. App. 1996):

"The well-recogni zed factors that the trial court should
consider in evaluating the reasonabl eness of a class action
settl enent agreenment include "the strength of plaintiffs
case, the risk, expense, conplexity and |likely duration of
further litigation, the risk of maintaining class action
status through trial, the anmount offered in settlenent, the
extent of discovery conpleted and the stage of the

proceedi ngs, the experience and views of counsel, the
presence of a governnental participant, and the reaction of
the class nenbers to the proposed settlenent.”

Principles of Aggregate Litigation (ALI 2010)
8§ 3.05 Judicial Review of the Fairness of a Cass Settl enent

(a) Before approving or rejecting any cl asswi de settlenent,
a court nust conduct a fairness hearing. A court review ng the
fairness of a proposed class-action settlenent nust address, in
on-the-record findings and concl usi ons, whether:

(1) the class representatives and cl ass counsel have
been and currently are adequately representing the class;

(2) the relief afforded to the class (taking into
account any ancillary agreenent that may be part of the
settlenent) is fair and reasonabl e given the costs, risks,
probability of success, and delays of trial and appeal;

(3) class nenbers are treated equitably (relative to
each other) based on their facts and circunstances and are
not di sadvantaged by the settl enent considered as a whol g;
and

(4) the settlenment was negotiated at armis | ength and
was not the product of collusion.

(b) The court may approve a settlenment only if it finds,
based on the criteria in subsection (a), that the settlenent
woul d be fair to the class and to every substantial segnment of
the class. A negative finding on any of the criteria specified in
subsections (a)(1)-(a)(4) renders the settlenent unfair. A
settlenment may al so be found to be unfair for any other
significant reason that may arise fromthe facts and
ci rcunst ances of the particul ar case.

(c) The burden is on the proponents of a settlenent to
establish that the settlenent is fair and reasonable to the
absent class nenbers who are to be bound by that settlenent. In
review ng a proposed settlenent, a court should not apply any
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presunption that the settlenent is fair and reasonabl e.

(d) A court may approve or disapprove a class settlenent but
may not of its own accord anend the settlenent to add, delete, or
nodi fy any term The court may, however, informthe parties that
it wll not approve a settlenent unless the parties anend the
agreenment in a manner specified by the court. This subsection
does not Iimt the court's authority to set fair and reasonable
attorneys' fees.

(e) If, before or as a result of a fairness hearing, the
parties agree to nodify the terns of a settlenent in any materi al
way, new notice nust be provided to any class nenbers who nmay be
substantially adversely affected by the change. In particul ar:

(1) For opt-out classes, a new opportunity for class
menbers to opt out nust be granted to all class nenbers
substantially adversely affected by the changes to the
settl enent.

(2) Wen a settlenent is nodified to increase
significantly the benefits to the class, class nenbers who
opted out before such nodifications nust be given notice and
a reasonabl e opportunity to opt back into the class.

(f) For class nenbers who did not opt out of the class, new
notice and opt-out rights are not required when, as a result of a
fairness hearing, a settlenent is revised and the new terns woul d
entitle such class nenbers to benefits not substantially |ess
than those proposed in the original settlenent.
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Not es of Conference Cal
Feb. 12, 2015
Rul e 23 Subcommi ttee
Advi sory Commttee on Cvil Rules

On Feb. 12, 2015, the Rule 23 Subcomm ttee of the Advisory
Conmittee on Givil Rules held a conference call. Participants
i ncl uded Hon. Robert Dow (Chair, Rule 23 Subcomm ttee), Hon.
David Canmpbel|l (Chair, Advisory Commttee), Elizabeth Cabraser,
Robert Kl onoff, Prof. Edward Cooper (Reporter of the Advisory
Conmittee), and Prof. R chard Marcus (Reporter of the Rule 23
Subconmi ttee).

Settlement Approval Criteria

Since the last call, Prof. Marcus had drafted alternative
| anguage to address issues raised during the call and circul ated
the redraft, which (as slightly nodified to add "adequate" into
factor (ii)) has two alternative |ead-ins before the four
criteria are |isted:

Al ternative 1
(2) If the proposal would bind class nenbers,
(A) the court nmay approve it only after a hearing and
on finding that it is fair, reasonable, and

adequate. The court may make this finding only on
finding that:

Al ternative 2
(2) |If the proposal would bind class nenbers,

(A) the court nay approve it only after a hearing and
on finding that trt+—+sfarr—reasonablte—and

(i) the class representatives and cl ass counsel
have been and currently are adequately
representing the class;

(ii) the relief awarded to the class (taking into
account any ancillary agreenent that nay be
part of the proposal) is fair, reasonabl e,
and adequate given the costs, risks,
probability of success, and del ays of trial
and appeal ;
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(iii) class nmenbers are treated equitably
(relative to each other) based on their facts
and circunstances and are not di sadvant aged
by the proposal considered as a whol e; and

(iv) the proposal was neqgotiated at armis |l ength
and was not the product of collusion.

(B) The court may al so consider any other nmtter
pertinent to approval of the proposal., and may
refuse to approve it on any such ground.

It was noted that this revision of the draft discussed on
Feb. 6 was designed to put into the rule (1) an explicit
requirenent that the court find all four requirenents satisfied
to approve the proposal, and (2) an explicit recognition that the
court may di sapprove the proposal on other grounds even if al
four listed findings can be nmade. There was no further
di scussion of this topic.

Settlenment C ass Certification

The call began by returning to the settl enent class
certification (b)(4) subject on which the Feb. 6 call had focused
at the end. The question was whether further discussion was
needed. One abiding concern is the extent to which (b)(4)
treatment should be avail able for classes certified under (b)(1)
or (b)(2). A suggestion was that this should be kept open, as it
is with the brackets around the phrase "in an action under
subdi vision (b)(3)."

A reaction was that, upon reflection, it seens wise to | eave
this issue open for further consideration. People with
experience in enploynment law litigation would be useful resources
about whet her settlements of (b)(2) class actions would be
assisted by inclusion of those cases within (b)(4). Wth (b)(1)
settlenments, there is usually a nonetary fund created.

That pronpted the question whether one could really
conprom se on the question whether there is actually a limted
fund. The answer was that usually settlenents like this involve
a discrete fund (such as insurance coverage), as in an
i nterpl eader situation. Sonetines there may be a conpany on the
brink of bankruptcy that does not want to file a bankruptcy
proceeding. It mght be that there are situations in which it is
legitimate and inportant to have a (b)(4) option for (b)(1l) type
cases.

But it was affirnmed that the chief concern underlying this
di scussion was the (b)(3) class action and particularly the role
of superiority in that setting. For present purposes, it seens
w sest to go forward with essentially the sort of draft that we
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have di scussed. That woul d need some further attention on topics
the subcomm ttee has di scussed, but should be suitable for w der
exam nation and di scussi on.

Cy Pres Treat nent

This topic was introduced as involving several issues. One
is whether any rule anmendnent is really needed. Several courts
of appeal s have endorsed, or even adopted, directions very mnuch
i ke (sonetinmes explicitly based upon) ALI 8 3.07. So one m ght
say that this judicial action is rapidly solving any problemthat
exi sted. Another and potentially challenging issue is suggested
by the bracketed phrase "if authorized by law." The question has
two aspects. One is whether a civil rule could create such a new
"renmedy."” Another is to ask where authority to approve such
provi sions conmes fromunless provided by civil rule. Yet another
set of issues is whether the provision should have to be inserted
into the settlement for the court to be able to approve it. The
reason that mght not happen is that the parties may not
appreciate that the settlenment clainms procedure will end up
| eaving a residue, and therefore fail to take account of that
possibility. Another question has to do with the possible
perm ssion to skip distributions of |ess than $100. There seem
to have been effective distribution prograns that involved
payouts considerably [ower than $100. |Is that really a |evel at
whi ch we can assune it costs too nuch to distribute the funds?

An initial response focused on the last point. It's becone
much nore cost-effective to send checks to class nenbers, at
| east if defendant has a list of nost of them Sone in the
clainms distribution business say that if it's nore than one
dollar they can do it at reasonable cost if they have an address
list. The goal really should be to dispense with a tine-
consum ng or burdensone cl ai ms subm ssion process. So things
seemto be inproving. At the sane tine, it seens clear that we
need a rule to address these issues. Chief Justice Roberts
statenment in the Facebook case makes it clear that sonething
shoul d be done. And the ALI guidelines are cited fairly often by
courts, so they offer an initial roadmap for rul emaking. Having

guidance in the rules will assist judges. It will also provide
sonme focus and gui dance for objectors by indicating what sorts of
provi sions are subject to challenge. Including cy pres

provisions in a settlenment agreenent is alnost certain to draw
objections in today's climate. Having a rule would probably
channel, and m ght reduce, that objector activity.

Attention was drawn to (e)(3)(iii) of the draft, which says
that when distributions to the class are not economcally
reasonable it is permssible to distribute instead to soneone
el se "whose interest reasonably approxi mate those being pursued
by the class.” Can a civil rule do that?
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The reaction was that this is a difficult topic. The "if
authorized by |aw' clause partly addresses that question, by
indicating that the rule itself does not purport to create
authority to order such a renmedy. On the other hand state |aw or
sonme federal source may do so. For exanple, in California Cal
Civ. Pro. Code 8§ 384 essentially forbids reversion provisions in
cl ass-action settlenments and also directs that any residue after
distribution to the class should be to an entity pursuing the
goals of the class action and, if that is not possible, to an
entity providing |legal representation to the needy.

It mght be an interesting question whether one could seek
to have a California federal court enforce the California
provision in a class action based on state |law. One response
woul d be that the state statute cannot be enforced because Rule
23 applies in federal court and it governs. That is sonething
like the view the Suprenme Court adopted in its Shady G ove case,
where the majority said that a New York limtation on use of
class actions did not apply in federal court -- even though the
cl ai m bei ng asserted was based on New York | aw -- because Rule 23
defines when class actions nmay be brought in federal court. So
if the California statute is held not to apply to federal -court
cl ass actions based on California | aw because that's governed by
Rule 23, that may inply that Rule 23 can affirmatively deal wth
the problem On the other hand, another aspect of the
subst ance/ procedure distinction in the Rules Enabling Act is to
guard Congress's right to make substantive federal rules, and a
| ot of the cases are based on federal clains rather than state
I aw.

An initial reaction to these problens was that the
California statute is treated as "procedural™ by the California
federal courts. Perhaps that is on the notion that it was not
intended to be applied by other courts (including federal
courts), but perhaps it reflects a view that Rule 23 already
covers the subject. On the other hand, it is true that
California federal judges have seened to find 8 384 to provide
useful guidance in deciding howto handle sim |l ar problens.
There are nore conplications if one discusses clains created by
Congress. But over all there is a saving grace here -- this is
created by settlenment, not a "renedy" created by the court.

Anot her reaction was that the ALI Principles handle cy pres
in exactly that way -- sonething that parties may include in a
settl enent.

Anot her thought was that cy pres has equity origins. The
sort of judicial authority we are tal king about when we address
cy pres is sonmething that has been recogni zed for a long tine.

Thi s di scussion pronpted a question: Shouldn't the
Conmittee Note nmake it clear that the rule provision does not
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purport to create a renmedy for a litigated case, but only to
provi de gui dance for a court in evaluating a provision the
parties have included in a settlement agreenent? So the court
authority that is involved here is not in designing "renedies,"
but the authority that's always been in the rule for review ng
and evaluating settlements. That is what Rule 23(e) is al
about, and this is consistent with that |ongstanding authority.

That raised a question: In how many cases in which cy pres
provi sions were included in settlenent agreenents could the court
have included a simlar provision in a litigated judgnent? A
response was that probably there would usually have to be a
reversionary feature of a litigated judgnent. That drew the
response that cy pres is probably necessarily confined to the
settl enent context, and therefore that a rule about that context
woul d not "create a renedy."

At the sanme tine it was al so observed that there are |ega
grounds for disgorgenent in sone circunstances, and a reversion
is inconsistent with the renedy. Thus, it would probably be w se
to note that the underlying substantive |aw of renedi es m ght
provide a justification for use of sonmething like a cy pres
solution. That renmedy woul d not be created by Rule 23, however.
Sonetinmes, when there is a residue in such circunstances the
result is escheat to the state. In Texas, that is the view of
state officials.

Anot her view of the issue was offered: In a way this gets
at what the goal of such litigation is. Oten, perhaps usually,
it is designed for conpensation purposes. But sonetines it is a
formof public enforcenent of |egal protections, sonmewhat |ike
gui tam proceedi ngs.

Anot her reaction was that "if authorized by |aw' should be
retained for present. However nuch one m ght find sone instances
hard to categorize, there surely are instances (and are surely
sonme cases) in which the parties propose neasures that cannot be
justified by any sensible cy pres notions. And fromthe
perspective of judges, there is not a lot of law on this subject.
That may be sonmething the Chief Justice had in mnd in his
Facebook statenment, when he suggested the Court may need to take
up the topic. Even if there nmay be cases in which the right
outcone i s debatable, judges would benefit from having rules that
exclude | ots of inproper things.

That view was supported on the ground that such a rule would
al so provide gui dance and ground rules for objections. In recent
years, cy pres provisions have been a magnet for objections. It
may even happen that settling parties will put a reversion cl ause
into the settlenment agreenent rather than a cy pres provision
just to avoid having the cy pres provision draw objections.

Right now, if there is a cy pres provision, the courts have to
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figure out on a case-by-case basis what should be allowed. And
obj ectors have no direction about what is and is not a
guestionabl e provision or use of cy pres. Both would benefit
fromsensible rules. Unless cy pres is addressed in the rules,

it wll continue to generate litigation and burdens for the
courts. That might in sone instances pronpt statutory regulation
of the subject. California 8 384 was a product of a political
conprom se. A nationw de statute m ght be very difficult to
design. A rule is a better way to go.

That drew a question: Should a rule say that any cy pres
provi sion nmust be included in a settlement agreenent so it can be
approved as part of a settlenent agreenent? One issue mght be a
need to re-notice the class after it was determ ned that there
was a residue. Another is that it seens to draw objections
(al though that m ght be less of a problemif there were a rule
provi di ng gui dance). Should the rule require it to be in the
settl enent agreenent?

The response was that including the provision in the
settl enent agreenment is o.k. The judge should know that it's
there. The agreenent is posted online, and anyone can read it.
Rel ating particularly to what the rule is about, that provision
is one of the things approved by the court under Rule 23(e). And
putting it in the agreenent neans there is a way to avoid a
reverter provision. Having a reverter provision provides an
incentive for the defendant to try to design an arduous cl ains
process.

The resolution was to proceed with a revised version of the
draft before the Subcommittee to provide a focus for discussion
during the April Advisory Comrittee neeting. One thing in
particular would be to include in the Commttee Note the point
that this is a rule about provisions of the parties' settlenent,
not a freestanding "renedy"” for the court to use in a litigated
case.

Dealing Wth Qbjectors

The question was introduced with the drafts before the
subcomm ttee that addressed two general topics -- whether to
forbid wthdrawal of objections (Alternative 1) and whether to
direct the parties to file a statenent when seeking perm ssion to
wi t hdraw an objection that identifies any agreenent made in

connection with that objection (Alternative 2). 1In addition
there was a draft of an amendnent idea to focus on "standing to
object."” There was al so di scussion about the possibility of

requiring a bond fromthe objector who seeks to appeal, and
finding a spot in the rules (probably at |east partly in the
Appel l ate Rul es) for approval of w thdrawal of an appeal. The
current reality seens to be that Rule 23(e)(5) may solve the
probl em of objectors who hold the settlenment hostage at the
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district court level, when the delay is necessarily rather
l[imted, but that there is presently no renmedy for the much

| onger del ay taking an appeal can produce. So perhaps the
overall reality is that the only real problemis wth appeals.

A first reaction was that this is an area where we need to
hear fromthe specialty bars -- enploynent discrimnation
litigation, consunmer litigation, securities fraud litigation,
etc. The bondi ng techni que has been enpl oyed by many courts,
al though the 10th Crcuit has recently disapproved it or
significantly limted its use. Requiring a bond may be effective
in dealing with serial objectors, but not if they are well -
funded. In fact, it seens that there is a growi ng "objector
industry,” and a significant nunber of objectors are well funded.

A question was raised: How can a court refuse to permt an
objection to be withdrawn? That is what Alternative 1 calls for
and it is also inplicit in Alternative 2, augnented by
i nformati on about side agreenents. The response was that this
is, in away, a quandary under the current rule. Rule 23(e)(5)
al ready says that an objection may be withdrawn only with the
court's perm ssion. Perhaps an objection can be "abandoned"
wi t hout invoking this rule provision, and perhaps class counsel
and the objector could reach a "side agreenent” that the objector
woul d abandon the objection. So the possible anmendnents don't
create this basic problem which is a feature of the current
rule. On the other hand, it is not certain how well the present
rule is working. It seenms that the current problens relate to
appeal s, not objections in the district court, so that the
current rule is not producing this sort of problens. Mybe
(hopefully) it has actually sol ved problens.

Anot her reaction was that the current rule is val uable.
Havi ng that rule nmeans that class counsel can tell objectors who
are trying to extract tribute that they can't go al ong because
the court nust approve w thdrawal of an objection and the court
nmust now be informed of the ternms for that wthdrawal. That goes
sonme di stance toward solving the hostage problemthat can result
froman objection, but the basic purpose of all this is to help
the court evaluate the settlenent. For that purpose, we actually
al nost want to encourage objectors; as has sonetines been said,
there are "good" objectors and "bad" objectors.

Regardi ng the "bad" objectors, it was asked whet her judges
sonmeti nes i npose sanctions on objectors. An imedi ate reaction
was that the bond requirenents inposed on occasi on seem sonmewhat
i ke that, though they are different. On at |east one occasion,
a court becane inpatient enough with an objector to bar that
person from maki ng further objections in that district.

On the sanme subject, it was noted that the devel opnent of
the ALI Principles included consideration of urging puni shnment
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for "bad" objectors. But one concern was that those provisions
m ght al so deter "good" objectors.

Anot her reaction was that it is likely some judges calibrate
their handling of the bond requirenent in part by asking whet her
this is one of those notorious serial objectors.

But it was asked whether this is basically a problemwth
the appeal, not at the district court. That is before the
Appel l ate Rules Committee. That drew agreenment: If the only
delay issue were in the district court, nobody would care. It's
the tinme required to dispose of an appeal that is the major club
"bad" objectors can w el d.

That drew attention to 8 3.08(d) of the ALl Principles,
whi ch was an effort to calibrate an appropriate sanctions regine
for abusive objectors. Looking at that m ght offer ideas for
possi bl e rul e provisions. Whether any of those would be useful
is unclear, but probably they deserve sone consideration at this
st age.

It was noted that 8§ 3.08(d) resulted fromintense
consi deration of the two-edged potential of sanctions provisions
in this area. There is a good chance that sonme of the nost
prom nent "good" objectors would support sonething al ong those
lines. They think that judges can differentiate on a case-by-
case basis between "good" and "bad" objectors. A rule probably
cannot do so in an all-purpose manner, or using specified
criteria, but judges can react to it when they see it.

The resolution was that Prof. Marcus should | ook at 8§
3.08(d) and consider how or where sone provisions along those
lines mght fit into the civil rules. [If a way can be found,
Prof. Marcus should circulate ideas to the Subcommttee. Mre
generally, the topic of dealing with objectors should go forward
as outlined during the call.

Anot her question was whether to focus also on "standing to
object," as had been suggested in one conment received by the
Comm ttee. But the question was raised how a court shoul d react
to a very valid objection when offered by a class nenber whose
"standing"” is challenged. The court's obligation, after all, is
to deci de whether the proposal is fair, reasonable, and adequate.
If it is not, should it matter that the objection is raised by
sonmebody w thout standing? Don't we want to encourage good-faith
obj ections? |ndeed, sone of the objectors who are nost likely to
be hel pful, such as Public Ctizen, are not thenselves class
menbers.

A reaction was that outfits like Public CGtizen al nost

al ways present objections on behalf of class nenbers, so standing
is not likely to be an inpedinent for them On the other hand,
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CAFA requires that state attorneys general or conparable
officials be given notice of proposed settlenents when the cl ass
includes citizens of their states. Perhaps the CAFA notice
provision inplicitly gives these officials "standing" to object.
28 U.S.C. § 1715(d) says that the court may not approve the
proposal until 90 days after notice is given to the appropriate
officials. Presumably they can do sonething during that 90-day
period, and objecting seens |ike what they would do if they saw
problens with the proposal. Maybe their objections are "on
behal f of" their citizens and therefore supported by standing,
but it seems not to be useful to introduce this issue.

One way of | ooking at these issues was: "Wat do we gain by
addi ng the issue of standing?" The real question is whether to
approve the proposal, and spending energy scrutinizing the inpact
of various provisions on specific class nenbers who object seens
a distraction. The consensus energed that this idea had dubious
utility and was not worth the effort. Courts surely will listen
to argunents that a given objector is just a spoiler |ooking for
a payoff, particularly when supported with convincing proof that
the objection is actually contrary to the objector's interest.

Therefore, going forward, the agenda materials will (1) not
rai se the standing issue; (2) present only what was Alternative
2, not the conplete prohibition on wthdraw ng objections; and
(3) explore the possibility of sonme sanctions provision along the
line of ALI § 3.08.

More generally, it would be inportant for the Rule 23
Subconmittee to maintain contacts with the Appellate Rul es
Conmittee to coordi nate work on possi bl e nethods of addressing
the wi thdrawal of objections or appeals after a notice of appeal
is filed. 1t would be inportant to contact the Chair and the
Reporter of that conmttee about where we are. Probably it would
be preferable to have approval done by the district court if that
can be worked out.

Rul e 68 and "Picking Of" the C ass Rep.

In the 7th Grcuit, the "pick off" technique of pronptly
offering the class rep. the maxi num anount he or she could
i ndividually recover and thereby nooting the case has evidently
had sonme success. The "solution" to that problemis an "out of
the chute" class certification notion before the defendant makes
an offer. But it is a rare case in which plaintiff is ready to
litigate class certification this early in the litigation. So in
sonme places plaintiffs who make such early notions al so nove to
stay deci sion on them pendi ng di scovery and briefing of the class
certification issue. Judges in other parts of the country
sonetines seemto be inpatient wwth this tactic, and sone have
stricken such early notions with comments like "This is not the
Seventh CGircuit."” At least the 11th Crcuit seens inpatient with
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t he whol e set of issues.

The materials present a variety of nmethods of dealing with
these problens. \Whether this is a serious problem anywhere but
the 7th Circuit could be debated. The general subject is a focus
of a panel at the Inpact Fund class-action conference on Feb. 27
that Elizabeth Cabraser and Prof. Marcus intend to attend. For
present purposes, the matter should be kept on the Subconmttee's
agenda and carried forward using the existing materials to the
full Commttee in April.

| ssues Cl asses

The materials for the call included two possi bl e approaches
to this set of concerns. The first sought to build into Rule
23(b)(3) a recognition that at |east predom nance should be
viewed differently when it is appropriate to use (c)(4). The
second went the other way, and would anmend Rule 23(c)(4) to
provi de that issues certification may only be used in cases that
i ndependently satisfy Rules 23(a) and (b).

These i ssues were introduced as raising a somewhat basic
guestion about whether such a rule change is needed. The nmain
opponent to use of issues classes -- and therefore in favor of
sonething |i ke the second approach -- seens to have been the
Fifth Grcuit, in particular in a footnote in its Castano
deci sion nearly 20 years ago. Since then, panels of that court
have seened nore receptive to issues class treatnment in sone
cases. So if one reason for adopting this approach is to
reconcile or resolve a circuit split, that reason may be
di sappeari ng.

At the sane tinme, a nunber of what m ght be called
subsidiary issues could be inportant. Many of themrevol ve
around what shoul d be done once the central issue that supported
issue certification is resolved. It does not seemthe resolution
of that issue |leads to entry of judgnent on behalf of the class
menbers. Should notice then be sent to themthat they nust take
action to prove their individual entitlement to relief? Can the
court award attorney fees to class counsel at that time? |If the
common fund principle is the basis for an attorney fee award, it
does not seemthat there is yet a fund to draw upon. Should
maj or efforts be made to determ ne the anount of individual
relief if there is a prospect that the ruling on the issue so
resolved will be altered or reversed on appeal ?

A slightly different set of questions addressed whet her
i ssues cl asses should apply outside the (b)(3) format. 1In a
(b)(2) case, it may be that there is really nothing nore to
resol ve, or at least no individual issues to resolve, in
determ ning the nature and extent of relief. The class nenbers
need not "prove up" their clains in that situation. Gven the
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Suprenme Court's treatnment of "incidental"” nonetary relief in
(b)(2) class actions in Wal-Mart v. Dukes, the prospect of tinme-
consum ng i ndividual determ nations seens to have vani shed.

One idea mght be to ensure the availability an i medi ate
appeal fromthe resolution of the comon issue. That would at
| east deal with the risk that the initial district court ruling
woul d be significantly altered after nmuch work had been done on
determ ning individual claimanounts. The ALI spent a great deal
of time evaluating this problem and it was anong the nost
controversial in its Aggregation Principles. It may be that some
sort of avenue for discretionary review along the lines of Rule
23(f) is the nost suitable course. That m ght achieve finality
with respect to that issue.

The Rule 23(f) nodel drew support. Another analogy is to
Rul e 54(b), which calls for an initial certification by the
district court. Prof. Marcus should try to devel op a possible
anmendnent to enabl e i nedi ate revi ew.

Di scussion returned to the set of problens surroundi ng how
courts actually handle the "nmop up” that foll ows resolution of
t he conmon issue, assum ng that can be done in a way to achieve
adequate finality. Wat actually happens? The response was that
the court retains jurisdiction to resolve the nerits of
individual clainms for relief. This happens in enpl oynent cases,
and is starting to happen in consuner cases. The danmages
determ nation is made under the court's auspices, using either
witten or oral proof. Practical solutions can be found.

The reaction was that nost of the issues raised -- notice to
the class, entry of a "final judgnent,” etc. -- seemto have been
resol ved by practical |awers and practical judges. The "big
issue” is appellate review The rul emaki ng i ssues should be
carried forward, largely in the format already devel oped. One
addi ti onal possible question is whether issues classes should be
l[imted to (b)(3) cases. Nothing in the current rule says they
are, and the proposed change to (b)(3) does not say that they
cannot be used in (b)(1) or (b)(2) cases, so perhaps that change
to (b)(3) can go forward with a Conmttee Note recogni zi ng that
t his change made no change in the use of issues classes under
(b)(1) or (b)(2). That does not say we are affirmatively
aut hori zi ng such use, but only that we are not trying to alter
it.

Not i ce

This issue was introduced as al so seeking a pragmatic

solution that takes account of nodern realities. Eisen's

i nsi stence on notice by first class mail to all class nenbers who
can be identified seens truly antique.
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The drafts before the Subcommittee included one alternative
that would sinply renove the current requirenment of individual
notice in (b)(3) cases, and another that would add "by el ectronic
or other nmeans"” to the notice requirenment in (c)(2)(B)

An initial reaction was that giving individual notice in
many cases, particular certain kinds of consunmer cases, has
beconme vastly easier. There are enterprises that specialize in
managi ng clainms and distribution in class actions, and the people
who run those enterprises know how to do this job. The reality
is that they can identify, contact, and even pay class nenbers at
a nodest cost per capita. That is a reason why the $100
exclusion fromindividual distributions in the cy pres proposal
seens unnecessary. Smaller distributions can often be made
fairly readily.

Agai nst this background, the consensus was that Alternative

1 -- renoving the requirenent of individual notice -- seens |ike
overkill. Something like Alternative 2 -- explicitly recognizing
in the rule that electronic nmeans may be used -- is a better way

to go. That should be the approach presented to the ful
Conmittee in April.
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Feb. 6, 2015
Rul e 23 Subcommi ttee
Advi sory Commttee on Cvil Rules

On Feb. 6, 2015, the Rule 23 Subconmttee of the Advisory
Conmittee on Givil Rules held a conference call. Participants
i ncl uded Hon. Robert Dow (Chair, Rule 23 Subcomm ttee), Hon.
Davi d Canpbell (Chair, Advisory Commttee), Elizabeth Cabraser,
Robert Kl onoff, John Barkett, Prof. Edward Cooper (Reporter of
the Advisory Conmmttee), and Prof. Richard Marcus (Reporter of
the Rul e 23 Subcommttee).

Logi stics

Judge Dow called attention to the |ist of upcom ng events
that m ght involve sonme or all Subconmttee nmenbers:

| npact Fund C ass Action Conference (Feb. 26-27, Berkeley):
El i zabeth Cabraser is on a panel and Rick Marcus intends to
att end.

George Washi ngton University Roundtable on Settlenent d ass

Actions (April 8): Al nmenbers intend to attend.

ALl May 17 discussion: Al Subconmm ttee nmenbers except
Judge Dow intend to attend.

AAJ neeting in Montreal (July 11-14): It is uncertain
whet her there will be events specifically about class
actions. Elizabeth Cabraser will inquire. Several nenbers

could attend if there were pertinent events.

Cv. Pro. Professors' Conference in Seattle (July 17):
Subconmi ttee participants fromthe Wst Coast (Cabraser,
Kl onoff, and Marcus) will attend if possible. The second
day of this event is supposed to focus on aggregate
[itigation.

Duke Conference (in July?): Plans are not certain about
this event. Judge Dow has been in touch with John Rabi ej
about it.

Subcomm ttee m ni-conference: After discussion, the date
for the conference was selected -- Sept. 11, 2015. The
tentative location is the Dallas Fort Wrth Airport.

Subcomm ttee nenbers should plan to remain until Sept. 12 so
t hat the Subcomm ttee can have a foll ow up di scussion of the

poi nts made by conferees.

Advisory Committee neeting in Salt Lake Gty (Nov. 5-6):
Assum ng that the Subcomm ttee can convene at DFWon Sept.
12, it does not seemuseful to try to schedule a

Subconmi ttee get-together on Nov. 4. It may be useful to
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schedul e such a neeting on Nov. 7, but that is not certain
yet.
AALS Annual Meeting (January, 2016): It would be desirable

to be on the agenda for this neeting, perhaps as one of the
"hot topics"” itens for the neeting. There may be a
scheduling conflict with the Standing Comrttee neeting on
Jan. 7-8 in Phoenix, but that would not affect nost of the
Subconm ttee. Judge Dow wi |l make contact wi th Dean Dani el
Rodri guez (President of the AALS) about whether and when a
time can be found during the annual neeting, which is in New
Yor k begi nning on Jan. 6, 2016. |If sonething can be set up,
it would be useful to suggest including nention of it in
news| etters for several sections of the AALS, including
civil procedure, litigation, and federal courts. It m ght
al so be desirable to mention this event on the Gvil
Procedure listserv that includes many civil procedure

pr of essors.

(1) Settlenent approval criteria

Di scussion turned to the first of the seven potenti al
amendnment topics. It was introduced as presenting the question
what should be carried forward now for further discussion with
the full Advisory Commttee during the April neeting and al so for
reactions fromthe roundtable panelists at the GWNevent on Apri
8. One approach is the ALl version -- identifying a relatively
short list of mandatory topics and | eaving open any others that
are relevant to a given proposed settlenent. Another approach,
illustrated by Appendix | to Ed Cooper's circul ation, would
enunerate a rather long list. That |longer list resenbled the
list that Elizabeth Cabraser devel oped of current factors
articulated in the various circuits, but it also includes sone
subjects that are not on any court's list, and does not include
sonme things that are on sone courts' |ists.

Anot her introductory comment stressed that one way of
| ooki ng at the present choices is between |eaving the rule as it
is now and changing it. Any change is |likely to cause sone
difficulties early on, sinply because it is different. Adding
new factors m ght be nore destabilizing. But adding (or
changi ng) factors mght also identify inportant considerations.
An exanple is to suggest that the court give particular attention
to whether public officials have expressed a view on the
desirability of the proposed settlenent. CAFA invites themto do
so, and they may be inportant sources of independent reactions to
a settlenent proposal. Several of the factors on the Cooper |ist
are not on the Cabraser list, and vice versa. To the extent any
new |list is open-ended, and permts reference to other factors,
adopting a list mght not be worth doing. But if it is inportant
to get courts to think about things they are not currently
consi dering, having a longer list mght be preferred.
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An initial reaction was that "the factors lists are old."
One mi ght even say sone are fossilized. WMst of these factors
come fromcases fromthe 1970s and 1980s. Very few were
formul ated after Anchem was decided in 1997. And they antedate
the current trend to backl oad the certification decision. Nowis
a good tinme to look at all of the factors. The current |ong
lists contribute to settlenment reviews that consist of "duly
checking off" the circuit's various factors, often with a
concl usory one-sentence reference to the factor -- "This does not
apply" or "This is satisfied.” 1In addition, the lists are things
t hat objectors focus upon. Shortening the list will narrow the
range of things that objectors can bring up. Elimnating
uni nportant itens can be a value then, and can al so focus
objectors on what really matters.

Attention focused on the additional factors on the Cooper
list from 2000 that seened not to be on the actual existing |ist.
These incl uded:

Factor (D) -- the maturity of the underlying substantive

i ssues.

Factor (E) -- the participation in the negotiation of the
settl enent proposal by class nmenbers or representatives.
Factor (H) -- the existence and prospects of other pending
cl ass actions.

Factor (L) -- the clains processing procedure in the

settl enent.

Factor (M -- whether another court has rejected a

substantially simlar settlenent.

Sonme of these seemto be connected to topics addressed in the
1996 package, such as maturity of clains as a Rule 23(b)(3)
factor on certification. Ohers seemrelated to the concern
considered at length in 2000-01 -- addressing the binding effect
of federal -court decisions on whether to approve a given

settl enment and whether state court could be required to respect
t hose deci si ons.

A reaction was that maturity mght also | ook to sone things
that courts do now consider, such as the ampbunt of discovery done
in this case. The suitability of the clains process is very
i mportant but did not seemto get onto the courts' lists of 30 or
40 years ago. Now there is an FJC C ass Action Notice And d ains
Checklist, which has detail ed advi ce about how to eval uate such a
clainms process. Judges use it, and it is very good. It tells
j udges (and | awyers) what such processes should | ook |ike.

Anot her reaction to the list from 15 years ago is that it
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was partly addressed to concerns in nmass tort class actions. It
is not clear that current concerns are exactly the sane.

A different question was about how the court is to enpl oy
the list of criteria. That |list was drawn fromthe ALI
Principles. That is a sensible beginning. The ALl project
i nvol ved nuch consi deration of the various lists that had emerged
fromcourt decisions, and was an attenpt to distill them and
| eave out sone that seened unhel pful. But the draft does not say
inthe rule (v. the Note) that a court may not approve a
settlenment unless it can make those findings. It also does not
say that the court may refuse to approve a settlenent even though
the four findings are satisfied. The ALI Principles also say
that there should be no presunption that a proposed settlenent is
reasonabl e just because it has been proposed by the | awers.

One focus for these concerns was on alternative rule
| anguage at lines 14-15 of the discussion draft of the rule --
whet her the court nust "consider whether” or "find that" the four
conditions specified in the draft are satisfied. Saying "find
that" seens pretty clearly to say that the court may not approve
the settlenent unless it so finds. Saying that the court "may
consider"” any other matters seens inplicitly to nmean that it can
refuse to approve even if it can nmake the findings that are
required.

Anot her partici pant enphasized that it would be inportant to
be crystal clear about these matters in the text. At |east sone
Suprene Court decisions indicate that Commttee Notes don't count
for much when rules are applied. Leaving inportant things only
in the Note is risky.

Consensus: A recapitulation was that the consensus of the
call seened to be that (1) the rule should require findings
on the four matters; (2) the rule should nake clear that a
settl enent may not be approved if those findings cannot be
made; and (3) the court may di sapprove a settlenent even if
it can make those findings.

The third point drew support: "Don't create argunents that
sonebody is entitled to approval."” It should always depend
ultimately on the court's infornmed discretion.

A suggestion was that one way to do it would be "nust find
and may consider." Reference mght be had to 8§ 3.05(b) of the
ALl Principles.

Anot her reaction was that this sort of enunerati on woul d be
useful to judges and hel pful to practitioners.

Attention was drawn to the draft Note, which says that the
rule is designed to "supersede” the lists adopted in the various
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circuits, but it then says that other factors may be consi der ed.
s that consistent? One reaction was that the goal is to make
clear that the court has authority to refuse approval on grounds
that, in a given case, counsel against approval, but that a court
may not approve unless the four main criteria are satisfied.

That approach drew support. The goal is to capture the
essential point -- the four factors nust be established in every
case, but in given cases there may wel |l be additional factors
specific to the case that matter in that case. A goal is to
force | awyers and enabl e judges to focus on the things that
really matter. Although the conposite of the current circuit
factor lists looks long, it really is not so long; to a
significant extent, the various courts use different |anguage to
describe essentially the sane thing. The basic objective should
be to identify the subjects on which the judge nust feel
confortabl e maki ng a finding.

That effort received support enphasizing the use of "just”
in Rule 1: The handling of class actions should be consi stent
around the country. Having a relatively short list wll
contribute to that outcone.

It was asked why the ALI's fornul ation had not been nuch
cited by the courts. The cy pres section of the Principles has
recei ved nuch attention, but the settlenent approval provisions
have not. Does this suggest that the courts do not accept the
settlenment criteria fornmulation? A response was the many judges
probably feel that they have circuit precedent that tells them
t hey must adhere to and discuss that circuit's list of factors.

That expl anation drew agreenent. "People address things
that don't matter because they are on the circuit's list."
People are afraid to deviate fromthe approved |ist, and
therefore try to shoehorn what matters into the list rather than
i sol ate and enphasi ze those things that matter. Both sides of
the v. wll favor having this clarified.

At the sane tinme, the question of having a different |ist
shoul d be kept alive. The solution there would be to include the
Cooper factors as an Appendix to this segnment of the evol ving
draft of anmendnment i deas.

(2) Settlenment Cass Certification
Thi s subject was introduced as involving at |east two ngjor
issues: (1) whether to extend beyond (b)(3) classes, and (2)
whet her to countermand things that Anchem held, and if so whether
to say so.

An initial question was whether the Conmttee can change
what the Suprenme Court ruled. The answer is that changing the
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rule can alter the outcome the Court reached under the rule as it
was at the tine the Court decided. Probably it would be
desirable to make it clear that is the objective, if it is indeed
t he objecti ve.

One aspect of Anthem that has drawn nuch attention is the
Court's insistence there that predom nance be satisfied even for
settlenent certification. How has that worked out? The answer
was that there is a fair anount of jurisprudence about what
predom nance nmeans in the settlenment context, as opposed in a
litigation class situation.

The "central question"” was put: |Is there sonething in
current practice that should be |iberated by a rul e anmendnent ?
The response was that, for the nost part, people are plugging
al ong. But the issues presented by Anthem can distract courts
fromthe things that really should matter. For one thing,
obj ectors sonetines seize on the predom nance issue. Resolving
t hat question will be helpful. It wll probably receive nore
support from defense | awers than plaintiff lawers, but it wll
hel p both sides of the bar.

Anot her issue was whether it would be useful to say that a
case can be a settlenent class only if it "satisfies Rule 23(a)."
The ALI Principles put this differently, by making settlenent
certification contingent on whether there are significant conmon
i ssues a sufficiently numerous class. Wuld that be better?

A reaction was that invoking Rule 23(a) seens sinpler, but
may raise difficulties. For exanple, typicality may not matter
in the settlement context. Wether or not the naned plaintiff
woul d be subject to enbarrassing exam nation at trial due to a
crimnal record, etc., that does not matter in the settl enment
cont ext .

Anot her problemis that Wal -Mart v. Dukes has hei ghtened
concerns about involving the commbn question requirenent of
23(a)(2). It may be better to substitute a reference to
commonal ity as in the ALl version. Mre generally, the ALI
approach was to introduce selective reference to matters
identified in Rule 23(a), rather than invoking that rule
provi si on whol esal e.

Anot her response was that the real goal should be to put the
enphasi s on whether the class is cohesive.

A question was raised: How can the defendant support a
settl enent when approval depends on finding that 23(a) is
satisfied and simultaneously oppose certification for litigation
pur poses on the ground 23(a) is not satisfied?

The response was that "parties don't toss away their
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argunents." Defendants nmake it clear that they are reserving al
argunents about litigation certification when they agree to
support certification for purposes of settlenent.

But, it was asked, isn't there a |aw of the case problemif
the court declines to approve the settlenment? That drew the
response that this is kind of like an "escrow' situation; the
concessions for settlenent review are only good if that goes
through, and if it does not go through they are all retracted.

The bottomline was that a draft should offer an alternative
to invoking and relying on satisfying 23(a). This m ght be based
in part on the approach adopted by the ALI Principles.

Di scussion returned to whether a new (b)(4) should be
l[imted to (b)(3) certification. An immedi ate response was t hat
there are lots of (b)(2) cases that settle. The courts have
recogni zed settlenent outside the (b)(3) context.

Anot her question was whet her Anthem has had an inpact on
settl enent of cases brought under (b)(2), to which the answer was
that it has.

But that raised the question whether opting out should be a
feature of (b)(1) or (b)(2) cases. How can the injunction forbid
t he defendant fromusing certain practices with class nenbers but
permt it to continue to use challenged practices with those who
opted out? Another response was that allow ng opting out would
conpl etely defeat the purposes of (b)(1l) certification.

A further response was that the courts can still permt
opting out for equitable reasons in specific cases.

The tinme for this call had expired; the discussion wll
resunme on Feb. 12.
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On Dec. 17, 2014, the Rule 23 Subcommittee of the Advisory
Conmittee on Givil Rules held a conference call. Participants
i ncl uded Hon. Robert Dow (Chair, Rule 23 Subconmttee), Elizabeth
Cabraser, Robert Kl onoff, John Barkett, Prof. Edward Cooper
(Reporter of the Advisory Conmttee), and Prof. R chard Marcus
(Reporter to the Rule 23 Subconmittee).

Judge Dow i ntroduced the call by explaining that discussions
after the COctober Advisory Conmttee neeting suggested that the
Rul e 23 anmendnent possibilities m ght nove forward sonewhat nore
rapi dly than had previously been discussed. A plausible goal
woul d be to have an amendnent package ready for consideration by
the Standing Conmmttee and publication in June, 2016, which would
mean approval by the Advisory Committee at its Spring, 2016,
meeting. That, in turn, would probably call for relatively
advanced drafts to be discussed during the Fall 2015 neeting, and
some sort of initial discussion drafts circulated for discussion
during the April, 2015, neeting.

This revised tinetabl e depends on the Subconmttee' s confort
with the list of possible amendnent ideas it has identified.
Certainly nothing is entirely off the table even if not on that
l[ist, but it does seemthat various sources identify these
topics, and therefore that this is the right list. For this

conference call, then, the goal is to march through the |i st
circulated for the call and see if sonme should be renoved from
the list. In addition, it would be inportant to determ ne

whet her there are other topics that should be added to the |ist.
(1) Settlenent Approval Criteria

This topic was introduced as frequently of concern to
j udges, who probably have to revi ew proposed settl enents nuch
nore frequently than they certify classes (at |east for
[itigation purposes -- certification for settlenment is considered
under the next heading). The judges (and the | awers) may
confront very long lists of criteria under the precedent in
various circuits. The sanme sort of nmessage energed during the
ALl work on the Aggregate Litigation project -- that the range of
criteria was too |arge.

The ideas for approaching this set of concerns build from
the ALl work. One tension is whether to limt the factors that
can be considered. The ALl reported considerabl e unhappi ness
with the variety of factors that crop up in the lists used in
various circuits. Keeping track of all the various lists may be
a concern mainly for | awers who practice across the country.

But having identified the particular ones for a given circuit
often does not assist the court or the |awers nmuch in nmaking the
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settl enent - approval judgnent.

One nodel for an approach to Rule 23(e) m ght be the
approach of Rule 23(g) to appointnment of class counsel. Rule
23(g) says that there are four factors that nmust be consi dered
whenever the court nmakes a cl ass-counsel appoi ntnent, and that
any other pertinent factor nmay al so be considered. A rule m ght
have a closed list, or a mandatory list with authority to
consi der any other pertinent factor. The 2000 draft of Rule
23(e) possibilities took a sonmewhat different approach,
identifying a very |large nunber of possible factors.

A reaction to these possibilities was that courts would
benefit from having a touchstone for nmaking deci sions about
whet her to approve proposed settlenents. It was agreed that
identifying a few things that the court nust consider is useful,
but not trying to shut the door on a variety of other
considerations that m ght be inportant in given cases. On the
ot her hand, sone things courts have cited should be renoved from
consideration. A prime candidate for renoval is the opinion of
counsel ; they have negotiated the deal and are supporting it.
That is a nake-wei ght reason for judicial approval, but does show
up on sone lists of factors. The nunber of opt-outs, any
possi ble conflict of interest, etc., are all things that may be
important in some cases.

Anot her participant agreed that the variety of factors
i ncluded on one circuit's list or another is quite daunting. The
goal of a rule should be to list the "core factors.” It should
not try to be a closed list; it would never be possible to |ist
all the factors that could ever matter. A rule cannot disable
courts fromexercising their discretion about what is a fair
settlenent, and it should not try to do so. Moreover, it is not
really true that the various |lists are hugely different; instead,
it seens that they vary sonmewhat in terns of term nology and al so
in ternms of enphasis. At the sane tine, at |east sonme m ght best
conme out, and the opinion of proposing counsel heads the list of
t hose that do not make sense.

It was remarked that the Subconm ttee would benefit by
havi ng a "spreadsheet” or sonething like that listing the factors
included in the various tests like the Ginnell factors (2d
Crcuit) and Gerst factors (3d Crcuit). An effort could be nade
to put together such a listing; |awers who practice in the area
have to develop their own, so it should not be too difficult to
conpi | e one.

Anot her idea was that a Conmttee Note to such a "core
factors” rule could say that it supersedes the various itens on
circuits' lists to the extent that may have been regarded as
mandat ory "checkoffs" in those circuits. That is not to say they
may not be pertinent in given cases, but the "checklist" could be
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confined to the ones in Rule 23, not all the others that found
their way onto a given circuit's list.

At the sanme tinme, it was noted that the circuits' lists are
not particularly diverse. |Indeed, it seens that circuits have
been borrowi ng fromone another. Certainly adopting the core
factors of the sort identified by the ALI would not involve
overruling the decision of any circuit. To the contrary, it
woul d probably be nore |ike adopting the common features of
various lists and including themin the national rule. That idea
drew support -- "I like the idea of collecting the | aw of the
| and on settlenment review"

A caution was noted: It wll be inportant to keep in mnd
how such a listing of factors ties in with the possibility of
certification for settlenment only. 1In addition, it would be

useful to keep in mnd the possibility of mentioning factors (at
least in a Commttee Note) that have not been included on any
circuit's list.

It was al so noted that borrowing directly fromthe ALI
principles could cause difficulties because it was an integrated
docunent that used its own terns. One exanple is the idea of
"indivisible relief" as the sort of thing that at |east Rule
23(b) (2) addresses.

A concluding comment was that there is virtually a unani nous
desire in the bar for sensible and consistent settlenent approval
criteria, and also for criteria for settlenment class
certification.

(2) Settlenment Cass Certification

This topic was introduced with the 1996 draft (b)(4), which
sought to undo a Third Crcuit line of cases that permtted
settlenment certification only if litigation certification would
be warranted. After the Suprene Court made its Anthem deci si on
in 1997, this proposal was shelved. It mght be tine to bring it
out again. And one possibility would be to do sonething that is
out of step with Anchemis interpretation of the current rule.
Anthem said that 23(e) settlenment review is no substitute for
rigorous application of the criteria of 23(a) and (b) (except for
manageabi lity). A prime sticking point has been the role for
predom nance in this analysis. So one possibility sketched in
the materials for the call was to say (at least with regard to
(b)(3) certification) that settlenment class certification is
permtted if the court approves the settlenent under 23(e).

One reaction was that there are a few decisions in which the
| ower courts have tried to work through what predom nance neans
in the settlement certification setting. One exanple is Hanlon
v. Chrylser, a Ninth Grcuit decision. Another m ght be at |east
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sonme parts (particularly Judge Scirica s concurring opinion) in
Sul l'ivan v. DeBeers.

This discussion led to a question: Do we want to limt this
to (b)(3) classes? Predomnance is only required in those class
actions. Should mandatory class actions be included al so? That
woul d open the prospect of a "stand alone"” (b)(4). A reaction to

this idea was that it seens "nore practical." True, nost settled
class actions are (b)(3) cases. But the (b)(1) and (b)(2)
exanples are "renedy driven." They are not, however, cases in

whi ch settlenment class certification is never a possibility.

One idea that was expressed was that it would be good to
have a conpilation of the factors used in various courts for
settl enent class certification. One reaction was that it is
likely the various settlenent approval criteria are delineated
nore clearly under current case |aw than the handling of
predom nance in settlenent class certification.

Anot her question was to | ook at the factors for settl enent
approval and settlenent certification to see whether the courts
actually are using themor just intoning them because they are
"on the list.”" An exanple is the approval of counsel factor that
was noted before Anchem was deci ded; now it gets "backhanded."

It may be that other factors have really fallen out of use.

(3) Cy Pres

This topic was introduced as getting a |lot of attention.
Sone have very strong views that such nethods are sinply
i nproper. Anmong judges, the focus is likely nore practical than
theoretical. Using that m ndset, the ALl approach nmakes sense.
And one thing that seens widely agreed is that in settlenment fund
situations allowing a reversion to the defendant is not a good
i dea, leaving the question what to do with anounts |eft over
after clains have been paid. The ALI proposal offers ways to
address those questi ons.

At the sane tine, there are sone Enabling Act concerns that
should be kept in mnd. On the one hand, to the extent a rule
explicitly authorizes this new "renedy,"” it m ght be chall enged
as going beyond the sorts of things that a rule should do. On
t he ot her hand, under the |law of some jurisdictions, such
measures have been a part of practice for a long tine, so a rule
that disallows themin federal court could be challenged on
Enabl i ng Act grounds as well as one that explicitly authorizes
them At |east on sone occasions, situations |ike the old
California case of Daar v. Yellow Cab really do call for creative
solutions. The vitami ns antitrust case was probably one of
t hose.

But in nost cases, the main concern is the residue after
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claims processing. The ALI's proposal is "becom ng the standard
in the courts.” It would be helpful for the rule to provide the
factors that should be considered. 1In the Seventh GCrcuit, it

seens that the courts may approve cy pres arrangenents as the
sole remedy in sone consunmer cases.

It was observed that, for sone reason, the prom nence of cy
pres becane nore significant after 2010, just after the ALI
proposal was adopted. Putting something nodeled on the ALI's
work into the rule would be helpful, and a | ot better than "going
back to square one."” It was suggested that judges probably would
favor that approach as sinplifying and clarifying their work.
These factors are not absol utes, but can focus the controversy.

Again, it was suggested that it would be hel pful for the
Subconmittee to arrange for cases to be gathered on current
practices. A reaction to this suggestion was that the ALl itself
i s assiduous about keeping track of adoption in the courts of its
proposal s; it probably can provide a reasonably conplete report
on cases addressing the cy pres provision in the Aggregate
Litigation principles.

The consensus was that the ALl proposal's orientation seens
to be where the bul k of people find the | aw should go, and the
topic therefore should not be too controversial to take on.

Whet her it should include sone general "good works" fallback, or
escheat to the state, is not certain. Indeed, at |east sone of
the nore fervent commentary on the general subject seens

i deol ogi cal , suggesting that it reflects a substantive rather

t han procedural concern.

(4) Handling Qbjectors

The set of issues was introduced with the observation that
it seens that the present provisions of Rule 23(e)(5), added in
2003, adequately police the withdrawal of objections in the trial
court. The problem appears to happen after an appeal is filed,
when Rule 23 arguably no | onger applies. The Appellate Rules
Comm ttee has been | ooking at those problens. Another issue was
rai sed by Stephen Herman, who urged that the rule limt
objections to matters the objector has "standing” to raise. A
possi bl e anal ogy for that would be Rule 23(h)(2), which permts
objections to an attorney's fee award by a class nenber or a
party from whom paynment is sought, but not by others. Perhaps
sonmething |ike that could serve to screen objecting class
menbers.

A reaction was that the Herman letter identifies a famliar
problem An exanple was in the DeBeers litigation, where the
objection to paynent to those fromstates that had not adopted
II'linois Brick repeal ers was made by sonebody who seened to cone
fromsuch a state. Thus, the objector’'s point was, in essence,
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t hat she should not be paid anything and nore should be paid to
others resident in states with Illinois Brick repealers. This

sounded | i ke an objection this person should not be allowed to

make.

But, it was responded, if the objector points up sonething
that "really stinks,"” does that nean the judge can't consider it
because it seens that this repellent part of the deal does not
adversely affect this particular class nenber? 1t was agreed
t hat woul d probably be going too far, but that it points up the
rel ati onship between this factor and the settl enent approval
criteria.

Regardi ng the problem on appeal, the suggestion was that the
solution was for the court of appeals to send the matter back to
the district court. Even now, sonetinmes those perturbed by bad
faith objectors approach the district court and ask that a high
bond be set. On the other hand, "we can't make objecting a
felony.” It may be that nothing need be done.

But it was noted that the Appellate Rules Conmittee may be
receptive to adjustnents that facilitate the handling of ill-
intentioned appeals. It would be inportant to keep a way open
for the Rule 23 Subconmittee to play a role in that process,
perhaps even a lead role. This subject should be pursued with
that comm ttee.

(5) Rule 68 Mootness |Issues

A starting point was that the Seventh G rcuit approach has
produced "out-of-the-chute"” certification notions in that circuit
that make little sense. This "creates makework for all,"™ but is
necessary to guard agai nst inappropriate outconmes in the Seventh
Crcuit. But whether a rul e-based solution would be wi se is not
clear. Perhaps the sinplest way would be to add a sentence to
Rul e 68 saying that it does not apply in class actions and
derivative actions. Sonething like that is already in Rule 41.

That raised the possibility that it may be that additional
changes to Rule 68 seemworth pursuing for unrel ated reasons that
were di scussed during the |ast Advisory Committee neeting.

A further point was that Rule 68 is not really about nooting
cases, and that cases can be nooted without a Rule 68 offer. |If
a small change to Rule 68 were made to deal with this probl em
there, it mght be possible in a Commttee Note to say sonething
about the inpropriety of seeking to "pick off" class actions with
i ndi vidual settlenment proffers to the class representatives (at
| east before the district court rules on class certification).

The consensus was to carry forward this topic, but w thout
confi dence about what should be the resol ution.
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(6) |Issue Casses

The introduction stressed that there are basically two
approaches. The first would permt (c)(4) certification w thout
regard to the predom nance requirenment of (b)(3). That would
recogni ze what seens to be the view of the magjority of the
circuits. The other would be to inplenment the Castano 5th
Crcuit viewthat (c)(4) is not an end run around predoni nance by
specifying in (c)(4) that it may be used only in cases that
satisfy 23(a) and (b).

The di scussi on focused on whether there really is a split in
the circuits on this issue. Sonme 5th Crcuit decisions appear to
accept (c)(4) solutions to (b)(3) problens. Mst circuits never
t ook the Castano view

If that's so, the question was whether the rule should be
changed. As things now stand, the two rule provisions don't
easily fit together. Excusing the predom nance requirenment when
appropriate neasures can be taken using (c)(4) could clarify the
present confusion. That would largely recognize the mgjority
vi ew anong the courts.

Alternatively, (c)(4) could be changed to give teeth to the
Castano view. But that would seemto go against the view of nost
or all the other circuits, and also m ght be out of step with
some 5th Circuit decisions.

This matter woul d be carried forward.
(7) Notice

The consensus was that this set of issues should be carried
forward. Presently, notice is partly "buried" in Rule 23(d).
Rul e 23(c) notice in (b)(3) cases, neanwhile, can be a najor cost
but not a major value to class nenbers. The neaning of
"individual" notice in the Digital Age m ght need to be
reconsi dered. The centrality of first class mail to achieve that
notice surely seens ripe for reexam nation. Finding practical
sol utions should be the goal, and finding rule | anguage t hat
woul d permt or facilitate practical solutions should be the
rul emaki ng goal

It was suggested that it would be good to coll ect best
practices fromaround the country. This sort of thing "should
not be the subject of argunment” once the experience of the courts
is on the table.

Another limtation that m ght be considered is to di spense
wi th individual notice in | owvalue clainms (perhaps those worth
| ess than $100, the anpbunt suggested in the 1976 Uniform Act, an
amount whose current value would be nearly $500).
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Good progress was made toward devel opi ng di scussion drafts.
The Subcomm ttee should reconvene by conference call in January,
2015.
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DI SCOVERY SUBCOWM TTEE REPORT
"REQUESTER PAYS" | SSUES

During its Novenber, 2013, neeting, the Conmmittee had an
initial discussion of whether the rules ought to include sone
addi ti onal "requester pays" provisions regarding the cost of
respondi ng to discovery. That neeting occurred the day after the
first hearing on the package of proposed amendnents published for
public conment in August, 2013. The Committee was thereafter
focused | argely on addressing the |arge volunme of public
commentary it received regarding that package. The package was
eventually revised and is now before the Suprenme Court awaiting
its possible adoption.

The Di scovery Subconmittee presents this topic for further
general discussion because it has been raised by several sources
(i ncluding some conmuni cations to the Conmittee from Congress)
and seens to present basic issues. In addition, aspects of
"requester pays" are included in sonme |egislative proposals
dealing with "patent trolls" that have been introduced in
Congress. |If legislation passes, it may be that requester pays
issues will be included, and the | egislation may direct
rul emaking in relatively short order. That, of course, depends
on devel opnents in Congress.

The Di scovery Subconmittee is not recommendi ng any further
rul emaking at this time. |ndeed, as addressed in somewhat
greater detail below, the current package of amendnents pending
before the Suprene Court may affect the utility and nature of any
requester pays rule provisions that m ght emerge in the future.

| nstead, the Subcommittee is responding to expressions of
support for serious consideration of such rul emaki ng. Wether
further rul e amendnments shoul d be seriously considered before
there is a basis for evaluating the effect of the amendnent
package currently before the Suprenme Court, should it be adopted,
is a matter for consideration. The goal of the discussion at
this Coormittee neeting is to solicit the full Comrittee' s views
on how best to prepare for addressing these issues in the future.

Besi des this nenp, the agenda book should al so incl ude
several additional itens bearing on this topic:

Notes fromthe Discovery Subcommttee's March 13, 2015,
conference call

Notes fromthe Discovery Subcommttee's Feb. 13, 2015,
conference call

An excerpt fromthe mnutes of the full Comrittee's Nov.,
2013, neeting, dealing with these issues;
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Notes fromthe Discovery Subcommttee's Sept. 16, 2013,
conference call discussing these issues;

I ntroduction to Proposals for Cost-Bearing Provisions in the
Rul es, a nenorandum prepared by Prof. Marcus to provide
background for the Sept. 16 conference call.

The idea behind considering sone sort of explicit requester
pays provision, as expressed by those who have asked the
Comm ttee to consider such a provision, is that there is a
signi ficant nunber of instances in which discovery requests are
pressed even though the likely inportance of the information
bei ng sought is dwarfed by the cost of conplying with the
di scovery request. Indeed, there are even assertions that some
litigants may depl oy broad di scovery requests precisely to inpose
costs on adversari es.

But it is not at all clear that "cost infliction" happens
with significant frequency, even though there probably are
i nstances in which one mght say it has occurred. And
(particularly in the Digital Age, during which huge anounts of
data may be requested through discovery) self interest could
pronpt those seeking discovery to try to avoid asking for too
much. In addition, it is surely true that those seeking
di scovery nust be concerned about narrowi ng their requests so
much that critical information can be withheld on the ground it
was not requested. Mdulating the use of cost-bearing in this
environment is accordingly a challenging task.

As al ready noted, one starting point is to focus on the
current amendnent package, which includes provisions that my
assist the court and parties in performng that task. Since
1983, Rule 26(b)(2) has directed judges to limt discovery that
is disproportionate, and a rem nder of that directive was
included in Rule 26(b)(1) in 2000. The current anendnent package
inmports the proportionality provision directly into the scope
definition. It mght be said that the presence of a
proportionality provision in the rules since 1983 has not
sufficiently solved the problemso as to justify confidence that
the relocation of that provision will now solve the problem So
it remains possible that, if adopted, the current anmendnent
package will | eave inportant problens unsol ved.

At the sanme tine, as the Commttee | earned during the public
heari ng process concerning the anmendnent package currently before
the Suprene Court, at |least a significant nunber of observers
foresee that these anendnents will produce significant changes
and curtail discovery in sone cases. That possibility mght be a
reason to defer serious consideration of additional or nore
aggressive neasures, and also to think now about ways to try to
determ ne the actual inpact of the current package if it is
adopt ed.
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Anot her starting point is to recognize "the presunption is
t hat the responding party nust bear the expense of conmplying with
t he di scovery requests.” Oppenheiner Fund, Inc. v. Sanders, 437
U S. 340, 358 (1978). This starting point seens inplicit in
several current rules:

Rul e 26(q)(1)(B) says that the signature of a |lawer on a
di scovery request certifies that the request has not been
made for an inproper purpose such as increasing the cost of
l[itigation and that the request is not unduly burdensone or
expensi ve.

Rule 26(b)(2)(C(iii) requires the court tolimt or

prohi bit discovery that woul d di sproportionately burden the
responding party. [This is the provision that the current
amendnment package woul d nove up into Rule 26(b) (1), and al so
revise a bit.]

Rul e 26(c) now authorizes a protective order to protect a
party from "undue burden or expense."” |n OQppenhei nmer Fund,
t he Supreme Court recogni zed that Rule 26(c) provided
authority for "orders conditioning discovery on the
requesting party's paynent of the costs of discovery."”

Rule 26(b)(2)(B) explicitly authorizes the court to
condition discovery fromsources of electronically stored
information that are not reasonably accessi ble due to burden
or expense, and the Commttee Note confirns that cost-
bearing is one such condition.

A third starting point is to recognize that past rul emaking
efforts present background for the current consideration of these
i ssues. That background (including the summary of conmentary
during the public comment period in 1998-99 on one such proposal)
is presented in Prof. Marcus's neno that should be included in
this agenda book. It is clear that the public comment in 1998-99
showed that there are strong views on these subjects in sone
sectors of the bar.

It is critical that any approach to these issues include
close attention to access-to-justice concerns. Discovery is an
i nportant source of evidence for litigants. At the sanme tinme, it
may sonetinmes be an inportant cost for litigants that could
actual ly i npede access to justice by deterring sone potenti al
litigants fromseeking relief in court due to the cost of the
di scovery that effort would entail. Already, significant nunbers
of litigants seemto be priced out of hiring |awers, so the
prospect that |awers woul d have to bear additional discovery
costs m ght conpound that concern. As noted in connection with
pending legislative initiatives, recent concern about patent
"trolls" could illustrate this concern.
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At the sane time, the recent devel opnent of protocols for
di scovery in individual enploynent discrimnation cases could
indicate that it may be possible in other significant categories
of litigation to devel op an idea of what constitutes "core"
di scovery. |If so, one could perhaps consider cost bearing for
di scovery beyond that "core" information. Alternatively, even
wi t hout devel opi ng protocols for other whol e categories of
l[itigation, it may be that judicial case managenent coul d
facilitate the handling of cost-bearing possibilities in
i ndi vi dual cases.

As it was during the Novenber, 2013, neeting, the goal of
rai sing these issues during this neeting is to canvas the
Comm ttee's views on how further exploration should be pursued.
Di sci plined exam nati on of these issues woul d depend on
devel opi ng a substantial information base, and that in turn
depends partly on identifying the issues that should be pursued.
There should be no assunption that this effort will lead to
actual rul e-change proposals; drafting any such proposals would
i nvol ve many tough questions. But at the sane tine it seens
inmportant for the Commttee to exam ne these issues seriously;
even if it concludes that no further changes to the rules are
indicated, it will be inportant that it have a solid information
base for its conclusion.

A problemin addressing any of these concerns is that
di scussion often seens to be dom nated by what sone cal
"anecdata" -- horror stories that, however accurate they may be
about individual cases, do not suitably portray the broad
realities of nost litigation. So one aspect of this discussion
should be to identify nmethods to devel op better information than
we currently have. Prelimnary discussions with Enery Lee of the
FJC have begun to explore these issues. And ideas about how to
i nvol ve bar groups and others who may be able to shed Iight on
t hese issues using a solid data-base rather than anecdotes woul d
be wel coned.

Simlarly, ideas about which i ssues seem nost inportant and
prom sing woul d be wel come. Exanples of |ocal rules, practices,
standi ng orders, or guidelines that have seened to yield good
results woul d be hel pful and mi ght provide a basis for further
inquiry.

From presently available information, it seens that sone
case managenent efforts (like Judge Gimis standard order, which
was included in the agenda book for the Novenber, 2013, neeting)
have been effective in avoiding wasteful discovery. W rk done to
date by the FJC indicates that nost cases in federal court are
resolved with a nodest amount of discovery. Though hardly the
predom nant formof litigation today, it seens that |arge cases
between two large entities probably would not benefit froma
request er- pays system which mght be nore likely to conplicate

April 9-10, 2015 Page 336 of 640



409CCST. WPD

the litigation.

More general ly, particularly regarding di scovery of
electronically stored information, there may be inherent
constraints on over-discovery due to the cost of review ng vast
anounts of ESI. Perhaps sone sort of requester-pays rule would
be sensible if it could be tailored to |large cases with
asymmetrical discovery, but such a rule would |ikely depend on
judicial discretion and oversight that m ght be exactly the sort
of judicial activity encouraged by the package of amendnents now
before the Suprene Court.

| f the Subcomm ttee decides to nove forward, a likely step
woul d be to convene sone sort of mni-conference, but that seens
premature now. For one thing, the Conmttee has other issues
(such as class actions) that nay be tinme-consumng in the
i mredi ate future. For another, it could conclude that it is
necessary to | earn how the current package of anendnents works
(assuming it is adopted) before venturing to propose further
signi ficant changes to the discovery rules.

So in the spirit of getting discussion going, rather than
suggesti ng any concl usion, here are sone thoughts that have
received attention in Subcomm ttee di scussions:

(1) |Is there a serious problem of over-discovery that m ght
be solved by sonme form of requester pays rule? W know that
in much litigation it seens that the discovery is roughly
proportional to the stakes. W know also that in a

signi ficant nunber of cases high discovery costs are
reported. How should one try to identify over-discovery?
How can one evaluate the potential utility of requester pays
approaches to dealing with those problem cases?

(2) Should any rules along this Iine focus mainly on
certain kinds of cases, or on certain kinds of discovery?

(a) In general, the rules are to be
"transsubstantive," applying to all cases with relative
equality. But there are rules that are keyed to
specific types of cases, such as Rule 9(b), with its
specific pleading requirenments for fraud. |Is there a
wor kabl e way for a rule to identify "problent or
"contentious" cases? [Note that, as nentioned above,
"patent troll" legislation may call for rules specific
to some or all patent cases.]

(b) Since discovery regarding electronically stored

i nformati on has assuned such great inportance, should a
"requester pays" idea be considered only for that sort
of discovery? The current Rule 37(e) proposed
amendnent is simlarly limted, as is current Rule
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37(e). Even nore pertinent, current Rule 26(b)(2)(B)
with its cost-bearing possibility, is also only about
el ectronically stored information.

(3) Should cost-bearing ever be mandatory? Al nodels of
possi bl e rul e changes that have been actively considered so
far have essentially been discretionary. That neans that

t he court nust becone invol ved before cost-bearing is a
possibility. Perhaps cost bearing could be presuned in
certain situations unless the court directed otherw se. But
if so, how woul d one define those situations? Defining them
could be quite difficult, and di sputes about whether given
di scovery fell on one side or the other side of such a line
coul d thensel ves i npose significant costs on the litigants
and burdens on judges.

(4) Wuld it be useful to consider broadening initial

di sclosure if requester pays changes are actively studi ed?
As anended in 2000, Rule 26(a)(1l) only requires disclosure
of information the disclosing party nay use to prove its
clainms or defenses. Sone question the utility of the
current rule. It could be that broadening initial

di scl osure woul d be a useful adjunct to adding requester
pays provi sions.

(5) Could introduction or enphasis on these issues itself
justify substantial discovery? |If the question is whether
provi di ng requested discovery will be highly burdensone, or
woul d not provide useful evidence, it may be that sone
parties will seek to explore these issues using discovery.
One nethod for making Rule 26(b)(2)(B) determ nations about
whet her to order discovery from "inaccessible" sources of
electronically stored information is to see what can be
found in a sanple of those sources, and at what cost.
Perhaps that is a nodel that would be useful, but it m ght
al so suggest "di scovery about discovery,” sonething that may
be unnervi ng.

(6) Wbuld requester pays provisions have a significant
effect on judicial workload? It is |likely such provisions
woul d focus on sonething |ike "reasonabl e expenses."

Determ ning what is "reasonable” could be an effort for the
court. But perhaps that inquiry is sufficiently inplicated
in the basic proportionality analysis -- balancing the cost
of proposed di scovery against its apparent value -- so that
there woul d not be significant added effort for the court.

In sum there are many things that m ght profitably be
pursued, and the Subcomm ttee invites suggesti ons about how best
to proceed. Hopefully this brief introduction adequately
hi ghli ghts sone of the considerations.
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Not es of Conference Cal
March 13, 2015
Di scovery Subconmi ttee
Advi sory Commttee on Cvil Rules

On Feb. 13, 2015, the Discovery Subconmm ttee of the Advisory
Conmittee on Givil Rules held a conference call. Participants
i ncluded Hon. Paul Gimm (Chair, D scovery Subcomm ttee), Hon.
Craig Shaffer, Hon. David Nahm as, John Barkett, Enmery Lee (FJO),
Prof. Edward Cooper (Reporter of the Advisory Commttee), and
Prof. Richard Marcus (Reporter of the Di scovery Subcommttee).

The call began with a summary of the current work on the
subject. There was an initial discussion during the ful
Comm ttee's Novenber 2013 neeting, but fromthat tine forward the
Comm ttee was occupi ed by the public comment on the proposed
amendnent package that was published for coment in August, 2013.
Meanwhi | e, "patent troll" legislation had been introduced in
Congress that included sone "requester pays" aspects. Hearings
i n Congress about discovery nore generally had addressed simlar
i ssues, and sone in Congress had been in touch with the Conmmttee
about those issues.

The current work is designed to re-introduce the issues to
the full Commttee, and this call is particularly concerned with
what information m ght be generated to inform decisions about
whet her to proposed further requester pays rule provisions.

The reference to patent troll |egislation suggested a focus
in part on patent litigation. Many districts have patent pil ot
projects that involve tailored practices and procedures for those
cases.

In addition, there nay be other types of identifiable sets
of litigations that raise simlar cases, such as MDL cases.

A different set of issues deals with the difference between
requester pays and |loser pays. |In the UK, the |oser pays
approach calls for assessnent of "reasonable costs" after the
termnation of the litigation (when the "loser" can be
identified).

Meanwhi |l e, there seemto be quite a few existing federal
rules and statutes, and many nore state rules and statutes, that
i nvol ve sonething |ike requester pays.

Agai nst that broad background, the inmedi ate focus is not on
presently proposing rule changes or solutions of another kind,
but on what sorts of information m ght be obtai ned and how much
effort mght be involved in obtaining that information. It seens
wel | accepted that discovery costs are relatively noderate in
nost cases, but also that there are cases in which discovery
sonetinmes costs a huge anmobunt. There may be an inherent limt on
voraci ous di scovery in the era of E-Di scovery -- who wants to try
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to deal with five terabytes of data? And the current package of
proposed anmendnents before the Suprenme Court may affect the
handl i ng of these issues in the future.

This drew the initial reaction that a consi derabl e anbunt of
data has been devel oped (nmainly by CACM on the patent pil ot
projects. It should not be difficult to see what |ight that
data-coll ection effort could shed on this set of issues.

At the sanme tinme, it does not seemthat existing studies
i nclude nmuch detailed enpirical information. In My, 2014, |AALS
issued a study with a brief reference to sone FJC research and
some work by the 7th Circuit E-Di scovery project on cost bearing
sorts of issues.

The question of existing rules and statutes pronpted the
observation that there is a lot of existing law, but not rmuch (if
any) existing enpirical evaluation of what those existing rules
do. One idea (suggested by Prof. Spencer's article) is that
judicial pre-screening of discovery mght be nore prom sing than
some post hoc cost bearing. But that sort of screening likely
woul d i npose very significant burdens on the courts, and m ght
not meke sense in many cases, given that in nost cases there is
not a problemw th disproportionate discovery.

A different approach would be to try to identify types of
cases with frequent overdi scovery. Patents, MDL cases, cases
wi th heavy ESI discovery all cone to mnd. Perhaps the right
focus is on "asymmetrical" big cases, or high stakes cases. But
there is both a problemof identifying the cases and determ ni ng
what tools mght be used to identify the cases.

On asymetrical cases, one category m ght be pro se
l[itigation. But general experience suggests that plaintiffs in
t hose cases usually do not know how to nake di scovery denands,
much | ess di sproportionate ones.

Anot her way to approach the issues was suggested -- Is there
a way to determ ne when courts have been asked to allocate
di scovery costs? Could that be obtained from databases avail abl e
to the FIC?

There seens no easy way to do this. W know how to do
West |l aw research to find cases on that database that involve use
of certain terns. But Westlaw is not a representative collection
of cases. There may be ways to search the entire CM ECF
replication database to identify cases of interest. But that
effort would be considerable, and the utility of the results
cannot presently be known. Moreover, under current A O policy
(since May, 2014), it is necessary that there be a formal request
froma rules committee before even exploratory investigation can
be done to determ ne what m ght be | earned with what |evel of
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effort.

The subject was pursued -- Could we search for all cost-
shifting orders, or all notions seeking cost-shifting?
Al ternatively, could we search for all cases involving notions
under Rule 26(b)(2)(B), which authorizes conditioning retrieval
frominaccessi ble el ectronic sources on paynent of sonme or all of
the cost? Can we find out how often that is done?

It would be possible to search docket text for notations
i ndi cati ng such notions, but what appears in the docket depends
on what the docketing clerk decided to put there. It may not be
as reliable as we would prefer. A text search could probably be
done using the replication database, searching district by
district.

That pronpted a question -- could we use certain
representative districts rather than all districts? The answer
is that one certainly can do that, and reduce the burden of doing
the search. Indeed, it is alnost a given that such searches are
done district by district. It may be that a relatively limted
collection of districts could be identified to do at |east a
"test bore." And then one could determ ne, perhaps, whether this
is a"dry hole.”

Thi s di scussion pronpted the observation that what we are
tal king about is "proportionality" in terns of gathering
information for the Conmttee's use. The idea is to cone up with
four or five districts whose informati on m ght be investigated,
and to see what information fromthose districts shows can be
gl eaned fromthe replication database.

But to do that would first require sone formal request from
the Conmttee.

Turni ng from dat a-gat hering, the discussion focused on
whet her anything nore would be needed to nmake a presentation to
the full Commttee during its April neeting. The reaction was
t hat the bi ggest unknown is what Congress w |l do about patent
troll legislation. |If it directs rulemaking to proceed rapidly,
much of the information gathering that was di scussed cannot occur
because the informati on woul d take too | ong to obtain.

So this is a two-track process before us: A "fast track" if
Congress directs fast action, and a "deliberate track” if it does
not. It seenms that HR 9 is one piece of legislation, and sone
effort should be made to find out what it would direct the
Commttee to do. (A check after the call showed that the
proposed | egi sl ati on does not now seemto have a rigid time limt
for rulemaking activity.) But even a full answer to that
question does not tell us what, if anything, Congress wll
actual ly enact.

April 9-10, 2015 Page 343 of 640



313NOTE. WPD

4

Under these circunstances, it seens that we have the nost we
can present presently, and that we nmay have sone additi onal

i nformati on about enpirical data to be presented orally at the
April meeting.
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Not es of Conference Cal
Feb. 13, 2015
Di scovery Subconm ttee
Advi sory Commttee on Cvil Rules

On Feb. 13, 2015, the Discovery Subconmm ttee of the Advisory
Conmittee on Givil Rules held a conference call. Participants
i ncluded Hon. Paul Gimm (Chair, D scovery Subcomm ttee), Hon.
Davi d Canpbell (Chair, Advisory Comm ttee), Hon. David Nahm as,
John Barkett, Parker Folse, Prof. Edward Cooper (Reporter of the
Advi sory Comm ttee), and Prof. Richard Marcus (Reporter of the
D scovery Subcommi ttee).

The call began with a summary of prior discussions of the
general subject of requester pays rules or neasures. The
Subconmi ttee discussed this subject in a conference call on
Septenber 16, 2013, and the full Comm ttee considered it during
its neeting on Nov. 8, 2013. Copies of the notes of that
conference call and the mnutes of the discussion at the
Comm ttee neeting were circul ated before this call. In addition,
a recent article by Prof. Spencer of the University of Virginia
and a piece by IAALS fromlast Fall have been circulated to the
Subcomm ttee. The | AALS study | ooked not only at U S. federal
courts, but also state courts in the U S. and courts in Canada
and the U K

I ntroductory thoughts recogni zed that there have been strong
views on both sides of these issues. Sone believe that the
absence of requester pays principles is an unfortunate feature of
our legal system particularly given the broad discovery it
affords. It has even been urged that the Anerican principle that
t he producing party nust produce w thout reconpense even if it
Wi ns the case violates due process. At the sane tine, many
strongly believe that American discovery is essential for access
to justice.

Under these circunstances, as this Commttee considers these
issues it nmust be careful to be transparent and solicit input
fromall stakeholders. It also probably should take account of
t he package of proposed anmendnents now before the Suprenme Court,
for that package includes many provisions that nmay address sone
of the concerns that seemto be animating the push for changing
t he producer pays rule that has been true in U S. litigation.

But it is also inportant to appreciate the extent to which
| egal provisions already exist to undo the Anerican rule that the
producer pays. The Spencer article is quite thorough in show ng
that there is already a wide variety of rule provisions and
statutory provisions that permit a court in appropriate
circunstances to shift the cost of responding to the requesting
party. In some states (such as California, see Toshi ba Amrerica
El ec. Components, Inc. v. Superior Court, 21 Cal.Rptr.2d 532
(Cal.Ct.App. 2004) -- holding that a California statute inposes
the cost of restoring backup tapes on the party seeking
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di scovery) there are provisions that are nore focused on
requester pays solutions. According to the | AALS study, there
are nore than 200 statutes that m ght authorize sonething Iike
requester pays. So one question mght be: Wy is that not
enough?

Anot her thing that the | AALS study shows is that our
assunptions about how things operate in other countries nmay not
be right. 1In the UK , for exanple, we may assune that the
virtually automatic rule is that the | oser pays. But that does
not seemto be what really happens nost of the tine now.

I nstead, the ampunt paid is often scal ed back, and in general in
civil cases only a nodest anpunt is shifted. |In addition,
particularly since the Jackson Report refornms in 2009 or so,
there is a strong judicial push to do budgeting for the
[itigation up front.

In addition, the U K has a strong formof initial
di scl osure, including unfavorable information, which is probably
a central explanation for the Iimted discovery avail able after
that. In this country, there was strong resistance to such a
di scl osure provi sion when one was published for public comment in
1991, and the optional weaker version actually adopted in 1993
was replaced by anendnents in 2000 that |limted disclosure to
informati on and wi tnesses the disclosing party mght use for its
case. That is often significant, but it is a good deal |ess
significant (as a substitute for formal discovery) than what's
normal in the U K That baseline in the U K probably expl ains
the frugal attitude about further information exchange
t hereafter.

A first reaction to these points was to invite reflection on
the types of cases that make up the federal civil docket today.
Per haps 25%to 30% i nvol ve sone sort of enploynent dispute. Many
soci al security appeals occur. Prisoner petitions of various
sorts are very nunerous. In many of these sorts of litigation
there is a fee-shifting statute that may be interpreted, even if
it is not explicitly witten, in a pro-plaintiff manner. O her
ki nds of cases are |ess nunmerous, but may be the sort that pronpt
interest in a requester pays reginme, such as securities fraud,
antitrust, and RRCO In addition, in the UK there is a strong
formof offer of judgnent that has inplications for cost
recovery. There is also insurance agai nst such costs.

Anot her reaction was that those expressing interest in
requester pays are primarily what we m ght call defense
interests. For them probably attorney fees are a nmajor part of
the actual costs. Screening of potentially discoverable materi al
for responsiveness and privilege takes a | arge amount of tine,
and the tine is expensive.

There is presently a further factor -- patent litigation
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| egi sl ati on under consideration in Congress. Both the House and
the Senate have bills noving forward. Sone nenbers of Congress
are maki ng statenents about possibly producing | egislation by
March. There was a hearing in the House yesterday about whether
recent Supreme Court and | ower court decisions in patent cases
elimnate the need for legislation, and it seened that the thene
was that, though desirable, these devel opnments do not solve the
problem Several of the draft bills direct our Commttee to
draft rules to achieve goals spelled out in the bills. The
general thrust of those goals includes allow ng cost-free
production of a "core" set of docunents, and then making

di scovery beyond that core set of docunents proceed on a
requester pays basis. There seens at |east a considerable chance
some such directive will conme our way.

An attorney addressed these issues by noting that his
experience is with a narrow slice of cases, those involving one
successful business suing another one. So "nmutually assured
destruction” through over-discovery is likely to be a concern to
both sides. At the sane tinme, this sort of litigation is
sonmetinmes the poster child for discovery abuse tales. 1In this
busi ness v. business world of litigation, there are deterrents to
di scovery abuse without regard to rules. There is nuch w angling
about how to search electronically stored information, and a | ot
of labor to sort through what you eventually get fromthe other
side. There is also an aspect of nutually assured destruction
for the litigant that is obdurate.

A related problemis that there is little real comrunication
about what the resolution of these discovery disputes really
means for the other side. A lawer observed: "I have been
horrified to find how nmuch ny opponents did to respond to ny Rule
34 requests. That was not what we wanted." Parties may not be
candi d enough about what they really need and how rmuch it wll
really cost to respond to discovery requests. This sort of face
off may often | ead to overcharges and satellite litigation about
t hose char ges.

OmM ng to the reported patent |egislation proposals in
Congress, the question was rai sed about how di scovery works in
those cases. The answer was that they seemdistinctive in that

often the first step is claimconstruction -- "how the program or
device works." That involves a finite amount of information.
The huge discovery volune is nore |likely at the damages stage,
when the question is what the royalty base will look like. Up to

that point, the issues are not particularly factually conplicated
in the sense that one nust sort through nounds of material to
find the pertinent evidence.

That pronpted the reaction that there nust be sonme reason

why the Federal Circuit adopted guidelines for E-Di scovery. The
reaction to that was that it nmay be that litigation about
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conputer and software patents is different from other Kkinds.

A suggestion was nmade about patent litigation: There are a
nunber of districts with patent pilot projects. It seens they
have staged discovery, starting with infringenent issues, and
then validity issues. That could be a source of guidance about
what holds promse if we need to nove quickly on patent
di scovery. Anot her suggestion was that bifurcating the trial
bet ween infringenent/validity and damages could in sone instances
avoid (or at |least defer) the heaviest discovery.

Anot her question arose: |If one wants to design rules only
for patent cases, how often does one find that there are al so
other clainms in patent infringenment cases? Antitrust clains,
unfair conpetition clains, and others nmay be coupled with (or
asserted as counterclains in) patent infringenment litigation. Do
we have one set of rules for one claimand another for another
claim all in the sane case?

Yet another winkle came up -- the PTO now has its own
process to reexam ne an issued patent. Wat happens when that is
initiated while litigation is ongoing? The answer to that was
that usually the court will stay the litigation pending the
conpl etion of the reexam nati on proceedi ngs.

Regardi ng fees and costs, it was observed also that there is
| ots of case | aw about attorney fee awards, including recent
cases on recovery of E-Di scovery costs under anmended 28 U S.C. 8§
1920. But that's a statute; what can a rule do about that?

This pronpted the observation that there seemto be two
di stinct sets of issues or problenms. One has to do with what
Congress does about patent litigation, if it does sonething.
That coul d have a tenporal elenent that would call for fast
action. The other has to do with a | ong-term exam nation of the
basi ¢ questions of requester pays in the array of rules and
statutes already in place. And related to that is the additional
set of rule provisions that may go into effect on Dec. 1. On
that score, it seens that all we can be doing now is gathering
information for future use.

That said, there seemto be several things that m ght
suitably be on the agenda for exploration now (1) aliterature
search; (2) a statutory and rule search to find out what exists
presently; (3) exploration of reginmes that are "pay as you go" v.
"collect at the end of the case"; (4) nore detailed information
about the case type breakdown of the federal courts' contenporary
casel oad; and (5) exploring what the FJC could provide in the way
of insights on these subjects.

A rel ated question arose about judicial experience with
ei t her phasing of discovery nore generally or hard Iimts on
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di scovery activities. The answer is that judges involved have
found that it al nost never happens that litigants cone back and
ask for nore than what the judge allows initially. That sort of
regi ne depends on active attention fromthe judge at the outset
of the case, and a tailored discovery regine. Retaining
flexibility is critical. But the basic point is that the
flexibility is alnbst never actually used. Another technique
that can help is a mandatory pre-notion conference, for that can
intercept a dispute before it gets out of hand. These results
have energed even from standard orders that have hard limts on
Rul e 34 and Rul e 36 requests.

In the same vein, it seens undeniable that the vast mgjority
of cases get resolved with a nodest and appropriate anount of
di scovery. Those litigants are not the ones who feel the desire
for introducing requester pays into the rules. So any rules we
m ght develop are really not for nobst cases. Wat we need is a
rule for "problemcases.™

That drew agreenent. The | AALS study shows that the key
thing to keep in sight is proportionality. That's also the
sol uti on endorsed by Prof. Spencer of the U Va. And it depends
on nore, and nore active, judicial managenent.

These realities create challenges for transsubstantive
rules. We need to keep in mnd that rules designed for problem
cases may create problens in cases that woul d not be probl ens but
for the rules. That would be a bad thing. But defining "problem
cases" in the rules is very difficult and may be inpossible. A
j udge has to nake the assessnment in an individual case.

One reaction was that a review of cases citing
proportionality since it was first introduced in 1983 suggests
that a limted nunber of red flags typify the cases that caused
problens. 1In a real sense, this is a judicial education problem
For one thing, hands-on managenent does work. For anot her,
experience does show where the problens lie, and what red fl ags
to | ook out for.

Anot her participant sunmed up: This does not seemto be a
trans-substantive problem Congress can direct us to | ook
specifically at a certain type of case, but there may not be a
good way for us to determ ne how rul es should segregate the
cases.

That drew a suggestion: How about a rule for all cases in
which nore than $1 million is at stake? Those cases woul d seem
not to involve the access to justice problens that are nost
unnerving. On the other hand, whatever the stakes, a requester
pays system makes no sense when both sides are of the sane size
and have simlar assets and relatively symretrical discovery
needs and demands. Mitually assured destruction should work
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One specific was suggested, however: Under CAFA, for a
state-law class action to be in federal court, it nust involve
aggregate clains exceeding $5 mllion. So focusing on whether
nore than $1 million is in issues may nmean that requester pays
applies to all cases in federal court due to CAFA

A question was raised about possible anendnents: Are we
tal ki ng about changing Rule 26 or adding sonething to it. This
drew the response that we are not at a point of devising even
di scussion drafts of rule changes.

There are, however, lots of ideas worthy of investigation.
How can we del egate responsibility to do that investigation? The
goal is to determ ne whether there is a problem and what it is.
Anot her goal is to find out what we can about solutions that have
been tried in the past.

In addition, it really seens that we are on two tracks. One
islong term-- to build an informati on base for handling the
general problem of requester pays and cost bearing. The other is
out of our hands, and depends on what Congress does.

It was resolved that all participants would reflect on these

i ssues and convene anot her conference call in the next two weeks
or so.
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MINUTES
CiviL RULES ADVISORY COMMITTEE

NOVEMBER 7-8, 2013

* X * X *

[The following is an excerpt from the Nov., 2013, minutes
of the Advisory Committee meeting, containing the
discussion of "Requester Pays™ during that meeting.]

Requester Pays For Discovery

Judge Campbell opened discussion of "'requester pays' discovery
issues by noting that various groups, including members of
Congress, have asked the Committee to explore expansion of the
circumstances in which a party requesting discovery can have
discovery only by paying the costs incurred by the responding
party. The suggestions are understood to stop short of a general
rule that the requesting party must always bear the cost of
responding to any discovery request. Instead they look for more
modest ways of shifting discovery costs among the parties.

Judge Grimm outlined the materials included in the agenda
book. There is an opening memorandum describing the issues; a copy
of his own general order directing discovery 1iIn stages and
contemplating discussion of cost-shifting after core discovery Iis
completed; notes of the September 16 conference-call meeting of the
Discovery Subcommittee; and Professor Marcus” summary of a cost-
shifting proposal that the Standing Committee approved for adoption
in 1998, only to face rejection by the Judicial Conference.

Several sources have recommended further consideration of
cost-shifting. Congress has held a hearing. Patent-litigation
reform bills provide for it. Suggestions were made at the Duke
Conference. The proposed amendments published for comment this
August include a revision of Rule 26(c) to confirm in explicit rule
text the established understanding that a protective order can
direct discovery on condition that the requester pay part or all of
the costs of responding. That builds on the recently added
provisions in Rule 26(b)(2)(B).-

The Subcommittee has approached these questions by asking
first whether it is possible to get beyond the "anecdata™ to find
whether there are such problems as to justify rules amendments. Are
such problems as may be found peculiar to ESI? to particular
categories of actions? What are the countervailing risks of
limiting access to justice? How do we get information that carries
beyond the battle cries uttered on both sides of the debate?

The 1998 experience with a cost-bearing proposal that
ultimately failed in the Judicial Conference is informative. The
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Committee began by focusing on Rule 34 requests to produce as a
major source of expense. Document review has been said to be 75% of
discovery costs. Technology assisted review is being touted as a
way to save costs, but it is limited to ESI. The 1998 Committee
concluded that a cost-bearing provision would better be placed as
a general limit on discovery in Rule 26(b), as a lead-in sentence
to the proportionality factors.

Discussions since 1998 have suggested that a line should be
drawn between '‘core' discovery that can be requested without paying
the costs of responding and further discovery that is available
only if the requester pays.

Emery Lee is considering the question whether there is a way
to think about getting some sense of pervasiveness and types of
cases from the data gathered for the 2009 case study. Andrea
Kuperman will undertake to survey the literature on cost shifting.
Other sources also will be considered. There may be standing
orders. Another example is the Federal Circuit e-mail discovery
protocol, which among other provisions would start with presumptive
limits on the number of custodians whose records need be searched
and on the number of key words to be used iIn the search.

One of the empirical questions that is important but perhaps
elusive 1is framed by the distinction between ™recall”™ and
"precision.”™ Perfect recall would retrieve every responsive and
relevant document; 1t can be assured only if every document is
reviewed. Perfect precision would produce every responsive and
relevant document, and no others. Often there is a trade-off. Total
recall i1s totally imprecise. There is no reason to believe that
responses to discovery requests for documents, for example, ever
achieve perfect precision. But such measures as limiting requests
to 5 key words are likely to backfire — one of the requests will
use a word so broad as to yield total recall, and no precision.

Judge Grimm continued by describing his standard discovery
order as designed to focus discovery on the information the parties
most need. It notes that a party who wants to pursue discovery
further after completing the core discovery must be prepared to
discuss the possibility of allocating costs. This approach has not
created any problems. Case-specific orders work. For example, It
might be ordered that a party can impose 40 hours of search costs
for free, and then must be prepared to discuss cost allocation iIf
it wants more.

Although this approach works on a case-by-case basis,
"drafting a transsubstantive rule that defines core discovery would
be a real challenge."

The question 1i1s how vigorously the Subcommittee should
continue to pursue these questions.
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Professor Marcus suggested that the "important policy issues
have not changed. Other things have changed.”™ 1t will be important
to learn whether we can gather reliable data to illuminate the
issues.

Emery Lee sketched empirical research possibilities. Simply
asking lawyers and judges for their opinions is not likely to help
with a topic like this. It might be possible to search the CM/ECF
system fTor discovery disputes to identify the subjects of the
disputes and the kinds of cases involved. That would be pretty easy
to do. Beyond that, William Hubbard has pointed out that discovery
costs are probably distributed with a "very long tail of very
expensive cases.'" The 2009 Report provided information on the costs
of discovery. Extrapolating from the responses, it could be said
that the costs of discovery force settlement in about 6,000 cases
a year. That i1s a beginning, but no more. Interviewing lawyers to
get more refined explanations 'presents a lot of issues.”™ One
illustration is that we have had little success In attempts to
survey general counsel — they do not respond well, perhaps because
as a group they are frequently the subjects of surveys. A different
possibility would be to create a set of hypothetical cases and ask
lawyers what types of discovery they would request to compare to
the assumptions about core and non-core discovery made 1in
developing the cases. The questions could ask whether requester-
pays rules would make a difference in the types of discovery
pursued.

Discussion began with a Subcommittee member who has reflected
on these questions since the conference call and since the
testimony at the November 6 congressional hearing. Any proposal to
advance cost-bearing beyond the modest current proposal to amend
Rule 26(c) would draw stronger reactions than have been drawn by
the comments on the "'Duke Package'™ proposals. ™"So we need data.
But what kind? What is the problem?" Simply learning how much
discovery costs does not tell us much. E-discovery is a large part
of costs. But expert witnesses also are a large part of costs. So
is hourly billing. But i1f the problems go beyond the cost of
discovery, what do we seek? Whether cost 1is 1In some sense
disproportionate, whether the same result could be achieved at
lower cost? How do we measure that? Would i1t be enough to find — i1f
we can find 1t — whether costs have increased over time? Then let
us suppose that we might find cost is a problem. Can rulemaking
solve 1t? And will a rule that addresses costs by some form of
requester pays impede access to the courts? There is a risk that if
we do not do i1t, Congress will do it for us. But it is so difficult
to grapple with these questions that we should wait a while to see
what may be the results of the current proposed amendments.

Another member said that these questions are very important.
"The time needed to consider, and to decide whether to advance a
proposal, is enormous.” It took two years to plan the Duke
Conference, which was held in 2010. It took three years more to
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advance the proposed amendments that were published this summer.
That is a lot of preparation. It is, however, not too early to
start now. Among the questions are these: Does discovery cost '"too
much™? How would that be defined? Requester-pays rules could reduce
the incidence of settlements reached to avoid the costs of
discovery; In some cases that would unnecessarily discourage trial,
but there also are cases that probably should settle. A different
measure of excess cost is more direct — does discovery cost more
than necessary to resolve the case, resulting in wasted resources?
What data sources are available? We have not yet mined a lot of the
empirical information provided for the Duke Conference. The RAND
report reviewed corporate general counsel, assuring anonymity; its
results can be considered. We might enlist the FJC to interview
people who have experience with the protocol developed for
individual employment cases under the leadership of NELA — i1t would
be good to know what information they got by exchanges under the
protocol, and how much Tfurther 1information they gathered by
subsequent discovery. All of these things take time. The pilot
project for patent cases i1s designed for ten years. FJC study can
begin, but will take a long time to complete. And other pilot
projects will help, remembering that they depend on finding lawyers
who are willing to participate. AlIl of this shows that i1t 1is
important to keep working on these questions, without expecting to
generate proposed rules amendments iIn the short-term future.

A member expressed great support for case management, but
asked how far it i1s feasible to approach these problems by general
national rules. "What is our jurisdiction™?

A partial response was provided by another member who agreed
that this i1s a very ambitious project. "Apart from “jurisdiction,’
what is our capacity to do this?" Forty-one witnesses at the
hearing yesterday divided iIn describing the current proposals -
some found them modest, others found them a sea-change in discovery
as we know iIt. Requester-pays proposals are far more sensitive. A
literature search may be the best starting point. What is already
out there? And we can canvass and inventory the pilot projects.
That much work will provide a better foundation for deciding
whether to go further. If the current proposals are adopted — no
earlier than December 1, 2015 — they may work some real changes
that will affect any decisions about requester-pays proposals.

A lawyer member observed that Rule 26(b)(2)(B) provides for
cost shifting iIn ordering discovery of ESI that is difficult to
access. "'There have been a number of orders. We could follow up
with experience.”™ One anecdote: in one case a plaintiff seeking
discovery of 94 backup tapes, confronted by an order to pay 25% of
the search costs, reacted by reducing the request to 4 tapes.
Beyond that, Texas Rule 196.4 has long provided for requester
payment of extraordinary costs of retrieving ESI. We might learn
from experience. So, reacting to the Federal Circuit model order
for discovery iIn patent actions, the Eastern District of Texas has
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raised the initial limit from 5 custodians to 8, and has omitted
the provision for cost-shifting i1f the limit 1Is exceeded; it
prefers to address cost-shifting on a case-by-case basis. And we
should remember that 'cloud”™ storage may have an impact on
discovery costs.

The Committee was reminded that if the proposed Rule 26(c)
amendment iIs adopted, experience in using it could provide a source
of data to support further study.

The discussion concluded by determining to keep this topic on
the agenda. The Duke data can be mined further. We can look for
cases that follow in the wake of the Supreme Court’s recognition
that the presumption is that the responding party bears the expense
of response, Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 358
(1978).
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Notes on Conference Call
Discovery Subcommittee
Advisory Committee on Civil Rules
Sept. 16, 2013

The Discovery Subcommittee of the Advisory Committee on
Civil Rules held a conference call on Sept. 16, 2013.
Participating were Judge Paul Grimm (Chair, Discovery
Subcommittee), Judge David Campbell (Chair, Advisory Committee),
Judge John Koeltl (Chair, Duke Subcommittee), Elizabeth Cabraser,
Peter Keisler, John Barkett, Parker Folse, Andrea Kuperman (Chief
Counsel, Rules Committees), Prof. Edward Cooper (Reporter,
Advisory Committee), and Prof. Richard Marcus (Assoc. Reporter,
Advisory Committee).

Judge Grimm introduced the call as focused on an initial
consideration of a set of issues often raised iIn recent years
that are separate from the current package of amendment
proposals. The current package contains a small change to Rule
26(c) explicitly authorizing the court to enter a protective
order addressing allocation of discovery expenses. That explicit
authorization really adds little to already recognized judicial
authority in the area. Indeed, when the Supreme Court recognized
that the cost of responding to discovery is customarily borne by
the responding party in Oppenheimer Fund, Inc. v. Sanders, 437
U.S. 340 (1978), i1t also recognized that a protective order could
alter that customary arrangement.

Prof. Marcus circulated a memorandum before the call
sketching the Committee"s past activity on cost-bearing iIssues.
Most recently, in 1998-99, it published alternative proposals for
adding explicit cost-bearing authority to Rule 34 or to Rule
26(b)(2). The proposals elicited much vigorous commentary,
highlighting the sensitivity of the subject. One argument made
often was that everyone agreed that the court already had this
authority, so there seemed no value In saying so. Another point
was that amending the rules might be taken to encourage increased
use of the existing authority, a move that many who commented
thought 1ll-advised.

Though this background is important, the main focus of
today"s discussion is on how or whether to proceed to serious
consideration of further amendment possibilities. Many issues
are on the table, and many possible ways to approach these issues
in the rules exist.

Initially, 1t is worth appreciating that one school of
thought i1s that parties will approach discovery In a more
responsible manner if they know that they have to pay part of the
resulting cost of production. On the other hand, there are
important access to justice issues to be kept constantly in mind.

Therefore, one set of issues would be the extent to which
one could properly i1dentify types of cases that might be exempted
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from rule provisions authorizing cost-bearing. Of course, doing
something like that cuts against the grain of the Civil Rules,
which are supposed to be the same for all kinds of cases.

Another sort of question is like an issue raised In 1998-99 --
whether any such provision should be limited to Rule 34 discovery
or applicable to all discovery. In 1998-99, there was concern
that a provision limited to Rule 34 might seem to favor
defendants, or at least those litigants with large quantities of
discoverable information, while other types of discovery (notably
depositions) might impose more costs on other litigants. Whether
these concerns remain the same iIn the Digital Age, and with the
introduction of numerical and time limits for depositions,
remains to be explored.

Another set of concerns emerges from the summary of the
comments and testimony submitted on the 1998-99 proposals. Much
of that commentary was premised on empirical assumptions about
the consequences of any cost-bearing rule that few could

illuminate with real data. Instead, anecdotes or hyperbole
seemed to predominate. The Committee®s more recent experience
has suggested that this sort of advocacy my reappear. It would

be very useful to have more informative data to address these
issues.

with all that in mind, the participants were invited to
offer initial reactions. This discussion Is just that -- initial
-- and the only issue now is to develop a plan for proceeding in
a methodical manner to evaluate the iIssues raised.

An attorney offered the view that "I"m still mulling this
over." A good deal of reading on the history of the adoption of
the Federal Rules has brought home the fact that the Framers of
the Rules were very concerned about "fishing expeditions' using
discovery. So that concern has been with us from the beginning.
On the other hand, we do not want to interfere with the ability
of litigants to obtain needed information. |If the pending
amendment proposals are adopted, i1t may be that they will make a
significant difference and that these changes alone could be
sufficient to redress the balance, to the extent i1t has gotten
out of balance. In data rich cases, the problem is that parties
will seek huge amounts of information. But rules are blunt
instruments to deal with the challenges of such cases. Instead,
we need an order like the one Judge Grimm uses in his cases. The
real problem In some other cases i1s disproportionate costs, and
it"s not clear that cost shifting is a solution to the real
problem. Again, informed judicial management seems a better way
than revised rules. With leadership provided (as by Judge
Grimm), the pending proposed rule changes may do as much as
should be done.

A second attorney agreed. All U.S. lawsuits impose
nonrecoverable costs. That is the American way of handling these
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things. Discovery can, however, create a unique problem of
strategic imposition of costs. This risk means that the
discovery process requires some degree of policing. Judge
Grimm®s order iIs very interesting in this context. It means that
core information is produced at the cost of the producing party,
but further discovery may be reviewed with some cost-bearing in
mind. Nonetheless, it is not clear that putting something of
this sort into the rules will produce desirable results, and
there might be a risk of undesirable consequences from adding
some such provision to the rules. For one thing, there could be
very energetic disputes about what is "core'™ or collateral
information. The real emphasis should on proportionality, and
that"s already iIn the rules, with a boost in i1ts profile it the
current proposed amendments are adopted. Translating these
concerns into more focused rule language would be very difficult.

A judge reacted that it would be quite tough to draft a rule
with presumptions that could be applied across the full range of
cases iIn federal court. This may best be handled as a practice
subject, not by a rule provision.

Another attorney reacted along the same general lines.
Given the history (partly outlined in Prof. Marcus®s memorandum),
the reactions a proposal might prompt are fairly predictable.
"This will be opposed on a very profound level.” 1t would be
best to see i1If there are other ways to go about it. And it
should not be forgotten that the party seeking discovery bears
costs when enormous amounts of information are forthcoming. This
attorney has never seen an instance where some lawyer thought
1711 ask for a lot to impose expenses on the other side."
People seek information to prove theilr cases, not to impose
expenses on the other side. 1It"s not surprising that some may
seek a magic method of limiting discovery to what"s really
needed. But that may be a chimera, at least if sought by rule.
Moreover, cost allocation probably won®"t do much to deter the
really bad actors, to the extent they exist. And cost allocation
would be a new and significant additional burden for the courts;
it would not save them time or energy.

Another attorney agreed that the review of past rulemaking
experiences on this subject is a good reminder that many people
will react strongly based on their perceived advantage or
disadvantage. "It all depends on where you are sitting."” The
real challenge is whether the existence or extent of this problem
can be objectively i1dentified. We will need to focus on whether
a rule change can provide needed focus. One size fits all won"t
serve here. An effort to try to draw baselines on costs presents
very tough policy issues. Perhaps a rule that distinguishes some
types of cases (or exempts them) would raise even tougher policy
issues. It will be important to keep in mind that excessive
discovery (or responses) impose costs on both sides. At the same
time, the commentary during the 1998-99 public comment period
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suggests that any change will prompt comments fueled by perceived
self-interest. Right now, the realities compel lawyers on both
sides of the "v."™ to think long and hard about how much to seek
through discovery. This attorney®s inclination is to let the
present proposed changes have time to sink in before giving
serious thought to something more aggressive on cost-bearing.

These thoughts prompted a question: Had the careful
calibration of amount of discovery this attorney reported
resulted from rules or from orders like the one used by Judge
Grimm, or from other factors such as the simple cost of getting
too much information? The answer is that i1t is not prompted by
rules or orders, but rather by the dynamics of contemporary
litigation. That leads to voluntary discovery parameters, such
as limiting the number of custodians whose materials must be
reviewed, and/or limiting the search terms to be used.

Another attorney agreed. "The notion of an asymmetry -- of
one-way discovery -- is misleading.” Being data-poor is also a
cost factor, because one has to rely on discovery and wants only
an amount that makes sense and is tailored to the case. ™You
don"t want to be the dog that catches the pick-up truck."

Lawyers are acutely aware of this risk in today"s environment,
but 1t Is very difficult to quantify this concern even on a case-
by-case basis. Putting it into a rule would be even more
difficult.

Another attorney reacted: Actually, the place where the
cost disparity looms largest nowadays is not on cost of
production but cost of preservation. That cost can be enormous,
but 1t"s not what we are discussing here.

Another attorney agreed that in larger cases this is a fair
description of the current situation. But there are a
significant number of other cases where Tishing expeditions occur
often. Mega-cases may actually not be the model we should have
in mind.

A judge commented that he agreed with much the attorneys had
said. He was not optimistic that a rule could be devised that
would be appropriate for the broad range of litigation in federal
courts today. It remains unclear where, or how frequently, there
are real abuses. And the current amendment package has features
that ideally will facilitate identifying and dealing with those
cases. It would be important to find out whether the current
package can do what i1t is designed to do. At the same time, cost
allocation is something the Committee should examine. And it
would be wisest to do this with data instead of anecdotes. It
will be important to talk to the FJC about developing data that
go beyond anecdotes. Although rule changes in the near term
would be premature, careful study would take time and could be
initiated soon. True, some may be distressed to see the
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Committee even examining this subject, but it Is an Important one
that deserves careful evaluation. In somewhat the same vein, the
British experience with costs bears looking at.

A reaction was that the U.K. experience may be significantly
different. For example, lawyers there have pushed back against
the most recent reforms, seeking to exempt all cases involving
claims of more than £1 million. And the U.K. experience is
heavily affected by the availability of insurance against the
cost of paying the other side"s cost bill, and by the success
incentive fees allowed there, which are paid by the other side
but negotiated between the client and lawyer (who know that the
only one who will actually have to pay this fee is the other
side).

Another judge noted that there has been very strong support
for expanded cost-bearing from some who have commented, and that
a hearing was held in Congress on this general subject in
December, 2011. The chair of a Subcommittee of the House
Judiciary Committee that held this hearing supported inquiry into
cost-bearing In a letter to the Committee. It is Important for
the Committee to be responsive to such interest. The hearing iIn
Congress signifies the breadth of interest iIn this subject. The
suggestion that the Committee should look seriously at the issues
is what the Rules Enabling Act contemplates it should do. It may
be that we begin with some skepticism about whether or how a
useful rule change could be i1dentified, but inaction would be
quite difficult to justify. Instead, there seem to be several
avenues that offer promise:

(1) 1t would be good to do a literature search to identify
what has been written about the effects of cost-bearing
provisions.

(2) It would be good to look carefully at Lord Jackson®s
study of costs in the U.K. That look should take account,
however, of the very significant differences between the

U.K. system and ours. It has a "full indemnity"” system,
very different from the American Rule that each litigant
bears i1ts own costs. It consequently has a fairly elaborate

and longstanding system of cost masters who apportion costs
after the case 1s over. And (as noted above) the entire
handling of these issues has recently been affected by the
availability of insurance.

(3) The FJC should be approached. Like other governmental
units, it iIs operating under significant fiscal constraints.
We must be cautious about asking for help that would
overstretch FJC Research. But perhaps the data from the
2009 closed case survey can be mined to provide some
insights, and it would be valuable to try to determine now
iT there are cost-effective ways to gather data more closely
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calibrated to these specific issues.

(4) 1t might be good to solicit input from outside groups.
IT we were to proceed with a rule proposal, we could expect
those groups to offer their views then. It may be best to
try to involve them now, both in terms of what they can
offer in the way of data, and (perhaps) in terms of ways to
generate more data.

This would not be a wasted effort; even iIf the result is that the
Committee concludes that the current package of amendments
sufficiently addresses these concerns, it may be very important
for us to have a full explanation of why we reached this
conclusion. Without a firm basis In data, we cannot assume that
everyone will accept our conclusion.

Another judge asked how we could get beyond the anecdotal.
Certainly the 2009 and 1997 closed case studies by the FJC did
not show a widespread problem of over-discovery. In the Digital
Age in which we now operate, would those results still obtain?
It was particularly striking how varied the bar group responses
to the 1998-99 proposal proved to be. Two sections of the ABA
even came out on different sides of the issue. It would be ideal
iT there were a way to get input from bar groups and the like on
the design of a research effort. We need not follow all
proposals, but it is probably more useful to find out about them
in advance than only later, when the same sort of thing might be
an objection to the data-gathering method actually adopted. On
the other hand, it could be that inviting suggestions now about
how to design a research effort would prompt more objections
later from all those whose suggestions were not followed.

It is not yet time to consider a mini-conference, even
though such an event might be extremely helpful it this effort
moves forward. For the present, the main issue iIs what to tell
the full Committee at the November meeting. It will be useful
then to have a full discussion along the lines of this conference
call with the full Committee. It may be useful some time to try
to arrange a conference call with U_K. judges experienced in
dealing with the issues presented there. Though the
institutional attributes of the U.K. system are significantly
different from ours, it is likely that proportionality will be
the first word out of their mouths. That was the byword of the
Lord Woolf reforms in the U.K. In the late 1990s.

Another judge agreed. We should defer serious work on any
amendment ideas a reasonable way into the future, in large part
to find out how our current package works. And before doing a
mini-conference we will need to think about concrete possible
amendment ideas. It will be important to make clear then that
any such proposals are only intended to be a focus for
discussion, and that they are not on their way to inevitable
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adoption. In order to have the broadest possible views, 1t will
be important to include those unlikely to embrace the general
idea of cost-bearing.

A reaction from an attorney was that reliance on the U.K.
system could become a "flash point.” To shift to something like
that could even rise to the level of requiring a constitutional
change. At some point, the intensity of debate might deter clear
thought. ™"Don"t issue a call to arms any time soon."

It was noted that Texas has had a rule that appears to
embrace cost-bearing for some time; perhaps data could be
gathered on the results of that rule. In addition, IAALS has
been gathering data on related topics; maybe it has data of the
sort we are seeking.

A further caution about avoiding anything that could become
a flash point was emphasized. The goal now iIs to obtain the
broadest sort of real data. For the November meeting, the
necessary ingredients in the agenda book probably include Prof.
Marcus®s background memo, the notes on this conference call, and
a short memo introducing the issues. There should be sufficient
time in November for a full discussion with the full Committee.
And before that, perhaps a week or two before the meeting, it
would be good for the Subcommittee to confer by phone again to
touch bases on where things stand.
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INTRODUCTION TO PROPOSALS FOR
COST-BEARING PROVISIONS IN THE RULES

Rick Marcus
(Sept. 6, 2013)

The purpose of this memorandum is to provide some additional
background for the Sept. 16 exploratory conference call about
addressing cost-bearing in the rules. Judge Grimm has already
introduced the issues. The goal of this memorandum is to provide
some additional background about the way the rules have addressed
(or not addressed) these issues, and the reaction in 1998-99 to a
proposal then to add a cost-bearing provision regarding
disproportionate discovery requests. As an Appendix, the memo
includes the public comments on that 1998 proposal.

As things develop on the cost-bearing front, the inquiry
into past experience may expand. But as an introduction, some
information may be helpful.

1980 amendments -- cost-bearing
aspect to discovery conference

In 1978, a proposed set of amendments to the rules was
published for public comment. Probably the most prominent among
those proposals was a change to Rule 26(b)(1) that was later
withdrawn. Also included was a new Rule 26(f), regarding a
discovery conference. The Committee Note said that "[1]t is not
contemplated that requests for discovery conferences will be made
routinely.”™ Instead, counsel were to try to confer among
themselves to avoid the need for such a meeting with the judge,
and the Note suggested that "'[s]anctions may be imposed upon
counsel who iInitiates a request without good cause as well as
upon counsel who fails to cooperate with counsel who seeks
agreement.”™ It added:

The Committee is extremely reluctant even to appear to
suggest additional burdens for the district court. It
proposes the discovery conference for the exceptional case
in which counsel are unable to discharge their
responsibility for conducting discovery without intervention
by the court. In such a case, early iIntervention by the
court appears preferable to a series of motions to compel or
to limit discovery.

So this was a very different creature from the Rule 26(T)
conference we know today, which Is to occur in most cases and be
followed by entry of the scheduling order. Indeed, neither the
proportionality provisions nor the requirement of more active
judicial management (both added in 1983) were yet in the rules.

The 1980 version of Rule 26(f) included the following
provisions:
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Following the discovery conference, the court shall
enter an order i1dentifying the issues for discovery
purposes, establishing a plan and schedule of discovery,
setting limitations upon discovery iIf any, and determining
such other matters, including the allocation of expenses, as
are necessary for the proper management of discovery in the
case.

The court may exercise powers under Title 28 U.S.C. §
1927 and Rule 37(e) to impose sanctions for the failure of a
party or counsel without good cause to have cooperated in
the framing of an appropriate discovery plan by agreement.

These particular features did not receive attention in the
Committee Note, but it should be apparent that the thrust was
that the entire discovery conference apparatus was to apply only
to exceptional cases. See Preliminary Draft of Proposed
Amendments to the Federal Rules of Civil Procedure, 77 F.R.D.
613, 624-25 (1978).

The initial public reaction to the Rule 26(b)(1) scope
proposal was quite vigorous, and the Advisory Committee published
a revised package in 1979 that omitted that amendment but
retained the new Rule 26(f). See Revised Preliminary Draft of
Proposed Amendments to the Federal Rules of Civil Procedure, 80
F_.R.D. 323 (1979). For more general background, see Marcus,
Discovery Containment Redux, 39 Bos. Col. L. Rev. 747, 756-60
(1998).

The 1979 Committee Note still said that "[1]t is not
contemplated that requests for discovery conferences will be made
routinely,”™ and i1t added the following (which may indicate that
feedback from the first round of public comment suggested greater
receptivity on the bench to the idea of supervising discovery):

A number of courts routinely consider discovery matters
in preliminary pretrial conferences held shortly after the
pleadings are closed. This subdivision does not interfere
with such a practice. It authorizes the court to combine a
discovery conference with a pretrial conference under Rule
16 1t a pretrial conference is held sufficiently early to
secure judicial intervention to prevent or curb abuse.

The 1979 Rule 26(F) proposal was adopted as published. See
Amendments to the Federal Rules of Civil Procedure, 80 F.R.D. 521
(1980) . Justice Powell, joined by Justices Stewart and
Rehnquist, dissented from the adoption of the amendment package,
not because there was anything wrong with these ''modest
amendments,™ 1d. at 523, but rather because they did not do
enough. Justice Powell argued that "“the changes embodied in the
amendments fall short of those needed to accomplish reforms in
civil litigation that are long overdue.”™ 1d. at 521. He added
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(id. at 523):

Lawyers devote an enormous number of ‘‘chargeable hours™ to
the practice of discovery. We may assume that discovery
usually 1s conducted in good faith. Yet all too often,
discovery practices enable the party with greater financial
resources to prevail by exhausting the resources of a weaker
opponent. The mere threat of delay or unbearable expense
denies justice to many actual or prospective litigants.
Persons or businesses of comparatively limited means settle
unjust claims and relinquish just claims simply because they
cannot afford to litigate. Litigation costs have become
intolerable, and they cast a lengthening shadow over the
basic fairness of our legal system.

So far as I am aware, the 1980 discovery conference was not
much used, and the cost-allocation provisions even less used. So
this is a cost-bearing model that was intended for the
exceptional case and was not much used In such cases.

1983 -- Proportionality and
case management

In 1983, further amendments implemented much of what we find
now in the rules regarding case management; the Rule 16 changes
that continue to this day (with revisions) were installed then.
In addition, the 1983 amendments introduced into Rule 26 the
concept of proportionality.

Not too long after the new rules became effective,
Magistrate Judge Wayne Brazil (soon to become a member of the
Advisory Committee) gave voice to the goal of proportionality iIn
In re Convergent Technologies, 108 F.R.D. 328, 331 (N.D. Cal.
1985):

Discovery is not now and never was free. Discovery 1Is
expensive. The drafters of the 1983 amendments to sections
(b) and (g) of Rule 26 formally recognized that fact by
superimposing the concept of proportionality on all behavior
in the discovery arena. It is no longer sufficient, as a
precondition for conducting discovery, to show that the
information sought 'appears reasonably calculated to lead to
the discovery of admissible evidence.' After satisfying
this threshold requirement counsel also must make a common
sense determination, taking into account all the
circumstances, that the information sought is of sufficient
potential significance to justify the burden the discovery
probe imposes, that the discovery tool selected is the most
efficacious of the means that might be used to acquire the
desired information (taking into account cost effectiveness
and the nature of the information being sought), and that
the timing of the probe is sensible, 1.e., that there i1s no
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other juncture in the pretrial period when there would be a
clearly happier balance between the benefit derived from and
the burdens imposed by the particular discovery effort.

This articulation of the responsibilities counsel must
assume in conducting or responding to discovery may make it
appear that the 1983 amendments require counsel to conduct
complex analyses each time they take action in the discovery
arena. Not so. What the 1983 amendments require iIs, at
heart, very simple: good faith and common sense.

1993 amendments
Initial disclosure and routine
Rule 26(f) conferences

In 1991, the Advisory Committee published another package of
amendment proposals. Included were a proposed initial disclosure
requirement and a new Rule 26(f) (replacing the 1980 version)
that directed the parties to meet and confer iIn most cases to
formulate a discovery plan that they would then submit to the
court as part of the Rule 16 case management effort. As most are
likely to recall, the initial disclosure proposal provoked a
strong reaction. For discussion, see Marcus, Of Babies and
Bathwater: The Prospects for Procedural Progress, 59 Brook. L.
Rev. 761, 805-12 (1993) (describing the initial disclosure
controversy).

1998 cost-bearing proposal

In 1996, the Advisory Committee inaugurated its Discovery
Project, which was intended to undertake a comprehensive review
of discovery issues. After considerable study (including a mini-
conference at Hastings iIn January, 1997, and a two-day conference
at Boston College in September, 1977, and based on an extensive
study of recently closed cases by FJC Research), the Advisory
Committee produced a package of amendment proposals that was
published for public comment in 1998. Among those proposals was
the revision of Rule 26(b)(1) into essentially its present form
(now proposed to be changed again in the package of proposed
amendments published in August).

The published package included a proposal to add the
Tfollowing provision to Rule 34(b):

On motion under Rule 37(a) or Rule 26(c), or on its own
motion, the court shall -- if appropriate to implement the
limitations of Rule 26(b)(2)((1), (i1), or (¥ii1) [current
Rule 26(b)(2)(C) (i), (ii), and (iii)] -- limit the discovery
or require the party seeking discovery to pay part or all of
the reasonable expenses iIncurred by the responding party.

Preliminary Draft of Proposed Amendments to the Federal Rules of
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Civil Procedure and Evidence, 181 F.R.D. 18, 65-66 (1998).

The Committee Note accompanying this proposal provided (id.
at 89-91):

The amendment makes explicit the court®s authority to
condition document production on payment by the party
seeking discovery of part or all of the reasonable costs of
that document production if the request exceeds the
limitations of Rule 26(b)(1) (1), (11), or (iii1). This
authority was implicit in the 1983 adoption of Rule
26(b)(2), which states that in implementing its limitations
the court may act on i1ts own Initiative or pursuant to a
motion under Rule 26(c). The court continues to have such
authority with regard to all discovery devices. If the
court concludes that a proposed deposition, interrogatory,
or request for admission exceeds the limitations of Rule
26(b)(2) (1), (1), or (ii1), it may, under authority of that
rule and Rule 26(c), deny discovery or allow it only i1f the
party seeking it pays part or all of the reasonable costs.

This authority to condition discovery on cost-bearing
is made explicit with regard to document discovery because
the Committee has been informed that in some cases document
discovery poses particularly significant problems of
disproportionate cost. Cf. Rule 45(c)(2)(B) (directing the
court to protect a nonparty against "'significant expense’™ iIn
connection with document production required by a subpoena).
The Federal Judicial Center®s 1997 survey of lawyers found
that "[o]T all the discovery devices we examined, document
production stands out as the most problem-laden. cOT.
Willging, J. Shapard, D. Stienstra & D. Miletich, Discovery
and Disclosure Practice, Problems, and Proposals for Change,
at 36 (1997). These problems were "far more likely to be
reported by attorneys whose cases involved high stakes, but
even in low-to-medium stakes cases . . . 36% of the
attorneys reported problems with document production.'™ Id
at 35. Yet 1t appears that the limitations of Rule 26(b)(2)
have not been much implemented by courts, even in connection
with document discovery. See 8 Federal Practice & Procedure
8§ 2008.1 at 121. Accordingly, 1t appears worthwhile to make
the authority for a cost-bearing order explicit In regard to
document discovery.

Cost-bearing might most often be employed in connection
with limitation (ii1), but i1t could be used as well for
proposed discovery exceeding limitation (i) or (ii). It is
not expected that this cost-bearing would be used routinely;
such an order is only authorized when proposed discovery
exceeds the limitations of subdivision (b)(2). But It
cannot be said that such excesses might occur only in
certain types of cases; even iIn "ordinary” litigation i1t is
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possible that a given document request would be
disproportionate or otherwise unwarranted.

The court may employ this authority if doing so would
be "appropriate to implement the provisions of Rule
26(b)(2) (1), (1), or (dii." In any situation in which a
document request exceeds these limitations, the court may
fashion an appropriate order including cost-bearing. When
appropriate it could, for example, order that some requests
be fully satisfied because they are not disproportionate,
excuse compliance with certain requests altogether, and
condition production In response to other requests on
payment by the party seeking the discovery of part or all of
the costs of complying with the request. In making the
determination whether to order cost-bearing, the court
should ensure that only reasonable costs are included, and
(as suggested by Rule 26(b)(2)(1i1)) 1t may take account of
the parties™ relative resources in determining whether it is
appropriate for the party seeking discovery to shoulder part
or all of the cost of responding to the discovery.

The court may enter such a cost-bearing order in
connection with a Rule 37(a) motion by the party seeking
discovery, or on a Rule 26(c) motion by the party opposing
discovery. The responding party may raise the limits of
Rule 26(b)(2) iIn its objection to the document request or iIn
a Rule 26(c) motion. Alternatively, as under Rule 26(b)(2),
the court may act on its own initiative, either in a Rule
16(b) scheduling order or otherwise.

The i1nvitation for public comment offered an alternative
provision to be iInserted directly into Rule 26(b)(2) (id. at 37):

The court shall limit the frequency or extent of use of the
discovery methods otherwise permitted under these rules and
by any local rule shal—be—tmited—by—the—<court, or require
a party seeking discovery to pay part or all of the
reasonable expenses incurred by the responding party, if it
determines that (1) the discovery sought i1s unreasonably
cumulative or duplicative, or is obtainable from some other
source that is more convenient, less burdensome, or less
expensive; (i1) the party seeking discovery has had ample
opportunity by discovery in the action to obtain the
information sought; or (iii) the burden or expense of the
proposed discovery outweighs i1ts likely benefit, taking into
account the needs of the case, the amount in controversy,
the parties® resources, the importance of the issues at
stake in the litigation, and the importance of the proposed
discovery in resolving the issues.

The i1nvitation for comment also offered the following
explanation for this alternative to the Rule 34(b) proposal (id.
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at 38):

There are two arguments for inclusion of this cost-
bearing provision in Rule 26(b)(2). First, as a policy
matter it iIs more evenhanded and complete to include the
provision there. Treatment in Rule 34(b) may be seen as
primarily benefitting defendants, who are usually the
parties with large repositories of documentary information.
Depositions, on the other hand, may be exceedingly
burdensome to plaintiffs, and the placement of the provision
in Rule 26(b)(2) would make explicit its application to
other forms of discovery, including depositions.

Second, as a matter of drafting, the cost-bearing
provision fTits better in Rule 26(b)(2). Including it in
Rule 34(b) creates the possibility of a negative implication
about the power of the court to enter a similar order with
regard to other types of discovery. The draft Committee
Note to Rule 34(b) tries to defuse that implication, but
this risk remains. Moreover, there is a dissonance between
Rule 26(b)(2), which says that i1f there is a violation of
(1), (i1), or (ii11) the discovery shall be limited, and Rule
34(b), which says i1t does not have to be limited if the
party seeking discovery will pay. It is true that, in a
way, this dissonance points up the apparent authority to
enter such an order under the current provision with regard
to other types of discovery, but that is also another way of
recognizing the tension that dealing with the problem in
Rule 34(b) creates.

As noted above, the summaries of the resulting public
commentary are included as an Appendix.

After the public comment period, the Advisory Committee
decided to include the cost-bearing provision in Rule 26(b)(2)
rather than Rule 34(b), and the Standing Committee approved it
for submission to the Judicial Conference, but the Judicial
Conference removed i1t from the package of amendments that went
into effect in 2000. See the Communication from the Chief
Justice to Congress transmitting the 2000 amendments to the
rules, 192 F.R.D. 340 (2000), including the Memorandum from Judge
Paul Niemeyer to Judge Anthony Scirica, 192 F.R.D. 354, 360 n.*
(2000) (At its September 15, 1999, session the Judicial
Conference of the United States did not approve the proposed
cost-bearing provision™).

Rule 26(b)(2)(B) in 2006
In 2006, Rule 26(b)(2)(B) was added to address discovery of
sources of electronically stored information that are not

reasonably accessible due to burden or cost. Even i1t the showing
is made that the sources are not reasonably accessible, the party
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seeking discovery may ask the court to order production by
showing good cause. The rule adds that: "The court may specifty
conditions for the discovery.” The Committee Note explains:

The good-cause iInquiry and consideration of the Rule
26(b)(2)(C) Ilimitations are coupled with the authority to
set conditions for discovery. The conditions may take the
form of limits on the amount, type, or sources of
information required to be accessed and produced. The
conditions may also include payment by the requesting party
of part or all of the reasonable costs of obtaining
information from sources that are not reasonably accessible.
A requesting party”s willingness to share or bear the access
costs may be weighed by the court in determining whether
there i1s good cause. But the producing party®s burdens in
reviewing the information for relevance and privilege may
weigh against permitting the requested discovery.

Current Rule 26(c) proposal

It seems worth noting that our current proposed amendment
package includes an amendment to Rule 26(c)(1)(B) to authorize
that a protective order issued for good cause could include a
provision "specifying terms, including time and place or the
allocation of expenses, for the disclosure or discovery.” The
draft Committee Note observes:

Rule 26(c)(1)(B) is amended to include an express
recognition of protective orders that specify terms
allocating expenses for disclosure or discovery. Authority
to enter such orders is included in the present rule, and
courts are coming to exercise this authority. Explicit
recognition will forestall the temptation some parties may
Teel to contest this authority.

* X * X *

Going forward, we will address new issues as well as
enduring ones. But familiarity with prior experience, at least
in general terms, seems useful.
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APPENDIX
Summary of public comments on proposed

cost-bearing amendment to Rule 34(b)
1998-99

8. Rule 34(b)

(a) General desirability

Comments

Alfred W. Cortese, 98-CV-001: (See Rule 26(a)(1) for list of
organizations represented) Supports the addition of explicit
cost-bearing provisions.

N.Y. St. Bar Assoc. Comm. & Fed. Lit. Sec, 98-CV-012: This
change i1s unnecessary and misleading. The authority to shift
costs already exists under Rule 26(b)(2). Thus, there is no real
change. The Section disagrees with the assertion that Rule
26(b)(2) has rarely been applied, citing four cases. The FJC
Study found that document requests generated the largest number
of discovery problems, but these were not generally in the
overproduction area. Thus, If there were a change it would not
address the problems identified. The FJC Survey does not show
that the cost of document production is a problem; even in the
high-stakes cases In which such costs are relatively high, they
are commensurate with the stakes involved. Moreover, the
proposed amendment is unclear on what costs may be shifted. 1IFf
attorneys® fees, client overhead and the like are included, the
proposal involves funding an adversary®s case.

Maryland Defense Counsel, Inc., 98-CV-018: Supports the proposed
amendment. Document production is not only the most expensive,
but also the most iInstitutionally disruptive aspect of discovery
for the clients represented by this organization®s lawyers.
Suggests that the Note stress that an outright bar on proposed
discovery often may be preferable to simply shifting its overtly
quantifiable costs.

J. Ric Gass, 98-CV-031: (individually and as President of Fed. of
Ins. & Corp. Counsel) "The burden of the cost of production of
documents should be on the party initiating the request. That
burden will make "discovery initiators®™ think before making
abusive document requests.”

Assoc. of the Bar of the City of N.Y., 98-CV-039: Endorses the
change, so long as either the rule i1tselft or the Committee Note
makes it clear that the power granted should be applied only in
the unusual or exceptional case. This iIs consistent with the
general trend of making discovery more efficient. It would give
the party requesting discovery an incentive to limit requests and
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lessen the financial burden on the producing party. But the
provision should be used only in the unusual or exceptional case.
Liberal application of the proposed rule would unfairly tilt the
playing field in favor of litigants with larger financial
resources.

James A. Grutz, 98-CV-040: Opposes the change. I1f costs become
onerous, a litigant can request the court"s aid. The provision
IS unnecessary.

Thomas J. Conlin, 98-CV-041: Opposes the change. If a document
request i1s excessive, 1t should be limited in accordance with the
current rules. The court already can protect parties against
excessive expenses, and 1t should not be permitting or requiring
a response to excessive requests even ITf the requesting party has
to pay some of the cost.

John Borman, 98-CV-043: Opposes the change. It deters parties
seeking discovery from being aggressive in pursuing information,
and 1t will encourage responding parties to employ this new
device to resist. It places the burden of proving that the
benefit of the discovery sought outweighs i1ts burden or expense
on the party who does not even know what is in the material.

Michael J. Miller, 98-CV-047: This proposal will be used as a
weapon by corporations who seek to prevent the discovery of
relevant information under the guise of cost.

ABA Section of Litigation, 98-CV-050: Supports the proposal
because 1t encourages courts to overcome their reluctance to
apply existing limitations on excessive discovery, and it offers
courts an alternative when they view a complete denial of
excessive discovery as too harsh. The cost-bearing proposal will
not deter legitimate discovery because, by definition, it applies
only when a document demand exceeds the limitations of Rule 26.
The court®s power to shift these costs is already implicit in
Rule 26(c). The Antitrust Section opposes this proposal because
it believes that it could create a new standard for discovery
that is dependent an a party"s financial ability to pay for
discovery as opposed to the current standard based on relevance,
etc. Because of this Important concern, the Litigation Section
suggests that the Note urge that the courts be particularly
sensitive to this issue.

Richard L. Duncan, 98-CV-053: Opposes this proposal. 1t will
create more litigation.

Charles F. Preuss, 98-CV-060: Supports this explicit
authorization to impose part or all of the costs of document
discovery that exceeds the limits of Rule 26(b)(2).

Lawyers®™ Club of San Francisco, 98-CV-061: The probable impact
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of the proposed amendment would be to increase the prevalence of
cost-bearing orders. Doing so would increase financial
disincentives for individuals to conduct litigation against
corporate and institutional defendants. As such, it would impede
and restrict discovery unnecessarily by individual claimants.

Jay H. Tressler, 98-CV-076: Applauds this proposal.

E.D.N.Y. Comm. on Civil Lit, 98-CV-077: Opposes the proposal.
The provision Is unnecessary, because the courts already have the
power to do this. At the same time, cost-bearing iIs not to be
applied routinely. Given these two propositions, the Committee
can"t comprehend the benefit of the amendment. More generally,
the Committee would favor a direct limitation on discovery as
opposed to cost-shifting, which may favor deep-pocket litigants.
It might even further use of discovery to harass.

Michael S. Allred, 98-CV-081: Opposes the change. This is
brased i1n favor of not making discovery, but gives no remedy if
discovery is unjustifiably refused.

Amer. Coll. of Trial Lawyers Fed. Cts. Comm., 98-CV-090:
Supports the change. Document production iIs where the most
serious problems currently are found. It is appropriate that if
a party wishes to pursue broad and unlimited forms of document
production, i1t should pay the reasonable expenses that result.

National Assoc. of Consumer Advocates, 98-CV-120: Opposes the
change. 1t will lead to additional delay, ancillary litigation,
and increased costs. Objections by defendants that document
production costs too much are full of sound and fury but not
based on valid concerns. Usually the parties can reach an
equitable solution to the costs of document production. If that
doesn®t happen, the current rules provide adequate tools for the
problem. Since this iIs a power the courts already have under
Rule 26(c) and 26(b)(2), the change i1s not needed. It may cause
judges to cast an especially jaundiced eye on requests for
documents, above and beyond the limits that already exist.
Because defendants have most of the documents iIn the cases
handled by N.A.C.A. members, this change will have a disparate
impact on plaintiffs.

National Assoc. of Railroad Trial Counsel, 98-CV-155: Supports
the changes. They will assist the trial court in controlling
discovery abuses In document production.

Chicago Chapter, Fed. Bar Ass"n, 98-CV-156: Endorses the change.
Courts already have the power to do this, but there is no harm in
saying so expressly.

Federal Practice Section, Conn. Bar Ass"n, 98-CV-157: Endorses
the rule, understanding 1t to say that everything beyond the
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"claims and defenses™ scope would be allowed only on payment of
costs.

Penn. Trial Lawyers Ass"n, 98-CV-159: Supports the amendment as
written because 1t permits the court to reasonably limit
discovery and gives the judge discretion to extend the limits on
a good cause showing, providing that the cost is to be borne by
the party seeking discovery.

Richard C. Miller, 98-CV-162: Opposes the change. It "strikes
at the heart of our juridical system by eliminating access to
justice.” Defendants already have an incentive to draw things
out and iIncrease expense to defeat claims. This change will
magnify that tendency.

William C. Hopkins, 98-CV-165: The cost shifting proposal means
that plaintiffs will face a price tag on the first discovery
request. This 1s not desirable.

Timothy W. Monsees, 98-CV-165: He i1s afraid this will extend to
more than simple copying costs, which no one has a problem with
paying. He envisions getting a bill for a couple of thousand
dollars for defendants to hire people to search their records.
Why should a party have to pay for production of relevant
material?

Mary Beth Clune, 98-CV-165: This change would be very unfair to
plaintiffs. In employment cases, the defendant has all the
documents, and such defendants often produce files of meaningless
documents iIn an effort to bury the relevant documents. Requiring
the plaintiff to finance the "reasonable expenses'™ of discovery
will likely lead to abuse by defendants.

Frederick C. Kentz, 111, 98-CVv-173: (Gen. Counsel, and on behalfT
of, Roche) Supports the change. In pharmaceutical litigation,
plaintiffs routinely seek discovery of all reported adverse
events, clinical trials and other documents not relevant to the
core issues In the case. 1t would be preferable if the discovery
of these materials were not permitted. The company strongly
opposes cost shifting with respect to depositions. The
appropriate cost control measure there is to limit the duration
of the deposition.

Gary M. Berne, 98-CV-175: The change is unnecessary, for courts
already have the authority to take needed measures. The FJC
report shows that the main problem is not overproduction, but
failure to produce, which the amendments don"t address.

Public Citizen Litigation Group, 98-CV-181: Does not support.
The rule provision 1s not needed, and may lead to the iIncorrect
negative inference that cost-bearing is only authorized in
connection with document discovery.
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Association of Trial Lawyers of America, 98-CV-183: Opposes the
change. ATLA generally opposes proposals to institute cost-
shifting measures as leading to abrogation of the American Rule
that parties bear their own costs of litigation. Even if the
proposal only makes explicit authority that was already in the
rules, 1t appears a move in the wrong direction.

James B. Ragan, 98-CV-188: Concerned about the proposed change.
It purports to shift the burden to the party seeking discovery in
some instances. In fact, this should be a situation that never
occurs. Rule 26(b)(2) directs the court to limit excessive
discovery, so the circumstance identified in the proposed
amendment should not happen.

Ohio Academy of Trial Lawyers, 98-CV-189: Opposed. This is not
needed, since the court already has the power under Rule 37 to
impose this sanction.

Hon. Carl J. Barbier (E.D. La.), 98-CVv-190: Although the
Committee Note says that this cost-shifting should not be a
routine matter, this will certainly result iIn additional motions
to determine iIn any particular case whether or not the costs
should be shifted to the requesting party.

Philadelphia Bar Assoc., 98-CV-193: Supports the amendment.
Placing an explicit cost-bearing provision in Rule 34 might
clarify and reinforce the judge®s ability to condition discovery
on payment of costs. This might encourage more negotiation and
cooperation In cases where large document productions are
involved.

James C. Sturdevant, 98-CV-194: The Committee does not say that
this authority i1s only to be used in "extraordinary' cases or
"massive discovery cases.” There is a very real potential that
it will be invoked in many cases to support cost-bearing, which
would be undesirable. The courts already have adequate authority
to deal with abuse.

Maryland Trial Lawyers Assoc., 98-CV-195: Urges rejection.
Often the Injured party Is at an economic disadvantage to the
opposing entity, which is usually insured. Coupled with the
limitation of disclosure to supporting information, this change
will work a harsh result. It is unnecessary and unduly
restrictive.

James B. Mclver, 98-CV-196: (98-CV-203 is exactly the same as no.
196 and 1s not separately summarized) This will have the effect
of harming victims, consumers, and other plaintiffs.

Lawyers™ Committee for Civil Rights Under Law, 98-CV-198: Opposes
the change. This will establish what some judges will view as a
presumption that documents should only be produced on payment of
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the other party®s costs of production. It would also establish a
two-track system of justice based on wealth.

Trial Lawyers for Public Justice, 98-CV-201: Courts already have
this power, and the proposal i1s therefore redundant. But the
signal to judges is obviously that they should impose sanctions
more frequently against parties who ask for too much information,
and that they have not imposed such sanctions with sufficient
regularity in the past. This will strengthen the hands of
defendants and encourage stonewalling.

Minn. State Bar Assoc. Court Rules and Admin. Comm. Subcommittee
on Federal Rules, 98-CV-202: Supports the change.

Sharon J. Arkin, 98-CV-204: Opposes the change. The defense
deliberately engages iIn dump truck tactics. |If this change is
adopted, the rules will impose on the consumer the obligation to
pay for the costs of such productions, and they will be further
victimized by corporate defendants.

Nicholas J. Wittner, 98-CV-205: (on behalf of Nissan North
America) Supports the proposal. 1t will reduce needless
discovery requests and related expense.

F.B.1., 98-CV-214: Supports the change.

Michigan Trial Lawyers Assoc., 98-CV-217: Opposes the proposal.
Courts already have the power to Impose this sanction. But
making i1t explicit in the rules will send a signal to judges to
impose sanctions more frequently. This will encourage responding
parties to stonewall.

Stuart A. Ollanik, 98-CVv-226: A general rule promoting cost-
shifting 1s an Invitation to evidence suppression. It will be in
the responding party®s best iInterests to exaggerate the cost of
production, iIn order to make access to relevant information
prohibitively expensive. 1t will be one more tool for hiding the
facts.

Jon B. Comstok, 98-CV-228: This i1s an excellent idea. He
realizes 1t iIs somewhat redundant because the authority already
exists in Rule 26. But i1t is laudable to make modifications that
will somehow get the judge to become more involved iIn discovery.

Edward D. Robertson, 98-CV-230: Opposes the proposal. It is a
first, and i1ll-advised, step by the representatives of corporate
America toward the English system that requires losers to pay.
Defendants are the primary violators of reasonable discovery and
the chief advocates of discovery limitation. |If the proposed
rule is adopted defendants will file for costs to pay for their
excessive responses to reasonable discovery requests.
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Martha K. Wivell, 98-CV-236: The rule i1s unnecessary because
there i1s already authority to do this. Nonetheless, defendants
will seek to shift costs iIn almost every products liability case,
for they always say the costs are too high. Then the proof of
the benefit of discovery is placed on the party who does not even
know what there is to be discovered.

Jeffrey P. Foote, 98-CV-237: Opposes the change. This will
simply lead to further litigation.

Eastman Chem. Corp., 98-CV-244: Strongly favors the amendment.
It notes, however, that a better course would be forbidding
discovery altogether.

Anthony Tarricone, 98-CV-255: Opposes the change. There iIs no
need to revise the rule iIn this manner.

New Mexico Trial Lawyers Ass"n, 98-CV-261: Finds the change
troublesome. It appears to be an invitation to increased
litigation about what constitutes an excessive request.

Robert A. Boardman, 98-CV-262: (Gen. Counsel, Navistar Int~l
Corp.) The cost-bearing provision will hopefully encourage a
litigant to think twice before requesting every conceivable
document, no matter how attenuated i1ts relevancy. Navistar has
been an easy target for burdensome discovery about information
remote in time from the events iIn suit.

U.S. Dep”"t of Justice, 98-CV-266: Because this proposal
reinforces the proposed amendment to Rule 26(b)(1) limiting
access to information relevant to the "subject matter of the
litigation,”™ it iIs subject to the same concerns the Department
presented about that change. The Department would be less
concerned about the proposed change to Rule 34 if the "subject
matter" standard of current Rule 26(b)(1) were retained. Thus,
iT the current Rule 26(b)(1) i1s retained, and if the proposed
amendment retains its reference to Rule 26(b)(2)(i)-(i111), the
Department supports this proposal.

Courts, Lawyers and Administration of Justice Section, Dist. of

Columbia Bar, 98-CV-267: The Section agrees with this proposal.
The Committee should make it clear, however, that the change 1is

not intended to change the standard that judges should apply in

deciding whether to condition discovery on payment of reasonable
expenses.

Federal Magistrate Judges Ass"n Rules Committee, 98-CV-268: The
Committee supports the amendment. It iIs apparent that the court
already has this power, but the amendment makes the authority
clear. Perhaps even more beneficial iIs the Committee Note, which
provides considerable guidance to everyone as to when and how
these costs may be assessed.
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Thomas E. Willging (Fed. Jud. Ctr.), 98-Cv-270: Based on a
further review of the data collected 1n the FJC survey, prompted
by concerns about the potential impact of cost-bearing on civil
rights and employment discrimination litigation, this comment
reports the results of the further examination of the FJC survey
data. It includes tables providing the relevant data In more
detail, and generally provides more detail than can easily be
included In a summary of this sort. The study found "few
meaningful differences between civil rights cases and non-civil
rights cases’™ that might bear on the operation of proposed Rule
34(b). Discovery problems and expenses related to those problems
differed little between the two groups of cases, and the
percentage of document production expenses deemed unnecessary,
and document production expenses as a proportion of stakes, were
comparable in both sets of cases (civil rights and non-civil
rights). The differences that were observed included that
defendants in non-employment civil rights cases were more likely
to attribute discovery problems to pursuit of discovery
disproportionate to the needs of the case; civil rights cases had
a modestly higher proportion of litigation expenses devoted to
discovery; nonmonetary stakes were more likely to be of concern
to clients in civil rights cases; and total litigation expenses
were a higher proportion of stakes in civil rights cases (but
stakes were considerably lower in such cases). Complex cases
have higher expenses than non-complex cases, but for complex
civil rights cases the dollar amounts of discovery expenses,
especially for document production, were far lower than in
complex non-civil rights cases. Overall, the report offers the
following observations: "First, because discovery and
particularly document production expenses are relatively low in
complex civil rights cases, defendants would have less room to
argue that a judge should impose cost-bearing or cost-sharing
remedies on the plaintiff. Second, our finding that total
litigaton expenses were a higher proportion of litigation stakes
in civil rights cases may give defendants some basis for arguing
that discovery requests are disproportionate to the stakes iIn the
case and that cost-bearing or cost-sharing should be ordered. On
the other hand, our finding that nonmonetary stakes are more
likely to be of concern in civil rights cases may give plaintiffs
a counterargument in some cases. Third, one might read our
finding that defendants are more likely to attribute discovery
problems to pursuit of disproportionate discovery as suggesting
that defendants®™ attorneys will look for opportunitites to act on
that attribution by moving for cost-bearing remedies.™

Testimony

Baltimore Hearing

Robert E. Scott, Jr., prepared stmt. and Tr. 4-18: (p
of Defense Research Institute and representing 1t) Thi
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positive step, giving litigants the opportunity to obtain i1tems
to which they are not entitled by right under Rule 26(b)(2) by
paying the costs of production. This will not shift the costs of
document discovery related to the core allegations of the case,
but recognizes that the court should not allow expansive discover
on tangential matters without consideration of reallocating the
costs and burdens involved iIn ordering production.

Allen D. Black, prepared stmt. and Tr. 18-30: Opposes the
change. This will favor well-heeled litigants, whether
plaintiffs or defendants. It thus runs against the basic
democratic underpinnings of the American judicial system. It
will also add a new layer of litigation to a substantial number
of cases--to determine who should pay what portion of the costs
of document production. Yet the proposal provides no standards
whatsoever to guide the court®s decision about whether and how to
shift these discovery costs. The invocation of Rule 26(b)(2)
aggravates the problem because i1t contains no objective standard
and instead asks the court to make an impossible prediction
concerning the potential value of the proposed discovery.
Virtually every producing party will argue vehemently that the
burdens and costs outweigh the possible benefit of the proposed
discovery. Should the court take evidence on the likely cost of
discovery to decide these disputes? Even if i1t could do that,
how could i1t determine the "likely benefit” of proposed
discovery? This will produce a whole new layer of litigation
about who will pay and how much. (Tr. 25-26)

Robert Klein (Tr. 45-58): (on behalf of Maryland Defense
Counsel) Supports the change. The policy of proportionality has
been overlooked, and this should re-awaken the parties to the
existence of this limitation on discovery. Notes that document
discovery is the only type of discovery that cannot have
numerical limitations. Interrogatories and depositions do in the
national rules, and requests for admissions can be limited by
local rule, but not document requests.

F. Paul Bland, Tr. 89-106: (on behalft of Trial Lawyers for Public
Justice) Opposes the proposal. The authority already exists
without the change. The goal, then, is again to send a signal
that the problem judges should address i1s over-discovery even
though the evidence does not support that concern.

Prof. Edward D. Cavanaugh, prepared stmt. and Tr. 116-26:
Opposes the change. Courts already have this power, and the
Committee Note acknowledges that the power is not to be used
routinely. He would favor a direct limitation on discovery as
opposed to a cost-shifting limitation.

Stephen G. Morrison, prepared stmt. and Tr. 126-42: Supports the
proposal. Believes that emphasis on the proportionality
provisions is essential since they have been overlooked or
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misapplied in the past. Believes that the impecunious plaintiff
argument is specious. In his entire career as a defendant”s
lawyer, he has never encountered a case in which a plaintiff in a
personal injury case reimbursed counsel for costs in an
unsuccessftul case. The real issue is that this is an investment
decision for counsel for plaintiffs, and this is not a violation
of professional responsibility rules. This might be different iIn
other sorts of cases -- employment discrimination, for example,
with pro se plaintiffs. But In those cases the proposed change
allows the judge to take the ability of the plaintiffs side to
bear the expense into account. His own experience, however, has
been limited to cases involving plaintiffs with lawyers who took
the case on a contingency fee basis.

San Francisco Hearing

Maxwell M. Blecher, prepared stmt. and Tr. 5-14: Together with
the proposed change to Rule 26(b)(1), this i1s pernicious and
gives a collective message that there should be less discovery to
plaintiff at increased cost. The standards set forth in Rule
26(b)(2) are so vague that the court can"t sensibly apply them.
Moreover, If costs are shifted and the documents contain a
"silver bullet” there should be another hearing to seek
reimbursement. This iIs not worth it. The basic message is that
even 1T plaintiff manages to persuade the judge to expand
discovery to the subject matter scope, plaintiff must pay for the
additional discovery to that point. He has nothing against
making plaintitf pay i1If the specific discovery foray is unduly
expensive. For example, if defendant usually has e-mail messages
deleted upon receipt and plaintiff wants to require a hugely
expensive effort to locate these deleted messages, there is
nothing wrong with presenting plaintiff with the option of paying
for that material. But that is different from institutionalizing
the process of shifting costs every time plaintiff goes beyond a
claim or defense. This is how he reads the current proposal. He
feels that the judge could both find that there is good cause and
that the plaintiff has to pay for the added discovery. In the
real world, judges will be likely to link the two and think that
as soon as plaintiff gets beyond claims and defenses it"s pay as
you go. At present, the limitations of Rule 26(b)(2) are only
applied in the most exceptional cases, where a party does a huge
and marginal search, such as reconstructing electronic data. But
the rule will encourage the same sort of thing in many cases.
This will institutionalize a process that i1s already available
today. It will up the stakes In antitrust litigation, which is
already very expensive. (Tr. 7-10)

Kevin J. Dunne, prepared stmt. and Tr. 14-23: (President of
Lawyers fTor Civil Justice) This change can work in tandem with
the revision of Rule 26(b)(1), and the court could shift costs iIf
it found good cause to allow discovery to the subject matter
limit. But courts should be admonished not to assume that a
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party is automatically entitled to discovery it will pay for.
There are now plaintiffs®™ law firms which are as wealthy as small
corporations, and their willingness to pay should not control
whether irrelevant discovery is allowed. The rich plaintiffs”®
lawyers won"t hesitate to put up the money for such discovery
forays, so their willingness to pay should not be determinative.
They will continue going after the same stuff whether or not they
have to pay.

G. Edward Pickle, prepared stmt and Tr. 36-47: (Gen. counsel,
Shell O1l Co.) Shell emphatically endorses the proposed change.
Document production abuses are at the core of most discovery
problems, particularly in larger or more complex matters. Shell
strongly urges that the rule or the Note state that "‘court-
managed" discovery on a good cause showing under Rule 26(b) (1)
presumptively be subject to cost shifting, absent a showing of
bad faith on the part of the responding party.

H. Thomas Wells, prepared stmt. and Tr. 47-60: This change 1is
more of a clarification of the existing rule®s intent than a new
rule change. The authority has always been present in the
existing rule, and the problem is that 1t was rarely invoked iIn
the manner originally intended. The proposed change adequately
recognizes the original intent of the provisions.

Hon. Owen Panner (D. Ore.), prepared stmt. and Tr. 74-87: In
every speech he makes to young lawyers or bars, he talks about
Rule 26(b)(2) and seldom gets anyone to bring such concerns to
him. He likes this change to encourage attention to this. Notes
that he had Shell in his court and did not hear from it on this
score. (See testimony of G. Edward Pickle, above.)

Larry R. Veselka, Tr. 99-108: Does not see this change as a
particular problem. That"s the way to solve problems about
costs. (Tr. 107-08)

Mark A. Chavez, prepared stmt. and Tr. 108-17: Opposes the
change. 1t would encourage further resistance to discovery,
result in extensive litigation over cost-bearing issues, and
inhibit plaintiffs from adequately investigating their claims.

Weldon S. Wood, Tr. 140-46: Supports the change. Document
production is where the problems are found. Most discovery 1is
reasonable. 1t is the exceptional case that causes the problems.

Alfred W. Cortese, Jr., prepared stmt. and Tr. 174-82: Because
of the enormous cost that litigants can Impose on adversaries, it
iIs essential that the rules recognize the power to require a
party seeking non-essential, discretionary discovery to bear the
cost of 1t. At the same time, there should be a limit on a
party"s ability to impose discovery on an adversary just because
it is willing to pay the cost of the discovery.
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Elizabeth Cabraser, Tr. 4-16: She fears that this change may
lead to a repeat of the kind of collateral litigation that
occurred under Rule 11, where every motion was accompanied with a
motion for sanctions. The courts already have authority to shift
costs iIn cases where 1t"s truly necessary. She believes there is
not a large volume of unnecessary discovery, so that this
"solution™ may be more of a problem than the problem it seeks to
solve. She doesn"t think that what we now know about discovery
of electronic materials shows that some power like this is needed
for that sort of discovery. The problem is that too often what"s
permissive becomes mandatory.

James J. Johnson, Tr. 47-63: (Gen. Counsel, Procter & Gamble) To
date he has not found the existing cost-bearing possibilities
helpful to Procter because when judges find out that it iIs a
multi-billion dollar company they don®"t have any interest in
shifting any of its substantial costs of document preparation.
(For details on these, see supra section 3(a).) This is at the
heart of the unevenness of cost between the discovering party and
the producing party. This sort of activity takes place even when
both sides are large entities with considerable documents to
produce. (Tr. 57-58) He suggests that the Note to this rule
suggest cost-bearing as an effective tool for discovery
management.

Robert T. Biskup, prepared stmt. and Tr. 73-84: (Ford Motor Co.)
This 1s integrally linked with the proposed Rule 26 scope change
because i1t calls for an ex ante determination about the proper
allocation of costs. This would avoid the risk of a new brand of
satellite litigation, as with Rule 11. If it works the way Ford
thinks i1t should, the fee shifting issue would be before the
court at the time that the issue of expanding to the subject
matter limit is also before the court.

John Mulgrew, Jr., prepared stmt. and Tr. 98-101: He agrees with
the cost-bearing provision. Documentary discovery requests are
among the most costly and time-consuming efforts for defendants.
For peripheral materials, courts should have explicit authority
to condition discovery on cost-bearing.

David C. Wise, Tr. 113-19: There i1s already a mechanism in place
to deal with these problems when they arise. What this change
would do would be to send a message to the defendants to make
plaintiffs pay for their discovery. And plaintiffs simply can™t
pay. Companies like Ford aren®t paying anything for their
document production; they are simply passing the cost along to
the consumer. If there were no link to expanding discovery
beyond the claims and defenses, suggesting that i1f expansion
occurs the plaintiff must pay, his opposition to the proposed
amendment would be less vigorous.
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John M. Beal, prepared stmt. and Tr. 119-26: (Chair, Chi. Bar
Assoc. Fed. Civ. Pro. Comm.) The CBA has no objections to this
amendment.

Bruce R. Pfaff, prepared stmt. and Tr. 126-34: Opposes the
change. This will result 1In motion practice and satellite
litigation. The court already has sufficient authority to deal
with problems.

Todd Smith, Tr. 134-47: (on behalf of Assoc. of Tr. Lawyers of
America) Opposes the change. This is another proposal to impose
costs on individuals, and ATLA is opposed to that.

John H. Beilsner, prepared stmt. and Tr. 147-54: Without doubt,
this 1s a positive change. But the Note does not go far enough
in stressing that there may be circumstances in which a court
should say "no"™ to proposed discovery. The Note should stress
that there should be no presumption that the court should
authorize discovery that the propounding party wants, even iIf it
will pay for it.

Jonathan W. Cuneo, prepared stmt. and Tr. 160-65: This change
will disadvantage plaintiffs and could restrict the types of
cases lawyers in small firms like his could undertake. The
existing rules provide adequate protections for defendants.
There 1s no reason to provide more.

Lloyd H. Milliken, prepared stmt. and Tr. 211-17: (president-
elect of Defense Res. Inst.) Favors the change. This will not
be a sword to be held over the plaintiffs® heads or a shield for
defendants. The Note is perfectly clear that this is to happen
only iIn extreme cases, where the discovery is essentially
tenuous.

Michael J. Freed, prepared stmt. and Tr. 226-35: The proposal
will favor litigants, whether plaintiffs or defendants, that have
significant financial resources, over other litigants. It will
create a new layer of litigation in a significant number of
cases. The reference to the standards in Rule 26(b)(2) really
provides no guidance on when this authority should be used.

Douglas S. Grandstaff, prepared stmt. and Tr. 245-51: (Senior
Lit. Counsel, Caterpillar, Inc.) Although Caterpillar believes
that use of Rule 26(b)(2) to bar excessive discovery altogether
would be preferable, this change should give judges a tool to put
a quick end to incrementally escalating discovery abuses.
However, the Note"s statement that the court should take account
of the parties® relative resources iIs at odds with the goal of
limiting unnecessary and irrelevant discovery. This comment
suggests that a party with few resources is entitled to demand
discovery beyond the limitations set by Rule 26 at no cost.
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Kevin E. Condron, Tr. 259-67: This may be the most meritorious
of the proposals. Document discovery is where the cost i1s, and
it should be curtailed If there is no reason for it.

Robert A. Clifford, prepared stmt.: Opposes the change. The
court already has powers to deal with abuse, and it is
unnecessary to amend the rule iIn this way.

Thomas Demetrio, prepared stmt.: This Is nothing more than a
surreptitious attempt to push the cost of litigation so high that
individual citizens will not be able to exercise their rights or
seek redress for wrongdoing. "Business builds the "cost® of
legal defense iInto the “cost of doing business.® That cost is
passed on to the consumer. We already bear our share of the
burden of defense costs. By requiring individual litigants to
bear the cost again, industry gets not only a free ride but a
windfall."

John G. Scriven, prepared stmt.: (Gen. Counsel, Dow Chem. Co.)
This change i1s well worth making, but it is important to
recognize that many plaintiffs will only be able to pay a
fraction, 1If any,of the attendant financial costs In any event.
Accordingly, the Note should stress that the primary goal should
be for the judge to carefully scrutinize any discovery beyond the
initial disclosure, and that the presumption should be toward
barring that discovery.
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(b) Placement of provision

Comments

ABA Section of Litigation, 98-CV-050: The Litigation Section
favors i1ncluding the cost-bearing proposal in Rule 26(b)(2)
rather than Rule 34. This would avoid the negative implication
that cost shifting is not available for all forms of discovery.
It would also avoid an otherwise seeming inconsistency with Rule
26(b)(2), which merely permits courts to "limit" discovery,
without mentioning the court"s power to shift the cost of
discovery.

Philip A. Lacovara, 98-CV-163: Supports the change, but would go
further. He believes that the change should be in Rule 26
because document discovery is not the only place where problems
exist that should be remedied by this method. Even though the
Note says that inclusion in Rule 34 does not take away the power
to make such an order in relation to other sorts of discovery,
there i1s a significant risk that it will be so read. But he
thinks i1t should be in Rule 26(b)(1), not Rule 26(b)(2), and that
it should go hand 1n hand with decisions to expand to the
"subject matter'™ limit. As the proposals presently read, it
would not seem that a court could find good cause to expand, but
then conclude that Rule 26(b)(2) is violated. He would therefore
add the following to Rule 26(b)(1):

IT the court finds good cause for ordering discovery of
information relevant to the subject matter of the action,
the court may require the party seeking this discovery to
pay part or all of the reasonable expenses incurred by the
responding party.

This kind of provision would protect plaintiffs as well as
defendants, for plaintiffs are often burdened by excessive
depositions. Unless there is some further provision on recovery
of these costs, it would seem that some of them might be taxable
under 28 U.S.C. 8§ 1920; in that sense, the discovering party"s
willingness to press forward iIs a measure of that party"s
confidence in the merits of i1ts case as well as the value of the
discovery.

Prof. Ettie Ward, 98-CV-172: For the reasons expressed in Judge
Niemeyer®s transmittal memorandum, suggests that any reference to
cost-bearing should be in Rule 26(b)(2) rather than Rule 34(b).
That placement is more evenhanded, and i1t fits better as a
drafting matter. Including 1t in Rule 34 appears to favor
defendants and deep-pocket litigants. In addition, the standards
for shifting costs are not as clear as they would be i1f the
provision were in Rule 26(b)(2).

Public Citizen Litigation Group, 98-CV-181: Does not support.
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But i1f additional language is to be added, favors the alternative
proposal to amend Rule 26(b)(2).

Federal Magistrate Judges Ass"n Rules Committee, 98-CV-268: The
Committee recommends that the cost-bearing provision be included
in Rule 26(b)(2) rather than in Rule 34(b). This would make it
explicit that the authority applies to all types of discovery,
including depositions. Additionally, placement in Rule 26(b)(2)
eliminates the possibility of a negative implicaton about the
power of a court to enter a similar order with regard to other
types of discovery, notwithtanding the Committee Note that tries
to defuse that implication.

Testimony
Baltimore Hearing

F. Paul Bland, Tr. 89-106: (on behalft of Trial Lawyers for Public
Justice) Moving the provision to Rule 26(b)(2) would not be
desirable, because that would stress the same message. |If that
would make the message even broader, it would be worse.

Stephen G. Morrison, prepared stmt. and Tr. 126-42: This
provision should be 1n Rule 34 because that®s the only type of
discovery that creates the serious problem of disproportionate
costs. Both sides do depositions, roughly in equal numbers, and
so also with interrogatories. But in personal Injury cases, one
side has documents and the other does not. That"s the way It is.

San Francisco Hearing

G. Edward Pickle, prepared stmt and Tr. 36-47: (Gen. counsel,
Shell O1l Co.) Placing the cost-shifting provision in Rule 34
rather than Rule 26 places the emphasis where i1t belongs.

H. Thomas Wells, prepared stmt. and Tr. 47-60: Regarding
placement of the provision, In his experience a provision limited
to document production would reach the most abusive and expensive
discovery problems, and that the rule should be so limited.

Alfred W. Cortese, Jr., prepared stmt. and Tr. 174-82: The
placement of this provision in Rule 34 i1s correct, as opposed to
Rule 26. The real need for the provision is in Rule 34.

Chicago Hearing

Robert T. Biskup, prepared stmt. and Tr. 73-84: Rule 34 is the
right place for this sort of provision to be, rather than Rule
26. This would avoid the risk of a new brand of satellite
litigation, as with Rule 11.
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Todd Smith, Tr. 134-47: (on behalft of Assoc. of Tr. Lawyers of
America) Because ATLA is adamantly opposed to cost shifting,
there was no discussion about whether i1t might be preferable to
put such a provision in Rule 26(b)(2) rather than in Rule 34.

Lorna Schofield, Tr. 193-202: (speaking for ABA Section of
Litigation) The Section of Litigation favors that the cost-
bearing provision be included in Rule 26 rather than Rule 34.
There i1s already implicit power to make such an order, and it the
provision is only explicit in Rule 34 that might support the
argument that it can"t be used for other types of discovery.

Rex K. Linder, prepared stmt.: Suggests that the provision
should be included in Rule 26(b)(2), for it should be readily
applicable to all discovery and will correspond to the concept of
proportionality. It implicitly exists already under Rule
26(b)(2), and there seems no logical reason not to make it
express.
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APPELLATE-CIVIL SUBCOMMITTEE REPORT: MANUFACTURED FINALITY

The two projects of the Appellate-Civil Subcommittee reported
here began in the Appellate Rules Committee. As often happens,
potential solutions to problems identified by the Appellate Rules
Committee seem to lie as much in the Civil Rules as iIn the
Appellate Rules. Joint subcommittees have proved invaluable in
focusing the work of both committees.

Both of the present topics have lingered for some time.
Manufactured finality was considered in some depth by an earlier
Subcommittee. The provisions of Rule 62 addressing stays of
execution pending post-judgment motions and appeal have been
considered In the Appellate Rules Committee and then transferred to
the Subcommittee. Manufactured finality is discussed here. Rule 62
comes next.

"Manufactured finality” refers to attempts to accelerate the
time when an appeal can be taken following an interlocutory ruling
that i1s not ind