Y
Fm COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
e OF THE
— JUDICIAL CONFERENCE OF THE UNITED STATES o 5
;r WASHINGTON, D.C. 20544 Ke/5/75
- ALICEMA::IEA ':. STOTLER June 2, 1995 CHAIRS OF ADVISORY COMMITTEES
- { JAMES K. LOGAN
PETER G. McCABE APPELLATE RULES
(- SECRETARY PAUL MANNES
: BANKRUPTCY RULES
|
PATRICK E. HIGGINBOTHAM
= { CIVil. RULES
L TO: Committee on Rules of Practice ' D. LOWELL JENSEN
’ and Procedure (Standing Committee) CRIMINAL RULES
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- Dear Colleagues:
M The Advisory Committee brings four items requiring action of
- the Standing Committee. Please refer to the relevant portions of
the Minutes of the Advisory Committee meeting for greater detail
r regarding each item. The first isT a recommendation for
L transmission to the Judicial Conference The other three are

recommendations of rules to be published for comment.

|

Rule 5(e) (see Minutes pp.6-8)

g i

We recommend forwarding to the udicial Conference the
r attached proposed changes to 5(e) with committee note. A draft
L amendment of Rule 5(e) was published for comment on September 1,
1994. The Committee agreed to the changes to the published draft
= at its October 1994 and April 1995 meetinbs and those changes are
L .reflected in the draft now before you.
- Rule 26(c) (see Minutes pp. 9-10)
|
- We recommend for publication proposed changes to Rule 26(c).
The Judicial Conference at its March 1995|meeting returned to the
- Standing Committee for further consideration the amendments to Rule
- 26 recommended by the rules committees. Jﬁdge Stotler referred the
matter to the Advisory Committee, which considered the rule and the
= conference action at its meeting in New York in April. The
L Advisory Committee decided to request that the Standing Committee
- publish for comment the proposed amended rule as submitted to the
- Judicial Conference.
- The Judicial Conference voted to delete the words “on
stipulation of the parties” from the rule and later voted to return
™ the proposal for further consideration, but did not formally
Lﬂ disclose its reasons. Press accounts and statements of Conference
members expressed concern that the proposed rule would change
- existing practice by allowing entry of protective orders without a
[



w1
(NET
e,

i

i

i

-

3 73

1

{3

U1

r

showing of good cause; that it would tie the hands of trial judges
reluctant to accept agreed orders. Several special interest groups
launched a campaign with the Conference over the weekend before its
meeting, supported by an editorial comment in the New York Times’
Saturday edition. These groups criticized the decision not to
submit the proposal for a second round of public comment given the
addition after the first comment period of the “on stipulation”
language. Several members of the Conference also expressed a
similar concern. Apparently other provisions in the proposal

including the' explicit provision for intervention by non-parties,
were not discussed.

The amended rule recommended by the Advisory Committee and
returned by the Judicial Conference was a delicate balance of
privacy and public interest specifically, and the private and
public character of civil litigation in general. The Advisory
Committee was persuaded that the rule should contain an explicit
statement that the proposed changes in Rule 26 were not intended to
end the practical and 51gn1f1cant role of agreed orders as a
necessary balance to the provisions for intervention and expansion
of the definition of the public interest. .The explicit statement
in the rule did not inhibit any judge from insisting upon a showing
of good cause beyond the stipulation. In the Advisory Committee’s
view, it is not the case that the language would change present
practice. Indeed, the Manual for Complex Litigation has

recognized use of agreed protective orders for years.

Deleting the language regarding stipulations creates a record
lending support to an argument that the rule would now require a
trial judge to conduct a hearing to determine the "public interest"
despite the fact that no litigant before the court wishes to
contest the matter. This role of judicial ombudsman would be
required by the bill introduced by Senator Kohl, legislation the
Advisory Committee has not supported. The Adv1sory Committee was
originally persuaded that clearly stated generous rights of
intervention would achieve the desired goal of identifying
protective orders that are not in the public interest with the
benefit of adversary development of the issues. Relatedly, the
Advisory Committee was persuaded that this broad gauged hostility
toward protective orders fails to grasp their range of use and
instead focuses on product liability claims. The reality, based on
empirical study of the Federal Judicial Center conducted at the
request of the Advisory Committee, is that protectlve orders are
‘entered in civil rights cases over products cases by a two to one
margin. This is not to quarrel with the action of the Judicial
Conference. It is rather to explain, with all deference, why the
Advisory Committee saw the proposed rule language as a closely
laced and interrelated set of interest reconciliations.
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The Advisory Committee accepts with due deference the
decision by the Judicial Conference to delete the language
regarding stipulations. Whatever its purpose, and regardless of
its wisdom, the Conference’s decision undid the compromise of the
Advisory Committee, and the Committee is not prepared to recommend
adoption of Rule 26 in the form returned to it by the Judicial
Conference. At the same time, because an asserted absence of an
opportunity for public comment regarding the stipulation language
was at least one of the substantial concerns expressed by the
Judicial Conference, we are also persuaded that the best course is
to provide for this public comment. First, this is the only direct
cure for this concern. Second, to fully meet the Conference
request to consider the rule again, we did not want to end the
effort to improve Rule 26 without full exploration of other ways to
achieve a balanced and nuanced response to the problems of
protective orders.

I explained the recommendation of the Advisory Committee in a
recent letter to Chief Judge Merritt, Chair of the Executive
Committee of the Judicial Conference. A copy is attached.

Rule 9(h) (;ee Minutes pp. 8 & 9)

We recommend for publication revised 9 (h) with committee note
attached.

Rule 47 (a) (see Minutes pp. 10-16)

We recommend for publication the draft of 47(a) with committee
note. We discussed this rule change at the last meeting of the
Standing Committee. The discussion was limited, however, by time
constraints and the decision that any change in the civil rule
should proceed in tandem with any proposed change in the criminal
rules, a decision I supported. The proposed rule also contains
changes made by the Advisory Committee at its April 1995 meeting.

Despite the fact that a majority of the district judges in the
United States follow a practice the proposed rule would require, it
is opposed by many district judges. There are two words of caution
about both the measure of opposition by judges and its present
relevance. Much of the correspondence directed to me was solicited
by a few judges opposed to any change in the rules. Many of these
early letters expressed opposition despite the fact that the judges
did not know what was proposed. At the same time, many 3judges
expressed thoughtful and cénsid@red views in opposition to the
rule. While it seems plain that many judges oppose any change, the
majority have not been heard from.
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The second caution is that in conscientious efforts to solicit
the views of judges, we have given many judges an opportunity to
comment before publication, an opportunity not given to the bar and
academic community. The criticism of the adequacy of voir dire now
being conducted in civil cases from the lawyer members of the
Advisory Committee, including representatives of the American
College of Trial Lawyers and the Litigation Section of the American
Bar Association, was direct and strong. The decision whether to
publish for comment should consider this possible unfairness in
access to the system, an inequality in access that none of us
intended.

Both the Civil and Criminal Rules Committees by overwhelming
votes have concluded that the recommended change is required in the
interest of justice. Publication will allow full opportunity to
hear the range of views.  For example, some of the judges expressed
a preference for questionnaires over oral interrogation of
venirepersons. Others expressed concern over the extensive probing
in many questionnaires. The comment period will allow exploration
of these issues. 1In short, the Advisory Committee does not see
publication as an event that might polarize the bench and bar. To
the contrary, the Advisory Committee views vigorous debate as a
productive and healthy process.

Information Items
Rule 23

The Minutes describe the activity of the Advisory Committee
over the past several months, and I will not repeat that
description. Much of the Committee’s energy has been directed
toward Rule 23. The Advisory Committee participated in conferences
held at the University of Pennsylvania, S.M.U., and N.Y.U. These
conferences brought together judges, lawyers, and academics, all
students of class actions and the current phenomenon of
aggregation. Our regimen for this look at Rule 23 began with "in-
house" presentations of experts followed by the three conferences.
It now moves to the decision phase.

We have listened to an array of ideas, many intriguing. We
are winnowing the numerous suggested reforms. Our narrowing
process is now underway and will be completed this summer. I am
attaching as an information item a questionnaire directed to
members of the Advisory Committee. Surviving ideas will be
translated into rule language in the early fall and considered at
the Fall Meeting of the Advisory Committee. Possibilities range
from the recommendation of no change, to large and significant
changes. Some ideas have persisted throughout these discussions,
including incorporating some look at the merits of a claim as an
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element of class certification. This might be something like the
requirement of a likelihood of success on the merits for a
preliminary injunction. A second pers1stent idea is that there
should be a right to appellate review of the class certification
decision. Two large questions continue to overarch the myriad
ideas for change: whether to make separate provision for
gettlement classes, and whether to respond directly to the large
mass tort classes. We continue to work and, as always, welcome
your ideas.

Congress

The Committee has also spent considerable time monitoring
federal legislation. This has taken many forms and I will not
attempt to describe them beyond the explanation that we have
informally responded to Congressional staff as well as members of
Congress. One example of our work warrants specific mention. I
asked Tony Scirica to chair a subcommittee with Tom Rowe, David
Doty, and Roger Vinson, charged to monitor Congressional efforts to
address class actions in the securities field. Their work has been
largely with the SEC and the Senate Committee on Banking, Housing,
and Urban Affairs. For example, Ed Cooper, Tom Rowe, Tony Scirica,
Phillip Wittmann, the always present John Rabiej, and I recently
spent several hours with senior staffers of its majority and
minority members reV1ew1ng the Committee’s proposed leglslatlon
We continue to respond to inquiries as the legislative progress of
this Congress and its impact on the civil rules unfolds.

Sincerely yours,

% % 4&&.’.&4{
Patrick E. HIgginbotham
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United Btates Court of Appeals
for the Hifth Cirenit

April 27, 1995

PATRICK E. HIGGINBOTHAM

CIRCUIT JUDGE

UNITED STATES COURTHOUSE

1100 COMMERCE STREET
DALLAS, TEXAS 75242

Honorable Gilbert S. Merritt, Chair
Executive Committee

Judicial Conference of the United States
Washington, D.C. 20544

Re: Fed. R. Civ. 26(c)
Dear Chief Judge Merritt:

At its April 20, 1995 meeting, the Advisory Committee on Civil
Rules voted unanimously to republish the proposed amendments to
Rule 26(c) of the Federal Rules of Civil Procedure (Protective
Orders) as they were submitted to the Judicial Conference in March.
The recommendation will be transmitted to the Standing Rules
Committee for congideration at its July 5-7, 1995 meeting - The
proposed amendments will be published for publlc comment in early
Fall 1995 if the Standing Committee approves our recommendation.

We hope that an additional comment period will enhance
understanding of the use of protective orders, particularly in
light of the concerns expressed by some members of the Judicial
Conference. We accept, respectfully, the judgment of the
conference, although both the Advisory Committee and Standing
Committee were unanimously of a different view.

Our view is undoubtedly influenced by the manner in which we
conduct our business. We reach for the views of the bench and bar
and academic community. Representatlves of the American College of
Trial Lawyers and the thlgatlon Section of the BAmerican Bar
Association participate in our meetings as they did in our
decisions regarding Rule 26. Free and open discussion, sometimes
robust and illuminating and sometimes otherwise, has been the
hallmark of our work. In this spirit we are persuaded that the
appropriate response to concern over a lack of opportunity for
public comment is to provide that opportunity.
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hesitate to call me for any additional

Sincerely yours,

Patrick E. Higginbotham
United States Court of Appeals

Honorable Alicemarie H. Stotler
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Rule 5. Service and Filing of Pleadings and Other Papers

* * %

(e) Filing with the Court Defined. The filing of papers with the
court as required by these rules shall be made by filing them
with the clerk of court, except that the judge may permit the
papers to be filed with the judge, in which event the judge
shall note thereon the filing date and forthwith transmit them

. to the office of the clerk. A court mays by local rulesy
permit papers to be filed, signed, or verified by faesimiie-or
ether electronic means, if-sueh-means-are--suthoriged -by--and
which must be consistent 'with any technical standards
estabtished-by that the Judicial Conference of the United
States may establish. [An electronic filing under a local
rule has the same effect as a written filing.] The clerk
shall not refuse to accept for filing any paper presented for
that purpose solely because it is not presented in proper form
as required by these rules or any local rules or practices.

;

COMMITTEE NOTE

The present Rule 5(e) has authorized filing by facsimile or
other electronic means on two conditions. The filing must be
authorized by local rule. Use of this means of filing must be
authorized by the Judicial Conference of the United States and must
be consistent with standards established by the Judicial
Conference. Attempts to develop Judicial Conference standards have
demonstrated the value of several adjustments in the rule.

The most significant change discards the requirement that the
Judicial Conference authorize local electronic filing rules. As
before, each district may decide for itself whether it has the
equipment and personnel required to establish electronic filing,
put a district that wishes to establish electronic filing need no
longer await Judicial Conference action.

The role of Judicial Conference standards is clarified by
specifying that the standards are to govern technical matters.
Technical standards can provide nationwide uniformity, enabling
ready use of electronic filing without pausing to adjust for the
otherwise inevitable variations among local rules. Judicial
Conference adoption of technical standards should prove superior to
specification in these rules. Electronic technology has advanced
with great speed. The process of adopting Judicial Conference
standards should prove speedier and more flexible in determining
the time for the first uniform standards, in adjusting standards at
appropriate intervals, and in sparing the Supreme Court and
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Ccongress the need to consider technological details. Until
Judicial Conference standards are adopted, however, uniformity will
occur only to the extent that local rules deliberatly seek to copy
other local rules.

It is anticipated that Judicial Conference standards will
govern such technical specifications as data formatting, speed of
transmission, means to transmit copies of supporting documents, and
security of communication. Perhaps more important, standards must
be established to assure proper maintenance and integrity of the
record and to provide appropriate access and retrieval mechanisms.
Local rules must address these issues until Judicial Conference
standards are adopted. '

The amended rule also makes clear the equality of filing by
electronic means with written filings. An electronic filing that
satisfies the local rule satisfies all requirements for filing on
paper, signature, or verification. An electronic filing that
otherwise satisfies the requirements of 28 U.S.C. § 1746 need not
be separately made in writing. Public access to electronic filings
is governed by the same rules as govern written filings.

The separate reference to filing by facsimile transmission is
deleted. Facsimile transmission continues to be included as an
electronic means.



Civil Rules Advisory Committee Draft Minutes
April 20, 1995
page -6-

Rule 5(e)

A draft amendment of Rule 5(e) was published for comment on
September 1, 1994. The Committee agreed on changes to the
published draft at the October, 1994 meeting, as described in the
minutes for that meeting.

Discussion began by observing that a change should be made in
the third sentence of the first paragraph of the published
Committee Note. The statement that "the local rule"™ must be
authorized by the Judicial Conference is a misleading summary of
the present rule. The Note should say instead that "Use of this
means of flllng" must be authorized by the Judicial Conference.
The reference to "three conditions" also will be changed to "two
conditions" rather than worry overmuch about the number of
conditions that must be met to permit electronic filing under
present Rule 5(e).

Comments on the published draft by the Association of the Bar
of the City of New York led to discussion of the availability to
the public of papers filed by electronic means. The Committee
recognized two gquite distinct issues. One issue is whether the
right of public access is in any way affected by electronic filing.
The Committee agreed clearly and emphatically that electronic
filing does not in any way affect the right of public access.
This answer is so plain that there is no need to provide any
statement in the text of the rule, just as the rules have not had
to spell out the right of public access to documents initially
filed in tangible form. The other issue is the means of
accompllshlng actual exercise of the right of public access,
recognizing that the public 1nc1udes‘peop1e’W1thout computer skills
and that simply prov1d1ng a public terminal in the clerk’s offlce
w111 not respond to all needs. It was concluded that this problem
is one that should be addressed by a comblnatlon of the Judicial
Conference standards process and by local rules. The means of
access issue is ebvlously tied to the technical standards for
filing, and is as obviously tied to such provisions as local rules
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Civil Rules Advisory Committee Draft Minutes
April 20, 1995
page -7-

may make for requiring supplemental filings in tangible form.

The Committee was advised that the Administrative Office will
attempt to help the Judicial Conference and its committees to draft
technical standards quickly. Although it is clear that the
amendments would authorize local rules that permit electronic
filing before Judicial Conference Standards are adopted, it is
possible that the standards will be available soon after the
amended Rule 5(e) could take effect, and possibly even by the
effective date.

There was renewed discussion of the October decision to delete
from the published draft the sentence stating: "An electronic
filing under this rule has the same effect as a written filing."
The version published by the Appellate Rules Committee provides: "A
paper filed by electronic means in accordance with this rule
constitues a written paper for the purpose of applying these
rules." Concern was expressed that the reference to "this rule"
might invalidate filings authorized by local rule, even though
filing in compliance with a valid local rule would seem to be
authorized by the rule. It was suggested that it would be better
to refer to a filing "in accordance with," or "under," a local
rule. The belief that the entire sentence is unnecessary was again
expressed, in light of the fundamental authorization to file, sign,
or verify documents by electronic means. The conclusion of this
discussion was that the Chair and Reporter were authorized to
coordinate language under the auspices of the Standing Committee to
achieve uniform provisions in the Appellate, Bankruptcy, and Civil
Rules.

It was agreed that the final two sentences of the published
Committee Note should be deleted. These sentences disparaged
filing by facsimile means, an enterprise that may be unnecessary if
it is right that routine facsimile filing will prove attractive to
few courts, but may prove wrong if facsimile filing proves more
attractive to many courts than more advanced means of electronic
filing- N

The suggestion was made by the Eastern District of
Pennsylvania, through the court clerk, several judges, and many
lawyers, that Rule 5(b) should be amended to permit service by
electronic means. The Committee has considered this question
recently. Discussion confirmed the earlier conclusion: it seems
better to await developing experience with electronic filing before
pursuing the potentially more difficult problems that may surround
electronic service.

The Eastern District of Pennsylvania also suggested that Rule
77(d) should be amended to permit a court clerk to effect service
by electronic means. Although this question has not been
considered by the Committee, and seems to pose fewer potential
problems than electronic service among the parties, the conclusion
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April 20, 1995
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was the same. Greater experience is needed before it will be time
to move in this direction.
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Rule 9. Pleading Special Matters

*x % *

(h) Admiralty and Maritime Claims. A pleading or count setting
forth a claim for relief within the admiralty and maritime
jurisdiction that is also within the jurisdiction of the
district court on some other ground may contain a statement
identifying the claim as an admiralty or maritime claim for
the purposes of Rules 14(c), 38(e), 82, and the Supplemental
Rules for Certain Admiralty and Maritime Claims. If the claim
is cognizable only in admiralty, it is an admiralty or
maritime claim for those purposes whether so identified or
not. The amendment of a pleading to add or withdraw an
identifying statement is governed by the principles of Rule
15. Phe--neference —in--Pitie -285 - 5-Cm-§--1202H(a{3)—te
~admiraity-iﬁﬁnﬁ?—sha}&—&xr-eenstrued—4x>-mean-ithhﬁﬁHnr—and
maritime-etaims-within-the-meaning-ef-this-subdivisien-th} A
case that includes an admiralty or maritime claim within this

subdivision is an admiralty case within 28 U.S.C. &

1292(a)(3).

COMMITTEE NOTE

Section 1292(a)(3) of the Judicial Code provides for appeal
from "[i]nterlocutory decrees of * * * district courts * * *
determining the rights and liabilities of the parties to admiralty
cases in which appeals from final decrees are allowed."

Rule 9(h) was added in 1966 with the unification of civil and
admiralty procedure. Civil Rule 73(h) was amended at the same time
to provide that the § 1292(a)(3) reference "to admiralty cases
shall be construed to mean admiralty and maritime claims within the
meaning of Rule 9(h)." This provision was transferred to Rule 9(h)
when the Appellate Rules were adopted.

A single case can include both admiralty or maritime claims
and nonadmiralty claims or parties. This combination reveals an
ambiguity in the statement in present Rule 9(h) that an admiralty
"claim" is an admiralty "case." An order "determining the rights
and liabilities of the parties" within the meaning of § 1292(a)(3)
may resolve only a nonadmiralty claim, or may simultaneously
resolve interdependent admiralty and nonadmiralty claims. Can
appeal be taken as to the nonadmiralty matter, because it is part
of a case that includes an admiralty claim, or is appeal limited to
the admiralty claim?

The courts of appeals have not achieved full uniformity in

,l -
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applying the § 1292(a)(3) requlrement that an order "determin[e]
the rights and liabilities of the partles. It is common to assert
that the statute should be construed narrowly, under the general
policy that .exceptions to the final . judgment rule | should be
construed narrowly. ‘This pollcy would suggest that the ‘ambiguity
should be resolved by limiting the: ‘interlocutory appeaL iright to
orders that idetermine the rights and. llabllltles of the partles to
an admlralty clalm.

R LT broader‘ylew 1s chosen by thlS amendment for twd reasons.
The statute applles to admiralty "cases,"'and may itself ‘provide
for appea& from;an:order that, ‘disposes of a nonadmlralty claim that
is jOlned in, a slngle case with an admlralty clalm. Although a
rule of ‘¢ yurt may helpwto clarlfy and implenment a’ statutory grant
of jurlsdlctlo (lithe lineis not alwaystclear between perm1551b1e
;mplementatlon and 1mpermlss1ble withdrawal of jurlsdlctlon. In
so ‘x‘d as 'an order truly dlsposes ‘of . the'l rmghts and
‘s ofi;the parties, within the meaning of § 1292(a)(3), it
ant to permit appeal as to the nonadmlralty clalm.
he nonadmlralty clalm,Wfor example; may make it
]onsrder the admiralty. clalm‘andH ‘
| and parties as dlsp051tlon ofu
‘admiralty -and wnonadmlralty ,cl
An 111ustrat10n is provmded by Roco Ca

It [y

v. M/V Nurnberg‘Express, 899 F.2d 1292 (2d’clr. 199
losses of ocean shlpments were against two defendarits: b}
to.; ‘mlralty ]urlsdlctlon and the other not. Summary‘judg‘bnt was
gramt'd in favor of the’ admlralty .defendant and agalmst the
: endant. The nonadmlralty defendant’s ap eal was
he explanatlon‘ that the determnma i its
tegrally llnked w1th the deter

dmiralty defendant, and 'that "se

E

1 He

! mltedhto admlralty clalms,’lnstead it'r S iralty

7899 Ftpdmat 1297.. The: advantages of .perm ting appeal by
£ ’{“ ear,'if the

dmlra»lty” deféndant would be " part. ; 3
+had, ppealed the summary jwtgmeptf i oy iof  the

cu. r assumptlons as. to the meanlng"of th e §! 92(

hat)|}imits interlocutory, appeal to orde ' that determine
‘abllltles of the partles, ;It 51m 1y ” s the
‘o;longras the case 1nvolves an ad ra
‘%Hmeets statutory requlrements, ‘
turn on the. c1rcumstance tﬁat
e‘of an admlralty<clam‘“ No a
L,y conferred by 28 U.S.
‘”an nterlocutorywdbcﬂf""
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Rule 47. Selecting Seteetion-ef Jurors

(a) Examinatien-efExamining Jurors. The court may must permit-the
parties—<nr-their—1ﬂaxnﬂ&5ﬁ?—te conduct the examination of
prospective jurors erdmayﬁHEmﬁH?fxﬁﬁhxﬂrtheféxaminatien. The
court must permit the parties to examine the prospective

jurors to supplement the court’s examination within reasonable
1imits of time, manner, and subject matter determined by the

court in'its discretion. In-the-latter event,-the-eourt-shati-
permit-the - parties —or—-thein -atterasys--to-supplement-—the
exahinétiénfiﬁ»ﬁﬁgﬂt-further—d&mﬁﬁﬂﬁkﬁmy—itﬁékxmﬁ#ﬂﬁﬂﬁﬁﬁt—ar
sha}}-itse}fﬂaﬂmmfeAar4ﬂnrinxﬁgxxﬁﬁ3&rﬁﬁgﬁfﬁ%gﬂgh—aaditigﬁai‘
questiens;iﬁ?—the-ﬂaxréhai-eﬂh—their-fﬁﬁfﬂ?ﬁﬁﬁr—as—éﬁ?—déems

proepers

comnittee Note

Rule 47(a) in its original and present form permits the court
to exclude the parties from direct examination of ‘prospective
jurors. Although a recent survey shows that a majority of district
judges permit party participation, the power to exclude is often
exercised. See Shapard & Johnson, Survey Concerning Voir Dire
(Federal Judicial Center 1994). Courts that exclude the parties
from direct examination express two concerns. One is that direct
participation by the parties extends the time requireggto;se1e¢ﬁ“a
jury. - The second is that counsel frequently seek to use voir dire
not as a means of securing an impartial jury but as the first stage
of adversary strategy, attempting to establish = rapport ' with

prospéctive jurors and influence; their views of the case. ‘

The concerns that led many courts to undertake all direct
examination of prospective jurors have earned deference! by long
tradition and widespread adherence. At the same time, 'the number
of federal 3judges that permit party participatidn  hds . grown
considerably in recent years. The Federal Judicial Center survey
shows that the total time devoted to jury selecpipn“iSNﬁirtually
the same regardless of ‘the choice made in allocating res
between court and counsel. It also shows that‘judgéé‘wwb‘permip

sponsibility
|

party participation have found 1little difficulty iﬁ,péﬁjfol&iy¢
potential misuses of voir dire. This‘experienceLdeQOgfﬁgtes that
the problems that have.been perceived in some SQateﬁ#qurﬁWéyste¢$
of party participation can be avoided by making, clear the
discretionary power of the district court to contro ‘héngﬁqViﬁi
of thé party or counsel. The ability to enable party'participatidn
at 'low" cost is of itself strong reason to ‘permit party
participation. The parties are thoroughly famiLia:ﬁhithwﬁpéw¢h%%

_3__
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“Rule 47(a) -2-

by the start of trial. They are in the best position to know the
juror information that bears on challenges for cause and peremptory
challenges, and to elicit it by jury questlonlng. In addltlon the
opportunlty to part1c1pate prov1des an appearance and reassurance
of falrness that has'valué in itself.: .. Co ‘ S

' The strong direct’iicase. for. ‘permitting party partlclpatlon is
further supported by th *emergence of‘constltutlonal llmlts that

of challenges for cause. Wh g o

member of a protected group is attacked it can be diffi ult to

d;stlngulsh between group stereotypes and intuitive reactlons to

rndlwldualhmembers of the group a “‘lelduals. A stereotype-free

explanation can be advanced with’ mﬂre‘force as the level of direct

1nformatlon provided by voir dire increases. As peremptory
‘ ‘es»become less.perempto moreover,mlt is 1ncrea51ngly

v01r d
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QOr cause

tha@ the
‘prospectlve
| of,
ssed by trlal la;lers for
scovery and‘ r

Wbet ﬁ@able;to framem estfﬁnsLthat

r formed use of peremptory

poten

! I

Emental questlonlng

ies td”suppl
ﬂectlve‘

thmdvance

e‘qpﬁortunlty

bput>‘erSpecth e jurors 1nto 1mproper
1 The distrrct,“ourt. has ample power to
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Rule 47(a) -3-

control the time, manner, and subject matter of party examination.
The process of determining the limits continues throughout the
course of each party' s examination, and includes the power to
terminate further examination by a party that has misused or abused
the right of examination. Among other grounds, termination may be
warranted not only by conduct that may impair the trial jury’ s
impartiality but also by questioning that is repetitious,
confusing, or prolonged, or that threatens inappropriate invasion
of the prospective jurors' privacy. The determination to set limits
or. to terminate examination is confided to the broad discretion of
the district court. Oonly a clear abuse of this discretion -
usually in conjunction with,a,clearly inadeguate examination by the
court — could justify reversal of an otherwise proper jury verdict.

The voir dire process can be further enhanced by use of jury
questionnaires, to elicit. routine information before voir dire
begins. Questionnaires can save much time, and may improve in many
ways the development of important information about prospective
jurors. Potential jurors are protected against the embarrassment
of public examination. A potential juror may be more willing to
reveal potentially 'embarrassing information in responding to a
questionnaire than in answering a question in open court. Written
answers to-a guestionnaire also may .avoid the risk that answers
given in the presence of other prospective jurors may contaminate
a large group.

Questionnaires are not required by Rule 47(a), but should be
seriously considered. At the same time, it is important to guard
against the temptation to extend guestionnaires beyond the limits
needed to support challenges for cause and fair use of peremptory
challenges. Just as voir dire examination, questionnaires can be
used in an attempt to select a favorable jury, not an impartial
one. Potential jurors must be: protected against unwarranted
invasions of privacy; the duty of jury service does not support
casual inquiry into such matters as religious preferences,
political views, or reading, recreational, and television habits.
Indeed the list of topics that might be of interest to a party bent
on manipulating' the selection of a favorable jury through the use
of sophisticated social-science profiles and personality
evaluations is virtually endless. | Selection of an impartial jury
requires suppression of such inquiries, not encouragement. The
court’s guide:imust be the needs of impartiality, not party
advantage. . ‘ ‘
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Rule 26 General Prov1slons Govermng
D1scovery~ Duty of Dlsclosure i

. P“
s &k &%

b

(c) Protectwe Orders (_l Ujaea On motlon by a

Tparty or by the person from whom d.lscovery is -

sought accompamed byt a certlﬁcatlon that the

i

| movant has in good falth conferred or attempted to

) .
r i “t ‘\ oty ’,

confer w1th other aﬁ‘ected partles in an eﬁ'ort to

resolve the d.tspute w1thout court actlon, eaé—f-‘e-r—geed .

ea&se—sbewm the court m—w-h&e-h where the actlon is

pendmg OF — and al-ter—n&twely on matters relating

to a deposmon, also the court 1n the dlstnct where

the depomtmn.is—te wﬂl be taken,-:- nmay, for good -

cause shown or on stlpulatlon of the gartles, make
a.ny order wlaeh that Justlce reqmres to: protect a

*New matter is underlined; matter to be omitted
is lined through.
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party or person from annoyance, embarrassment,
oppression, or undue burden or expense, including

one or more of the following: |

(FA) that precluding the disclosure or
discovery —net-be-had;

(2B) that specifying conditions, including time
and place, for the disclosure or discovery may

(3C) that-the-discovery-may be-had-enly-by

prescribing a discovery method ef-discovery

other than that selected by the party seeking
discovery;

(4D) that excluding certain matters met-be
inquired-inte, or that limiting the scope of the

disclosure or discovery be-limited to certain
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Rules of Civil Procedure 3

matters;

(5E) designating the persons who may be
present while - that the discovery is be
conducted with-no-ene-present-except-persons
designated-by-the-eourt;

directing that a sealed deposition be opened

only by-erder-of-the upon court order;
(7G) ordering that a trade secret or other

" confidential reseafch; development, or

commercial information not be revealed or be
revealed only in a designated way; esd or

(8H) directing that the partiés simultaneously
file specified’ documents or information

enclosed in sealed envelopes, to be opened as

directed by the court directs.
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(2) If the 2 motion for a protective order is wholly or

partly denied m—whel-e—er—-l-n—p&f-t, the court may, on
such just terms and-eonditions-as-arejust, order that
ia,ny party or ether person provide or permit discovery
or_disclosure. The-provisions—of Rule 37(a)(4)
applyies to the award of expenses incurred in relation

to the motion.

(8) (A) The court may modify or dissolve a protective
order on motion made by a party. a person bound by
the order, or a person who has been allowed to

intervene to seek modification or dissolution.

(B) In rulingon a motion to dissolve or modify a

protective order, the court must consider, among

other matters, the following:

(i) the extent of reliance on the order;
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Rules of Civil Procedure 5

(ii) the public and private interests affected
~ by the order, including any risk to
public health or safety;

(iii). - the movant's consent to submit to the
terms of the order;

(4v) th.e,reasonsfor entering the order, and
any new information that bears on the
order;and

(v) the burdgn> tha; the ordexj imposes on
persons seeking infofmation» relevant to

- other litigation.
* L IR % IR J
Committee Note
Subdivisions (1) and (2) are revised to conform to the
style conventions adopted for simplifying the present rules.

No change in meaning is intended by these style changes.

Subdivision (1) also is amended to confirm the
common practice of entering a protective order on
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6 Rules of Civil Procedure

stipulation of the parties. Stipulated orders can provide a
valuable means of facilitating discovery without frequent .
requests for action by the court, particularly in actions that
involve intensive discovery. If a stipulated protective order
thwarts important interests, relief may be sought by a
motion to modify or dissolve the order under subdivision

3.

Subdivision (3) is added to the rule to dispel any
doubt whether the power to enter a protective order
includes power to modify or vacate the order. The power is
made explicit, and includes orders entered by stipulation of
the parties as well as orders entered after adversary contest.
The power to modify or dissolve should be exercised after
careful consideration of the conflicting policies that shape
protective orders. Protective orders serve vitally important
interests by ensuring that privacy is invaded by discovery
only to the extent required by the needs of litigation.
Protective orders entered by agreement of the parties also
can serve the important need to facilitate discovery without
requmng repeated court rulings. A blanket protective order
may encourage the exchange of information that a court
would not order produced, or would ‘'order produced only
under a protective order.” Parties who rely on protective
orders in these cucumstances should not risk automatlc
disclosure simply because the matenal was once produced
in discovery and someone else might want it. ’

Modification of a protective order may be sought to
increase the level of protection afforded as well as to reduce
it. Among the grounds for increasing protection might be
violation of the order, enhanced appreciation of the extent

,-—//...



Rules of Civil Procedure 7.

to which discovery threatens inzportant interestsin privacy,
or the need of a nonparty to protect interests that the
partles have not adequately protected.

_Modification or dissolution of a protective order does
not,, ‘without ‘more, ensure access to the once-protected
information. If discovery responses have been filed with the
court, access follows from a change of the protective order
that permlts access. If discovery responses remain in the
possession of the parties, however, the absence of a
‘protective order does not without more require that any
party share the mformatxon with. others. A

Despxte the 1mportant »mterests served by protectlve‘
orders, concern has been expressed that protective orders
can thwart other mterests that also are important. Two.
interests have drawn specxal attentlon ‘One is the interest’
in public-access to information. thai:L mvolves matters of
pubhc concern. - ; Informatmn abont the conduct of
government ofﬁcxals is frequently used to ﬂlustrate an a.rea{
of -public concern. The most commonly offered example
focuses on mformatlon about dan\gerous products or
situations that have wused mjury and may. contmue to,
cause injury unt11 the mformatlon 1srlw1dely dxssemmated.
The wother mterest mvolves the eﬁiclept qonduct of related
htlgatlon, protectmg adversanes of ‘a' common party from
the need to engage in costly duphcatlon of d1scovery eﬁ'orts

- The first sentence of . subparagraph (A)-recognizes
that a motion to modify or dissolve a protective order may
be made by a party, a person bound by the order, or a
person allowed to mtervene for thlS purpose A motlon to
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intervene for this purpose is made for the limited purpose
of establishing standing to pursue the request for
modification or dissolution. Intervention should be granted
if the applicant asserts an interest that justifies full
argument and consideration of the motion to modify or
dissolve. Because intervention is for this limited purpose,
there is no need to invoke the Rule 24 standards that would
apply to a request to intervene as a party. Several courts
have relied on limited intervention in this setting, and the
procedure has worked well.

Subparagréph (B) lists some of the matters that must
be considered on a motion to dissolve or modify a protective
order. The list is not all-inclusive; the factors that may
enter the dec1smn are too vaned even to be foreseen.

The most important form of reliance on a protect1ve
order is the production of information that the court would
not have ordered produced without the protective order.
Often this reliance will take the form of producmg
information under a blanket protective order without
raising the objection that the information is not sub;ect to
disclosure or discovery. The information may be protected.
by pnvﬂege or work-product doctrine, the outer ]nmts of
Rule.26(b)(1), or other rules. Reliance also may take other
forms, including the court's own reliance on a protectlve‘
order less sweeping than an order that flatly prohibits
discovery. If the court would not have ordered discovery
over proper objection, it should not later defeat protection
of mformatlon that need not. have been produced at all.
Rehance also deserves consideration in other settmgs, but
a findmg that information is properly discoverable directs

—) 32—




Rules of Civil Procedure 9

attention to the question of the terms — if any — on wh.1ch
protectlon should contmue

The public and pnvate interests affected by a
protective order include all of the mynad interests that

weigh both for and. agmnst dmcovery ‘The questlon :

whether to modify or dissolve a protectlve order is, apart
from the question of reliance, much the same as the initial
determination whether there is good cause to enter the
order. An almost infinite variety of interests must be

weighed. The public and private interests in defeatmgi

protectlon may be great or small, as may be the interests in
preserving protectlon Spec1a1 attentmn ‘must be paid to a
claim that protection creates a risk to public health or
safety. Ifa protective order actually thwarts publication of
information that mlght help protect against a significant
threat of serious injury to person or property, only
compelling reasons ‘could justify protectxon Claims of
commercial dlsadvantage should be exarmned w1th
partlcular care. On the other hand., it is proper to dema.nd
@ realistic showing’ that there is a,need for dlsclosure of
protected information. Often there is full 0pportumty to
pubhcnze a risk without access to protected discovery
information. Paradoxlca]ly, ‘the cases| "that pose the most
realistic pubhc risk also may be ‘the cases that mvolve the
greatest interests in pnvacy, such as'a yet-to-be-proved
cla.u:n that a party is m.fected w1th a commumwble dlsease

i l

e

b Consent to submzt to the terms pf a protect1ve order
may prowde strong reason to modlfy the'order. Submission

to the terms of the’ order should mclude submssmn 10 the,

Junsdlctlon of the court to enforce the order Subm.lssmn,
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10 Rules of Civil Procedure

however, does not establish an automatic right to
modification. The court still must balance the need for
access to information against the interests of privacy. If the
need for access arises from pending or impending litigation
of parallel claims, it may prove better to defer to the
protective order discretion of the court responsible for the
other litigation, or even to work out a cooperative approach
that allows each court to consider the factors most familiar
to it.

~The role of the court in considering the reasons for
entering the protective order is affected by the distinction

" between contested and stipulated orders. If the order was

entered on stipulation of the parties, the motion to modify
or dissolve requires the court to consider the reasons for
protection for the first time. All of the information that
bears on the order is new to the court and must be
considered. If the order was entered after argument,
however, the court may justifiably focus attention on
information that was not considered in entering the order
initially. '

Rule 26(c)(8) applies only to the dissolution or
modification of protective orders entered by the court under
subdivision (c)(1). It does not address private agreements
entered into by litigants that are not submitted to the court
for its approval. Nor does Rule 26(c)(3) apply to motions
seeking to vacate or modify final judgments that
occasionally contain restrictions on the disclosure of
specified information. Rules §9 and 60 govern such
motions.
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