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MINUTES OF
THE ADVISORY COMMITTEE ON RUZG8 OF EVIDENCE

The ninth meeting of the Advisory Committee Rulas of
Evidence was convened in the ground floor con! 9nce room of
the Suprems Court Building on Thursday, May 18, 1967, at
0:05 a.m., and was adjourned on Saturday, May 20, 1927, at
1:00 p.m. The following members were present:

Albert E. Jenner, Jr., Chairman

pavid Berger (Unable to attend o Trupanay)
HBicks Epton

Robert §. Erdahl

Joe Ewing Estes

Thowas P. Green, Jr.

Egbert L. Haywood

Charles W. Joiner

Frank G. Raichle

Hexman F. Selvin (Tuablie to attend o. . . lay)
Simon E. Sobsloff

Craig Spangenberg

Robert Van Pelt (Umable %o attend on Saturday)
Jack B. Weinstein

Edward Bennstt Williams

Edward W. Cleary, Reporter

Professors James Wm. Moore and Charles A. Wright, menmbers of
the standing Committee, wore in attendance al130.

¥r. Jenner welcomed all membere and congratulated Jack

Weinstein on his new judgeship.
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PRCPOSED RULE OF EVIDENCE 6-06. COMPETENCY OF JUROR A8 WITNESS.

(b) Inquiry into validity of verdict or indictment.

Profesesoxr Ckary read the proposed rule and his comment theroto.
He pointed out that the word "of'" appearing before "a juror"” in
iine 7 should be stricken. Mr, Williams aaid he always thought
that the jurors were permitted to testify concerning extrinsic
effects., After a short discussion; Dean Joipner moved that the rule
be approved. Judge Estes seconded.

It was felt that additional language was necessary in the
text of this rule to show that it was a change from previous law,
‘Because of this discussion, Dean Joiner withdrew his motion for
approval., Mr. Epton of{ered a change in the language so that it
would read: "Upon an inquiry into the validity of a verdict or
findictment a juror may testify concerning conditions or the ogscurrenas
of events calculated to exert an improper influence on the verdict
but may not testify concerning the effect of anything . . .."
Professor Cleary suggested using the words "oxr otherwise i juror
is competent tc testify upon an iaqu-vy 4nto *ui validity of the
verdiet or indictment.” Mr. Spangenborg ss: 3¢ he wag in favor
of putting into a comment twe thing.: firet. ikat the Committee
was treating this as competc—i.” ra’her than aﬁaiésibilﬁty, ;nd.
second, other evide ice is admiwsible evidence and the juror may so
teatify. He moved !>at consideration as to when the juror may

testify be spelled out in a comment rather than being writtenm in
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the rule. Judge Estes seconded., Motion was caréied unanimously.
Dean Joiner moved approval of the rule. Judge Estes seconded.
Professor Moore asked if a juror should be competent to
testify as to the effect on the emotions of another juror. Dean
Joiner felt that there should not be a rule that would prohibit
testimony as to observable facts., Mr. Williams asked if it were
the intention of the reporter, in drafting the rule, to permit
Jurore to testify with respect tu their collesguea' feelings and
emotione as reflected by either their countenances or words, After
a short discussion, Professor Cleary said he felt that the last
line could be changed to read: "Nor may his affidavit or evidence
of any statement by him be received for these purposss.” Mr. Williams
did not feel that the change met the problem, wbich was whether or i
not what was sald by a juror during the deliberations in the jury
room before verdict could be put in. He felt that anyons reading
the proposed language would feel that subject matter referred to
material filed after verdict. After a rather lengthy discussion,
Professor Cleary stated that it seemed to him that the Committoe
ought to narrovw its consideration to the question ot/:::cerning
any particular incompetence of a juror in this area and that
involivement in the question of grounds for setting aside the verdict
and granting a new trial should be avoided. Dean Jjoiner withdrew -
his wmotion to approve the rule.
Mr. Epton moved that the words 'or any other juror's" be
added at the end of line 8, After dis ;ussion, the motion was carried

by a majority vote,




Judge Sobeloff moved that in line 8 the words ""testify as
to any relevant objective fact hut" after the word '"may" be added
and then the rest of the text be picked up with the elimination
of Ytestify" in line 8. After a short discussion, vote was taken
and motion was lost by 11 to 3,

Dean Joiner moved that the draft be approved as asmonded.
However, he withdrew his motion since Professor Cleary suggested
that line 12 be amended %o read: "or evidence of any statement by
him be received for these purposes." 7

Coffee break was held from 10:55 to 11:20 a.m,

Mr., Erdahl moved approval of Professor Cleary's suggestion,
¥otion was seconded,

¥r. Epton moved that the last line be stricken. Dean Joiner
seconded.

After a short discussion concerning affidavits and testimony,

a vote was taken on Mr. Erdahl's motion for amendment of last sentence
s0 that it reads: "Hor may his affidavit or any evidence of any 9
statement by him be received for theme purposes.” Motion was carried
by vote of 8 to 3.

Mr, Seivin moved that the worde "or indictment” be stricken

wherever they appear in Rule 6-06. There wes a lengthy discussion
concerning testimony which could be given by grawd and petit jurors,
There wzs a vote taken on the issus of policy of whether subsection -
8+06(b) as proposed should or should not apply to grand jury procesdings. ¥
The majority favored application of subsection (b) as drafted te
grand jury proceedings,




DBaan Joiner moved that the last sentense of Rule 6-08(b)
as amended be strickon, Motiscn was lost by vote of 7 to &,
Judge Sebalof? moved for approval of 6-06(b) as amendsd.
There was unanimous approval. The subsestion, as approved, reads
as follows: “Upon an inquiry into the validity of a verdict er
indiotment a Juror may not testify ocncerning the effect of
soything upon Lis or any other juror's mind or emotiocns as
influepeing him to assent to or dissent from the verdict or indictment
ar concerning his mental processes in cennection therewith. Nor may
his affidavit or any evidenoe of any statement by him be received

for these purposes."

RULE OF EVIDENCE 6-07, MAY IMPEACH.

Professor Cleary read the propoesed rule and his commeut thersto.
During the dimcussicn on oross-examination and impoachwent, ifr. Wililams
#aild that the thing which disturbed him zhout the rule was that it
gives an edge %o the party who goes first with evidence. Judge
Yeinstein felt that the rule should be at least susceptible to
some control by the judge with respect to order of procf. There was
2 very leagthy discussion concerning the pros and cons of baing
aliﬁﬂ@d to present witncssex in certain nequeéco. ¥r., Haywood asved
that the rule be amsnded by substitution of the words "who in good
faith calls” for "ealling". Judge Veinstein soconded. After a
general dizcuseion, vote was taken on the motion, and it was leat by
8 to 4., Judge Estos moved that Rule 6-07 be approved as written.
lotien was carried by vote of 8 to 4.

lMeeting was adjourned for lunch from 12:48 te 3318 p.n,
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Judge Sobeloff presided sizmce Mr. Jennor had bson detained
at 2 lupchesn,

6-08. IMPRACEMEWT BY KVIDENCR OF CONVICITION
OF CRIME,

RIS Lo

Professor Cleary read the propossd rule and his commesnt.
[Mr. Jenner entered during this time.] Profeswor Cleary stated
that his ecmment at p. 112 sbould have axlled particular aiteatien
to and contained a discussion on the soventh possibility -~ to recegnixs
digoretion in the trial judge. Ee cited Rrown vs. Pnited States,
370 ¥.%4 242, in showing how the court had expanded oa ite view
taken in the case of Luck v. United States, 348 ¥.24 763, 768769
{(d.¢, Cir. 1068).

{a) General admissibility.

There was a short discusasion during which Mr. Raichle
expresscd the feeling that the vorde “a time not unroascasbly remats™
were nRot necessary, since that phivase ocould be conutrued in many -
difforent waya. However, Mr. Jemnner pointed out thet the judgs would
use hig discretion in the determinaticn on the facts of the oass
presented before hinm,

Dean Joiner moved that submection (a) be appreved. Discussien
ensued., Judge Weinstein would allew proof of prior orimes with
roapoct to witnesses but not with respect to defendmnts. Mr. Williams
fselt that the ruies should not delineate betweoen accussed and

non-acoused vitnesses. A general digcussion csntered sround the prex
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and cons of allowing vast crimes, misdemeanors, or felonies of
vitsesuses and defendants to be brought out for the purpose of
attaoking aredibility. Judge Estes moved that tho phrase “at 2
tise Dot unreasonably remote" be deleted from lines & and 4 of
the proposed subssction. It was seconded. Metion wae ocarried
by vote 62 8 to 8. Mr. Reichle moved that lines € through 8 be
stricken and that a period be added at the end of line 5., Motisn
was lost for want of a second, —

Thers was & short discussion concorning rehabilitation, state
iawe, and aduission of teastimony. Mr. Belvin moved that the
Committes adopt in principle the exclusien from the uss for
impeschment of state crime having a rshabiiatory procedure.
Bowever, he deferred his motion when the reporter suggested thzt
that point would be covered under subsection (c). Mr. Selvin then
moved that the Committee adopt in principle sn exclusica from the
use of conviction of crizmes and impeachnent the defendant in the
oeriminal cage. Motion was lost for want of a second., Mr. Spangenberg
soved that impeachment by conviction of crine be limited te those
orimes whioh invelve meral turpitude. Dean Joiner seconded.
Pollowing s short discussion, the motion was lomt by & vote of ® to 3,
[Judge Sobeloff was out of the room at this time.] Judge Estes
moved that subssction (a) be approved as amended., It was seconded.
Motien was carrvied by majority vote. One member was opposed.
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At this time, Professor Cleary opened a discussion on
Juvenile adjudication. After hearing a few viewpoints, he said
that he felt that the rule as drafted excludes Juvenile adjudication
because by definition they are not convictions. Judge Van Pelt
suggested that the Committee proceed beyond the juvenile delinquency
matter, and that if something developed within the next few months
which warranted taking the matter up again, they could. Mr. Jenner
suggested that at the outset of the July meeting, the reporter
could present his thoughts after he had had a chance to read

Justice Fortas' opinion concerning subject matter.

(b) Method of proof.

Professor Cleary read the proposed subsection and his comsment
thereto. Mr. Raichle asked if it were clear that in the case of
the accused, the prosecution could not develop the fact of prier
convicton on cross-examination. Professor Cleary replied that
was correct. He explained that it had been offered in a few mtates
in an effort to ameliorate somewhat the adverse effect upon the
accused of proof of a prior conviction and thereby encouraging him
to take the stand., Several suppositions of examination and croms-
examination tactics were presented. Messrs. Spangenberg and ¥illiams
felt very strongly that it should be allowable te bring out prior
convictions without having to satisfy the court first. After a very
lengthy discussion, Mr. Williams moved that subsection (b) be stricken,
Mr. Raichle seconded. Motion was carried by a vote of 7 to 4.

Meeting was adjourned from 4:58 p.m. on Thursday
until 9:05 a.m. on Priday.




jg) Effect ormggrdgn.

Profezsor Cleary read the propoaed rule and comsent.

There was a short discussion on means to prove the grounds
of pardons. Mr. Jenner swked Mr. Erdahl to make un inquiry as
far as federal practice is concerned and alse as to state practices
a8 to what is shown concerning pardons and reascus therefor.

Dean Joiner said he wondersd 12 the Comuitteo's position
would not be simplified with very little damage, if any, te the
process of judicial adminiatration and perhaps some real advantage
to the social policy involved if the Committes did noi take a
21at position that a man who had served out his sentence or had
reached the stage where his civil rights wers restored threugh
the perdon process, that at that point in life, the showing of
the conviction as & matter of impeachment not be permitted.

Mr. Jenner msked for a dizcussion on the subject o8 a statement of
poliay. Pollowing a short discussion, Judge Weinstein moved for
elinination of subsection (¢), and he intended that there be nothing
in the rules concerning pardon, rehabilitation, er otherwise as far
a8 impeachment is concerned. MNr. Berger sescended. Dean Joiner
said that he would 1ike to see included in subsection (a) what

could be shown at this time ~ only the crime - that has not been
pardonsd or the person otherwise had his rights restored under state
law or federal law, Mv. Spangenberg suggested an amendmwent to
subssction (c) to show that if there was & pardon then crime could
got be shown, After further discussion, s vote was taken eon
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Judge Weinstein's motion. Motion was lost by vote of 10 to 4.
Judge Weinstein then moved thai subsection (c) be written, subject
to dvafting changes, as follows: "If a pardon, certificate of
yehabilitation or equivalent has been granted, a conviction is

not aduissible for the punpose of attacking the oredibility

of a witness.," My, Spangenberg ssconded., MNotion was cavried by

a vote of 11 to 1, Three members did not vote,

Mr. Haywood moved that mubseotion (¢) sas amended be approved.
Judge Estes smeconded, Motion was carried unanimously.

(d) Effect of appeal pending.

Judge Weinstein moved that subsection (d) be stricken.
Dean Joiner ssconded, My. Williams asked Judge Weinstein 4if
striking the second sentence only would satisfy him. Judge Weinstein

agreed and withdrew his motion, Mr. Williams moved that the last

gentenge of subseation (d) be stricken. After & very short

discussion, Mr. Williama withdrew his motion. Mr. Selvin moved
that the second mentence of subsection (d) be amended %o read |
4n substsnce as follows: "Evidence of the pendency of an appeal
is aduissible." Motion was carfied by unanimous approval. %
Mr., Spangenberg moved that subsection (d) as amended be approved. |
pean Joiner eecoended, Motion was carried unanimously.

¥r. Epton moved that Rule 6-08 be approved as amended. However, !

there wao no second to this metlion.
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Judge Sobeloff aaked that the Coumittes reconsider
the action through which the words “at a ting net unreascanably
remote” wors stricken from Rule 6-08(a). Mr. Erdahl seconded,
liotion was carried by a vote of 7 to 6,

Dean Joiner moved that the language which had been stricken
in lines 3 and 4 of Rule 6-08(a) be Pestered, Kr, Erdshl seponded.
[¥o vote taken on metion.] After a shert discussion, Mr., Seivin
stated that Judge Scheloff moved that in lisu of “at a time not
unreasonably remote” in lines 3 and 4 of subsection (a) ef Rule 8.08,
the woyds, “when a period of more thau tem years has elapsed since
the date of his relsase from confinmment er the expiration of
period of his parele, probation, or sentence, whichever is the
intar date” be used in an appropriste place., Judge Veinstein
secondsd., HMotion was carried by a vote of 12 te 2. Judge Sobsloig
noved for approval of Rule 6-08 ag amended. Motion was oarried
by majority spproval.

Profasasor Cleary read the proposed rule and comaent.

After & sheyt digcussion, kr. Berger moved that the following
sgntenc? be added: "Religious affilikion or interceots may be

sanva Then ?elmﬂmtf” Judge Welinmtolin ssid that be praferred to
have Rule 6-09 stricken completely and roly on Rule B8.01., Ne, mwéer

vithdrew his =motion. Wy, Spangenberg moved for ¢the adoption ef
Rule 6-09 am submitted. Mr. Raichle seconded

Hr. Spangenbeyvg
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accepted an amendment fxom Dean Joiner, who moved that the
1ast clause of the rule bhe stricken. Motion was carried by a
vote of 9 to 4.

Rocess was taken from 10:55 to 11:18 a.m.

Mr. Spangenberg moved that the following bo substituted for lines
1 and 2 of the proposed draft: "The beliefs or opinions of =
witness as to his own religious practices or lack of them are
inadmissible." lr. Borger seconded. Motion was carrisd by vote
of 10 to 4. After a ehort discussion goncerning the lanzuvage

it was decided that the motion was carried as far as the principle
was concerned, but the reporter wus to re-submit the rule a2t &

subsequent reeting.

PROPOSED RULE OF EVIDENCE 6-10. CHARACTER OF WITHMESS.

Protessor Cleary read the proposed rule and his comment thereto.
(a}) Limitation to truthfulness or untruthfulness.
Mr, Williams felt that the proposed rule was a raversal of

the usual character evidence of the accused., Judge Weinstein
pointéd out that there is no rule which allows attacks on
credibility general, and he asked 4f it was §1ear that attacks
on credibility on the basis of biak and the likes is permitted.
He felt that there were a lot of specific instances which were
not all inclusive; that where the matter is eaver§;>the Committoe

was being all inclusive; yot, where the mattor was not covered, -
they allowved the ovidence to come in. He also felt that the whole
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theory of what was aﬁd what was not besing covered was very
bothersome, because the Committee was taking little subjects

and treating them in much detail and the bhig subjects were not
being covered as well, Professor Cleary said that perhaps

Rule 6-07 ought to be amplified a little, just to include a
general provision that evidence bearing on credibility generally
was admissible. During a discusaion; Mr, Williame stated that

if the same limitations which were put in the rules in the course
of the morning session were imposed, it would look a little silly,
because the examiner had been irhibited from eliciting convictions
because of antiquity, but he had not been inhibited from eliciting
arrests, indictments, firings, and rumors that are 25 or 20

years old., Professor Cleary replied that in the morning session
the Committee was dealing only with impeachment by conviction and
one could not impeach under general principles by collateral
evidence of arrests, etc. After a discussion concerning veracity,
Mr. Berger moved that the Committee reconsider action taken on
Rule 6-08, Mr. Spangenberg seconded. Motion was lost by vote of
7 to 6, Mr., Erdahl moved that the clause,"other than conviction
of crime as provided in these rules", in lines 13 and 14, p, 120,
be stricken. Mr. Srangenberg seconded. The motion was lost by

a vcte of 12 to 2, Judge Woinstein moved that lines 13 and 14

be amended by striking "other than conviction of crime as provided
in these rules" and ingerting before the word "may"” in line 15

the fellowing: "specific instances of Lis conduct ocourrlngfwithin
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the preceding 10 years'", After a short discussion, a vote was taken
and the motion was lost by 9 to 5. MNr. Selvin moved that the words,
"of the witness who testifies to the reputation or opinion”, be
added at the end of line 16 on page 120, After another short
dtscutbton, a vote was taken and motion was carried by the majerity.
Judge Weinstein moved that lines 13 through 16, as amended, be
stricken. Mr, Berger seconded. When it was pointed out to him
that his motion would not accomplish what he was after, Judgo
Weinstoin withdrew the motion. fie them moved that the sense of
the language be that the witnews who testifies to the reputation
shall not be cross-examined with respect to specific instances
of misconduct. Mr. Bgrger seconded. not;on was lost by vote of 13
to 1. Judge Weinstein moved that lines 13 and 14 down to the worg
"may" read in substance as followsy "specific instances of his
conduct other than conviction of crime pravabia~eiiﬁn§8ule 6-08(a)",
There was no second and motion was not entertained. Dean Joiner
askod the need for subsection (a) and Professor Cleary replied
that it was designed to cover the point of eliminating the
possibility that the character might be attacked other than
tendered by reputation or opinion.

Ur. Selvin moved that, in line 12 after the word "provable®,
the word "only" be imserted. Judge Scbeloff seconded. After
brief discussion, the motion was lost by a majority vote.

=¥
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Mr,. Williams moved that the whole section we atricken

ag beihg archaic and as having no place at all in the conduct
of a trial, The Chair did not entertain the motion, az some

wenbers still wished to make amendments, Professor Cleary
suggested that in line 3 of subsection (a) after the werd
"witness" the words, "reputation or opinion”, be inserted and
1ﬁ-subsection (d) lines 11 and 12 be stricken, Dean Joiner
said that 1t meemed to him that the whole Rule [6-10] is
aimed not at the broad problem of attacking or supporting the
croedibility of the witness but at the narrow problem of attacking
and supporting the credibility of a witness by epinton4§r
roputation., 1f that was the case, bhe felt that the wording
should be: “For purposes of attacking or supporting the
eredibility of a witness by opinion or reputation, evidence s
to character is limited to truthfulness or untruthfulnesas."
¥r, Haywood moved that the reporter's suggested language be
inserted in subgsection (a) and that the first sentemce in
subsection (d) be eliminated., Mr. Epton seconded. Motion was
carried by a vote of 7 to 1. Five members did not vote,

Mr, ¥Williams moved that Bule 8-10(a) read as follows: —
"For purposes of attacking or supporting the credibility of a
vitness, evidence of his character is inadmissible,", and that—
(b), {c), and (d) bhe stricken,

Heeting was adjourned for lunch from 1:02 to 2:05 p,
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Judge Scheloff presided eince Mr, Jenner had been detained,

Mr. Williams said he wanted to preserve the law on
charsicter evidisnce insofar as it affects the defondant in a
criminal case, but he did not think that Rule 6-10 a8 a vhole
s2rved any useful purpose, During a lengthy discussion, the
issues of the Giles case were set forth. [Mr. Jemner returned
at this time.] After further discussion, Judge Weinstein
offered an nuendment to Mr, Williams® proposal and suggested
following language: "For purposes of attacking or supporting the
credibility of witness, evidence of his reputation for veracity
is inadmissible." He stated that this would eliminate subsections
(b), (c), and (d), Mr. Williams aeéepte@ the amendment %o his
motion. Motion was carried by a vote of 10 to 2. Two miubers -
did “oi vote., Judge Weinstein noved to approve Rule 6.l{) am
amerded, Motion was carried by vote of 110,

Mr. Williams suggested that in line with what the Committee
hags to re~ldok at by virtue of what was done to Rule 6-08, that the
repuvrter re-look at what was done with respect to character
ovide: .2 on the accused, with the cbhjective being that there Ay
be a rather glaring inconsistency in policy if there is a 10=year
rule on convictions for impeaching witnesmses and the matter of
impeachwent of character witnesses with respect to the defesndant‘’s
conduct for 30, 40, or 50 years was left wide open. Nr, Jennsy
stated that that %3sue would be before the Committee when the
redraft is submitied ir Judy,

;}3"2‘*%,,3
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PROPOSED RULE OF EVIDENCE 6-11, MODE OF INTERROGATION SUBJECT
TO CONTROL BY JUDGE,

Professor Cleary read the proposed rule and éuggested
insertion of "and order" after the word "mode" in line 2,

Dean Joiner moved that after the word "interrogation" in iibe 4
the following be added: "and presentation. Judge Sobeloff
seconded, Motion was carried by majority approval, One member
was opposed,

Mr. Raichle moved that the words "as effective #8 possible
for the ascertainment of the truth" be substituted with the
words "for the development of all of the facts." Mr. Berger
seconded. After a brief discugsion, vote was taken and motion
was lost for lack of any affirmative votes, Mr. Spangenberg

moved that the word "shall" in line 2 be changed to "may'";

striking out words after "evidence" in line 3 down through "and (3)"

in line 6 and adding "and shall" before '"protect'" in line 6, Mr.
Berger seconded. The majority opposed the motion and it was lost,
Mr, Raichle moved that Rule 6-11 as amended be eliminated, Mr.
Berger seconded. Motion was lost by vote of 8 to 6, Mr.
Spangenberg moved that the word "shall" in line 2 be chéhged to
"may'". Judge Sobeloff seconded. Motion was lost by majority
opposition. Mr, Spangenberg moved that Rule 6-11 as amended be

approved. It was seconded., Motion was carried by vote of 8 to 5,
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PROPOBED RULE OF EVIDENCE 6-12. LEADING GUESTIONS.

Profeassor Cleary read the proposed rule and comment thereto.
Mr, Berger meoved that in line 1, the word "not" be inserted after
'"may" and "except" after "witness" in line 2; strike "full" in
line 8, Mr, Williams seconded. Mr, Williams suggested the
olimlﬁation ot "and on cross-examination”, and Mr. Berger accepted
that amendment to his motion. Mr. Eptom suggested the changing of
the word "knowledge" to "testimony" in line 3, and Mr. Berger acoepted
that amendment also., Motion was carried by a vote of 11 to 2,

- Dean Joiner moved that the following msentence be added: "Loading
questions may be used on cross-examination.” Mr. Berger seconded,
following discussion, Proieasor Cleary sugg@atad the following
wording: “Leading questions may be asked as a matter of right on
cross<exanination except when the witness is identified with the
crose-examinor.” Dean Joiner accepted that amendment to his motion.
The motion was carried by a vote of 10 to 2. There was a general
discussion on the matter of how to ascertain the identity of
anyone with the cross-examiner. Mr, Erdahl pointed cut that there
was o little constitutional difficulty in the soentence at lines 4 and 5,
since a party is not entitled to call an advegge party in a criminal
ocase. Mr, Erdahl moved to have the words, "in civil casea" inserted
at the beginning of line 4. It was seconded, and motion was carried
unanimously. BMr. Spangenberg moved that the rule as amended be approved.




Profeasor Wright asked 1f it would not be desirable teo add
somothing as to what happens after the adverse party has called

"~ him [the witness?] and his own lawyer takes over. Professor
Cleary sald that he thought that was taken care of by the sentence,
"Leading questions may be asked as a matter of right on cross.
examination except when the witness is ifdentified with the cross-

examiner," Mr, Estes moved that "as a maéter of right" be stricken.
Prefessor Green seconded., Discusaion on this rule was suspended
“until after the discussion on Rule 6-14,

Rocess was taken from 4:056 to 4:15 p.m. -

PROPOSED RULE OF EVIDENCE 6-14, SCOPE OF CROSS-EXAMINATION.

Profeasor Cleary read the proposed rule and his comment thereto.
Mr, Williams felt that the rule as drafted was unconstitutiecnal,
becavse it would give the prosecutor the right to elicit testimony
from the witness on an offense to which the witness did not choose
to testify. The ﬂéw Jersey Johnson case was discussed. During
a rather lengthy discuseion, Mr. Selvin said, with respect to criminal
prosecutiona, that even assuming the situations which Mr. Willisms
supposed,it would be constitutionally permissible to subject the |
witness to the broader scope of cross-examination, it seemed to him
that as a matter of fairness and as a matter of practicality, the
witness should not be subjected. He felt that the Committes was

assuning too narrow an interpretation of the term '"the scope of the
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direct examination”. He thought that by broadoning the soope

of examination the opponent of the party whe is in the prosess

of putting on his case was given a pretty good means of breaking

up the order lead of the efficient and impressive presentation

of the came that the party is putting on. It meemed to hiw that
the Committes would bs complicating the aeminars and the practionl,
as dt&timtahad from the impractical, way of testifying for the
tmth. He felt that the Rule would b: too much of a burden, hcmn

all witnesser would have to be as fully propared as possible to

tut}ty on every point in the case - no matter bhow minor his
testimony might be.

, Meeting was adjourned on Friday at $:00 Pem, -
' and was resumed on Saturday at 8:143 p.m,
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PROPOSED RULE OF EVIDENCE 6-14. SCOPE OF CROSS-EXAMINATION .

Professor Cleary explained that the Committee had looked
at the rule and comment and saild that they had sort of zeroed
in on the discussion of the problem raised by subsection (b).
Mr. Jenner stated that he would abhor open cross-examination.,
Thexre was a very lengthy general discussion concerning open
cross-examination during which several members set forth practices
of their states and gave examples of tried cames. Judge Weinstein
#aw no real need for subsection (a) of Rule 6-14 and suggested
that the material could be put into Rule 6-1l1l. Judge Sobeloff
agreed. Mr. Raichle felt that the limited cross—examination was
most desirable. After further discussion, Mr. Jemner suggested
that a vote be taken on whether or not the Committee desired
unlimited cross-examination as stated in the first sentence of
Rule 6-14. Judge Sobeloff presented his proposal for the langusge
of the rule. However, Mr, Jenner stated that at this time, the
Committee would vote on whether or not it desired a rule of
unlimited cross-examination. The motion was lost by a vote of
7 to 6 among those present, and Mr. Jenner stated that he had been
asked by Judge Van Pelt and WMr, Selvin to have it recorded that
they too were opposed to unlimited cross—-examination,

Judge Sobeloff moved that the firet sentence of Rule 6«14 read:
“Cross-~examination should generally be limited to the subject

matter of the direct examination but the court may in the exercisg




of discretion under Rule 6.11 permit broader cross-examination

and in that event it may imposa appropriate restrictions on the
use of leading queastions in the same manner as on direct
examination." Judge Van Pelt suggested the deletion of the

words “"under Rule 6.11" and Judge Scbeloff accepted. Professor
Cleary suggested "judge" rather than "court" and "he" instead of
"its", and Judge Sobeloff agreed to those changas. MNr. Spangenberg
sald that this new wording would not allow him to cross-examine

his own witness. Mr. Williams suggested deletion of the word &
"generally"” and Judge Sobeloff also agreed to that. Judge 'einlto£a %
suggested an amendment to have the language read: "crocacoxantnattcﬂr%
should be limited to the subject matter of the direct examination, 5
but the judge may in the exercise of discretion permit broader
cross~examination.” Mr. Berger moved to have the words "for the
convenience of the parties or the effective conduct of the trial"
reinastated in the amended language. Mr. Spangenberg seconded.

Attagra short discussion, Professor Cleary suggested that material

of Rule 6-14 be picked up in Rule 6-11 as a separate subsection,

since it was dealing with the area covered under Bule 6-1l1,

Mr., Spangenberg withdrew his aecond to Mr, Berger's motion. He

then moved to eliminate the word "cross" at the end of the amendment
.made by Judge Sobeloff. Dean Joiner seconded. Professor éleary
‘suggested that the language "inquiry into additional matters® bhe
substituted for "broader cross-eﬁamination" and Mr. Spangenberg

accepted that change which Dean Joiner seconded. Mr. Spangenberg




accepted Mr. Williams' suggestion and agreed to have the words
"as if on direct examination" added to his ulondnnﬁzj Dean
Joiner withdrew his second. MNr. Williams seconded Nr. Spangenberg's
motion., Motion was carried by a vote of 8 to 3.
Mx. Erdabl moved for the adoption of language as amended
by Judge Sobeloff. After a very brief discussion, motion to
approve subsection (a) as amended was carried by vote of 9 to 2.
Rule 6-14(a) as approved reads: "Cross-ixamination should be
limited to the subject matter of the direct examimation, but
the judge may in the exercise of discretion pétlizggan;ry into
additional matters as if on direct examination.” o
Judge Weinstein moved that the subject matter of Rule 6«14(a)

be incorporated in Rule 6-~11. Motion was carried by vote of 7 to 4.

PROPOSED RULE OF EVIDENCE 6-12. LEADING QUERSTIONS.

Professor Cleary read the rule as it then stood as the
following: ‘"Leading questions may not be used on the direct
examination of any witness except insofar as necessary to s
development of his testimony. Leading questions may be asked
a8 a matter of right on cross-exanination except when the witness
is identified with the cross-examining party. In civil cases a
party is entitled to call an adverse party or witness identified
with him and interrogate him by leading questions."

Judge Weinstein suggested that the language should be:-"Leading
questions shall not be permitted where their effect may be to
substitute the questioner's knowledge to that of a witness."
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Since the reporter saw problems with the suggestion, the
natter was dropped. Mr. Epton moved for appreval of Rule 6-12
as amsnded. Mr. Williams moved that the reporter delineate on
vhat is meant by the words "identified with him", Nr. Spangenberg
pointed out that the reason that language was pul in was hecause
earlier the Committee had been talking about unlimited cross-
examination. He said that now that the Committee had decided

on limited cross and was allowing inquiry as 1f on direct
exanination, he did not think the language was needed. On the
matter of croas-examining hostile witnesses, Mr. Spangenberg

did not think the Committed should undertake to change Rule 43(b)
of the Federal Rules of Civil Procedure. He moved to amend the
second sentence of Rule 6-12 so that it would read: "Leading
questiona shall be permitied on cross-examination." Judge

Estes seconded. Mr. Spangenberg accepted an amendment to his
motion so that it was now that the first sentence would read:
"Loading questions should not be used on the direct examination
of any witneas except insofar as nocessary to a development of
hie testimony."”, and the second sentence would read: "Leading
questions should bs permitted on cross-examination.” Judge
Weinstein seconded that motion, and it was carried by majority
approval, Mr., Williams moved that the last sentence read:

YA party in entitled to call an adverse party except a defendant
in a criminal case or witness identified with him and interrogate
him by leading questions.", in principle; and the reporter could

work out the language. Mr. Berger szconded. Motion was carried

unanimously.
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Professor Green wanted to add a provision to the effect
that there be a ruling that the trial judge in allowing or
disallewing a leading question is reviewable only for abuse
of dizcretion. Motion was lost for want of a second.

Mr. Spangenberg moved for the adoption of Rule 6-12 in its
present form, i.e., the first two sentences as approved and
including the third sentence which reads as: "A party is
entitled to call an adverse party [except an accused on trial)
er witneas identified with him and intsrrogate him by leading

questions.” Motion was carried by majority approval.

PROPOSED RULE OF EVIDENCE 6-13., WRITING USED TO REVRESH KEMORY,
M

Professor Cleary read the proposed rule and his comment
thereto. Mr. Epton moved for its approval and Mr. Berger seconded.
Judge Weinstein asked the reporter if language of lines 5 and 6
meant that the portions ¢f subject matter were to be introduced
for all purposes or just on the issue of credibility. The
reporter replied that he supposed that would depend on the nature
of the subject matter. Mr. Epton moved thiat a period be used at
the end of line 4 and that lines § and ﬁ@(ending with word "witness")
be eliminated. Mr. Berger seconded. After a short discussion,
vote wae taken and motion was lost by count of 9 to 3. Vote wvas
taken ther on approval of Rule 6-13 as submitted by reporter.
Motion was carried by count of 8 to O.

- =

[Professor Moore opened un short ddsenacian an
*canned evidence", ]



PROPOSED RULE OF EVIDENCE 6-14. SCOPE OF CROSS-EXAMINATION.

(b) Accused in criminal case.

Since there seemed to be a few constitutional questions
on this proposal, the reporter waes to reflect further on the

gubject matter and resubmit the proposed rule at a later meeting.

PROPOSED RULE OF EVIDENCE 6-15. PRIOR STATEMENT OF WITNESS.

Professor Cleary read the proposed rule and his comment.
After s few mewmbers had pointed out that they were confused with
the proposed wording, the reporter said that he had inadvertently
omitted some of his original language, and he would resubmit
the rule at a later meeting. After a short discussion, it was
stated that the view of the Committee was that it not be
required to show gtatemént cf witness to him before impeachment,
Mr. ¥illiams stated that he was in disagreement with subsection (a)
as 4t was unfair to the witness. He thought that the policy
of the Committee ought to be éhat at so;§\éoint in the cross-
examination for impeachment purposes, the wituess be allowsd to
see the document (statement made by him). After discussion,
Profeassor Cleary suggested the insertion of the following langusge
in subsection (b) between lines 5 and 6: '"the witness is atforded

an opportunity to explain or demny and™. Judge Sobeloff moved
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that at the end of the first senteonce the fo*?owins language

be added: "in advance of the questioning, Lut the statement
shall be shown to the witness and to opposing counsel before
the witness leaves the stand, to allow an cpportunity for any
further explanation." Mr. Spangenberg asked Judge Sobeloff

if he would accept a substitute motion that on policy only it
vas the sense of the Committee that at some time before the
witness leaves the stand, the statement shall be shown to the_
opposing counsel at his request. Judge Sobeloff accepted.

Mr. Jenner stated that with appropriate refinery of language

it was the sense of the Committes as a matter of policy that

(a) the statement be required to be produced, and (b) it is
going to be required to be produced sometime after the completion
of the credibility examination. There was further discussion
concerning orzi statements and the problems involved. The
reporter was to consider all the arguments presented and redraft

Rule 6~15 in accordance with matters of policy decided on and ~
report at a later date,

PROPOLED RULE OF EVIDENCE 6-16., CALLING AND INTERROGATION BY JUDGH,

Professor Cleary read the proposed rule. Mr. Epton moved
for its adoption. Mr, Williams seconded. After hearing views
from Messrs. Jennor and Spangenberg, Mr. Epton suggested that
the sacond sentence read as follows: '"The parties need not object

to questions when asked nor to evidence thus adduced in order
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to preserve error for review." Mr. Jenner stated that it was
the tenor of the Committce that, as a matter of policy, that
sometine before the jury leaves the bar, the pariies be required
to state their objections and make any motions with respect
thereto. Professor Wright asked the reporter why he had not
said anythipg about the right of the party to examine witnesses
cnlled by the cc:rt. It was decided that the reporter would

redraft and resubmit the rule.

PROPOSED RULE OF EVIDERCE 6-17. EXCLUSION OF WITMESSES,
MW-—-W

Professor Cleary read the proposed rule and his conment
thereto. Mr. Spangenberg objected to the proposals within the
rule., Mr., Williams moved that the rule be amended by the
insertion of a period after "cause"” im line 9 and that the
balance of the language through line 14 be stricken. He
definitely did not like the idea of non-comeunication with
other persons. There was no second to his motion,

After discussion, Mr, Williams moved that the fellowing
language be stricken from lines 9 and 10: "but the person thus
exempted from exclusion may be required to testify prior to
other witnesses for his side.”, and that a period be added

after the word "cause" in line 9. Mr. Spangenberg seconded,
After short discussion, vote was taken on Mr. Williams' motion,

and it was carried by count of 6 to 1.




Judge VYeinstein suggested that there be added after
the word "persons" in line 12, the following words: "to learn
the testimony of other witnesses." Mr. Williams suggested

tha word "management' be used for '"presentation" in line 8.
There was no objection, After gemneral discussion, Judge Weinateis
moved that the last sentence be stricken. Judge Estes seconded.
Motion was carried by a vote of 7 to O.

Vote was then taken on Judge Weinstein'’s earlier motion, )
It was carried by count of 6 to 0. Mr. Spangenberg moved that
the sentence beginning at end of line 10 and ending with tho
word "persons" in line 12, as amended, be stricken, Mr. Williams
seconded, Motion was lost by vote of & (o 3.

Judge VWeinstein moved that the iule, as amended, be adeoptod.
Hr. Spangenberg seconded. Motion was carried by vote of 7 to O,
Rule 6-17 as approved seadq{ "At the reqéext of a party the
Judge shall ord;; withesses excluded 8o that they canrot hear
the testimony of other witnesses, and he may make the order on
his own motion. This rule does not autherize exclusion of a
party vho is a natural person, or of am offier or employes of a
party which is not a natural person designated as its
representative by its attorney, or of a2 person whose presence
is shown by a party to be essential to the presentation of his

cauge. The judge may also order witnesses not to communicate
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djourned on Saturday at 1:00 p.m.

Meeting wag a

S
i

It wags annocunced that the next meoting would be held

on the dates of July 6, 7, and 8, 1967,




