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SUMMARY OF THE
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
The Committee on Rules of Practice and Procedure recommends that the Judicial
Conference:
1.

Approve proposed new Criminal Rule 32.2 and amendments to Criminal
Rules 7, 31, 32, and 38 and transmit them after the Conference's September
session to the Supreme Court for its consideration with the recommendation
that they be adopted by the Court and transmitted to Congress in accordance
pp. 5-12
..........................
with the law .............

2.

Approve and transmit in accordance with H. R. Conf. Rep. No. 825, 105
Cong. 2d Sess. 1071 (1998), to the Committees on Appropriations a report
containing its findings and recommending that Rule 6(d) of the Federal Rules
of Criminal Procedure not be amended at this time to allow a witness
appearing before the grand jury to have counsel present .pp.

12-13

The remainder of the report is submitted for the record, and includes the following items for
the information of the Conference:
Federal Rules of Appellate Procedure .p.
Federal Rules of Bankruptcy Procedure
Federal Rules of Civil Procedure .........................
Federal Rules of Criminal Procedure .pp.
Federal Rules of Evidence .p.

2
p. 2
pp. 2-4
5-13
13

Rules Governing Attorney Conduct ......................................... P.13
Financial Reporting Rule Amendments .p.

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.
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REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:
The Committee on Rules of Practice and Procedure met on January 7-8, 1999.- All the
members attended the meeting, except Judge Phyllis A. Kravitch, The Department of Justice was
represented by Neal K. Katyal, Advisor to the Deputy Attorney General and Roger A. Pauley,
Criminal Division, Director, Office of Legislation.
Representing the advisory rules committees were: Judge Will L. Garwood, chair, of the
Advisory Committee on Appellate Rules; Judge Adrian G. Duplantier, chair, and Professor Alan
N. Resnick, reporter, of the Advisory Committee on Bankruptcy Rules; Judge Paul V. Niemeyer,
chair, and Professor Edward H. Cooper, reporter, of the Advisory Committee on Civil Rules;
Judge W. Eugene Davis, chair, and Professor David A. Schlueter, reporter, of the Advisory
Committee on Criminal Rules; and Judge Fern M. Smith, chair, and Professor Daniel J. Capra,
reporter, of the Advisory Committee on Evidence Rules.
Participating in the meeting were Peter G. McCabe, the Committee's secretary; Professor
Daniel R. Coquillette, the Committee's reporter; John K. Rabiej, chief, and Mark D. Shapiro,
deputy chief of the Administrative Office's Rules Committee Support Office; Marie Leary of the
Federal Judicial Center; Professor Mary P. Squiers, Director of the Local Rules Project; and
Joseph F. Spaniol, consultant to the Committee.
NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.

FEDERAL RULES OF APPELLATE PROCEDURE
The Advisory Committee on Appellate Rules determined that-

barring an emergency,-

no amendment to the rules will be forwarded until the bench and bar have become accustomed to
the comprehensive revision of the appellate rules. The restyled appellate rules took effect on
December 1,1998.At its September 1998 meeting, the advisory committee considered several new proposed
rules amendments. It approved amendments to four rules. But in accordance with its earlier
decision to defer submitting proposed amendments, the advisory committee retained them and
will transmit them to the Committee at a later date.
The advisory committee presented no items for the Committee's action.
FEDERAL RULES OF BANKRUPTCY PROCEDURE
The Advisory Committee on Bankruptcy Rules also presented no items for the
Committee's action.
The advisory committee is reviewing comments submitted on a preliminary draft of
proposed amendments to 31 bankruptcy rules and two forms published in August 1998 for public
comment. The proposed changes were divided into two parts, a "litigation" package consisting
of amendments to 27 rules, and other amendments consisting of miscellaneous amendments to
six rules. The proposed changes in the litigation package would substantially revise the rules
governing litigation in bankruptcy cases, other than in adversary proceedings.
FEDERAL RULES OF CIVIL PROCEDURE
Rules Approved for Publication and Comment
The Advisory Committee on Civil Rules proposed amendments to Rules 65 and 81, and
the abrogation of the Copyright Rules of Practice, with a recommendation that they be published
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for public comment. The Copyright Rules of Practice were prescribed by the Supreme Court and
are set out in 17 U.S.C.A. following § 501. They deal only with prejudgment seizure of copies
alleged to infringe a copyright. The rules were written for the 1909 Copyright Act and have not
been changed to reflect inconsistent provisions in the 1976 Copyright Act. They do not conform
to modem concepts of due process. In 1964 the advisory committee challenged the seizure
procedure as one that:
is rigid and virtually eliminates discretion in the court; it does not require the
plaintiff to make any showing of irreparable injury as a condition of securing the
interlocutory relief; nor does it require the plaintiff to give notice to the defendant
of an application for impounding even when an opportunity could feasibly be
provided.
These problems prompted the advisory committee in 1964 to recommend that the
Copyright Rules be abrogated and that Civil Rule 65 be amended to provide an impoundment
procedure for articles involved in an alleged copyright infringement. The recommendation was
withdrawn because Congress was considering a thorough revision of the copyright laws that was
eventually enacted in 1976.
The advisory committee actively solicited comment in 1997 from organizations and
experienced counsel on the need to update the Copyright Rules. The advisory committee notified
staff of the House Judiciary Subcommittee on Courts and Intellectual Property of its intent to
recommend that the Copyright Rules be abrogated. Representative Howard Coble (R-NC),
chairman of the subcommittee, expressed concern that any proposed amendment might interfere
with pending copyright legislation and ongoing United States multilateral treaty obligations. The
United States has been actively encouraging all countries to provide effective intellectual
property protections. At Chairman Coble's request, the advisory committee deferred
recommending publication of the proposals for one year.
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During the one-year delay, Congress acted on pending measures. The advisory
committee has now returned to the subject and has concluded that the Copyright Rules should be
abrogated and Civil Rule 65 be amended to expressly govern impoundment proceedings.

Under

the proposed amendments, impoundment may still be ordered on an ex parte basis if the
applicant makes a strong showing of the reasons why notice is likely to defeat effective relief.
But the proposed changes would eliminate the concerns that the rules may be invalid and will
help ensure that the judiciary is in compliance with its international obligations.
The Committee approved publication of the advisory committee's proposals.
Amendments to Rule 81 are proposed to conform to the abrogation of the Copyright Rules, to
eliminate an outdated reference to mental heath proceedings, and to improve the reference to the
Bankruptcy Rules.
Rules Published for Comment'
The advisory committee is reviewing comments submitted on proposed amendments, to
seven civil rules and three admiralty rules published in August 1998 for public comment. The
proposed changes amend several, provisions in the discovery rules. A public hearing was held on
the proposed amendments in Baltimore on December 7, 1998, and two January hearings are
scheduled in San Francisco and Chicago.
Mass Torts Project
The Chief Justice has approved the establishment of an informal working group to study
mass torts under the leadership of the advisory committee. A draft report was prepared and
circulated amonig the various relevant Judicial Conference committees. The group plans to
submit a report by February 15, 1999.
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FEDERAL RULES OF CRIMINAL PROCEDURE
Rules Recommended for Approval
The Advisory Committee on Criminal Rules submitted a proposed -new Rule 32.2 and
conforming amendments to Rules 7, 31, 32,-and 38 together with Committee Notes explaining
their purpose and intent. The proposed amendments were circulated to the bench and bar for
comment in August 1997. A public hearing was held in Washington, D.C.
The proposed new Rule 32.2 (Forfeiture Procedures) would establish a comprehensive set
of forfeiture procedures, consolidating several procedural rules (i.e., Rules 7, 31, 32, and 38)
governing the forfeiture of assets in a criminal case. Under the proposed amendments, the nexus
between the property to be forfeited and the offense committed by the defendant would be
established during the first stage of the proceedings as part of the sentencing. In the second
stage, procedures governing ancillary proceedings are prescribed to determine the claims of any
third party asserting an interest in the property.
Background
The advisory committee has been studying the amendments for three years. Under the
original proposal published for comment, the trial judge alone determined if the property is
subject to forfeiture. In light of the public comments and the discussion at the Standing Rules
Committee's June 1998 meeting regarding this aspect of the proposal, the advisory committee
reconsidered and revised the amendments at its October 1998 meeting to retain a limited role for
the jury. The advisory committee also made changes to several other provisions, including
recognition of a form of forfeiture involving the entry of a personal money judgment against the
defendant. Ultimately, the advisory committee voted unanimously to approve the amendments
and forward them to the Standing Rules Committee.
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The National Association of Criminal Defense Lawyers (NACDL) submitted a
memorandum opposing the proposed rule on a number of grounds. NACDL's objections were
considered by' the Standing Rules Committee. For the most part, the objections reiterated
positions previously taken by NACDL at the public hearing and'reflected its disagreement with
the recent characterization of criminal forfeiture by the Supreme Court as an aspect of sentencing
(see below), and its logical implications for the types of procedures that are appropriate.
NACDL also expressed the view that the new rule should not endorse personal judgment
forfeiture, which may include, for example, a judgment for the amount of money derived from a
drug trafficking offense or the amount involved in a money laundering offense where the actual
property subject to forfeiture has not been found or is unavailable. Several circuits have
recognized this type of forfeiture (none has held to the contrary), although the Supreme Court has
not addressed the matter. The advisory committee believed that it was appropriate to include a
mechanism to address personal money judgments as guidance for those courts that do recognize
this type of forfeiture. The Standing Rules Committee agreed, but voted to insert an explanatory
statement in the Committee Note indicating that the Committee takes "no position" on the
correctness of the lower- court rulings approving personal money judgment forfeitures. The
Standing Rules Conmmittee then voted unanimously to approve the proposed rule and Committee
Note.
Need for a Rule Amendment
The need for an amendment in this area arises primarily from two factors. First, the
number of criminal forfeiture proceedings is already large (about 1,700 cases per year) and has
been steadily growing. But there is no uniform set of procedures to regulate the proceedings, and
practices and case law vary widely. Second, what current structure does exist is based on a
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premise recently determined by the Supreme Court to be erroneous. Contrary to the assumption
in the present rules, the Supreme Court held in Libretti v. UnitedStates, 116 S. Ct. 356 (1995),
that criminal forfeiture is not an element of the offense but rather an aspect of sentencing. The
Court's holding calls into question many of the procedures and standards now governing
forfeiture proceedings.
All criminal forfeitures are executed under statutory authorizations. Congress has
enacted and continues to enact statutes authorizing forfeiture in criminal cases, although a
majority of the forfeitures are pursued under one of two statutes

-

18 U.S.C. §§ 981-82 or 21

U.S.C. § 881. The underlying forfeiture statutes recognize the right of a third party to assert an
interest in the forfeited property, but they do not contain specific procedures to adjudicate the
claims. In addition to the large number of forfeiture statutes, the procedures governing forfeiture
proceedings are scattered in the Federal Rules of Criminal Procedure and provide limited
guidance to the courts.
This patchwork of authorizing forfeiture statutes and procedural rules has led to much
confusion. The situation has been aggravated by the enactment of an increasing number of
statutes authorizing forfeiture and the growing reliance by the government on forfeiture as a
prosecutorial tool.
The advisory committee had been studying the advantages of a new single rule governing
procedures in forfeiture proceedings that would clarify the process and begin to establish a
uniform practice in the federal courts governing the adjudication of claims of third parties who
assert an interest in the forfeited property. The decision of the Supreme Court in Libretti v.
United States fundamentally altered the legal landscape of forfeiture proceedings prompting the
advisory committee to actively undertake the amendment process.
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Jury's Role in Forfeiture Proceedings
The principal change in the rule prompted by Libretti deals with the jury's role in the
forfeiture decisionmaking. Rule 3 1(e) now requires the jury to determine in a special verdict the
"extent of the [defendant's] interest or property subject to forfeiture." The provision is no longer
warranted on practical or jurisprudential grounds, The Committee Note to Rule 31 (e) states that:
"the assumption of the draft is that the amount of the interest or property subject to criminal
forfeiture is an element of the offense to be alleged and proved." Libretti found otherwise,.
effectively undoing the provision's underpinnings.
Neither is the provision needed on practical grounds, because it has been superseded by
legislative developments. The Rule 31 (e) procedure, which requires a special verdict
determining the defendant's interest in the property, had been helpful (although not infallible) in
ascertaining whether a third party had a claim to the property. (For example, a jury's finding that
the defendant owned a one-half share in the property meant by definition that some other party
owned the remainder.). But in 1984, Congress enacted legislation that established a specific posttrial, ancillary proceeding to identify and determine whether any third party had an interest in the
forfeited property. The notice provisions in this procedure, which alert third parties of the
property subject to forfeiture, are similar to those required in forfeiture proceedings in civil cases.
The 1984 legislation established a specific procedure that safeguarded-the property
rights of third parties better than the protections indirectly afforded to them under Rule 31 (e).
But it also created an inefficient process. The courts now must conduct a "second" (ancillary)
proceeding to determine the ownership of forfeitable property after they have completed an initial
forfeiture proceeding in the underlying criminal trial. The ancillary proceeding often duplicates
and sometimes vitiates work done by the jury in the original trial. This inefficiency has led courts
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to interpret the scope of Rule 31(e) differently to ameliorate the jury's burden. Some courtsihave
asked the jury only to determine whether the property is forfeitable, while other courts ask the
jury to determine whether the defendant has a legal interest, in the property. But some courts
require the jury to determine the extent of the defendant's interest in the property in relation to
third parties. The various standards have created confusion and wasteful litigation made
unnecessary by Libretti.
The proposed rule streamlines and clarifies forfeiture proceedings by eliminating the
requirement that the jury determine the extent of the defendant's interests in the forfeitable
property. Although the advisory committee concluded that Libretti removed the jury from the
forfeiture considerations entirely, the Standing Rules Committee was concerned over the total
elimination of the jury as a matter of policy. It found that Libretti did not compel this result. The
proposal was revised to now read that at the request of the government or the defendant,, the jury
decides (only) whether the requisite nexus between the property and the offense committed by
the defendant has been established. The rights of third parties asserting an interest in the
property remain safeguarded in the ancillary proceeding.
Third-Party Claims
Rule 32(d)(2) now governs ancillary forfeiture proceedings,. But it provides limited
guidance on what procedures govern. Experience has shown that ancillary hearings can involve
issues of enormous complexity that require years to resolve. Courts have struggled deciding
which procedures

-

often involving questions regarding the scope and extent of discovery

-

govern in a particular case. The new Rule 32.2(c) sets out a national uniform procedure that
references discovery and other procedures in the Federal Rules of Civil Procedure. These

(

include, for example, the filing of a motion to dismiss a claim, conducting discovery, disposing
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ofa claim on a motion for summary judgment, and appealing a final disposition of a claim. This
practice follows the prevailing case law.
Under the proposed amendments, the trial jury's burden will be significantly lessened and
the overall efficiency of the forfeiture procedures enhanced withoutjeopardizing the rights of
third parties who assert an interest in the property.
Summary of Rule 32.2. Provisions
Subdivision (a) is derived from Rule 7(c)(2) and provides, that notwithstanding statutory
authority for the forfeiture of property following a criminal conviction, no forfeiture order may
be entered unless the defendant was given notice of the forfeiture in the indictment or
information.
Subdivision (b)(l) replaces Rule 3 1(e), which provides that the jury in a criminal case
must return a special verdict "as to the extent of the interest or property subject to forfeiture."
Under the new provision the court determines (subject to a later jury request) whether the
requisite nexus between the forfeited property and the offense committed by the defendant has
been established.
Subdivisions (b)(2)-(3) provide that once the trial judge enters a preliminary order of
forfeiture, the government may seize the property and conduct any appropriate discovery
permitted by the court. At sentencing, the order of forfeiture becomes final as to the defendant
and must be included as part of the sentence.
Subdivision (b)(4) provides that, in a case in which ajury has returned a guilty verdict,
either party may elect to have the jury determine whether the requisite nexus between the
property and the offense committed by the defendant exists. This preserves a limited role for the
jury in criminal forfeiture proceedings as a matter of policy.
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(

Subdivision (c) sets forth procedures governing the conduct of ancillary proceedings
(which by statute are before the court alone) at which the rights of any third parties asserting an
interest in the property to be forfeited are determined. In preparation for the proceeding, the
court may permit the parties to conduct discovery under the Civil Rules. After the proceeding,
the court enters a final order of forfeiture disposing of any third-party claim. Since no third party
can have an interest in a personal money judgment order against the defendant, subdivision (c) is
inapplicable to such orders. As previously noted, the Committee takes no position on the
correctness, of rulings approving the entry of a personal money judgment forfeiture order.
If no third party files a claim, no ancillary hearing is held. The preliminary order of
forfeiture becomes the final order, provided the court determines that any defendant convicted in
the case had an interest in the property.
Subdivision (d) replaces the forfeiture provisions of Rule 38(e). The new subdivision
provides that the court may stay an order of forfeiture pending appeal to ensure that the property
remains intact and unencumbered so that it may be returned to the defendant in the event the
appeal is successful.
Subdivision (e) clarifies that the court retains jurisdiction to amend the order of forfeiture
to include substitute assets at any time.
The Committee concurred unanimously with the advisory committee's recommendations.
The Committee recommends that the amendments be transmitted to the Supreme Court after the
September 1999 session of the Judicial Conference so that the Court has adequate time to review
it. The proposed amendments to the Federal Rules of Criminal Procedure, as recommended by
your committee, are in Appendix A together with an excerpt from the advisory committee report.
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Recommendation: That the Judicial Conference approve proposed new Criminal
Rule 32.2 and amendments to Criminal Rules 7, 31, 32, and 38 and transmit them
after the Conference's September session to the Supreme Court for its,
consideration with the recommendation that they be adopted by the Court and
transmittedto Congress in accordance. with the law.
Legislation Allowing Counsel to AccompanV

a Witness into the Grand Jury Room

H.R.:Conf. Rep. No. 825, 105 Cong. 2d Sess. 1071 (1998), directs the Judicial
Conference to report its findings on a study determining whether Criminal Rule 6 should be
amended to allow a witness appearing before a grand jury to have counsel present to the
Committees on Appropriations not later than April 15, 1999. The report accompanied the
Omnibus Appropriations Act (Pub. L. No. 105-277), which was passed late in the last
congressional session. The Advisory Committee on Criminal Rules immediately began to work
on this matter in late November when it first was notified of the congressional request. It
submitted a report to the Standing Rules Committee shortly before its January 7-8, 1999,
meeting.
The advisory committee reviewed extensive historical records that dealt with earlier
actions of the committee on proposals similar to the one now under consideration. It also
reviewed contemporaneous articles and letters on the issue from bar organizations, which are
described in its report. Based on the earlier comprehensive examination of this issue and the
shared experiences of its members, the advisory committee recommended that no action be taken
at this time to amend Rule 6(d) of the Federal Rules of Criminal Procedure. The Standing Rules
Committee agreed with the advisory committee's recommendation, and it recommends that the
Judicial Conference adopt the report submitted by the advisory committee, which is attached as
Appendix B.
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Recommendation: That the Judicial Conference approve and transmit in
accordance with H.R. Conf. Rep. No. 825, 105 Cong. 2d Sess. 1071 (1998), to the
Committees on Appropriations a report containing its findings and recommending
that Rule 6(d) of the Federal Rules of Criminal Procedure not be amended at this~
time to allow a witness appearing before a grand jury to have counsel present.
FEDERAL RULES OF EVIDENCE
The Advisory Committee on Evidence Rules is reviewing comments submitted on a
preliminary draft of proposed amendments to seven evidence-rules published in August 1998 for
public comment. The proposed changes amend the rules governing the admission of testimony of
experts, in limine rulings, and record authentication. A public hearing was held on the proposed
amendments in Washington, D.C. on October 22, 1998. An additional hearing is scheduled in
San Francisco.
The advisory committee appointed a subcommittee to consider whether the committee
should attempt to propose a codification of privileges in light of the substantial recent
congressional activity in this area. The advisory committee will consider the matter at its April
1999 meeting.
RULES GOVERNING ATTORNEY CONDUCT
The Standing Committee reviewed several specific proposals providing uniformity in rules
governing attorney conduct. Options presented to the committee included a general default
provision that relies on the applicable state law, and the default provision combined with a set of
"~core" national rules. A subcommittee consisting of members from each of the advisory
committees was formed and will meet in May 1999 to make recommendations to the respective
advisory committees.
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FINANCIAL REPORTING RULE AMENDMENTS
At the request of the Committee on Codes of Conduct, the advisory committees
considered changes to their respective rules requiring parties to disclose certain financial interests
so that a trial judge could as6ertain whether recusal under the law was necessary. The request was
received shortly before the advisory committee fall meetings, so that only preliminary discussions
of the issues were possible. The Committee discussed several ways to coordinate a common set
of amendments among the advisory committees. The advisory committees will continue to
consider this issue at their respective spring meetings.
Respectfully submitted,

Anthony J. Scirica
Chair
Frank W. Bullock
Charles J. Cooper
Geoffrey C. Hazard, Jr.
Gene W. Lafitte
Patrick F. McCartan
James A. Parker
Sol Schreiber
Morey L. Sear
A. Wallace Tashima
E. Norman Veasey
William R. Wilson, Jr.
Appendix A Appendix B -
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Proposed Amendments to the Federal Rules of Criminal Procedure
Report to the Committees on the Appropriations on Proposed Amendments
to Criminal Rule 6(d)

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
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OF THE

JUDICIAL CONFERENCE OFTHE UNITED STATES
WASHINGTON, D.C.20544
CHAIRS OF ADVISORY COMMITTEES

"-NTHONY J. SCIRICA
CHAIR

WILL L. GARWOOD

APPELLATERULES

PETER G. McCABE
SECRETARY

ADRIAN G. DUPLANTIER
BANKRUPTCY RULES

PAUL V. NIEMEYER
CML RULES
W. EUGENE DAVIS
CRIMINAL RULES
FERN M. SMITH
EVIDENCE RULES

TO:

Hon. Anthony J. Scirica, Chair
Standing Committee on Rules of Practice and Procedure

FROM:

W. Eugene Davis, Chair
Advisory Committee on Federal Rules of Criminal Procedure

SUBJECT:

Report of the Advisory Committee on Criminal Rules

DATE:

December 3, 1998

I.

Introduction

The Advisory Committee on the Rules of Criminal Procedure met on
October 19 and 20, 1998 at Cape Elizabeth, Maine and took action on a number of
proposed amendments. The draft Minutes of that meeting are included at TAB D.
This report addresses matters discussed by the Committee at that meeting.
First, the Committee reconsidered its proposed new to Rule 32.2, dealing
with criminal forfeiture procedures. As noted in the following discussion, the
Advisory Committee proposes that the revised Rule 32.2 be approved by the
Committee and forwarded to the Judicial Conference.
Second, if the Committee approves new Rule 32.2, conforming
amendments should also be approved to Rules 7 (The Indictment and
Information), Rule 31 (Verdict), Rule 32 (Sentence and Judgment), and Rule 38
(Stay of Execution).
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II. Action Items--Recommendations to Forward Amendments to the
Judicial Conference
A. Summary and Recommendations
At its June 1997 meeting, the Standing Committee approved the publication of
proposed amendments to nine rules for public comment from the bench and bar. One
of those Rules 32.2 was a new rule designed to bring together in one rule the
procedures associated with criminal forfeitures. That Rule, which generated a
number of written comments and testimony, was presented to the Standing
Committee at its Santa Fe meeting in June 1998. The Standing Committee discussed
the Rule and eventually voted not to approve the Rule for transmission to the Judicial
Conference.
The Committee has reconsidered Rule 32.2 and at its meeting in October
approved a modified Rule that addresses the concerns raised by members of the
Standing Committee. The following discussion briefly summarizes the changes to
proposed Rule 32.2 and the conforming amendments to other Rules of Criminal
Procedure.

1;

ACTION ITEM-Rule 32.2. Forfeiture Procedures.
a.

Background of Rule 32.2.

The Committee proposes adoption of Rule 32.2, a new rule dedicated solely to
the question of forfeiture proceedings. As noted in the our report to the Standing
Committee in June, over the last several years the Committee has discussed the
problems associated with criminal forfeiture. Under existing rules provisions, when
a verdict of guilty is returned on any substantive count on which the government
alleges that property may be forfeited, the jury is asked to decide questions of
ownership or property interests vis a vis the defendant(s). As initially published and
presented to this Committee, the Rule eliminated that right to havejury decide those
issues. That position was based upon the Advisory Committee's reading of Libretti
v. United States, 116 S.Ct. 356 (1995), in which the Supreme Court indicated that

Rules App. A-2

Report to Standing Committee
Criminal Rules Committee
December 1998

3

criminal forfeiture constitutes an aspect of the sentence imposed in the case and that
the defendant has no constitutional right to have a jury decide any part of the
sentence.
As noted at the Standing Co'mhmittee's last meeting, the Advisory Committee had
received only six written comments and most of those supported the Rule. The
NADCL adamantly opposed the proposed rule, and provided two witnesses who
testified before the Committee. Their key point was that the new rule abrogated the
critical right to a jury trial. Under the draft presented to the Standing Committee in
June, the jury's role would have.been-eliminated and the court would have initially
decided whether the defendant had an interest in the property., In a later proceeding
the court would resolve any third party claims to the property subject to forfeiture.
A witness for the Department of Justice pointed out that after the Supreme Court's
decision is Libretti, supra, forfeiture proceedings are a part of sentencing, a matter
to be decided by the trial judge.
b.

Action on Rule 32.2 by Standing Committee in
June 1998.

At its June 1998 meeting, the Standing Comment disapproved Rule 32.2. Most
of the discussion had focused on two key issues: Abrogation of the Jury's role in
forfeiture proceedings and the ability of the defendant to present evidence at the postverdict hearing. There was also some question about making style changes to
portions of the Rule.
c.

Reconsideration of Rule 32.2 by Advisory
Committee.

Following the Standing Committee's action -,on, the Rule, a Rule 32.2
Subcommittee of the Advisory Committee considered proposed changes submitted
by the Department of Justice and at its October 1998 meeting, recommended to the
Advisory Committee that RuleN 32.2 be revised and resubmitted to the Standing
Committee. The revisions included restoration of the jury's role in determining
nexus in forfeiture proceedings (Rule 32.2(b)(4)) and clarified that both the
government and the defense may present evidence at the post-verdict hearing to
determine if there is a nexus between the property to be forfeited and the offense for
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which the defendant has been found guilty (Rule 32.2(b)(2)).

d.

Summary of Changes in Rule 32.2 Following
Standing Committee Meeting.

Rule 32.2 has been changed to reflect current caselaw interpreting Rule 7(c)
which does not require a substantive allegation that-certain property is subject to
forfeiture. The defendant need only receive: nlotice that'the government will be
seeking forfeiture under the applicable statute. A comparison chart is at TAB B.
Rule 32.2(b)(1) has been revised to clarify that there are different kinds of
forfeiture judgments: forfeiture of specific assets and money judgments. Tolthe
extent that the case involves forfeiture of specific assets, the court or jury must
find a nexus between the property and the crime for which the defendant has been
found guilty.
Under revised Rule 32.2(b)(2), the Rule makes it clear that what is deferred to
the ancillary proceeding is the question of whether any third party has a superior
interest in the property. Former'language regarding what the court should do if no
party files a claim has been moved to (c)(2).
Rule 32.2(b)(3) had been changed to make it clear that the Attorney General
could designate someone outside the Department to seize the forfeited property.
The major change, rests in Rule 32.2(b)(4) which retains the right of either the
defendant or the government to request that the jury make the decision whether
there is a nexus between the property and the crime. This provision was, designed
specifically to 'address the concerns raised by some members of the Standing
Committee.
Rule 32.2(c)(1) has been revised to reflect that no ancillary proceeding is
necessary regarding money judgments and (c)(2) had been revised to simplify
what had appeared- at (b)(2) in the original version. Subdivision (c)(2) preserves
two tenets of current law: that criminal forfeiture is an in personem action and that
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if no third party files a claim to the property,,his or her rights are extinguished.
Under the revised Rule, if no third party files a claim the court is not required to
determine the extent of the defendant's interest. It is only required to decide
whether the defendant had an interest in the property.
Rule 32.2(e)( 1) has been revised to make it clear that the right to a bifurcated
procedure does not apply to forfeiture of substitute assets or to the addition of
newly-discovered property to an existing forfeiture order.

e.

Style Changes to Revised Rule 32.2

In redrafting Rule 32.2, the Advisory Conmmittee considered the suggested
style changes submitted by the Style Subcommittee. Most of those changes have
been incorporated into the Rule and Comment. A number of the suggestions,
however, would have resulted in what the Department ofJustice considered to be
substantive changes. The suggested style changes and the Department's response
are attached at TAB C, infra, following this Report.

Recommendation--The Committee recommends that Rule 32.2 be approved as
amended andforwardedto the JudicialConference.

2.

ACTION ITEM--Rule 7. The Indictment and the
Information

The amendment to Rule 7(c)(2), which addresses one aspect of criminal
forfeiture, is a conforming amendment reflecting proposed new Rule 32.2. That
rule provides comprehensive coverage of forfeiture procedures. The Committee
received no comments on the proposed amendment to the rule.
Recommendation--The Committee recommends that the amendment to Rule 7
be approved andforwardedto the Judicial Conference.
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ACTION ITEM--Rule 31. Verdict.

The proposed amendment to Rule 31 deletes subdivision (e) which related to
the requirement that the jury return a special verdict regarding criminal forfeiture.
The amendment conforms the rule to proposed new Rule 32.2 which provides
comprehensive guidance on criminal forfeitures. The Committee received no
comments on this proposed change.
Recommendation--The Committee recommends that the amendment to Rule 31
be approvedandforwardedto the Judicial Conference.

4.

ACTION ITEM--Rule 32. Sentence and Judgment.

The proposed amendment to Rule 32(d), which deals with criminal forfeiture,
conforms that provision to proposed new Rule 32.2 which provides
comprehensive guidance on forfeiture procedures. The Committee received no
comments on this proposed amendment.
Recommendation--The Committee recommends that the amendment to Rule 32
be approved andforwardedto the Judicial Conference.

5.

ACTION ITEM--Rule 38. Stay of Execution.

The amendment to Rule 38 (e) is a technical, conforming, amendment
resulting from proposed new Rule 32.2 which provides comprehensive guidance
on criminal forfeitures. The Committee received no comments on the proposed
change.
Recommendation--The Committee recommends that the amendment to Rule 38
be approved as published andforwardedto the Judicial Conference.

B. Text of Proposed Amendments; Summary of Comments and
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GAP Reports.,

Rules App. A-7

PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF CRIMINAL PROCEDURE*

Rule 7. The Indictment and the Information
(c)

1

NATURE AND CONTENTS.
(2)

2

CriminalForfeiture. No judgment of

3

forfeiture may be entered in a criminal proceeding

4

unless the indictment or the information shall allege

5

the extent of the interest or property subject to

6

forfeitwre-provides notice that the defendant has an

7

interest in property that is subject to forfeiture in

8

accordance with the applicable statute.

9
COMMITTEE NOTE
The rule is amended to reflect new rule 32.2 which now
governs criminal forfeiture procedures.

*

Rules App. A-8
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Summary of Comments on Rule 7.
The Committee received no written comments on the
proposed amendment to Rule 7.
GAP Report--Rule 7
The Committee initially made no changes to the published
draft of the Rule 7 amendment. However, because of changes to Rule
32.2(a), discussed supra, the proposed language has been changed to
reflect that the indictment must provide notice of an intent to seek
forfeiture.
Rule 31. Verdict

I

(C)

CRIMiNAL FORreIITURL. If the indietmcnt or

2

the information alleges that an interest or property is subjeet

3

to criminal foarcitfrc, a special verdict shall be returned as to

4

tho extAAtt of the interest or property subjeet to forfciture, if

5
COMMITTEE NOTE
The rule is amended to reflect the creation of new rule 32.2
which now governs criminal forfeiture procedures.
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Summary of Comments on Rule 31
The Committee received no written comments on the
proposed change to Rule 31.
GAP Report--Rule 31
The Committee made no changes to the published draft
amendment to Rule 31.
Rule 32. Sentence and Judgment

2

(d)

JUDGMENT.

3
4

(2)

Criminal

Forfeiture.

Forfeiture

5

procedures are governed by Rule 32.2. If a verdict

6

contains a finding that property is subjot to criminal

7

forfeituro, or if a defendant enters a guilty plea

8

subjecting property to such forfcittrc, tic court may

9

enter a prclinanf

order of forfeiture after providing

10

notice to the defendant and a rcasoe opportunity

11

to be heard on the timing and form of the order. The

Rules App. A-10
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12

order of forfciturc shall authorize the Attomfcy

13

General to seize the property subjcct to forfciture, to

14

conduct any discovcry that the court considers proper

15

to help identify, locate, or dispose of the property, and

16

to begin procdeeings consistent with any statutory

17

requirements pertaining to ancillary hearings and the

18

rights of third parties. At senttening, a final order of

19

fortciturc shall be made part of the sentencc and

20

.itncluded

in thc judg

Thc court may includc in
Lent

21

the final order such conditions as may be reasonably

22

ncecssary to preserve the value of the property

23

pending any appeal.

24
COMMITTEE NOTE
The rule is amended to reflect the creation of new rule 32.2
which now governs criminal forfeiture procedures.
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Summary of Comments on Rule 32.
The. Committee received no comments on the proposed
conforming amendment to Rule 32(d).
32.2. Criminal Forfeiture
I

(a)

NOTICE TO THE DEFENDANT. A court

2

shall not enter a judgment of forfeiture in a criminal

3

proceeding unless the indictment or information contains

4

notice to the defendant that the government will seek the

5

forfeiture of property as part of any sentence in accordance

6

with the applicable statute.

7
8
9

X

ENTRY OF PRELIMINARY ORDER OF

FORFEITURE: POST VERDICT HEARING.

(

As soon as practicable after entering a

10

guilty verdict or accepting a plea of guilty or nolo

11

contendere on any count in an indictment or

12

information with regard to which criminal forfeiture

13

is sought. the court shall determine what propet is

Rules App. A-12
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subject to forfeiture under the applicable statute. If

15

forfeiture of specific property is sought. the court shall

16

determine whether the government has established the

17

requisite nexus between the property and the offense.

18

If the government seeks a personal money judgment

19

against the defendant. the court shall determine the

20

amount of money that the defendant will be ordered to

21

pav. The court's determination mav be based on

22

evidence already in the record. including any written

23

plea agreement or. if the forfeiture is contested, on

24

evidence or information presented by the parties at a

25

hearing after the verdict or fihding of guilt.

26

(

If the court finds that property is

27

subject to forfeiture. it shall promptly enter a

28

preliminary order of forfeiture setting forth the

29

amount of any money judgment or directing the

30

forfeiture of specific property without regard to any

Rules App. A- 13
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31

third party's interest in all or part of it. Determining

32

whether a third party has such an interest shall be

33

deferred until any third party files a claim in an

34

ancillary proceeding under Rule 32.2(c).

35

(

The entry of a preliminary order of

36

forfeiture authorizes the Attorney General (or a

37

designee) to seize the specific property subject to

38

forfeiture. to conduct any discovery the court

39

considers proper in identifving. locating, or disposing

40

of the property: and to commence proceedings that

41

comply with any statutes governing third-party rights.

42

At sentencing-or at any time before sentencing if the

43

defendant consents-the order of forfeiture becomes

44

final as to the defendant and shall be made a part of

45

the sentence and included in the judgment. The court

46

may include in the order of forfeiture conditions

Rules App. A-14
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47

reasonably necessary to preserve the property's value

48

pending any appeal.
4

49

Upon a partv'sz request in a case in

50

which a jurv returns a verdict of guilty, the jury shall

51

determine whether the government has established the

52

requisite nexus between the property and the offense

53

committed by the defendant.

54

Qc

55
56

ANCILLARY

PROCEEDING:

FINAL

ORDER OF FORFEITURE.

1

If. as prescribed by statute, a third

57

party files a petition asserting an interest in the

58

property to be forfeited, the court shall conduct an

59

ancillary proceeding but no ancillary proceeding is

60

required to the extent that the forfeiture consists of a

61

money judgment.

62
63

(A)

In the ancillary proceeding. the

court may. on motion. dismiss the petition for

Rules App. A-15
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64

lack of standing for failure to state a claim, or

65

for any other lawful reason For purposes of

66

the motion. the facts set forth in the petition

67

are assumed to be true.
(

68

After disposing of any motion

69

filed under Rule 32.2(c)(1)(A) and before

70

conducting a hearing on the petition. the court

71

may permit the parties to conduct discovery in

72

accordance with the Federal Rules of Civil

73

Procedure if the court determines that

74

discovery is necessary or desirable to resolve

75

ifactual,issues. When discovery ends, a partV

76

may move for summary judgment under Rule

77

56 of the Federal Rules of Civil Procedure.

78

2

When the ancillary proceeding ends,

79

the court shall enter a final order of forfeiture by

80

amending the preliminary order as necessary to

Rules App. A-16
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81

account for any third party rights. If no third party

82

files a timely claim, the preliminary order becomes

83

the final order of forfeiture. if the court finds that the

84

defendant (or any combination

85

convicted in the case) had an interest in the property

86

that is forfeitable under the applicable statute. The

87

defendant may not object to the entrv of the final

88

order of forfeiture on the ground that the property

89

belongs, in whole or in part, to a codefendant or third

90

party. nor may a third party object to the final order

91

on the ground that the third party had an interest in the

92

prope1ty

93

X

If multiple third-parg

of defendants

petitions are

94

filed in the same case, an order dismissing or granting

95

one petition is not appealable until rulings are made

96

on all petitions. unless the court determines that there

97

is no just reason for delay.
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98
99
100

11

An ancillary proceeding is not part of

sentencing.
Ldj

STAY PENDING APPEAL. If a defendant

101

appeals from a conviction or order of forfeiture, the court may

102

, stay the order of forfeiture on terms appropriate to ensure that

103

the property remains available pending appellate review. A

104

stay does not delay the ancillary proceeding or the

105

determination of a third party's rights or interests. If the court

106

rules in' favor of any third party while an appeal is pending.

107

the court may amend the order of forfeiture but shall not

108

transfer any property interest to a third party until the decision

109

on appeal, becomes final, unless the defendant consents in

110

writing or on the record.

111
112
113
114

Rules App. A-18
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e)

SUBSEQUENTLY LOCATED PROPERTY:

SUBSTITUTE PROPERTY.
,1X

On the -government's motion. the court

may at any time enter an order of forfeiture or amend
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115

an existing order of forfeiture to include property

116

that:

117

(A) is subject to forfeiture under an

118

existing order of forfeiture but was located

119

and identified after that order was entered, or

-120

(B) is substitute property that qualifies

121

for forfeiture under an applicable statute.

122

;(2) If the government shows that the property

123

is subject to forfeiture under Rule 32.2(e)(1). the court

124

shall:

125

(A) enter an order forfeiting that

126

propertvy or amend an'existing-preiiminarv or

127

final order to include it:>
and

128

(B) if a third party files a petition

129

claiming an interest in the properta conduct

130

an ancillary proceeding under Rule 32.2(c).

Rules App. A-19
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(3) There is no right to trial by jury under Rule

131
32.2(e).

132
133

COMMITTEE NOTE
Rule 32.2 consolidates a number of procedural rules
governing the forfeiture of assets in a criminal case. Existing Rules
7(c)(2), 31(e) and 32(d)(2) are also amended to conform to the new
rule. In addition, the forfeiture-related provisions of Rule 38(e) are
stricken.
Subdivision (a). Subdivision (a) is derived from Rule 7(c)(2)
which provides that notwithstanding statutory authority for the
forfeiture of property following a criminal conviction, no forfeiture
order may be entered unless the defendant was given notice of the
forfeiture in the indictment or information. As courts have held,
subdivision (a) is not intended to require that an itemized list of the
property to be forfeited appear in the indictment or information itself.
The subdivision reflects the trend in caselaw interpreting present Rule
7(c). Under the most recent cases, Rule 7(c) sets forth a requirement
that the government give the defendant notice that it will be seeking
forfeiture in accordance with the applicable statute. It does not
require a substantive allegation; in which the property subject to
forfeiture, or the defendant's interest in the property, must be
described in detail. See United States v. DeFries, 129 F.3d 1293
(D.C.Cir. 1997) (it is not necessary to specify in either the indictment
or a bill of particulars that the government is seeking forfeiture of a
particular asset, such as the defendant's salary; to comply with-Rule
7(c), the government need onlylput the defendant on notice that it will
seek to forfeit everything subject to forfeiture under the applicable
statute, such as all property "acquired or maintained" as a result of a

Rules App. A-20
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RICO violation). See also United States v. Moffitt, Zwerling &
Kemler, P.C., 83 F.3d 660, 665 (4th Cir. 1996), affg 846 F. Supp.
463 (E.D. Va. 1994) (Moffitt I) (indictment need not list each asset
subject to forfeiture; under Rule 7(c), this can be done with bill of
particulars); United States v. Voigt, 89 F.3d 1050 (3rd Cir. 1996)
(court may amend order of forfeiture at any time to include substitute
assets).
Subdivision (b) Subdivision (b) replaces Rule 31(e) which
provides that the jury in a criminal case must return a special verdict
"as to the extent of the interest or property subject to forfeiture." See
United States v. Saccoccia, 58 F.3d 754 (1st Cir. 1995) (Rule 31(e)
only applies to jury trials; no special verdict required when defendant
waives right to jury on forfeiture issues).
One problem under Rule 31(e) concerns the scope of the
determination that must be made prior to entering an order of
forfeiture. This issue is the samne whether the determination is made
by the court or by the jury.
As mentioned, the current Rule requires the jury to return a
special verdict %as to the extent of the interest for property subject to
forfeiture." Some courts interpret this to mean only that the jury must
answer "yes" or. "no" when asked if the property named in the
indictment is subject to forfeiture under the terms of the forfeiture
statute--eg., was the property used to facilitate a drug offense? Other
courts also ask the jury if the defendant has a legal interest in the
forfeited property. Still other courts, including the Fourth Circuit,
require the jury to determine the extent of the defendant's interest in
the property vis a vis third parties. See UnitedStates v. Ham, 58 F.3d
78 (4th Cir. 1995) (case remanded to the district court to impanel a
jury to determine, in the first instance, the extent of the defendant's
forfeitable interest in the subject property).
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The notion that the "extent" of the defendants interest must
be established as part of the criminal trial is related to'the fact that
criminal forfeiture is an in personam action in which only the
defendant's interest in the property may be forfeited. United States
v. Riley, 78 F.<3d 367 (8th Cir. 1996). When the criminal forfeiture
statutes were first enacted in the 1970's, it was clear that a forfeiture
of property other than the defendant's could not occur in a criminal
case, but there was no mechanism designed to limit the forfeiture to
-the defendant's interest. Accordingly, Rule 3l(e) was drafted to make
a determination of the "extent" of the defendant's interest part of the
verdict.
The problem is that third parties who might have an interest
in the forfeited property are not parties to the criminal case. At, the
same time, a defendant who has no interest in property has no
incentive, at trial, to dispute the government's forfeiture allegations.
Thus, it was apparent by the 1980's that Rule 31(e) was an inadequate
safeguard against the inadvertent forfeiture of property in which the
defendant held no interest.
In 1984, Congress addressed this problem when it enacted a
statutory scheme whereby third party interests in criminally forfeited
property are litigated by the court in an ancillary proceeding
following the conclusion of the criminal case and the entry of a
preliminary order of forfeiture. See 21 U.S.C. § 853(n); 18 U.S.C. §
1963(1). Under this scheme, the court orders the forfeiture of the
defendant's interestlin the property--whatever that interest may be--in
the criminal case. At that point, the court conducts a separate
proceeding in which all potential third party claimants are given an
opportunity to challenge the forfeiture by asserting a superior interest
in the property. This proceeding does-not involve relitigation of the
forfeitability of the property; its only purpose is to determine whether
any third party has a legal interest in the forfeited property.
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The notice provisions regarding the ancillary proceeding are
equivalent to the notice provisions that govern civil forfeitures.
Compare21 U.S.C. § 853(n)(1) with 19 U.S.C. § 1607(a); see United
States v., Bouler, 927 F. Supp. 911 (W.D.N.C. 1996) (civil notice
rules apply to ancillary criminal proceedings). Notice is published
and sent to third parties that have a potential interest. See United
States v. BCCI Holdings (Luxembourg) S.A. (In re Petition of
Indosuez Bank), 916 F. Supp. 1276 (D.D.C. 1996) (discussing steps
taken by government to provide notice of criminal forfeiture to third
parties). If no one files a claim, or if all claims are denied following
a hearing, the, forfeiture becomes final and the United States is
deemed to haveiclear title to the property. 21,1 U.S.C. § 853(n)(7);
UnitedStates v, Hentz, 1996 ,WL3553275E.DPa. 1996) (once third
party fails to file a claim in the ancillary proceeding government has
clear title under § 853(n)(7) and can market the property
notwithstanding third party's name on the deed)
Thus, the ancillary proceeding has become the forum for
determining the extentof the defenantsforfeitable interest in the
property. This allows the court to conduct a proceeding in which all
third party claimants can participate and which ensures that the
property forfeited actually belongs to the defendant.
Since the enactment of the ancillary proceeding statutes, the
requirement in Rule 31(e)' that the court(,or jury)idetermine the extent
of the defendant's interest in the property as part of the criminal trial
has become an unnecessary anachronismthat leads more often than
not to duplication and a waste of judicial resources.. There is no
longer any reason to delay the conclusionlipf the criminal trial with a
lengthy hearing over the extent of the d fendant's interest in property
when the same issues will have to be litigatedca second time in the
ancillary proceeding if someone files acclaim, challenging the
forfeiture. For example, in United States v. lessino, 921 F. Supp.
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1231 (N.D. Ill. 1996), the court allowed the defendant to call
witnesses to attempt to establish that they, not he, were the true
owners of the property. After the jury rejected this evidence and the
property was forfeited, the court conducted an ancillary proceeding
in which the same, witnesses litigated their claims to the same
property.,,
'A more sensible procedure would be for the court, once it' (or
a jury) determines that property was involved in the criminal offense
for which the 'defendant has been convicted, to order the forfeiture of
whatever interest a, defendant may have in "'the property without
having',' to determine exactly what that interest is. If third parties
assert that they have an initeirest in all "or part of the property, those
interests can be adjudicated at one time in the ancillary proceeding.
This approach would also address confusion that foccurs' in
multi-defendant cases where it is clear that each defendant should
forfeit whatever interest he may have in,the'property used to commit
the offense, but it is not Fat all clear which defendant is the actual
owner of the property. For example, suppose AI and B are codefendants in a drug and money'laundering case in which the
government seeks to forfeit property involved i'n the scheme that is
held in B's name but of which A may be the true owner. It makes no
sense to invest the court's -itime in determining which of the two
defendants holds the interest that 'should be forfeited. Both
defendants should forfeit whatever interest they may have.
Moreover, if under the current rule the court were to find that A is the
true owner of the property, then B would have the right to file a claim
in the ancillary proceeding where he' may attempt to recover the
property despite his criminal conviction. United States v. Real
Property in Waterboro, 64 F.3d 752 (1st Cir. J 995)' (co-defendant in
drug/money laundering case who is not alleged to bethe owner of the
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property is considered a third party for the purpose of challenging the
forfeiture of the other co-defendant's' interest).
The new Rule"resolves these difficulties by postponing the
determination of the extent of the defendant's interest until the
ancillary proceeding. As provided in (b)(1), the court, as soon as
practicable after the verdict or finding of guilty in the criminal case,
would determine if the property was subject to forfeiture in
accordance with the applicable statute, e.g., whether 'the property
represented the proceeds of the offense, was used to facilitate the
offense, or was involved in the offense in some other way. The
determination could be made based on the evidence in the record
from the' criminal trial' or the facts set forth in' a written plea
agreement submitted toAthe court -at'the'time of the defendant's guilty
plea, or the court could hold a hearing to determine if the requisite
relationship existed between the 'property and the' offefise.
'Subdivision'(b)(2) provides thati'itiis' not necessary toZ determine at
this stage what interest any defendant might have in the property.
Instead, the court would order the forfeiture of whatever interest each
defendant might have -in the'*property and conduct the ancillary
proceeding"
Subdivision (b)(l) recognizes that there are different kinds of
forfeiture judgments in criminal 'cases. One type is a personal
judgment for a sum of money; another is Ha judgment forfeiting a
specific asset. See, e.g., United States v. Voigt, 89 F.3d 1050 (3d Cir.
1996) (government is'entitled'to a personal money judgment equal to
'the amount involved in the money laundering offense,' as well as
order forfeiting specific assets involved in,- or traceable to, the
offense; in addition, if the statutory requirements are met, the
government may be entitled to forfeit substitute assets); United States
v. Cleveland, 1997 WL 537707 (E.D. La. 1997) (government entitled
to a money judgment equal to the 'amount of money defendant
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laundered in money laundering case). The finding the court is
required to make will depend on the nature of theforfeiture judgment.
A number of cases have approved use of money judgment forfeitures.
The Committee takes no position on the correctness of those rulings.
To the, extent that the governent is seeking forfeiture ,of a
particular, asset, su as the' mne on deposit in a particularbank
account that is allegd to be theppropeeds of a criminal offense, or a
parcel of land that is tahceable to lthat ofse, te court must find; that
the government ,has ,stablishhedthe requisite inexus between the
property and the-offense.,, Tothe extent th4 4he government is
seeking a money judgment, suchf as a judgment for the amount of
,or the amount
money 1derived #fm a rgl trfcking 1ofe
effnse lhile hactual property
involved in a money laundengli
the court
a q is ulable,
h no benFjn,4f
subject to, forfeitrehas
oney that the/defendant should be
,f
fmout
must determine
ordered to forfeit.
idetermination based on evidence in
The court my makie the
the record, or on additiol evidence submitted by the defendant or
evidence submitted by the government in support of the motion for
the entry of a judgmnent!of forfeiture., The defendant would have no
standing to o~bjecVt', the forfeiture on the ground that the property
beldnged to someone else.
Under subvsion (b)(2), if the court finds thatproperty is
forfeitable, it must eier a preliminary order of forfeiture. It also
recognizes thatriy deterrnination of a third'persoI' s interest in the
property is defenxied Litil anancillary proceeding, ,f any, is held under
subdivision (c).
Subdiyision 1 (b)(3) replaces Rule 32(d)(2) (effective December
1996). It provides that once the court enters a preliminary order of
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forfeiture directing the forfeiture of whatever interest each defendant
may have in the forfeited property, the government 'may seize the
property and commence an ancillary proceeding to determine the
'interests of any third party. The subdivision also provides that the
Attorney General may designate someone outside of the Department
-ofJustice to seize forfeited property. This is necessary because in
cases in which the lead investigative agency is in the Treasury
Department, for example, the seizure of the forfeited property is
typically handled by agencies other than the Department of Justice..
If no third party files a claim, the court,-at the time of
sentencing; will, enter a final order forfeiting the property in
accordance with subdivision (c)(2), discussed infra. If a third party
'files a claim, the order of forfeiture will become final as to the
defendant at the time'of sentencing but will be subject to amendment
-in favor of a third party pending the conclusion of the ancillary
proceeding.
Because the order of forfeiture becomes final as to the
defendant at the time of sentencing, his right to appeal from that order
begins to run at that time. As courts have held, because the ancillary
hearing has no~bearing on the defendant's right to the property, the
defendant has no right to appealfwhen a final order is, or is not,
amended to recognize third party rights. See, e.g., United States v.
Christunas, 126 F.3d! 765 (6th Cir. 1997) (preliminary order of
forfeiture is final as to the defendant and is immediately appealable).
Because it is not uncommon for sentencing to be postponed
for an extended period to allow a defendant tol cooperate with the
government in an ongoing investigation, the Rule would allow the
order of forfeiture to become final as to the defendant before
sentencing, if the defendant agrees to that procedure. Otherwise, the
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government would be unable to dispose of the property until the
sentencing, took place.
Subdivision (b)(4) addresses the right of either party to
request that a jury make the determinationof whether any property is
subject to forfeiture. The provision gives the defendant, in all cases
where a ju'ry has returned a guilty verdict, the option of asking that
the jury be ,retained to hearn,additional evidence regarding the
forfeitability of the property. The only,issue for the jury in such cases
would be whether the governmenxt has established the requisite nexus
between theproperty ,and the offense. For example, if the defendant
disputes thegovernment's allegation that a parcel of real property is
traceable to the offense, the defendant would ihave the right to request
that thejury hear evidence on that issue, andi[return a special verdict,
in a bifurcated proceeding that jwould occur after ,thejuryl returns the
government?,wuld haye; the same option of
guilty verdict. phel
requesting a special jury verdict on thissue, as is the case under
current law. See Rule 23(a) (trial by jury may be waived only with
the consent of the govyernment).
When, Wile 31(e) was promulgated it was assumed that
criminal forfeiturewas akinmto a separate criminal offense on which
evidence would be presented, and the jury would have to return a
verdict. In Libretti v. ,,UnitedStates, 116 S, Ct. 356 (1995), however,
the Supreme Court held that criminal forfeiture constitutes an aspect
of the serptefice imposed in a criminal case and that the defendant has
no constitutional right to have the jury determine any part of the
forfeiture. The special verdict reqquirement in Rule 31 (e), the Court
said, is in the nature of a statutory right that can be modified or
,
repealed at any tine.
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Even before Librettij lower courts had determined that
criminal forfeiture is a sentencing matter and concluded that criminal
trials therefore should be bifurcated so that the jury first returns, a
verdict on guilt or innocence and then returns to hear evidence
regarding the forfeiture. In the second part of the bifurcated
proceeding, the jury is instructed that the government must establish
the forfeitability of the property by a preponderance of the evidence.
See United States v. Myers, 21 F.3d 826 (8th Cir. 1994)
(preponderance standard applies' because, criminal forfeiture is part of
the sentence in money laundering cases); UnitedStates v. Voigt, 89
F.3d 1050 (3rd Cir. 1996) (following Myersl; UnitedStates v. Smith,
966 F.2d 1045, 1050-53 (6th Cir. 1992) (same for drug cases); United
States v. Bieri, 21 F.3d 819 <(8th Cir. 1994) (same).
Although an argument could be made under Libretti, that a
jury trial is no longer appropriate on any aspect of the forfeiture issue,
which is a part of sentencing, the Committee decided to retain the
right for the parties, in a trial held before a jury, to have the jury
determine whether the government has established the requisite
statutory nexus between the offense and the property to be forfeited.
The jury, however, would not have any role in,determining whether
a defendant -hadan interest in the property to be forfeited. This is a
matter for the ancillary proceeding which, by statute, is conducted
"before the court alone, without ajury." See 21 U.S.C. § 853(n)(2).
Subdivision (c). Subdivision (c) sets forth a set of rules
governing the conduct of the ancillary proceeding. When the
ancillary hearing provisions were added to 18 U.S.C. § 1963 and 21
U.S.C. § 853 in 1984, Congress apparently assumed that the
proceedings under the new provisions would involve simple
questions of ownership that could, in the ordinary case, be resolved
in 30 days. See 18 U.S.C. § 1963(l)(4). Presumably for that reason,
the statute contains no procedures governing motions practice or
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discovery -such as. would be available in an ordinary civil case.
Subdivision (c)(1) makes- clear that no ancillary proceeding is
required to the extent that the order of forfeiture consists of a money
judgment. A money judgment is, an in personam judgment against
the defendant and not an order directed at specific assets in,which any
third party could have any interest.
Experience has shown that-,acillary hearings can involve
issues of enormous complexity that require years to resolve. See
S.A.; 833 F. Supp. 9
United States v. 1CCI Holdings ('LuxemborwIg,
over 100'claimants
nvolving
proceeding
(anc'illary
1993)
((D.D.C.
and $45 1,million); United States v. P'orcelli, CR-85-00756 (CPS),
1992 U.S. Dist. LEXIS 17928 (E.D.N.Y Nov. 5, 1992) (litigation
over third party claim continuing 6 years after RICO conviction). In
such cases; procedures akinrto those available -underthe Federal Rules
of Civil Procedure should. be available to the court and the parties to
aid in the efficient-,reso'lution of the claims.
Because an ancillary hearing is connected to a criminal case,
it would not be appropriate to make the Civil Rules applicable in all
respects. The amendment, however,!describes several fundamental
areas in which procedures analogous to those in the Civil Rules may
be followed. These include the filingof a motion to dismiss a claim,
conducting discovery, disposing' of a claim on a motion for summary
judgment, and appealing a final disposition of a claim. Where
applicable, the amendment follows the prevailing case law on the
issueJ See, erg., UnitedStates v. Lavin, 942 F.2d 177 (3rd Cir. 1991)
(ancillary proceeding treated as civil case for purposes of applying
States v. BCCI Holdings
Rules of Appellate Procedure);
-(Luxembourg) S.A. (In rePetitions of General Creditors), 919 F.
Supp. 31 (D.D.C. 1996) ("If a thir4 party fails to allege in its petition
all elements neces~sary' for, recovery, including those relating to
standing, the-court, may dismiss, the petition-without providing a
-United
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hearing"); United States v. BCCI (Holdings) Luxembourg S.A. (In re
Petitionof Departmentof PrivateAffairs), 1993 WML 760232 (D.D.C.
1993) (applying court's inherent powers to permit third party to obtain
-discovery from defendant in accordance with civil rules). The
provision governing appeals in cases where there are multiple claims
is derived from Fed. R. Civ. P.- 54(b). See also UnitedStates v. BCCI
Holdings (Luxembourg) S.A. (Petition of Banque Indosuez), 961
F.Supp. 282 (D.D.C. 1997) (in resolving motion' to dismiss court
assumes all facts pled by third party petitioner to bel true, applying
Rule 12(b)(6) and denying government's motion because whether
claimant had superior title turned on factual dispute; government
acted reasonably in not making any discovery requests in ancillary
proceeding until court ruled on its motion to dismiss).
Subdivision (c)(2) provides for the entry of a final order of
forfeiture at the conclusion of the ancillary proceeding. Under this
provision,, if no one files a claim in the ancillary proceeding, the
preliminary order would become the final order of forfeiture, but the
court would first have to make an independent finding that at least
one of the defendants had an interest in the property such that it was
proper to order the forfeiture of the property in, a criminal case. In
making that determination, the court may rely upon reasonable
inferences. For example, the fact that the defendant used the property
in committing the crime and no third party claimed an interest in the
property 'may give rise'to the inference that the defendant had a
forfeitable interest in the property.
This subdivision combines and preserves two established
tenets of current law. One is that criminal forfeitures are in personam
actions that are limited to the property interests of the defendant.
(This distinguishes criminal forfeiture, which is imposed as part of
the defendant's sentence, from civil forfeiture which may be pursued
as an action against the property in rem without regard to who the
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owner may be.) The other tenet of current law is that if a third party
has notice of the forfeiture but fails to file a timely claim, his or her
interests are extinguished, and may not be recognized when the court
enters the final order of forfeiture.< See UnitedStates v. Hentz, 1996'
WL 355327 (E.D. Pa. 1996) (once third party fails to file a claim in
the ancillary proceeding, government has clear title under 21 U.S.C.
§853(n)(7) and can market the property notwithstanding third party's
name on the deed).: In,the rare event that a third party claims that he
or she was not afforded adequate Inotice of a criminal forfeiture
action, the person may ,file a motion under Rule 60(b) of the Federal
Rules of Civil Procedure to reopen the ancillary proceeding. See
,United States vi.:'Bouler, 927 F. Supp.r 911 (W.D.N.C. 1996)- (Rule
60(b) is the properlmeans by which a third party may move to reopen
an ancillary proceeding).
If no third, parties assert their interests in the ancillary
proceeding, the pcotrt must nonetheless determine that the defendant,
or combination of, defendants), had an interest in the property.
Criminall defendants may, be jointly and severally liable for the
forfeiture of the entire proceeds of the criminal offense. See United
States v. Hurley,,63 F.3d 1 (1st Cir. 1995) (government can collect
the proceeds only once,; but subject to that cap, it can collect from any
defendant so much of the proceeds as was foreseeable to that
defendants); United States v; Cleveland, 1997 WL 602186 (E.D. La.
Sept. 29, 1997) (same); UnitedStates v. McCarroll, 1996 WL 355371
at *9 (N.D. Ill. June 19, 1996) (following Hurley),aff'd sub'nom.
United States v. Jarrett, 133 F.3d 519 (7th Cir. 1998); UnitedStates
v. DeFries, 909 'F. Supp. 13, 19-201:(D.D.C. 1995) (defendants are
jointly and severally liable even where government is able to
determine precisely how much each defendant benefited from the
scheme), rev'd on other grounds, 129 F.3d 1293 (D.C. Cir. 1997).
Therefore, the conviction of any of the defendants is sufficient to
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support the forfeiture of the entire proceeds of the offense, even if the
defendants have divided the money among themselves.
As noted in (c)(4), the ancillary proceeding is not considered
a part of sentencing. Thus, the Federal Rules of Evidence would
apply to the ancillary proceeding, as is the case currently.
Subdivision (d). Subdivision (d)'replaces the forfeiture
provisions of Rule 38(e) which provide that the court may stay an
order of forfeiture pending appeal." The purpose of the provision is to
ensure that the property remains intact and unencumbered so that it
may be returned to the defendant in the event the appeal is successful.
Subdivision (d) makes clear, however, that a district court is not
divested of jurisdiction over an ancillary proceeding even if the
defendant appeals his or her conviction. This allows the court to
proceed with the resolution of third party claims even as thezappellate
court considers the [appeal. Otherwise, thirdparties would have to
awaitfthe conclusion of the appellate process evento begin to have
their claims heard" SeeUnitedStates v. Messino, 907 F. Supp. 1231
(N.D. Ill. 1995) (the district court retains jurisdiction over, forfeiture
matters while an appeal is pending).

J

Finally,, subdivision (d) provides, a rule to govern what
happens if the court idetermines that a third-party claim should be
granted but the defendant's appeal is still pending. The defendant is
,barred from filing a claim in the ancillary proceeding. See 18 U.S.C.
§ 1963(l)(2); 21 U.S.C. § 853(n)(2). Thus, the court's determination,
in the ancillary proceeding, that a third party has an interest in the
property superior to that of the defendant cannot be binding on the
defendant. So, in the event thatthe court fnds in favor of the third
party, that -[determination is final only with respect to the
government's alleged interest. If the deferidant prevails on appeal, he
or she recovers the property as if no conviction or forfeiture ever took

IR
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place. But if the order of forfeiture is affirmed, the amendment to the
order of forfeiture in favor of the third party becomes effective.
Subdivision (e). Subdivision (e) makes'clear, as courts have
found, that the court retains jurisdiction to amend the order of
forfeiture at any time to include subsequently located property which
was originally included in the forfeiture order and any substitute
property. See UnitedStatesv. Hurley, 63 F.3d 1 (1st Cir. 1995) (court
retains authority to order forfeiture of substitute assets after appeal is
filed); UnitedStates v, tVoigt,'89 F.3d 1050 (3rd Cir. 1996) (following
Hurley). Third parties,0of course, nmay contest the forfeiture of
substitute assets in the .ncillary proceeding. iSee United Statesyv.
Lester, 85 F.3d 1409 (9th Cir. 1996).
Subdivision (e)(1) makes iclear that the right to a bifurcated
jury, trial to determine whether the government has established the
requisite nexus between Tie property and the offense, see (b)(4), does
not apply to the forfeiture of substitutei assets or to the addition of
newly-discovered property to an existing order of forfeiture. It is well
established in the case law that the forfeiture of substitute assets is
solely an issue for the court. See lUnited Statesx -. Hurley, 63 F.3d 1
(1 st Cir. 1995) (court retains authority to order forfeiture of substitute
assets after appeal is filed); United States v. Voigt, 89 F.3d 1050 (3d
Cir. 1996) (following Hurley;,court may4 amend ordeil of forfeiture at
any time in include substitute assets); United States v. -Thompson, 837
F. Supp. 585 (S D.N.Yt 1993)wl(court, not jury, prders forfeiture of
substitute assets)i As a practical matter, '~courts -have also determined
that they, noti the jury,,Imust determine the forfeitability of assets
discovered afterfthe trialis over and t jury has beendismissed. See
United States iv. Sabcoccia, 1.898& F. Supp. 53 (D.R.L 1995)
(government may conduct post-trial discovery to determine location
and identity of forfeitable assetsl post-trialtdiscovery resulted in
discovery of Igold bars 'buried in defendant's mother's backyard
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several years after the entry of an order directing the defendant to
forfeit all property, up to $137 million, involved in his money
laundering offense).
Summary of Comments to Rule 32.2
Jack E. Horsley, Esq. (CR-003)
Craig & Craig
Matoon, Illinois
September 23, 1997
Mr. Horsley favors all of the proposed changes.
James W. Evans (CR-005)
Harrisburg, Pennsylvania
September 25, 1997
Mr. Evans supports the proposed amendment.
Ms. Leslie Hagin (CR-013)
National Association of Criminal Defense Lawyers
Legislative Director and Counsel
December 12, 1997
Ms. Hagin states that his organization is submitting several
significant proposed rule changes being considered by the committee.
She requests permission to testify about the proposed changes to Rule
32.2.
Mr. Ronald F. Waterman (CR-014)
Gough, Shanahan, Johnons, & Waterman
Helena, Montana
December 16, 1997
Mr. Waterman writes that, lenders and third parties have
concerns about the procedures followed in forfeiture of a criminal
defendant's interest in property, whetherjustified or not. He says that
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there exists a concern that a third party can lose legal interest in
property without a meaningful opportunity to appear and defend title
to the property. He adds that the adoption on Rule 32.2 is good
because it resolves concerns raided by lenders and others immersing
people in ancillary proceedings unless there is a finding that a
criminal defendant has an interest in the property.
Peter Goldberger (CR-021b)
Ardmore, Pennsylvania
Co-Chair, National Association of Criminal Defense Lawyers
Committee on Rules of Procedure
February 15, 1998
The NACDL is adamantly opposed to the continuing efforts
to abolish the right to jury trial on government claims for criminal
forfeiture, and to undermine procedural rights associated with such
claims. The NACDL states that the proposed amendment is
"undemocratic, disrespectful of our legal culture and history, and
flawed in numerous particulars." The NACDL contends that the
proposal appears to breach the Rules Enabling Act wall between
procedural reform and substantive rights. It recommends that the
Advisory Committee reject the proposed rule changes almost
completely. The NACDL states that there is no good reason to
abolish the historically-grounded right to a jury trial in criminal
forfeiture allegations and that such practice is unconstitutional,
despite the Supreme Court's decision in Libretti v. United States, 516
U.S. 29 (1995). The NACDL notes that the right to jury trial in
criminal forfeiture cases was not the formal question 'resented to the
court in that case and it maintains that eliminating juries will not
streamline the process. It also suggests that juries will not be
confused by varying standards of proof if the standard "beyond a
reasonable doubt" is carried over into forfeiture proceedings. The
organization contends that the jury's collective conscience should be
preserved, allowing it to protect the citizens from overreaching
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prosecutors. It states that it believes the proposed reform has nothing
to do with procedural reform, but everything to do with the desire to
punish and the desire to win.
The NACDL also maintains that the proposed amendment to
Rule 32.2(b) would eliminate the requirement of 31(e) requiring a
fact-finder to determine the extent of the interest or property subject
to forfeiture. The NACDL states that the proposed changes to 32.2(a)
would "further devastate the fairness of the criminal forfeiture process
by destroying"-the grand jury's and trial jury's respective functions.
The NACDL urges the Committee to clarify, despite contrary judicial
decisions, that "only property or interests in property specifically
named in the indictment may be forfeited criminally." The NACDL
writes thatiProposed Rule 32.2(f) should safeguard the defendant's
and interested third parties' rights to be heard on-the issue.
The NACDL states that the, creation of rules to ensure fairness
in ancillary forfeiture, proceedings is an excellent idea. ,It notes that
the rights of "third parties" should not be. less than the rights of
anyone making a claim in a civil forfeiture proceeding. The NACDL
attached a copy of Petitioner's Brief in Libretti v. UnitedStates.
Federal Magistrate Judges Association (CR-024)
Hon. Tommy Miller, President
United States Magistrate Judge
February 2, 1998,
The Association supports the adoption of new Rule -32.2. It
notes that adoption of Rule 32.2 would effectively repeal the
"statutory" right in Rule 31 (e) to a jury trial for forfeitures but that the
rule is a sensible and cost-effective procedure to resolve criminal
forfeiture procedures.
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Summary of Testimony-Rule 32.2
Mr. Bo Edwards
Mr. David Smith
National Association of Criminal Defense Lawyers
The witnesses expressed strong opposition to the proposed
Their chief objection centered on the fact that the new rule
Rule.
new
removes the right of jury to decide whether the defendant should
forfeit any property. That right, they said, was not abrogated by the
Supreme Court's decision in Libretti;the issue of whether a jury trial
was not available in a forfeiture proceeding was not even briefed by
the parties in that case. Even assuming that the right to jury is not
constitutionally required, they urged the Committee to nonetheless
retain that right under the Rules of Procedure. Doing so, they argued,
would recognize the value that Americans place on property rights.
They also objected to theisummary procedures for making forfeiture
proceedings and the possibility that the property rights of innocent
third parties would it be adequately protected.
Mr. Steff Casella
Department of Justice
Mr. Casella responded to the testimony of the witnesses
representing the NADCL and pointed out that the Supreme Court in
Libretti did clearly say that forfeiture proceedings are a part of
sentencing. Based upon that view, the Department of Justice believed
that the rule was consistent with existing practice and the
constitution. He noted that the rights of third parties would be as
protected as they currently are under statutory schemes for
determining their interests in "ancillary proceedings."
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GAP Report--Rule 32.2
The Committee amended the rule to clarify several key points.
First, subdivision (b) was redrafted to make it clear that if no third
party files a petition to assert property rights, the trial court must
determine whether the defendant has an interest in the property to be
forfeited and the extent of that interest. As published, the rule would
have permitted the trial judge to order the defendant to forfeit the
property in its entirety if no third party filed a claim.
Second, Rule 32.2(c)(4) was added to make it clear that the
ancilllary proceeding is not a part of sentencing.
Third, the Committee clarified the procedures to be used if the
government (1) discovers property subject to forfeiture after the court
has entered an order of forfeiture and (2) seeks the forfeiture of
"substitute!' property under a statute authorizing such substitution.
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Rule 38. Stay of Execution
1
2

(e)

CIMINAL

FOeRFITURE,

NOTICE

TO

3

VICTIMS, AND RESTITUTION. A sanction imposed as part

4

of the sentence pursuant to 18 U.S.C. 3-54 3555, or 3556

5

may, if an, appeal of the conviction or sentence is taken, be

6

stayed by the district court or by the court of appeals upon

7

such terms as the court finds appropriate. The court may

8

issue suchorders as may be reasonably necessary to ensure

9

compliance with the sanction upon disposition of the appeal,

10

including the entering of a restraining order or an injunction

11

or requiring a deposit in whole or in part of the monetary
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12

amount involved into the registry of the district court or

13

execution of a performance bond.
COMMITTEE NOTE
The rule is amended to reflect the creation of new rule 32.2
which now governs criminal forfeiture procedures.

Summary of Comments on Rule 38.
The Committee received no comments on the proposed
change to Rule 38.
KN>
GAP Report--Rule 38
The Committee made no changes to the published draft.

Rules App. A-41

Agenda F-18 (Appendix B)
Rules
March 1999

REPORT OF THE JUDICIAL CONFERENCE
OF THE UNITED STATES
ON
PROPOSED AMENDMENTS TO FEDERAL RULES
GOVERNING THE GRAND JURY

March 1999
Submitted to the Committees on Appropriations
in accordance with
H. R. Conf. Rep. No. 825, 105 Cong. 2d Sess. 1071 '(1998).

Rules App. B-I

REPORT OF THE JUDICIAL CONFERENCE OF THE UNITED STATES
ON
TO FEDERAL RULES
AMENDMENTS
PROPOSED
GOVERNING GRAND JURY
March 1999
INTRODUCTION
This report is transmitted in accordance with H. R. Conf. Rep. No. 825, 105 Cong. 2d
Sess. 1071 (1998), to the Committees on Appropriations of the Congress. The congressional
report "directs the Judicial Conference to report their findings [on whether Rule 6(d) of the
Federal Rules of Criminal Procedure should be amended to allow a witness appearing before a
grand jury to have counsel present] not later than April 15, 1999."
After an expedited study, the Judicial Conference recommends that no action be taken at
this time to amend Criminal Rule 6(d) regarding attorney representation at a grand jury.
RULES ENABLING ACTl
The conference report accompanying the Omnibus Appropriations Act (Pub. L. No. 105-.
277) noted that the Advisory Committee on Criminal Rules was studying proposed amendments ?.
to Rule 6(d) and was considering the views of several bar organizations and the Department of
Justice. The conference report also noted that the advisory committee "will proceed in
accordance with established procedure consistent with the Rules Enabling Act."
Under the Rules Enabling Act, proposed amendments to the federal rules are prescribed
by the Supreme Court - subject to congressional change or disapproval - only after being
subjected to extensive scrutiny by the public, bar, and bench. The rulemaking process is
laborious, but the painstaking process ensures a high level of draftmanship that frequently
reduces the potential for future satellite litigation over unforeseen consequences or unclear
provisions. It also ensures that all persons who may be affected by a rule change have had an
opportunity to express their views on it, including the public. The rules committees were unable
to follow the Rules Enabling Act rulemaking process regarding the recommendations made in
this report, however, because of the time deadlines imposed under the conference report.
EARLIER CONSIDERATION
At the request of the House Judiciary Committee in the early 1970's, the Advisory
Committee on Criminal Rules extensively reviewed the grand jury process, including a proposalr
to permit attorney representation in the grand jury room. In 1975, the committee submitted a
comprehensive report to Congress. One of the report's sections explained in detail the reasons
for declining to support a change to Rule 6(d). It is attached as Appendix A. In 1980, the
Department of Justice submitted to the chairman of the House Judiciary Committee a
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memorandum opposing pending legislation that would have allowed attorney representation in
the grand jury room. It is attached as Appendix B. The justifications set forth in the judiciary's
1975 report run parallel to the reasons set forth in the Department of Justice memorandum and
reflect longstanding policy concerns. The stated reasons for declining to amend Rule 6(d) to
allow attorney representation remain valid today and were relied on by the rules committees in
this report.
CURRENT CONSIDERATION.
In response to the request of the Committee on Appropriations to study proposed
amendments to Criminal Rule 6, the chairman of the Advisory Committee on Criminal Rules,
United States Circuit Judge W. Eugene Davis, appointed a subcommittee in late October 1998
chaired by Senior United States District Judge Dayid D. Dowd with three additional members,
United States District Judge D. Brooks Smith, Darryl W. Jackson, Esq., and Roger A. Pauley,
Esq., of the Department of Justice.
The subcommittee submitted its report with one member dissenting to the full Advisory
Committee on Criminal Rules on December 23, 1998. The advisory committee adopted the
report's recommendations by a vote of 9 to 3. The dissenting members recommended that the
committee devote more time to study the issue before taking a position. The Committee on
Rules of Practice and Procedure reviewed and approved -the report at its January 7-8, 1999
meeting with two dissenting votes.
DISCUSSION
The subcommittee of the Advisory Committee on Criminal Rules reviewed historical
records, reports, and papers on legislative proposals similar to the one now under consideration.
It also considered: (1) a September 18, 1998 letter from Larry S. Pozner, the President of the
National Association of Criminal Defense Lawyers (NACDL), supporting the proposal in
reliance on a recent article authored by Gerald B. Lefcourt,' (2) a recent report of the Criminal

'The Lefcourt article appearing in Volume 81, Number 5 of the Judicature alleges grand
jury abuse, with little, if any, empirical support. It calls for sweeping reforms, predicated on the
operation of the Office ,of the Independent Counsel. It calls for the federal prosecutor to refrain
from intentionally withholding "clearly exculpatory evidence," to refrain from intentionally using
illegally seized evidence to secure an- indictment, to allow a target of a grand jury to approach the
grand jury foreman in writing to offer information to the grand jury, to require a Miranda-type
warning to be administered to all grand jury witnesses, and finally to have counsel present for
witnesses.
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Justice Section of the American Bar Association, 2 and (3) the April 18, 1980 letter of former
Deputy Attorney General Charles Renfrew to Representative Peter Rodino, which was written
when legislation authorizingithe- presence of counsel for awitness summoned before the grand I
jury was ,pendii-g before the ,Congress-as well as a!nine-page mnemorandumopposingthe-,
legislation accompanying the Renfrew letter., In additions the subcomnmittee reviewed ,aa,,,,
December 22, 1998 letter from James K. Robinson, the Assistant Attorney General in charge of
the Criminal Division in which he sets forth the current position of the Justice Department
opposing the proposal. (A copy of Robinson's letter is attached as PApdp¢n C;)
r

The subcommittee recognized that the criminal defense bar favors a rule amendment that
allows counsel to accompany a witness intothe grand jury room, while the Department of Justice
opposesa modification of Rule 6(d). The current rule limits the persons who may be present in
the grand jury roomain the following language:
(d) Who May Be Present. Attorneys for the government, the witness under'l
examination, interpreters when needed and, for the purpose of taking the
evidence,>,aistenographer or operator of a recording device may be present while
the grand jury is in session, but no person other than the jurors may be present
whlle~the grand jury is deliberating or voting.,
Based on 'the collective experience of its members, the advisory committee determined
that a change to Rule 6(d) was both unnecessary and ill-advised. The committee believed that
the claimed misconduct of the government attorneys before the grand jury is not so prevalent as
to justify a change in the rule. Occasional abuses undoubtedly may occur, but current law and

2 The

report of the Criminal Section states in part as follows:

1. Expanding on the already-established ABA policy, a witness before the grand jury shall
have the right to be accompanied by counsel in his or her appearance before the grand jury. Such
counsel shall be allowed to be present in the grand jury room only during the questioning of the
witness and shall be allowed to advise'the witness. Such counsel shall not be permitted to
address the grand jurors or otherwise take part in proceedings before the grand jury. The court
shall have the power to remove such counsel from the grand jury room for conduct inconsistent
]
'
with this principle.
2. A lawyer or lawyers who are associated in practice should not continue multiple representation
of clients in a grand jury proceeding if the exercise of the lawyer's independent professional
judgment on behalf of one of the clients will be or is likely to be adversely' affected by his or her
representation of another client. If the court determines that this principle is violated, it may'order separate representation of witnesses, giving appropriate weight to an individual's right to
counsel of his or her own choosing. (Emphasis added)
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Department of Justice practices contain many safeguards, including some of the type sought by
the NACDL. For example, grand jury proceedings are-recorded, including any statements by the
prosecutor. Moreover, the Department's internal rules governing prosecutors
enforceable
through administrative discipline - require advising a target or subject of an investigation of his
or her rights, and further require that the prosecutor disclose to the grand jury any exculpatory
evidence that directly negates guilt. Additionally, the committee believed that three basic reasons
advanced in the nine-page memorandum accompanying the Renfrew April 18, 1980 letter
outweigh arguments in favor of a change in Rule 6 authorizing lawyers to accompany witnesses
into the grand jury room. Summarized, those reasons to'rhnit'llowing a witness to bring an
attorney into the grand jury room are:
1.

Loss of spontaneity of testimony.

2.

Transformation of the grand jury into an adversary proceeding. 3

3.

Loss of secrecy with resultant chilling effect on witness cooperation with the
accompanying problem of multiple representation. 4

The committee also considered a preliminary survey of state codes, which showed that
about 13 of the 23 states that still use the grand jury allow witnesses to be accompanied by
counsel into the grand jury room. Most of these statutes impose significant restrictions and
controls on counsel. No firm inferences were drawn from the states' experiences, however,
because of the fundamental differences in the types of cases presented to grand Juries by state
prosecutors and federal prosecutors. The committee did note a potentially ancillary issue.

3One

member of the advisory committee's subcommittee suggested that the recent
appearance of President Clinton before the grand jury, while accompanied by counsel, violated
the provisions of Rule 6(d). According to information from the Independent Counsel's Office,
however, the trial judge approved the arrangement under which the President was questioned as
not constituting a violation. President Clinton was not in'the grand jury room with the jurors.
Rather, his testimony - arguably in the form of a deposition - was contemporaneously
displayed to the grand jury. In that setting President Clinton's counsel were not present with the
grand jurors as counsel would be under the proposed change allowing for witnesses to be
accompanied by counsel to the grand jury proceeding.
4 Multiple

representation of defendants by the same lawyer is a continuing problem for
district court judges; It is addressed by Rule 44(c) of the Federal Rules of Criminal Procedure.
The proposal for a witness to be accompanied by counsel into the grand jury room, however,
provides no protection for the witness whose lawyer may have the concerns of other potential
defendants to protect, a situation recognized by the American Bar Association. See footnote 2,
supra.
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Providing an indigent witness summoned to the grand jury with the right to appointment of.
counsel wouldraiseserious budgetary concerns for the judiciary.

CONCLUSIONS
The judiciary's concerns with proposed- amendments allowing attorney representation in
the grand jury room were well captured in a letter from five judges of the United States Court of
Appeals for the Second Circuit to the Chair of the House Judiciary chairman referenced in the
Renfrew memorandum:
In practice, however, admitting counsel to the grand jury room poses the serious
risk that the proceedings will be protracted and disrupted, with the court being
forced to intervene repeatedly. Experience in criminal trials demonstrate that
many lawyers simply would not adhere to the idealistic conception that they
would limit themselvesto advising their clients in sotto voce. Once in the grand
jury room, many counsel, would seek to influence the grand jury, using tactics of
the type frequently employed in criminal trials, e.g., lengthy objections to
questions, in which counsel refers to irrelevant prejudicial material as the basis for
an objection. Advice to a witness could be given in tones that would be overheard
by every grand juror. A witness' answers would be those of the attorney rather
than of the witness himself. Judges would inevitably be invoked to rule on
' preliminary objections as to the relevancy and materiality of questions to
discipline or remove counsel from the grand jury room and to substitute new
counsel. Moreover, should a judge discipline or remove a witness' counsel, a
serious question would then arise,,4s to whether he had interfered with the witness'
constitutional or statutory right to counsel of his own choice.
For the above reasons, the Committee on Rules of Practice and Procedure agreed with the
recommendation of the Advisory Committee on Criminal Rules that Criminal Rule 6(d) not be
amended at this time.
RECOMMENDATION
The Judicial Conference concurs in the views of the Committee on Rules of Practice ,and
Procedure and recommends that Rule 6(d) of the Federal Rules of Criminal Procedure not be
amended to permit attorneys to accompany witnesses into the grand jury room.
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(5th Cir. -1972): United States v. Kreps, 349
F.Supp. 1049
(W.D.Wis. 1972). (b) The cases reflect the fact
that it is
-now common for prosecutors to give such a
warning,
particularly when the witness might be viewed
as a potential,
defendant. See, e.g., United States v. Mingola,
424 F.2d
710 (2d Cir. 1970); United Statea v. apaldo 402 F.2d
821
(2d Cir. 1968); United States v. Irvin, 354 F.2d
192
(2d Cir. 1965); United Statei v. Winter, 348 F.2d
204
(2d Cir. 1965).

(c) Consideration "of the issue by the
Supreme Court is pending. Certiorari was granted
on
March 24, 1975, in United States v. vnduano,6
496 F.2d 1050
(5th Cir. 1974). Thus, the Comittee does not
favor the
proposals in R. R. 1277, E.R. 2986, H.R. 6006
and H.R. 6207
which would require warning, on a broader basis,
of the
privilege against self-incrimination and related
matters.
(4) Right to Counsel of Grand Jury Witness.
It is
often said that there is no right to counsel
for witnesses
called to appear before a federal grand jury,
see, e.g.,
1967 Duke L.J. 97, 122 (1967) (collecting cases).
However,
the recent cases reflect the fact that the practice
has
developed of permitting a grand jury witness
to leave the
grand jury room in order to consult with his
attorney.
See, e.g., In re Tierley, 465 F.2d 806 (5th Cir.
1972);
United States v. Daniels, 461 F.2d 1076 (5th
Cir. 1972);
United States v. Weinberg, 439 F.2d 743 (9th
Cir. 1971);

-

53 -
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United States v. Isaacs,-347 F.Supp. 743 (N.D. Ill. 1972).
being the case, a rule or statute on that point is not
deemed necessary.
It is well-settled that-a witness before a federal
grand jury is not entitled to have'an attorney accompany
him into the grand jury room, United States v. Fitch,
472 F.2d 548 (9th Cir. 1973). See also In re Groban,
352 U.S. 330, 77 S.Ct. 510, 1 L.Ed.2d 376 (1957),

where the

Court, in deciding that a witness had no right to counsel
during interrogation by a state fire marshal, noted that a
awitness before a grand jury-cannot insist, as a matter of
constitutional right, in being represented by his counselj
Black, J., dissenting, agreed as to the grand jury, noting
it "would be very difficult for officers of the state
seriously to abuse or deceive a witness in the presence of t
grand jury."
The Committee does not favor a rule or statute which
would invest a witness before the grand jury with a right
to the presence of counsel in the jury room, and thus is not
in agreement with the proposals to grant such a right in
H.R.' 1277, H.R. 2896, H.R. 6006 and H.R. 6207.
Grand jury proceedings are not adversary proceedings as
to a potential defendant and certainly not as to the ordinar
witness, and they should not become so.
-54-
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The problems of a

witness before a grand jury who is willing
to do what the
law obliges him to do, i.e., tell the whole
truth, are
relatively few. The witness does have
a legitimate interest
in the proper exercise of such privileges
as the law may
afford him, but in the opinion of the Committee
he does not
need a lawyer at his elbow in the grand
jury room adequately
to protect those privileges.
Grand jury proceedings are in the main
conducted in the
absence of a judge. Whether counsel before
the grand jury
represents the witness as-provided in H.R.
6006 or merely
advises him as provided in H.R. 1277, in
the absence of a
judge exercising immediate control, there
is no way in which
improper objections stated as such or
by way of advise or
unwarranted directions not to answer
can be ruled upon with
any dispatch.
Deliberate obstruction would be most difficult
to control.
A right to the presence of counsel for
a witness before
the grand jury carries with it a potential
for an important
breach of grand jury secrecy.
aThis problem could become
particularly acute in an investigation
directed toward an
organized criuinalgroup where each witness
might appear before
the grand jury with the same lawyer.
Enker and Elsen, Counsel
for the Suspect: Messiah v. United States
and Escobedo v.
Illinois, 49 Minn.L.Rev. 47, 74 n.84 (1964).
_55-
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witness before a grand jury who is willing to do what the
law obliges him to do, i.e., tell the whole truth, are
relatively few.

The witness does have a legitimate interest

in the proper exercise of such privileges as the law say
afford him, but in the opinion of the C dmttee he does not
need a lawyer at his elbow in the grand jury room adequately
to protect those privileges.
Grand jury proceedings are in the main conducted in the
absence of a judge.

Whether counsel before the grand jury

represents the witness as provided in H.R. 6006 or merely
advises him as provided in H.R. 1277, in the absence of a
judge exercising immediate control, there is no way in which
improper objections stated as such or by way of advise or
unwarranted directions not to answer can be ruled upon with
any'dispatch.

Deliberate obstruction would be most difficult

to control.
A right to the presence of counsel for a witness before
the grand jury carries with it

a potential for an important

breach of grand jury secrecy.

'This problem could become

particularly acute in an investigation directed toward an
organized criminalgroup where each witness might appear before
the grand jury with the same lawyer.for the Suspect:

Enker and Elsen, Counsel

Messiah v. United States and Escobedo v.

Illinois, 49 Hinn.L.Rev. 47, 74 n.84 (1964).
-55-
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(7

The arluments to the contrary,
better protect the witness if

i*e., the attorney can

he hears the flow of the

testimony; the proceedings will be more efficient if the witness
does not have to make repeated trips out'of'the roof to consult with counsel; and the secrecy of the proceedings is not
impaired by the presence of counsel because the witness may
disclose everything to his counsel anyway, are not wLthout
See Model Code of Pre-Arraignment Procedure S 340.3,

merit.

Comment (Prcposed Official Draft, 1975); Keshbesher,

Right

to Counsel Before Grand Jury, 41 F.R.D. 189 (1966).

The

Cocmittee, novever," believes that theLadIt onal protections
sought to be afforded to the witnesses are not necessary and
that new rights should not be created at. thexrisk of Impairing
the functioning of the grand jury.
(5)

Requiring Showing of Grounds to Call a Witness.

'has been alleged that there is

It

a growing practice of subpoenaing

witnesses withoutigrounds to believe thatLthose witnesses may

be in a position to give inforiation relati
,of the inquiry.

See Donner and Cerruti,

The Nation, Jan. 3, 1972.

to the subject

aheGrand Jury Network,

This has given rise to the suggestioc

that some minimal requirements be izposed upon the grand jury
subpoena power, as by requiring some showing to a court before
subpoenas are issued. Conent, 7 Harv. Civ. Rights-Civ. Lib.L.
Rev.

432 (1972).
-56-
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Honorable Peter W. Rodino, Jr;
Chairman, Comittee on tbe Judiciary
FHouse of Representatives
Washington, D.C. 20515
Dear Mr.

CBR:yPBed:R :4cd

Typed 4/18/80

Chairman:

I am writing to express the most serious concerns of the

Department of Justice with respect to section 7312 of H.R. 6915,
the Criminal Code Revision Act of 1980. This section, reversing
two hundred yearssofJ federal law and practice, would permit a
witness before a federal grand jury to be accompanied by
As you know, Rule 6(d) of the Federal Rules of
counsel.
Criminal Procedure reflects the prevailing law and tradition
the federial criminal justice systemIthat a witness i-ay not
- in
bring counsel with him into the grand jury room, although- the
witness may leave the room without prejudice fnom time to time

to consult with counsel during his testimony

It is myXfirmly held personal view, as well as the position
of the Administration, that this Rule is necessary to preserve
the grand jury as an effective investigatory institution. The
grand jury is the single most important tool available to the
federal gqov'ernment ,Vto ferret out complex white collar and
organized criminal activities and to bring the perpetrators to
Fo the reasons [summarized r in the attached memjustice.
orandum, the fundamental change in grand jury practice proposed
in section-b3i2 is unwise and woxld have consequences so harmful
to federal ,lawenforcement, all of whose felony cases must be
begun by grandi

uryi indifctment,ias to outweigh the benefits that

might- flow from eatntof a substantive revision of the
'chilling Eeffect such a
fof sthe
t use
eB
Federal Criminal
proposal would lhaveln witness'csooperation -- a problem ag-

gravated by the comon practice of multipie representation of

witnesses by pcunsel in organized crime, .white collar crime,
and civil rights investigations -+ the practical impact of the
proposed dhange'1 on Lthe goernmsent's ability*l successfully to
investigate such priority offenses would beAdevastating. The
sal, are discussed in a
e, pr
various adverse ehfects of
Attorney Earl
Sttes
United
former
by
article
recent law review
theT
"
ry
Grand
the
in
Dbensel
Silbert,
r OximinAls Ptayers,' 15 Amer. Cr; L. Rev. 293
White Co
(1978).
Records
Pauley
McNemar

Files 2313
Heymann
Hold
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In addition, putting to one side the merits, we are
disturbed by the process by which this section was adopted. The
proposal was included without the benefit of hearings and with
little
debate at the final stage. of the Subcomumittee'.s consideration of the bill. The absence of recent hearings on this
highly controversial proposal is particularly unfortunate.
Since the date of previous Judiciary Committee hearings on the
question in 1977, the law relating to grand jury procedure, as
well as Department of Justice practices, has substantially
changed. The amendment to Rule 6(e) of the Federal Rules of
Criminal Procedure in 1979, requiring for the first time that
all statements by prosecutors before the grand jury be recorded
and available for review by the court provides a new and highly
significant/d'eterrent to misconduct. The adoption in 1977, of
important 6dditions to the United States Attorneys' Manual,
requiring the giving of appropriate warnings to and the conferral of other procedural protections upon, grand jury witnesses beyond those mandated by law ,aso greatly changes the
context for consideration of the issue.
I am unaware of any
allegedl t much less demonstrated, grand Jury improprieties
subsequent to those events. In short, whatever may once have
ben thought by some to be the need for the:!proposal embodied,
in section 7312, that need has now beenconsiderably diminished
or eliminated., we deserve an opportunity., to discuss , these
changes in the course of deliberate Congressional consideration of any such drastic modification of the processes of Alaw
enforcement.
Sincerely,-

Charles B. Renfrew

J~~~~~~~~~~~~~~~~~~~~~~~~
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appealing
There are many reasons why the superficially
by counsel
concept of permitting a witaess to be accompanied
unwise.. .,n"
before the grandjuiry would be
as

follows

ary,

su

they are'

1

sole purpose
Loss of spontaneity of testimony.> The
_to elicit, from'_
in calliig a witness before the grand jury tis
grnd
be pertinent to the grandq1
thatt may
r llifactsi 'e,he1kows
watevet
ma
him
tb
6wS],
_J
f
hiii
side and
aat',,his'
counsel
jury's invest'ig&ati'on. o,,If a witness had
ithe
wasV! permitted to consult- him beforeanswering questions,
1`

f< li

1 11e s

tf,,

because of the
process would be severely impaired
'In'Jv11'1 zS1r
fact fin&ding
u,t
tendency 'f.illl'theS,
upon, and tob. repeat
trendenc'y' 'forit the witness ,to become, dependent
rather than to
or parrot responses discussed with theilaler.
simlar _reasons,
For2
testify fully and, frankly ,in his on ,words.
consultwith counsel
witnessesi atl trial are notspermitted to
rare instances.before responding to questions. save in
adversary proceeding.
2. Transformation of grand jury into an
the federal grand
The fundamental change proposed would transform
nature inconsistent
jury process into a proceeding of an adversarial
than a
a .harging(rather
with the function of the grand jury as
such a proposal would be
guilt-determining) body. The result of
ill-affordable in our
substantially increased delays, which are
criminal justice system.
in this respect is
At the core of our deep-seated concern
inevitably
our bel;ief that counsel for the witness will act -even if

not intentionally --

in a manner that will disrupt and

delay the grand jury's investigation.

It is naive to expect

the
confer with counsel with rgard
tdto
aybe p
FithAmendment. Teinfrequent instances
oinottoinvke
~Uhthe
h
are.met b
as ta.grand. uywins
inaicL schadvice is needed
brief
a
roomfor
leae the
without
A wtnes,

for
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t purpose.

-2that counsel forts witness facing a grand jury will fail to do
everything in his power to seek to protect his client from
questions that he regards as irrelevant, overbroad, or in some
way technically defective.

While the section attempts to limit

counsel's role by precluding him from addressing the grand
jurors, counsel could still

lodge objections with the prosecutor

or as a practical matter speak through. the witness.

In t4

ways

objections predicated upon various rules of evidence and procedure
that have been held inapplicable to grand jury proceedings could
be raised.

In contrast to a court proceeding or a congressional

coumittee: hearing, there would beano official present1 such as
a judge or committee chairman, to rule authoritatively on such
objections.

To, deal with any obstreperous witness would require

a break in the.proceedings in order to obtain the aid of a court

to control tae witness under penalty of contempt.

We are concerns

that the incidence of problems of this kind would mushroom
if the long-established prohibition, aga.inst having counsel present
in the grand Jury room was abandoned.
We also doubt the practicability of mechanisms for dealing
with the problem, e.g.,

by replacement of counsel, if

proceedings were unduly delayed or impeded.

the

To begin with, the

very act of seeking a judicial hearing on the matter would likely
consume several days; and it

is

our belief that courts would be

extremely reluctant to order a witness's counsel removed or
replaced for a breach of the bill's
in

provisions.

There mtay be,

addition, at least in the case of a witness who has retained

his own counsel,

a substantial constitutional difficulty in

Rules App. B-17
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ordering the witness to obtain other counsel against h.s vishes,
A number of judges have echoed our concerns about the
practical effects of admittlig defense counsel into the g&rid
jury.

Thus,Sfor eample,

f ive judges of ,the United States Court

of Appeals for the Second Ciruit,
their letter to the th'en ,hairman

in

a memorandum accoipxning

of the House Subcommittee

considering similar grand Jury reform legislation in 1977,
observed that:
In practice, however, admitting counsel to the
grand jury room poses the serious risk that the
proceedings wiilbe protracted and disrupted,
with the' court being forced to intervene
Experience 'in criminal trials
repeatedly.
demonstrates thit many- lawyers simply would
not adhere to the idealistic conception that
they would limit themselves to advising their
clients iX sotto -Voce, Once in the grand jury
room,- many counsel, unimpeded by the presence
of the court, would seekto influence the grand
jury, using tactics of the type frequently
employed inicrimiral~trials, e.g., lengthy
objections to questions, in which counsel refers
to irrelevant prejudicial material as the basis
for an objectton. Advice to a witzness could be
given initoneas that would be overheard by every
grand juror. A witness' answers vwould be those
of the attorney rather than of the witness. himself.
Judges would inevitably be invoked to rule on
prelhuina~ry objections as to the relevancy and
materiality of questions to discipline or remove
counsel from. the grand .Juryroom and to substitute
new counsel. Moreover, should a judge discipline
or remove a witness, counsel, a serious question
would then arise as to wvbether he Iad interfered
with the witness' constitutional or statutory right
to counsel of his own choice.
In short, the delays inevitably occasioned by permitting

defense counsel inside the grand jury promise to be lengthy

Rules
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and to spawn an entire new wave of costly litigation.

These

effects are inconsistent with the goal adopted by the Congress
in the Speedy Trial Act of 1974 of reducing crime and the danger
of recidivism by requiring speedy trials. 'In our view the
marginal benefits to witnesses which this proposal -might involve
are far outweighed by the disadvantages to causing the wheels
of the federal criminal justice system to grind even more slowly._/

/ As one of the reasons given for favoring a proposal for witness's
counsel -in the grand jury room a representative on behalf of the
ABA Criminal Justice Section appe'aring before a House Subcom'mittee
in 1977, noted the. allegedly problem-free experience of States with
the practice. In vies of this representation (acknowledged not to
be based upon "any large camplirj or empirical research'), the
epantme= of Justice recently~urd the Lasi in allStates having similar
practicesljess than 114 of the States)<
The survey showed that in nearly all of these States substantial
limitations exist- with respect to the right of counsel for a witness
to be inside the grand jury room. Thus, in at least one of the
States, this practice is permitted only with respect to a one-man
grand jury. In many of the States, moreover.,the law allows counsel
for a witness only under special circumstances such as when the
witness is a target of the investigatton,'has waived his privilege
against self-incrimination, or has received statutory immunity. In
a number of the States in, which the practice exists -the grand jury
is not commonly used; rather the prosecutor institutes criminal
charges by lnformation. In sum, the experience of the States is no
predicate for concluding that the practice could be successfully
adopted by the federal criminal` justice system, which under the
Constitution relies on the grand j3uy as the exclusive method for
investigation and- charging of all fe on es.
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Loss of secrecy with resultant chilling effect on witness

cooperation in white collar crime cases; the problem of multiple
representation.

Beyond the problems of interniption and delay

that ,would be caused by letting counsel for witnesses into the
grand jury room, a further important concern arising from this
proposal relates to impairment of the secrecy of grand jury
proceedings, which exists in large part for the benefit of

the witnesses themselves.

Not infrequently,

particularly in

investigations of organized crime, business frauds,
vioLations,

and other "white collar" offenses, one attorney

represents several potential witnesses.
retained,

antitrust

by the very business,

union,

At times counsel is
or other organization

whose activities are under investigation;
persons connected with the group.

In

to represent all

such situations,

the

individual witness may possess relevant information and will
be willing to cooperate with the investigation.

Understandably,

however, he may desire that his cooperation not become known
to his employer, fellow union members, or,others whom he knows
his attorney represents or with whom the attorney has been
associated.

The problem should not be under-estimated.

Several years ago,, the Special Watergate Prosecutor, in his
report to the Congress,

noted that multiple legal representation

several, witnesses being represented by one attorney affiliated
with an organization

--

operated "in

many cases'' to preclude a

witness from "giving adequate consideration to the possibility
of cooperating with the Government."
Prosecution Force, p. 140.

Rules App. B-20

Report, Watergate Special

This view has also been expressed

--

wb
by other commentators, and is one of the reasons
States Attorney
one knowledgeable prosecutor, tbe former United
the proposal
for the District of Columbia, aptly characterized
"The Answer to
.for defense counsel in the grand jury room as
Sreense
the. White Collar Crifinal's Prayers." See Silbert,The Answer to the Wite Collar
Counsel in- thee rand Tut-Criminal's Prayer

15 Amer. Cr.L. Rev. 293, 296-300 '(978);

see also Alan Y. Cole, Time For a Chane:

snation

-ultiplRe

an article distributed by Mr. Cole as
Justice Section.
Chairman to the members of the ABA Criminal
that congressional
In our view, this problem has become so acute
Absent such a
action thereon is necessary to deal with it.
with respect to
solution being adopted, the point to be made

Should Be Stopped (1976),

inclined to
section 7312 is that the problems of witnesses
witnesses.before
cooperate who have counsel representing other
whose activities
the grand jury or representing the organization
considerably if
are under investigation would be exacerbated
into the grand jury rool
counsel were allowed to accompany the witness

.ules

.
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Under the present system, in which counsel remains outside
the
grand jury room, the witness, while able to disclose
as much of his
testimony as he chooses, retains the important right
to shield
the extent of his cooperation or the fact that he
WaS required to
supply evidence against others. Were the practice changed
to
admit counsel to the grand jury room, the witness in
such a
situation would almost certainly feel less free to cooperate
through his" testimony. As a practical matter,
he could not

bar

his attorney from the grand jury room without his
action being
given\ the worst possible interpretation by those who
might wish
that the investigation be thwarted. The consequences
of shutting
off this source of information in organized crime and
corporate
investigations would be devastating.
4.

Prejudice to Indigent or Ordinary Witnesses. The
proposal to permit counsel for any grand jury witness
into the
grand jury room will have as its greatest beneficiaries
those
persons most closely associated with the most serious
and most
profitable criminal violations, who will, have counsel
provided
by their confederates or who can afford their own.'
But the
vast bulk of honest Americans will not undergo the
expense of
counsel simply to be a fact witness before the grand
jury, and
persons who cannot afford counsel will similarly be
disadvantaged
(there are many reasons, also, why a proposal for appointed
counsel for indigents would not operate effectively
in the
grand jury context)

Rules App. B-22

in law since last
6. Lack of Need for the proposal and change
Finally, we
the Committee held hearings to consider the issue.
need for the proposal
point out that there is a lack of demonstrated
may
While any institution operated by human beings
abuse is regrettable,
occasionally produce abuses, and certainly any
functioned, and is
the federal grand jury system over the years has
of alleged (much
now functioning, remarkably well. The instances
the fact that federal
less demonstrated) abuses have been few, given
each year, and that
grand juries hear tens of thousands of matters
high (approximately
the conviction ratio on indictments returned is

at this time.

since this Committee last held hearings on this
a further
question in 1977, the law has changed to provide
by prosecutors.
important safeguard against potential overreaching
CriInal
On August 1, 1979, Rule 6 of the Federal Rules of
of all matters
Procedure was amended to mandate the recording

80%).

Moreover,

occurring before the grand- jury (other than its deliberations),
but the
including not only the examination of any witness,
of such
making of any remarks by the prosecutor. The existence
coupled
recordings (theretofore required in only a few districts),
court, operates
with the opportunity for subsequent Feview by the
as a significant deterrent to prosecutorial improprieties.
improved
Moreover, the Department of Justice has substantially
1977 a series
its grand jury practices, by promulgating in late
requiring
of provisions in the United States Attorneys' Manual
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-9federal porseuctors to accord to grand jury witnessses warnings
and other procedural benefits well beyond 'those mandated by law.
We are unaware of any alleged pattern of abuse since these
improvements were instituted.

Thus. whatever may have been

the situation in thi past, the case today for so f£d&mental a
change in grand practice as to allow defense counsel inside the
grand j ury room is. particularly weak,.
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December 22, 1998

Honorable David D. Dowd, Jr.
United States Senior District Judge
510 U.S. courthouse & Federal Building
Two South Main Street
Akron, Ohio 44308
Dear Judge Dowd:
This is in response to your request for the Views of the
Department of Justice on whether the law should be changed to
authorize an attorney to accompany a witness insid, a federal
grand jury. The Department opposes the proposal.
As you know, the insue of defense counsel in the grand jury
has been debated for'some time, and was most recently rejected by
the Senate earlier this year. The proposal, while superficially
by
appealing, has wany problems and has been consistently opposed
the Judicial Conference of the United States as well as by the
Department of Justice under Administrations of both political
parties.
one major concern is that, if defense zounsel were allowed
inside the grand jury, the witness, answers would no longer be
spontaneous but rather would reflect the lawyer's advice, which
could detract from the grand jury's mission to uncover the truth.
Likewise, even if counsel's role were ostensibly lim'ted to
advixing his or her client, the lawyer could disrupt the grand
jury proceeding by speaking in audible tones to make known
objections to the question or taking other. actions to delay the
-proceeding. Unlike a trial, there is no presiding judicial
officer at a grand jury proceeding and thus no effective
mechanism to curb such abuses.
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-2 Another concern is that providing for witness counsel inside
the grand jury room would enhance the opportunity for
coupromislng grand jury secrecy. In addition, allowing defense
counsel to accompany a witness -. before a grand jury would have
advftrse consequences for investigations of seriou cr'imes by
organizations, such as organized crime groups, corporations, or
unions where .typically a single lawyer represents all or several
members of the organization. Currently, if a member of the
organization wishes to cooperate with the grand jury
investi9gation secretly, the member may do so by appearing alone
But if thelaw allowed the member to
before the grand jury.
bring the attorney, failure to do so would be a tip-off that the
witness .wao likely cooperating, whih would deter cooperation in
Finally1 the proposal
many instances (or result, in retaliation).
who could
witneiser.
those
only
in
!that
would either be unfair,
',or it would
afford counsel could avail themselves of the
"avi
to pay for
1
require substantial new expenditures through
appointed counsel for indigent grand jury winsse~.
Thank you for bringing this matter to my attention and
permitting mne to explain and clarify the poslition-of the
Department.
Sincerely,,

Janes K. gobinson
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