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M NUTES
ClVIL RULES ADVI SORY COW TTEE
Cct ober 16, 2020

The G vil Rul es Advisory Comrittee nmet by Teans tel econference
on Cctober 16, 2020. The neeting was open to the public.
Participants included Judge Robert M chael Dow, Jr., Chair, and
Comm ttee menbers Judge Jennifer C. Boal; Hon. Jeffrey B. dark
Judge Joan N. Ericksen; Judge Kent A. Jordan; Justice Thomas R
Lee; Judge Sara Lioi; Judge Brian Mirris; Judge Robin L. Rosenberg;
Virginia A Seitz, Esqg.; Joseph M Sellers, Esqg.; Dean A Benjamn
Spencer; Ariana Tadler, Esq.; and Helen E. Wtt, Esg. I|ncom ng
Comm ttee nenbers David Burman, Esq., and Judge Davi d Godbey, al so
attended. Professor Edward H. Cooper participated as Reporter, and
Professor Richard L. Marcus participated as Associate Reporter
Judge John D. Bates, Chair; Catherine T. Struve, Reporter;
Prof essor Daniel R Coquillette, Consultant; and Peter D. Keisler,
Esq., represented the Standing Comm ttee. Judge A. Benjam n CGol dgar

participated as liaison from the Bankruptcy Rules Conmttee.
Prof essor Daniel J. Capra participated as |iaison to the CARES Act
Subconmi tt ees. Susan  Soong, Esq. , participated as Cderk

Representative. The Departnent of Justice was further represented
by Joshua E. Gardner, Esq. Rebecca A Wneldorf, Esq., Julie
Wl son, Esq., Kevin Crenny, Esq., and Bridget M Healy, Esq.,
represented the Rul es Conmittee Staff. John S. Cooke, Director, Dr.
Enmery G Lee, and Jason Cantone, Esq., represented the Federal
Judi ci al Center.

Menbers of the public who joined the neeting are identified in
the attached Teans attendance |ist.

Judge Dow opened the neeting by noting that there is a |ong
agenda, and with nmessages of thanks and wel cone.

The Administrative Ofice staff were thanked for all the work
in arranging, training nmenbers in, and nonitoring the wonders of
technol ogy that make a renote neeting possible. Preparation for
this first nmeeting as chair showed that the work of assenbling the
agenda book is nore chall enging than woul d have been i nagi ned.

The next neeting will likely be schedul ed for sone tinme during
the week of March 22 - 26, 2021. Perhaps it will be possible to
resume neeting in person

In the ranks of com ngs and goi ngs, Judge Bates counts for
both. He is | eaving our Commttee, but will continue to be invol ved
with the work in his newrole as Chair of the Standing Conmttee.
The Chief Justice “kept himfor us.”

Virginia Seitz has provided great help as a veteran of nany
subconm ttees. Judge Gol dgar has been a friend for | ong before he
or Judge Col dgar becane judges, and is “ny bankruptcy guru.”
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New nenbers are Judge David Godbey, Northern District of
Texas, and Davi d Burnman, Esq., of Perkins Coie in Seattle. They are
engaging with this neeting while pandem c-related delays have
forestalled conpletion of the process that will establish ful
voting status. They are wel conme additions.

The new “rul es clerk” is Kevin Crenny. The Cormittee wi |l nake
as nmuch use of his talents as it can nmanage in the conpetition with
ot her commi ttees.

Prof essor Capra, Reporter for the Evidence Rules Commttee,
has taken on new responsibilities as coordi nator of the CARES Act
Subconmi tt ees established by the other four advisory conmttees. He
has provided invaluable service in coordinating their approaches
and novi ng di vergence toward convergence.

Judge Dow reported on the June neeting of the Standing
Commttee. The CARES Act was a mmjor topic of discussion. The
proposal that the new diversity disclosure rule, Rule 7.1(a)(2) be
recommended for adoption was remanded for further consideration of
the provision that attenpts to direct the parties’ attention to the
need to provide i nformation about citizenshi ps as they exist at the
nmonment that controls the existence of conplete diversity. That
guestion is on today’s agenda. The proposals to anmend Rul e 12(a) (4)
and to adopt Social Security review rules were approved for
publ i cation. Approval narked the success of |ong and hard work by
the Social Security Review Subconmttee.

Legi sl ati ve Report

Julie Wlson reviewed the chart of pending |egislation that
woul d affect one or another of the sets of rules. The only new

event since the report last April is passage of the Due Process
Protections Act, which adds a new subdivision (f) to Crimna
Rule 5. The bill awaits the President’s signature.

The many other bills sunmari zed on the chart may | apse wi t hout
further action when this Congress expires and gives way to a new
Congress next January.

April 2020 M nutes

The draft M nutes for the April 1, 2020 Conmi ttee neeting were
approved w thout dissent, subject to correction of typographical
and simlar errors.

Rule 7.1

The remand of Rule 7.1 by the Standing Conmttee was
i ntroduced by a sunmary of the provision that proved troubl esone.
Proposed new Rule 7.1(a)(2) requires a statenent that, in actions
in which jurisdiction is based on diversity under 28 US. C
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§ 1332(a), a party or intervenor mnust name and identify the
citizenship of every individual or entity whose citizenship is
attributed to that party or intervenor. The inmediate inpetus for
t he proposal, which reflects current practice in many courts, is to
reflect the rule that for diversity purposes the citizenship of an
LLCis the citizenship of all of its owners, including citizenships
that are attributed to an owner. The proposal reaches beyond LLCs,
however, to include every situation in which a nonparty’s
citizenshipis attributed to a party for the determ nati on whet her
there is conplete diversity.

The published proposal called for disclosure of citizenships
“at the tinme the action is filed.” Several public coments
suggested that defendants often renpbve state-court actions w thout
gi vi ng adequate thought to the conplexities of attribution rules,
and that the rule should be revised to point to the tinme of

removal . The draft considered at the April neeting |ooked to
di sclosure “at the time the action is filed in, or renoved to,
federal court.” Discussion of this draft pointed out that it

remai ned inconplete. The rules that neasure the existence of
conplete diversity for establishing or defeating jurisdiction
occasionally look to a tine different from the tinme of initial
filing or renmoval. The draft was revised to reflect this
conpl i cation

The proposal taken to the Standing Commttee called for
di scl osure of citizenships attributed to a party:

(A) at the time the action is filed in or renoved to
federal court; or

(B) at another time that nay be rel evant to determ ning
the court’s jurisdiction.

The St andi ng Conmmittee was concerned that sone | awyers are not
sophi sticated students of the somewhat obscure el aborations of the
rules that may require a determ nation of citizenships at a tine
different fromfiling the action or renoving it; “at another tine
that nay be rel evant” was i ntended to point | awers toward t he need
to be alert to these rules. But this provision m ght provoke nany
| awyers to engage in unnecessary research in the vast majority of
cases in which diversity is established or defeated at the tine of
first filing or renoval.

A sonewhat different concern al so was rai sed. The requirenent
to disclose citizenships “at the time[s]” described in
subpar agraphs (A) and (B) m ght be m staken as speaking only to the
time for making the disclosure, not to the “time” of the
citizenships that nust be disclosed. Al though this m stake should
not be made, thought mght be given to adding a redundant but
per haps hel pful cross-reference to the provisions of Rule 7.1(b)
that govern the time for making a Rule 7.1 disclosure:
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* * * g party or intervenor nust, unless the
court orders otherwise, file at the tine set
by Rule 7.1(b) a disclosure statenent * * *

Al though there should be no mstaking the neaning of the rule
wi t hout these words, good drafting may at tinmes be inproved by

addi ng redundant words for the benefit of those who will not read
carefully. This question will be presented to the Conmittee for
further consideration by e-mail exchanges after this neeting

concludes if warranted by new rul e text.

The sinplest way to address the potential confusion that
roubl ed the Standing Comm ttee woul d be to elinm nate any reference
othetime of the attributed citizenships that nust be consi dered
n nmeasuring conplete diversity. A rule that refers only to the
ime of initial filing, or to the tine of initial filing and the
ime of renoval, would be inconplete and could divert attention
rom the need to consider additional or renewed disclosures when
iversity nust be nmeasured as of a tinme different frominitial
filing or renoval. No rule could set out all the diversity rules as
t hey stand now, nmuch | ess as they may be further el aborated in the
future. Nor can an Enabling Act rule nodify any part of the rules
of subject-matter jurisdiction. And any general fornula that
adverts to the need to consult the diversity rules is likely to be
subject to the sanme risks as “relevant to determning the court’s
jurisdiction.”

t
t
[

t
t
f
d

A committee nmenber suggested that it is inmportant to retain
rule text that signals the need to consider the rules that in sone
cases require that jurisdiction be nmeasured by citizenships as they
exist at some tine other than filing or renoval. This proposa
read:

(A) at the time the action is filed in or renoved to
federal court; or

(B) at any other tinme that controls the determ nation
of jurisdiction.

The nenber who advanced this proposal explained that the “any
other relevant tinme” approach seens nisleading on its face. The
Commttee Note explains it, but we cannot expect that people wll
read the note. Still, it will help to retain an i nproved version of
the remnder to think about the diversity rules. The Standing
Comm ttee was worried about forcing parties to do unnecessary work
in researching diversity jurisdiction lore, but nobst cases are
sinple and will not prod the parties into research they do not
need.

D scussion began by considering whether this revised
formulation of subparagraph (B) would allay the Standing
Commttee’'s concerns. It is nore direct than “may be relevant to
determining.” It clearly identifies “tinme” as part of the diversity



177
178
179
180

181
182
183
184
185
186
187
188
189
190

191
192
193
194
195

196
197
198
199
200
201
202
203
204
205
206
207
208
209
210
211
212
213

214
215
216
217
218
219
220
221
222
223
224

M nut es

Cvil Rules Advisory Conmittee
Cct ober 16, 2020

Page 5

cal culation, not the procedural mtter of the tine to make
di scl osure. But “the easier way” would be to del ete subparagraph
(B) entirely. “Advocacy would be required” to advance any likely
ver si on of subparagraph (B)

The next observation was that it is inportant to have a
diversity disclosure rule. It is not as inportant to provide a
remnder in rule text that the rules for determning conplete
diversity are not always sinple. A rule shorn of subparagraph (B)

will capture alnost all cases. The sane view was expressed by
anot her participant. “Doing sonething is inportant. Subparagraph
(B) is designed to pick up the rare and conplicated cases.” It

shoul d not be allowed to i npede adoption of a disclosure rule that
i s needed because | awyers do m ss the need to consider citizenships
attributed to an LLC.

These initial observations were followed by the suggestion
t hat what ever version energes as the Commttee s first choice, it
will be inportant to present both alternatives to the Standing
Commttee. That is particularly so if the preferred version
i ncl udes sone version of subparagraph (B)

A new question was raised by asking whether the “or” between
subpar agraphs (A) and (B) shoul d be “and.” Di scl osures shoul d begin
at the tinme of filing or renoval. Subparagraph (B) addresses the
possibility that an additional disclosure wll be needed as an
action progresses through intervention, other changes of parties,
and the like. The style convention directs that “or” includes
“and,” but (B) seens likely to be always an addition, not an
alternative. Gther commttee nmenbers supported “and.” “or” nmay seem
to send a signal that once a party has made a disclosure, the
requirenent is satisfied and need not be considered again.
Disclosure is a continuing obligation because the rules that
control subject-matter jurisdiction demand continuing inquiry. But
“or” also was supported by the observation that new circunstances
shoul d not require a renewed di scl osure of circunstances that have
not changed since a first disclosure. For exanple, a plaintiff who
has filed a diversity disclosure and later anmends to join a new
def endant should not have to file a second disclosure if its
citizenshi ps have not changed.

Concerns were expressed about the approach that woul d di scard
bot h subparagraphs (A) and (B). It could force nore | egal analysis
by those who are uncertain about the rules for determning
diversity jurisdiction. Retaining both subparagraphs wll alert
people to the nuances of subject-matter jurisdiction rules that
allow no shortcuts. It is inportant to draft the best possible
version of subparagraph (B) and then undertake to persuade the
Standing Conmittee to accept it. Oher commttee nenbers agreed
that “the nore detail the better,” and that this “is too inportant
an issue” to avoid spelling it out in detail. At the sane tine, “it
is inmperative to have clarity.”
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This strong consensus of many conmittee nmenbers was found to
support going back to the Standing Commttee with sone version of
subpar agraph (B). However (B) cones to be drafted, it will be only
an increnmental change fromthe version that raised doubts in the
Standing Commttee. But the care taken in discussing and revising
the proposal justify taking it back to the Standing Conmittee.

Furt her di scussion focused on revising subparagraph (B). “any
other time that controls the determ nation of jurisdiction” was
guestioned: it 1is not time but the court that determ nes
jurisdiction. “time of the citizenship that establishes”
jurisdiction was suggested as an alternative. O perhaps “that
establ i shes whether there is jurisdiction.

Alternatives wusing “relevant” were brought back to the
di scussion. One fornulation called for disclosure of citizenships
attributed to a party “whenever relevant to determ ning the court’s
jurisdiction, including the time the actionis filed in or renoved
to federal court.” Why shy away from “relevant”? This fornul ation
al so addresses the “and - or” choice. Parties tend to shy away from
reveal ing the owners of LLCs, and this inposes a clear continuing
bur den.

A judge suggested that the | anguage shoul d key to events that
affect jurisdiction. Further disclosure is required if you create
an event that affects jurisdiction. This |anguage could do that:

* * * nust file a disclosure statenent * * * when:

(A) the actionis filed in or renoved to federal court,
and

(B) any subsequent event occurs that could affect the
court’s jurisdiction.

Wth brief further discussion, the Commttee agreed
unani nously on this version.

Presenting this version to the Standing Conm ttee nust take
account of their concern with the “relevant to” version of
subparagraph (B). They may have simlar concerns with the new
version, even though the focus on a “subsequent event” sends a

clear signal that in nost cases there will be no occasion to | ook
beyond the tinme the action is filed in federal court or renoved to
it. It will be inportant to provide as an alternative, although

wi t hout recommending it, the second-best approach that discards
bot h subparagraphs (A) and (B)

It remains to be determ ned whether to report this proposal to
the Standing Commttee at its January neeting or to wait for its
spring neeting. The choice will be nmade by the Conmittee Chair in
consultation with the Standing Commttee Chair.

Rul e 12(a)
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Rul e 12(a) establishes the tinmes for serving a responsive
pl eadi ng. Paragraph 12(a) (1) begins by deferring to statutes that
set different tinmes: “Unless another tinme is specified by this rule
or a federal statute * * *.” This qualification does not appear in
ei ther of the next paragraphs, (2) and (3). It is clear, however,
that there are federal statutes that set different tines than
par agraph (2) for sone actions brought against the United States or
its agencies or officers or enployees sued in an official capacity.
No statutes have yet been uncovered that set a different tine than
paragraph (3) for an action against a United States officer or
enpl oyee sued in an individual capacity.

Al though it mght be argued that the provision in paragraph
(1) that recognizes different statutory times carries over to
par agraphs (2) and (3), that is not the way the rule is structured.
Nor isit wisetorely onthis argunent. Reading Rule 12(a) in this
way to achieve a sound result would pave the way for disregarding
clear drafting in other rules.

It is easy to draft a correction. The provision for federa
statutes could be noved into subdivision (a) so that it applies to
all of paragraphs (1), (2), and (3):

(a) TiIME TO SERVE A RESPONSI VE PLEADI NG (BHhr—CGeneral— Unl ess
another tine is specified by this—+ule—-or a federa
statute, the tine for serving a responsi ve pl eadi ng
is as foll ows:

(1) In General.
(A) a defendant nust serve an answer * * *,

Di scussion of this question at the April neeting cane to a
cl ose bal ance. The present text is wong at | east as to paragraph
(2). The Freedomof Information Act and Government in the Sunshine
Act both establish a 30-day tinme to respond, not the general 60-day
period set out in paragraph (2). There is no reason to supersede
these statutes. It is better to make rule text as accurate as it
can be made.

The question is sonewhat different as to paragraph (3) because
no statutes that set a different time have been found. But such
statutes may exi st now, or may be enacted in the future. Here too,
there is no reason to supersede these statutes, nor to encounter
what ever risks that might arise fromthe rule that a valid rule
supersedes an earlier statute while a valid rule is superseded by
a later statute. Including paragraph (3) in the general provision
will do no harmif there is not, and never will be, an inconsi stent
statute. And including it is desirable in the event of any
i nconsi stent statute.

The counter consideration is the famliar question whether it
is appropriate to address every identifiable rule mshap by
corrective anendnent. A continuous flow of mnor or exotic
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anmendnents nmay seem a flood to bench and bar, and distract
attention from nore inportant anendnments. This consideration
conduces to proposi ng changes only when there i s sone evi dence t hat
a m sadventure in rule text causes problens in the real world.

This topic was brought to the agenda by a |awer who
encountered difficulty in persuading a court clerk to issue a
sutmmons  providing a 30-day response tine in a Freedom of
I nformation Act action. The clerk was ultimately persuaded. The
Department of Justice said in April that it is famliar with the
statutes, and honors them but that it often asks for an extensi on,
and particularly seeks an extension in actions that involve both
FO A clains and other clains that are not subject to a 30-day
response time. From their perspective, paragraph (2) does not
present a problem

Di scussi on began with the observation that Rule 15(a)(3) al so
governs the tine to respond to an anended pl eadi ng. But this does
not seemto conflict wwth the federal statute question presented by
Rule 12(a). Rule 15(a)(3) sinply calls for a responsive pleading
“Wthin the tinme remaining to respond to the original pleading or
wi thin 14 days after service of the amended pl eadi ng, whi chever is
later.” If nore than 14 days renmain in the tinme set by Rule 12(a),
including its incorporation of different statutory tines, Rule
15(a) (3) makes no difference. If fewer than 14 days remain, Rule
15(a)(3) extends the tine.

The Departnent of Justice renewed t he observati ons nade at the
April neeting. There is no need to fix this mnor break inthe rule
text. There is arisk that if the change is nade, a court m ght be
msled as to its discretionto extend the tine to respond to a FOA
claimin cases that conmbine FOA clains with other clains that are
subject to the 60-day response tinme. The Conmittee Note to an
anended rul e could say that the amendnent nerely fixes a technica
probl emand does not affect the court’s discretion, but “we wel cone
the chance for a longer period in resource-constrained cases.”
Anot her comm ttee nmenber agreed with this view

The contrary view was expressed. If there is a chance that
this is tripping people up, why not fix it? It does seema m st ake
in the rule text that deserves correction.

This view was questioned by suggesting that the problem
descri bed by the Department of Justice is a bigger one than the
i nconveni ence described by the | awyer who brought this problemto
us. It is nice to make the rul es as perfect as can be, but “l don’'t
like to create problens for the Departnent of Justice to fix what
may be a rare problemfor plaintiffs.”

A proponent of anendi ng Rul e 12(a) suggested that the question
is close. But the problem described by the Departnent of Justice
does not seemreal. The Departnent position was renewed in reply.
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“Inherently, it’s a prediction. W have no experience with the
proposed rule.” But a nunber of career Departnent |awers are
concerned. “Hybrid” cases do arise with both a shorter statutory
period and the longer Rule 12(a)(2) period. This is a “predictive
poi nt.”

The proposed anendnent failed of adoption by an equally
divided vote of 6 conmittee nenbers for, and 6 against. The
proposal will be carried forward for further consideration at the
March meeti ng.

CARES Act Subcomm ttee Report

Judge Jordan presented the report of the CARES Act
Subconmittee that was appointed to take up the invitation in
8§ 15002(b)(6) of the CARES Act to “consider rul es anendnents * * *
t hat address energency neasures that nay be taken by the Federal
Courts when the President declares a national emergency * * *.” He
began by expressing admration and thanks for the hard, constant,
and inmaginative work of subcommttee nenbers Boal, Lioi, and
Sellers, and of the Adm nistrative Ofice staff and the reporters.
Judge Bat es and Judge Canpbel | provided useful insights. Professor
Capra was cl osely i nvol ved but was respectful of the subcommttee’s
role in working through differences with the approaches taken by
the parallel subcommttees for the Appellate, Bankruptcy, and
Crimnal Rules Commttees.

The first question is whether we need a general energency
rules provision in the Civil Rules. The CARES Act directs us to
consider rules anmendnents, but does not say that any nust be
pr oposed.

The tinme frame for this work is set for all advisory
commttees. Draft energency rules are to be presented to the
Standing Conmmittee in January for general and conparative
di scussion. The goal is to have each advisory conmttee propose
rules drafts for publication at the spring neeting of the Standing
Comm ttee. Subcommittee work will continue during the weeks that
lead to the report to the January neeting, taking account of the
progress made this fall by the other advisory conmttees and
seeking to resol ve differences i n comon draft provisions that seem
to involve nore style than substance.

The argument for not proposing a general energency rules
provision is that the neasures of flexibility and discretion
del i berately and pervasively built intothe Gvil Rules have proved
adequate to the challenges presented by the Covid-19 pandem c
Lawyers and courts, working together, have nmade use of renpte neans
of conmuni cation to continue with effective pretrial work. Trials
present a greater challenge, but the rules may wel | acconmobdat e any
practical |y workabl e approaches t hat nmay be adopted. It may suffice
to identify a few Gvil Rul es provisions that pr esent
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i nsur nount abl e obst acl es and address themdirectly w thout fram ng
a nore general rule. This approach, however, wll depend on
conti nui ng experience with responses to pandem c circunstances and
on our ability to understand the | essons presented by experience.

At its nost recent neeting, the subcommittee reached a
consensus of equi poi se on the question whether a general energency
rule should be proposed, either along the lines of the current
draft or in some other form

Even if the conclusion is that it is better not to adopt a
general enmergency rule, it will remain inportant to craft the best
general rule we can manage. |nportant advantages could be gai ned
frompublishing a general rule for corment next summer even with a
recommendation that it not be adopted. Public comment may provide
a broader base of experience that identifies problens that we have
not yet considered, and also difficulties created by rules texts
that seemto inpede suitable responses to the probl ens.

Drafting a general energency rule has proceeded through a
series of stages. The first draft was very broad, l[ooking for a
decl aration of energency at a | evel higher than action by a single
judge in a particul ar case, but recogni zing great responsibilities
for both court and parties. This approach was whittled back. The
next steps presented alternatives. One version was to authorize
departures fromany rule, subject to alist of rules that coul d not
be varied. The alternative version authorized departures only from
a specific list of rules.

Those versions were succeeded by the draft Rule 87 in the
agenda book. This draft authorizes only a small nunber of Emergency
Rul es and provi des specific texts for them An Energency Rul e woul d
take the place of the general rule for the period covered by a
declaration of a rules energency. Only six Emergency Rules are
provi ded, and two of themare presented in overstrike formwth a
suggestion that they shoul d be consi dered but then dropped fromthe
set. The three Energency Rules for service of process begin with
the full text of the present rule and add alternative neans of
service that are avail able by court order. Emergency Rule 6(b)(2)
woul d all ow the court to extend the tinme for meking post-judgnent
notions, but presents difficult issues of integration wth
Appel late Rule 4(a)(4) that wll require close wiork with the
Appel l ate Rul es Commttee. The renmaining two address “open court”
provisions in Rules 43(a) and 77(b), but ongoing experience with
t he Covi d-19 pandem c suggests that the present rul e texts have not
i npeded courts fromresponding with all appropriate accommobdati ons.

This draft was i nformed by general experience of commttee and
subconm ttee nenbers, by reports from many sources that include
court opinions, and by responses to a general survey published by
the Adm nistrative Ofice.
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The subcommittees for other advisory conmttees are taking
different approaches. The current Appellate Rule 2 draft is
essentially w de open, authorizing departure from any Appellate
Rule. The current draft Crimnal Rule 62 is quite different,
listing the only rules that can be nodified, prescribing the
greatest nodifications that can be permtted, and allow ng | esser
nodi fications. It is *“very careful, very |ocked down, very
specific.”

The report continued with the observation that there are good
reasons why different sets of rules should take different
approaches to an energency rule. Common provisions are likely to
energe, for equally good reasons. But the Appellate Rul es operate
in a setting that nmay support broad freedomto adjust practice on
a nearly case-by-case basis. The Crimnal Rules, on the other hand,
operate in a setting and internal tradition that inpose grave
restraints arising fromconstitution, statute, received practice,
and the overwhel m ng i nportance of conviction for each defendant
that conmes before the court. The Bankruptcy Rules involve sone
functions that are nearly adm ni strative, while other functions are
full -bl own adversary proceedings that frequently rely on the G vil
Rul es.

These di fferences anong the contexts of the different sets of
rules will be an inportant influence in shaping the elenents of
uniformty and divergence in the correspondi ng enmergency rules.

Qobvi ously conmmon questions ask how to defi ne an energency and
who is responsible for declaring an energency. In the end it my
seemt hat sone variations are desirable, but the subconm ttees have
wor ked hard to converge on comoDn provi sions.

Definitions of an energency began with the formula in the
CARES Act invitation to rul emaki ng. An energency woul d energe when
the President declares a national energency under the Nationa
Enmer genci es Act. This formul a was qui ckly di scarded. One problemis
that national energencies are declared with some frequency, and
sonme of themendure for nmany years. Most of themhave no connection
to circunstances that may interfere with judicial functions. This
definition of an energency woul d create no effective constraint on
the power to declare an energency.

Anot her shortcom ng of the national energency approach is that
it does not respond to the prospect that many energencies may arise
that severely inpair court operations in a particular part of the

country. Severe weather events, l|ocal epidemcs, a courthouse
bombi ng, civil unrest, disruptions of travel or electronic
conmuni cations, and still other events are famliar.

Recogni zi ng the need to adapt to | ocal or regional energencies
m ght | ead only to dependi ng on energency decl arations by state or
|l ocal officials or legislatures. But that course, in conmon with
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t he nati onal energency approach, woul d | eave courts at the nercy of
t he executive or perhaps | egislative branches. It is better torely
on judicial authority to address judicial needs.

Different judicial authorities have been considered. Reliance
m ght be placed on judges acting in individual cases; a district
court acting as a court or through its chief judge; a circuit court
acting as a court, through its chief judge, or through a circuit
council; or the Judicial Conference of the United States. Draft
Rule 87 and draft Crimnal Rule 62 have settled on the Judicial
Conference as the sole body with authority to declare an ener gency
and to establish its contours. The Bankruptcy Rules draft adds
ot her actors, and the Appellate Rules draft does not involve the
Judi ci al Conference except to authorize it to overrule a |oca
circuit emergency declaration.

The definition of an enmergency began by speaking of a
“judicial energency.” That term however, is used in other contexts
that do not resenble the kinds of enmergencies that nay justify
departures from general rules texts. The several conmmttees have
adopted instead the “rul es energency” term

The rul es energency concept is functional. Draft Rule 87(a)
reads:

(a) RuwES EMERGENCY. The Judicial Conference of the
United States nmay declare a rules energency
when extraordinary circunstances relating to
public health or safety, or affecting physical
or electronic access to a court, substantially
inmpair the court’s ability to perform its
functions in conpliance with these rules.

This fornula was accepted froma Crimnal Rule 62 draft. Crim nal
Rul e 62 goes on to add a further el enent:

and (2) no feasible alternative neasures would elimnate
the inmpairnent within a reasonable tine.

The Crimnal Rules Subcommittee report says clearly that this
el enent refers only to alternative neasures that are in conpliance
with the Crimnal Rules. The G vil Rules Subcommittee believes that
alternatives nust be considered as an i nherent part of determ ning
whet her the court can performits functions in conpliance with the
rul es. This added enphasis does not seem necessary —the Judi ci al
Conf erence can be trusted to proceed carefully and may be confusi ng
because it seens to add sonething different but actually does not.

A decl aration of a rul es energency nust designate the court or
courts affected by the emergency. This feature is comon to all of
the sets of rules, recognizing the prospect of |ocal or regional or
nat i onal energencies. Rule 87(b)(2) allows a declaration to
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aut horize only one of the Energency Rules specifically defined in
Rul e 87(c). The declaration must be limted to a stated period of

no nore than 90 days. It “my be renewed through additional
declarations * * * for successive periods of no nore than 90 days
* * * 7 This renewal provision departs slightly fromCrim nal Rule

62(b)(3)(A), which allows the Judicial Conference to “issue
addi ti onal declarations if energency conditions change or persist.”
This variance is an exanple of the style issues that should be
wor ked out anong the subcommittees before committee reports are
prepared for the January Standing Conmmttee neeting. (The
provisions of Crimnal Rule 62(c) appear to authorize specific
actions in the discretion of the court in a specific case. At | east
two paragraphs in Rule 62(d) require authorization by the chief
judge of the district, or if the chief judge is not available the
nost senior active judge of the district or the chief judge or
circuit justice of the circuit. These additional gatekeepers do not
fit into the structure of the current Cvil Rule 87 draft, which
prescri bes specific Enmergency Rul e texts that can be i npl enented in
any case by order of a court that is included in the decl aration of
ener gency.)

After this introduction, the first question was whether the
three Emergency Rule 4 provisions were created in response to
reports of real world difficulties in serving process. And have t he
ot her subcomm ttees considered simlar problens?

Judge Jordan responded that the Rule 4 provisions, and al so
the Rule 6(b)(2) provision for extending the tine for post-judgnent
notions, did not energe from enpirical concerns. Instead they
energed from a survey of all the rules that |ooked for absolute
requirenents or limts that cannot be applied flexibly or varied as
a matter of discretion. Commttee nenber Sellers drew up a |ong
|ist of possible barriers inthe rules, but for nowit appears that
few of them cannot be managed in ways that surnmount or bypass the
barriers.

Prof essor Capra added that the Evidence Rules Conmttee
decided early on that there is no need for an energency provision
in the Evidence Rules. Civil Rule 43(a) and the corresponding
Crimnal Rule allow for renote testinony. The Evidence Rules
support that approach. And there are no other Evidence Rules
i ssues. The subconmmttees for the other four advisory conmttees
began with quite different approaches, influenced by the structure,
character, and traditions of the different rules sets. But they
have continually noved cl oser together. At present, the proposed
revision of Appellate Rule 2 is quite open-ended. The Bankruptcy
rule focuses on the opportunity to extend the tinme limts for
acting under the rules. The Crimnal Rules draft is developed in
nore detail than the others, |ooking to such matters as the nunber
of alternate jurors, substitution of a sumpns for an arrest
warrant, bail hearings, and the like. “It’s a very careful rule.”
Sonme of the abundant differences are matters of style that will be
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resolved readily, at least for such sinple matters as the rule
caption.

O her differences may lie at the margin of substance and styl e
—an exanple is that Ctimnal Rule 62(a) defines a rules energency
in the abstract, and then relies on Rule 62(b) to authorize a
decl aration of emergency. Cvil Rule 87(a), on the other hand
conbi nes these elenments by providing that the Judicial Conference
may decl are a rul es enmergency “when” the el enents of the definition
are satisfied.

The subcommittees have discussed at |ength a provision for a
“soft |anding” when an energency ends while an action begun under
authority of an enmergency departure fromthe general rule has not
been conmpleted. Civil Rule 87 may not need this provision, set out
in the current draft as subdivision (d), if the only Emergency
Rul es that survive govern service of process. The provision may be
nore inportant if Emergency Rule 6(b)(2) is adopted in some form
addressing extension of the time for post-judgnent notions and
affecting the time to appeal, but the provision mght be
incorporated in the Enmergency Rule text rather than carry forward
as a separate subdivision.

The Bankruptcy Rule draft authorizes declaration of an
energency by the Judicial Conference, the chief judge of the
circuit, or the chief bankruptcy judge. Wether or not the
alternatives to the Judicial Conference nmake sense for Bankruptcy
Rul es, they do not seem necessary for the Gvil Rules.

Di scussion progressed to the question whether to propose any
general energency rule. It was noted that after considering the
long list of rules that mght be so inflexible as to create
significant problens in a time of energency, the subconmttee
concluded that alnost all seem fl exi ble enough, particularly when
conbined with the sweeping provisions for pretrial orders in Rule
16. But the subcomm ttee surely does not have conpl ete i nfornation
about experience in practice around the country. Publishing a
general rule proposal will be a good way to attract information
about rules that in fact have presented worri sone probl ens.

This comrent concluded by noting that if some version of
Enmergency Rule 6(b)(2) is adopted, it will be inportant to provide
a nmeans of protecting against the possibility that the end of the
energency mght defeat both the right to prevail on the post-
j udgnment notion and any opportunity to appeal.

The Conmittee was rem nded that a decision to recomrend
agai nst adoption of the best Rule 87 draft that can be crafted need
not mnmean abandoning the effort to protect against the problens
identified in the Enmergency Rules spelled out in Rule 87(c). The
Rule 4 alternatives easily could be achieved by adopting them as
anmendnent s of the correspondi ng present rul es provi sions, and doi ng
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so on the sanme tinme tabl e as proposed for Rule 87. This possibility
may i ndeed be a reason for reconmendi ng agai nst adoption of Rule
87. The post-judgnment notions provision of Rule 87(c)(4) would be
nmore difficult to achieve as a stand-al one provision so long as it
does not seem wise to add sone flexibility outside of energency
circunstances. Arevision limted to enmergency circunstances woul d
have to provide sonme definition of the qualifying circunstances,
and if the word “energency” is used there would be an obvi ous ri sk
of confusion with any general emergency rule provision adopted in
rules other than the Cvil Rules.

Publication, even wth a negative recomendation, was
supported by pointing out that “the situation is still evolving.”
Revi ew of current experience seens to showthat the Gvil Rules are
so flexible as to adapt well to a nationw de enmergency. But it nay
be too early to rely on what we think we know about present
experience. Miuch mght be learned in the public comrent process.

This view was suppl enented by a report that one partici pant
has sought out the experience of court clerks around the country.
No problenms with Rule 4 or 6(b)(2) have been reported, and the view
is that the Gvil Rules are working well.

Prof essor Capra reported that all of the other subcommttees
are noving forward toward recommendi ng publication of a genera
energency rule, although that prospect is somewhat uncertain for
the Appellate Rules Committee. That will |ikely becone clear after
their neeting next week.

Judge Jordan agreed that “there are excellent argunents for
putting it out there.” The experience and reactions of
practitioners can teach us. But so far, the Gvil Rules seemto be
working quite well. In response to a question, he agreed that state
courts may provide val uabl e experience as well. The subcommttee
has not had tinme for a systematic survey of state experience, but
has considered the scraps of information that have becone
avai |l abl e. Justice Lee noted that Utah has not found a need to
anmend their civil rules, and added t hat good sources of information
will be the National Center for State Courts and the Conference of
Chi ef Justices. This discussion was extended, repeating the hope
that publication will provide the benefit of w der conments that
may spur the commttee’s imagination.

Sonme doubt was expressed. There could be some value in
publ i shing a general energency rule that the Commttee recomends
not be adopted. But we nust be sure to reassure judges and | awers
that flexibility is avail abl e under the general rules as they are.
W are doing well so far.

Attention turned to the fit of Rule 87(d) with the rest of the
rule. It says that a “proceeding” not authorized by rule but
commenced under an energency rule may be conpleted under the
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emergency rul e when conpliance with the rule would be i nfeasible or
work an injustice. Does service of process under any of the three
Enmergency Rules 4 anpbunt to a “proceeding”? Perhaps “procedure”

would be a better word. Mre generally, is this “soft |anding”
provi si on necessary? O her subcommttees have simlar provisions,
at least for the tine being. But if Energency Rule 6(b)(2) survives
through Rule 87(c)(4), it may be the only rule that needs this
survival provision. | f so, subdivision (d) mght be folded into
draft Rule 87(c)(4). But addi ti onal energency rul es may be added to
the list in the present draft. Subdivision (d) will remain as a
separate provision for the tine being.

Di scussi on of Emergency Rule 6(b)(2) turned to the probl em of
integration with Appellate Rule 4(a)(4)(A). Wat happens if a court
acts under the energency rule to extend the tine to file a post-
j udgnment notion? Does a notion filed under an extension qualify as
a notion filed within the tinme allowed by Rules 50, 52, 59, or 60
for purposes of Rule 4(a)(4)(A)? It was recognized that this
guestion nust be addressed in tandem with the Appellate Rules
Commttee. The Appellate Rules Conmttee Reporter, Professor
Hartnett, said that the question woul d be di scussed at the upcom ng
nmeeting of that commttee. The subconmittees will work together to
ensure an appropriate integration of the rules.

A question was raised as to the fit of the three Energency
Rul es that take the place of the correspondi ng general provisions
in Rule 4 with the Bankruptcy Rules. Rule 4 applies to adversary
proceedi ngs. The tentative answer was that there should not be a
probl em The Enmergency rul e takes the place of the general rule. It
shoul d be absorbed into bankruptcy practice, renenbering that the
addi ti onal means of service authorized by the Energency Rules are
avai lable only “if ordered by the court.”

The discussion of draft Rule 87 concluded with recognition

that the subcommttee will continue to pursue further devel opnent
in coordination with the other energency rules subcomittees,
including attenpts to achieve still greater uniformty. At the sane

time, it was recogni zed that there may be advantages in presenting
different approaches to the Standing Committee in January.
Consi deration of drafts that actually differ on sonme points nay
provide a stronger basis for deliberation than a nore abstract
description of drafting history and possi bl e variations that remain
wort hy of consideration.

MDL Subconmmi ttee Report

Judge Dow, chair of the MDL Subcomrittee, delivered the
Subconmi ttee Report.

Three issues remain on the subconmttee agenda: “Early
vetting”; adding new provisions to expand opportunities for
interlocutory appeals; and adopting explicit rules provisions for
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judicial involvenment in settlement, perhaps conjoined wth
provi sions for appointing |ead counsel that define |ead counsel
functions, responsibilities, and conpensati on.

Early “vetting” “Early vetting” has enconpassed a variety of
proposal s that rest on the perception that MDL consolidations tend
to attract a worrisone fraction of cases that woul d not be brought
as stand-al one actions because there is no reasonabl e prospect of
success. The neans of addressing this concern have evolved
continually in practice, largely as a result of cooperation anong
plaintiffs and defendants with approval and adopti on by MDL courts.
The nmeans that have been adopted may i ndeed help to cull out cases
that lack nerit, but they serve other purposes and are not al ways
used to achieve early dism ssals of individual actions.

The major nmeans of eliciting information about individua
cases involved into a practice of requiring “plaintiff fact
sheets.” This practice was wi dely, alnost universally, adopted in
t he MDLS t hat aggregated the greatest nunber of cases, particularly
in mass tort actions growi ng out of pharnmaceutical products and
drugs. The form of the fact sheets was negotiated at length on a
case- by-case basis. It commonly took nonths to settle on the form
and the form often called for a great deal of infornmation.
Def endant fact sheets evolved in parallel.

More recently, a new approach called an “initial census” has
been tested. The initial census fornms have tended to require |ess
detail than plaintiff fact sheets. They nay be used t o manage cases
by structuring initial disclosures, providing information that
helps in creating a |leadership structure, identifying different
categories of clains, guiding first-wave di scovery, and still nore.
This practice is evolving and can spread fromthe initial few MDLs
t hat have enbraced it to others as it proves successful and as MDL
practitioners carry it fromone proceedi ng to another.

Judge Rosenberg described the initial census procedure she has
adopted for the Zantac WMDL. The consolidated actions were
transferred to her in February, 2020. The first initial census
order was entered on April 2. It provides for a 2-page initial
census form to be followed by a 4 -page “census-plus” form Al of
the forms are uploaded to a registry operated by a third-party
provi der. The fornms nust be filed for all filed cases, and al so for
clainms by all clients of any attorney who applies for a | eadership
position even though an action has not been filed. The 2-page forns
identify the category of the clains —personal injury, consuner
medi cal nonitoring. They identify the plaintiff, the kind of
product each plaintiff took, what type of physical injury is
al l eged. The 4-page forns expand the information to identify what
drug was used when, where it was purchased, and what docunentation
is avail able to support the allegations. Defendants sinultaneously
provi de census data. Wien t he data provi ded by the defendants match
with the information provided by a plaintiff in the registry, that
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helps. It also helps if, for exanple, the plaintiff alleges
pur chase of a product at a tinme when the product was not avail abl e.
There are now nore than 600 filed actions, but tens of thousands
nore clainms are in the registry. It is nuch easier to manage the
600 actions than it would be to manage a proceeding that attracted
actual filings of tens of thousands nore cases. The registry
provi des another attraction for plaintiffs by tolling the statute
of limtations.

The initial census process, aided by Professor Jai ne Dodge as

special nmaster, is working well. It has been developed with the
col |l aboration of counsel and nmany agreed orders. The census
information “is a pillar of managing this MDL.” Information about

the types of clains helped in designating a | eadership team that
represents different claim types and provides a balance of
experti se.

Judge Dow noted that other judges as well have reported
positive experiences with initial census procedures. There is a
real prospect that the work of the subcommittee through years of
participating in nmany neetings with MDL |awer and judges has
hel ped focus attention and to pronote progress in “early vetting”
practices.

Judge Rosenberg added that both sides in the Zantac MDL want ed
early vetting. There has been only one discovery dispute. The
initial census and registry have helped. “There is so nmnuch
vol untary exchange of information.”

A comm ttee nmenber asked whether it would be useful to attenpt
to draft a court rule addressing initial census practices in ML
proceedi ngs, or whether it would be better to rely on judge
trai ning, manuals, JPM. guidance, and other devices to encourage
continued devel opnment? It was agreed that it is too early to nmake
this choice. It is inportant that there be a robust forum for
j udges and practitioners to keep up wi th ongoi ng devel opnents, with
wi despread sharing of information. The question whether a fornmal
court rule would be helpful will remain on the agenda.

| nterl ocutory Appeals Judge Dow noted that the question whether
greater opportunities for interlocutory appeals should be nade
available in WMDL proceedings has occupied nost of the
subcommittee’s attention for the |ast year. The subconmittee had
heard a | ot about the topic fromthose involved in mass tort and
pharma MDLs, but not nmuch from judges and | awyers involved in the
wi de variety of other MDLs. A day-long neeting to hear fromthose
involved in these other types of MDLs was arranged by Professor
Dodge and her Enory institute last June. It involved many | awers
the subcommttee had not heard from earlier, and both nore ML
j udges and appel | at e judges.
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A few of the judges thought it mght be helpful to do “sone
tinkering at the margins” because the specific criteria for
di scretionary interlocutory appeals under 28 U S.C. 8§ 1292(b) may
be too narrow to neet the needs of MDL proceedi ngs. A larger group
t hought there is no need to change —§8 1292(b), Rule 54(b) partia
final judgnments, and at tinmes mandanus provide sufficient
opportunities for review. Even Rule 23(f) nmay help at tines,
although it is limted to orders that grant or deny class-action
certification. Still others thought that the proposed cure is worse
than the disease. Interlocutory appeals inpose often |engthy
del ays, reduce the opportunities for coordination with parallel
state litigation as state courts becone inpatient with the del ay,
and confuse continuing proceedings in the MDL court.

After considering these argunents, the subcomm ttee decided to
forgo any effort to expand i nterl ocutory appeal opportunities by an
Enabl ing Act rule. Subconm ttee nenbers had di sparate views at the
out set, but converged on this outcone. If this reconmendation is
accepted, the proponents of expanded appeal opportunities wll be
wise to attenpt maxi num use of current appeal opportunities. |If
those efforts establish an enpirical basis for newrules, the topic
can be taken up again.

Di scussi on concluded with the observation of a subcommttee
menber that hard work had been done. “It was a conprehensive | ot of
work. We | ooked at all the issues.”

Supervi sing Leadership and Reviewi ng Settlenent The third subject
that remains at the front of the subcommttee agenda is franed by
a very prelimnary sketch of a rule that would spell out the
authority routinely exercised by ML courts in structuring
| eadershi p responsi bilities and conpensation, and al so address the
authority exerci sed by sonme MDL courts in reviewi ng and commenti ng
on settlenent terns that are negotiated by |ead counsel to be
offered to plaintiffs who are not their clients. The subconmttee
is only beginning to consider this topic. The draft rule was
created as a neans of identifying issues and focusing di scussion.
There is no sense whatever whet her study of these issues will |ead
to any proposal to reconmend a new rul e.

The extrinsic challenges to this undertaking are form dabl e.
Al nost no one anpbng experienced MDL practitioners wants it, either
those who typically represent plaintiffs or those who typically
represent defendants. Most experienced MDL judges do not want it,
and fear that any rule would inpede the desirable evolution of
practice that has enmerged from continuing efforts of counsel
courts, and the JPM.. The only support cones froma few MDL judges
and many acadenics who believe there is a serious need to provide
protections for individuals caught up in MDL proceedi ngs that as a
practical matter function in rmuch the sane ways as class actions
wi t hout providing the protections that Rule 23 provides for class
menbers. On their view, the theoretical distinction between a cl ass



871
872
873

874
875
876
877
878
879
880
881
882
883

884
885
886
887

888
889
890
891
892

893
894
895
896

897

898
899

900
901
902
903
904
905
906
907
908
909
910
911
912
913
914
915

M nut es

Cvil Rules Advisory Conmittee
Cct ober 16, 2020

Page 20

judgnment or settlenment that binds all class nmenbers and ML
proceedi ngs that require individual disposition or settlenent of
each individual action is a distinction w thout practical meaning.

Equally form dable intrinsic challenges face any attenpt to
draft a useful rule. Rule 23 provides a nodel for sonme of the
guestions, but by no neans all. Current practices reveal a nunber
of issues of professional responsibility that are in large part
confided to state law and that require sensitive judgnent. And
apart from that, there is a risk of inproper interference with
attorney-client relationships. The task would be to frame a rule
t hat does not stifle desirable practices but instead is authori zing
and |iberating. The subcomm ttee has only begun to consider the
chal | enges.

The subcommttee is considering the possibility that, as with
its past work, inmportant information and insights can be gai ned
fromarrangi ng anot her conference of judges and | awyers experi enced
with these issues.

A comm ttee nenber agreed that it will be desirable to gather
nore information, and noted that “it is gentle to say that sone
attorney-client relationships in MDLs are nore real than others.
Some who nominally have a lawer are not getting thoughtful
advi ce.”

The discussion concluded with the subcommttee s agreenent
that it should arrange to gather nore information. Al conmttee
menbers should help in identifying people who can provide a w de
range of views and experience at a neeting.

Appeal Finality After Consolidation Subcomm ttee Report

Judge Rosenberg delivered the report of the Joint Gvil-
Appel | ate Subconmittee on Appeal Finality after Consolidation.

The subcommittee was formed to consider the potential inpact
of the appeal finality ruling in Hall v. Hall, 138 S. C. 1118
(2018). The Court ruled that when originally independent actions
are consolidated under Rule 42(a), conplete disposition of all
clainms anong all parties to what began as an i ndependent action is
a final judgnent for purposes of appeal. The appeal nust be tinely
taken or the opportunity for review is lost. This rule had been
followed by sone circuits, but a large mpjority of circuits
foll owed one or another of three different approaches. The Court
relied on a consolidation statute enacted in 1813 that, |ong before
Rul e 42 was adopted in 1938, established this rule as part of the
definition of what “consolidation” is. At the sanme tine, the Court
noted that the determ nation whether this definition of finality
causes problens is better made in the Rules Enabling Act process
that in 8 2072(c) establishes authority to adopt rules that define
when a ruling is final for the purposes of appeal under § 1291.
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The subcommittee has engaged the Federal Judicial Center and
Dr. Enmery Lee to engage in docket research to identify the nature
of current Rule 42 consolidation practices and to | ook for rel ated
appeal finality issues. The search included all civil actions filed
in 2015, 2016, and 2017. Not all of those actions have concl uded,
but those years produced approximately equal nunbers of actions
that termnated before Hall v. Hall was decided and actions
termnated after it was decided. That could provide a good basis
for conparing the effects of the newrule with the effects of the
prior rules.

Excluding MDL consolidations, the search found 20,730
originally independent actions that becane consolidated into 5, 953
“l ead” actions. A sanple of 400 |lead actions was prepared that
i ncluded 385 that were suitable for study. Forty-eight percent of
the | ead actions were resol ved by settl enent, and anot her ni neteen
percent were voluntarily dism ssed. The di spositions of those that
remai ned i ncluded nine in which an originally independent action
was finally concluded before final disposition of the whole
consol idated action. Appeals were taken in six of these. Study of
t hese cases did not reveal any appeal problens arising fromthe new
finality rule.

The subconmittee net in August. It recogni zed that the absence
of any identified appeal problens is not definitive. As a sinple
exanple, a party may have w shed to appeal only to discover that
appeal tinme had | apsed before the effects of the new rule were
recogni zed. But it would be costly to expand the sanple drawn from
the 2015-2017 period, and still nore costly to |aunch a study of
| at er years.

The subcommittee has | aunched informal inquiries to see what
can be learned from clerks” offices in a few circuits wth
representatives in the conmttee.

The rule in Hall v. Hall is clear. It should be easy to
follow, at I|east when it becones clear in district court
proceedi ngs that all elenments of an originally independent action
have been resolved before final resolution of other parts of the
consolidation. But one difficulty nay be that |awers who have no
regul ar appellate practice nmay not know of it, or fail to renmenber
it intime. QGher problens may be quite i ndependent of appeal tine
probl ens, and al nost inpossible to observe. The need to take an
i mredi at e appeal may deprive the appellant of allies on appeal as
to issues that affect other parties whose cases have not been
conpletely resolved, interfere with efficient nanagenent of the
parts that remain in the district court, and face the court of
appeals with the prospect of two or even nore appeals in the sane
case.

The subcommttee will continue its work, recognizing that
there is no imedi ate need to consider rules changes. If changes
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are undertaken, the nost l|ikely approach will consider both Rule
42(a) and Rule 54(b). It will work to ensure that the |iaison from
the Bankruptcy Rules Conmittee is kept in touch with this work
given the inpact any rules anendnents wll have on bankruptcy
practice.

Information |Itens

Judge Dow noted that the neeting was switching to consider
information itenms. The information itenms include sonme famliar
topics that mght have advanced further had it not been for
pandem c circunstances in general and the need to devote speci al
efforts to the CARES Act energency rul e work.

Rul e 4(c)(3)

Rule 4(c)(3) may be anbiguous on the question whether the
plaintiff in an in forma pauperis or seaman’s action nmust nove for
an order for service of process by the marshal or whet her the court
nost nmake the order without a notion. This topic was added to the
agenda on a suggestion in the January, 2019 Standing Conmttee
nmeet i ng.

It is easy to draft around the anmbiguity. The rule could
clearly adopt one of at |east three options: The plaintiff nust
nove for an order; the court nust nake the order w thout a notion;
or there is no need for an order —the marshal nust make service
whenever i.f.p. status is accorded or a seaman is a plaintiff.

Choi ce anong the alternatives is not so easy. Making service
is a burden on the Marshals Service, particularly in districts that
i ncl ude | arge sparsely popul ated areas. Wen counsel is appointed,
it appears that counsel frequently prefer to make service. Efforts
have been undertaken to learn nore fromthe Marshals Service, but
the current pandem c has i npeded those efforts. Better information
may yet be avail abl e

One additional reason to carry this subject forward is the
wor k of the CARES Act Subcomm ttee. One of the possibilities being
studied by the subconmttee is a general revision of Rule 4 that
woul d expand opportunities to nake service by mail or comerci al
carrier. An anmended rule could be drafted in a way that authorizes
electronic service in circunstances that include sufficient
assurances of actual receipt. If such rules conme to be adopted, it
may be possible for service to be made as a routine function of the
clerk’s office, acting under the authority of § 1915(d).

Judge Dow noted that the Northern District of Illinois has an
informal arrangement with the United States Attorney to accept
service in certain i.f.p. cases.

This topic will be carried forward.
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Rul e 17(d)

An out si de proposal suggested that Rule 17(d) be anended to
require using the official title rather than the nane of a public
of ficial who sues, or is sued, in an official capacity:

A public officer who sues or is sued in an official
capacity may nust be designated by official title rather
t han by nane, but the court nmay order that the officer’s
nane be added.

Two prinmary reasons were offered to support this proposal. The
first isthat it will avoid the need for an automati c substitution
of the successor in office when the originally named officer |eaves
the of fice. The second is that retaining a single caption w ||l nake
it easier to track the progress of a case by nane wi thout having to
adjust for what nmay be a | ong chain of successive officers.

Thi s proposal was di scussed at the April neeting, |eaving the
matter uncertain. The advantages seem worthy. But there are
pot enti al di sadvant ages.

One range of difficulties arises fromthe uncertainty as to
just when an “official title” represents an office that can be sued
i ndependently of the i ncunbent. Rule 17(d) applies to plaintiff and
def endant officers, whether federal, state, or local. Many of them
have titles. Wiether the title represents sonmething nore than an
adj ective for the job may be uncertain. An official mght have the
capacity to claimbenefits for a public entity, or to take renedi al
action when ordered by the court, but not have a status that
carries over to a successor. Allowing a plaintiff to choose between
official title and name may avoid conplicated disputes. In
addi tion, special problens arise when a public officer is sued as
a substitute for suing a state under the fiction of Ex parte Young
that the action is not one agai nst the state. The Conmittee Note to
the 1961 anmendnents of Rul e 25 suggests a confident viewthat these
problens are not significant, but it may be better to avoid the
argunents that mght be made when suit is effectively brought
agai nst an office described by an officer’s title.

The earlier discussion suggested that few practical problens
arise from automatic substitution under Rule 25. The process is
usually seanmless. If so, there is little reason to revise a
practice that has endured for many years.

Di scussi on began with conmments for the Departnent of Justice
opposi ng the proposal. “The real world is nore conplicated than a
job title.” Consider arange in one famliar setting: there may be
an Attorney CGeneral who has been confirmed in office by the Senate.
O there may be an Acting Attorney General, also officially
approved in that post. O there may be inferior officials who
perform the duties of those offices but are not entitled to be
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called “acting.” “There is no off-the-shelf alternative.”

A different suggestion was that substituting “nust” may
confuse unsophisticated litigants, particularly pro se plaintiffs,
who believe that the rule not only describes nam ng practices but
also requires the plaintiff to sue a defendant that the plaintiff
ot herwi se woul d not choose to sue.

The question was put: do nenbers of the conmittee believe that
further efforts should be made to gather nore information? And
where m ght we | ook for it?

The answer was that there is little reason to | ook further.
This topic will be renoved fromthe agenda.

Rul e 5(d) (3)(B)

Rul e 5(d) was anended in 2018 to govern electronic filing. It
di stingui shes between parties that are represented by an attorney
and unrepresented parties. The prospect that unrepresented parties
should have reasonably free access to electronic filing was
di scussed at sone length. It was recognized that when done
properly, electronic filing is a benefit to the party that files,
to all other parties, and to the court. But the commttee — and
ot her advisory commttees that worked on parallel proposals at the
sanme ti me —was concerned that unsophisticated pro se filers could
create significant problens. The outcone was to allow electronic
filing only if allowed by court order or by local rule.

The Covid-19 pandenmic created many circunstances that nade
physical filing still nore difficult. The problens included the
need to risk exposure to the virus in making a filing. Sone courts
responded by expandi ng the opportunities for electronic filing. The
guestion is whether this experience provides reasons to reconsi der
Rul e 5(d)(3).

Susan Soong surveyed the district court clerks within the 9th
Circuit to gather their experiences. The commobn el enent was the
belief that Rule 5(d)(3) is flexible enough to enable a district to
establish the practices that best fit its circunstances. The
Northern District of California has adopted a local rule that
presunes electronic filing is permssible. Oher courts rely
instead on e-mail filing, a process that requires nore work in the
clerk’s office and |lacks the safeguards that protect direct
electronic filing. In all, it seens desirable to take nore tine to
gat her information on experience around the country.

The Committee agreed to carry this topic forward on the
agenda.
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I n Forma Pauperis Disclosures

Last COctober the Conmittee considered a l|lengthy set of
proposals to establish uniform standards for in forma pauperis
status and adopt other new neasures. One part of the proposals
chal l enged on several fronts the information required by common
i.f.p. application fornms, including the forns offered as nodel s by
the Adm nistrative Ofice. The Commttee concluded that these
proposal s should be renoved from the agenda, as matters better
studied in the first instance by the Adm nistrative Ofice forns
commttee and perhaps the Conmittee on Court Adm nistration and
Case Managenent. The only qualification was that the Commttee
should continue to follow deliberations in the Appellate Rules
Comm ttee. Appellate Rules Form4 calls for extensive disclosures
and is being studied by the Appellate Rules Commttee.

The topic has returned with a direct challenge to the nany
itens of information that Appellate Form4 requires be di sclosed as
to a party’s spouse. The party mnust disclose such itens as a
spouse’s incone from diverse sources, gifts, alinony, child
support, public assistance, and still others; the spouse’s
enpl oynment hi story; the spouse’s cash and noney i n bank accounts or
in “any other financial institution”; the spouse’s other assets;
and persons who owe noney to the spouse and how rmuch. The chal | enge
asserts t hat requiring t hese di scl osures vi ol ates t he
constitutional rights of the spouse and al so the party.

No action is called for now The topic will carry forward to
consi der the deliberations of the Appellate Rules Commttee.

Rule 6(a)(4)(A): End of the Last Day

The several commttees have a subcommttee that is studying
the provisions that, like Rule 6(a)(4)(A), set the end of the |ast
day for electronic filing “at mdnight in the court’s tine zone.”

The project was inspired by court rules in Delaware and in the
District of Del aware that set earlier tinmes. One possibility would
be to set the tinme for electronic filing at the close of the
clerk’s physical office.

Further work by the subcomrmittee i s on hold pendi ng conpl eti on
of an el aborate study undertaken by the Federal Judicial Center to
learn a great deal about actual filing patterns. Anmong the
guestions are the frequency of last-day electronic filings after
regul ar office hours, whether differences can be identified anong
the types of actions and firns that file after regular office
hours, and what practices have devel oped with “drop boxes” outside
clerks” offices. Attorneys’ experiences and evaluations also are
bei ng sought.
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Subconmi ttee work i s expected to resune when the FJC provides
enough information to support further deliberations.

Rul e 9(b): Pleading Conditions of Mnd

This topic came to t he agenda as a suggesti on by Dean Spencer,
a Conmittee nmenber, based on a law review article he wote that
proposes anmending Rule 9(b)’s second sentence: “Milice, intent,
know edge, and other conditions of a person’s mnd nmay be all eged
generally.” The anendnent would change this to read: “may be
al | eged generaty without setting forth the facts or circunstances
fromwhich the condition nay be inferred.”

Dean Spencer provided an overview of the article, A Benjamn
Spencer, Pl eadi ng Conditions of the M nd under Rule 9(b): Repairing
t he Damage Wought by Iqgbal, 41 Cardozo L. Rev. 2015 (2020). As the
title suggests, the article addresses the interpretation of Rule
9(b) adopted in Ashcroft v. Igbal, 556 U S. 662, 686-687 (2009).
The plaintiff alleged discrimnatory intent in placing him in
adm nistrative maximum security confinement, relying on the
provision that intent can be alleged generally. The Court ruled
that a sinple allegation of discrimnatory intent is a nere
conclusion that fails under the pleading standards established by
the decision for Rule 8(a)(2). “Cenerally” is used in Rule 9(b)
only to distinguish allegations of intent fromthe first sentence:
“In alleging fraud or mstake, a party nust state wth
particularity the circunstances constituting fraud or m stake.”

The Court’s interpretation seens to defy the ordinary nmeani ng
of generally. It “is not defensible in |anguage or history.” But
| oner courts are inplenenting the Court’s interpretation, many of
them“with zeal.” Aplaintiff nust allege facts fromwhich nalice,
intent, know edge, or another condition of mnd can be inferred.
The effect places undesirable obstacles in the way of nany
plaintiffs, who cannot plead sufficient facts w thout access to
di scovery.

The Court’s interpretation al so i gnores the neani ng descri bed
by the 1938 Conmmittee Note. The Committee Note invokes a British
statute. The statute in its own ternms and in its consistent
interpretation has allowed a sinple allegation of intent or the
like as a fact. The proposed revision of Rule 9(b) draws
substantially fromthe | anguage of the British statute.

Brief conmments followed. The Iqgbal standard has been found
hel pful in bankruptcy practice, which involves many attenpts to
spi n nonpaynment clainms into fraud clains to avoi d di scharge.

Skeptici sm was expressed about the proposed |anguage on the
ground that it seens to fall below the general Twonbly-Igbal
pl eadi ng standard. Perhaps new |anguage should be found that
est abl i shes an “in-between” standard.
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This item was added to the agenda to prepare the way for
di scussi on and possi bl e action at the spring neeting. The Conm ttee
agreed that it should be carried forward for close study.

Rul e 26(b) (5 (A): Privilege Logs

Two out si de suggestions, 20-CV-R, and 20- Cv-DD whi ch draws on
the first, describe practical difficulties in conpiling privilege
|l ogs and suggest that anmendnents are in order. The vast and
continual l'y growi ng expansi on of el ectroni c di scovery has gener at ed
pressures that add great expense while yielding unsatisfactory | ogs
that in turn generate unnecessary litigation.

Prof essor Marcus presented the topic. Rule 26(b)(5) (A was
adopted in 1993 to address the probl emof over-reliance on genera
clainms of privilege that did not even i nformother parties whether
anyt hi ng was actually being withheld fromdi scovery. The topic was
considered in 2008, without finding any way to inprove the rule
text.

The central question is whether it is possible to do sonething
that is nore hel pful than the present rule? No one wants to go back
to practice as it was before 1993. Leadi ng judges have observed
that privilege |ogs are expensive but are largely worthless. The
constant |anents about cost, however, nay be overblown. A party
responding to a discovery request nust search all the information
that is responsive and relevant. Then the information mnust be
screened if anything is to be withheld as privileged or protected
as work product. How much extra does it cost to conpile a |og of
the itens that have been determned to be privileged or protected?

Anot her el ement bears on the question whether an anendnent
shoul d be proposed. As with so many ot her di scovery issues, |awers
general |y work out the problens. That nay work better than anything
that could be captured in rule text.

In short, three questions should be addressed: How big is the
probl en? Are people in fact working out the problens that do arise?
Even if the problens are worked out, is there sonething to be
| earned by studying the process that can be captured in new rule
text that reduces the nunber of problens and eases the way to
resolving the problens that remain?

A judge started the conversati on by observing that he does not
see nuch of these problens, but inportant information is likely to
be better known to litigators and magi strate judges.

A commttee nenber said that privilege logs are a huge
practical problem Wth electronic discovery there are privilege
logs with mllions of lines. W may be able to do sonething that
hel ps.
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Anot her committee nenber agreed that this is a hot topic.
Privilege disputes are a bane for plaintiffs, defendants, and
judges. Back in 2009 there was a sudden enthusiasm for |ogging
docunents by categories, but the experinent failed in practice.
More information was needed to evaluate the clains of privilege or
protection than could be gleaned from categorical descriptions.
“Where is this a problen? Were not?” Electronic discovery nay
facilitate review, but it is necessary to know what has been
wi thheld in order to chall enge the assertion of privilege or other
protection. Thousands of |og pages may reveal nothing. Courts do
not want to do in camera reviews.

Two nore nenber |awers agreed that there are many concerns
with privilege |logs. Further study is indicated.

A judge said that a lot of time is spent with privilege |ogs.
Some are useful. Some are not. They are tinme consum ng. The
guestion shoul d be studied further.

Judge Dow cl osed t he di scussi on by agreeing that further study
will be done, and by thanking Lawers for Cvil Justice and
Jonat han Redgrave for raising these matters for attention.

Rul e 45: Nati onw de Subpoenas

This question arises from federal statutes that authorize
nati onw de service of subpoenas. Anbng the statutes, it seens
likely that nore actions arise under the Fal se Clains Act than any
of the others.

Nati onwi de service seens designed to include nationw de
conpliance. Amjority of the decisions agree. The Fal se O ai ns Act
provi sion was added in 1978 on a recommendati on by the Departnent
of Justice. The problem described by the Departnment was that a
Fal se Clainms Act action often depends on the testinony of nany
Wi tnesses located all around the country, outside the state where
the court is located. They need to be brought to the trial.

The question is whether the 2013 anendnents of Rule 45
i nadvertently created an wuncertainty as to enforcing these
nati onwi de statutory subpoenas. One feature of the anmendnents was
to elimnate the “3-ring circus” that required issuance of a
di scovery or trial subpoena fromthe court where the witness is to
be served, even though the action is pending in a different federa
court. Rule 45 now provi des nati onw de servi ce of subpoenas issued
by the court where the action is pending. The problem however
arises fromthe provisions of Rule 45(c) that seemto limt the
pl ace of conpliance far short of statutory nationw de conpliance
provi sions. These provisions were carried forward fromthe earlier
rul e, with nodest changes. Neither the former rule nor the current
rul e address conpliance with statutory nati onwi de subpoenas.
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There was no intent to supersede the statutes. Before 2013,
former Rule 45(b)(2)(D) authorized service of a subpoena “at any
place * * * that the court authorizes on notion and for good cause,
if a federal statute so provides.” It addressed only service, not
the place for conpliance. It was omtted because Rule 45(b)(2) now
provi des that “[a] subpoena may be served at any place within the
United States.” The new rule, indeed, does not carry forward the
former provision that seemed to limt statutory authority by
requiring a notion and good cause.

The question is whether Rule 45(c) should be anended to
clarify a question that has never been directly addressed by the
rule. No one has suggested that Rule 45(c) should Iimt the reach
of statutes that provide for nationw de conpliance. Need that be
stated in explicit newrule text?

The Departnment of Justice stated that no problens have been
encountered in Fal se d ai ns Act cases, and advi sed that there is no
need to anend Rul e 45.

This itemwas renoved fromthe agenda.
Seal i ng Court Records

Prof essor Marcus introduced 20-CV-T, a proposal by Professor
Eugene Vol okh for a new Rule 5.3 to govern filing docunents under
seal. This proposal is joined by the Reporters Conmittee for
Freedom of the Press and the Electronic Frontier Foundation. The
draft rul e that acconpani es the proposal begins with a presunption
that all docunents filed in a case shall be open to the public. It
adds “an especially strong presunption” as to several categories of
filings, including those “that are rel evant or naterial to judicial
deci si onmaki ng or prospective judicial decisionlmaking.”

The concern that underlies this proposal is that too nany
docunents are sealed in federal courts, and that initially
justified seals are maintained for too long after the reasons for
seal i ng have vani shed.

The proposal recognizes that all federal courts understand the
common-|law and First Amendnent constraints that |imt sealing
practices. It notes that a large npjority of federal courts have
| ocal district rules that address sealing. But it wurges that
m st akes are nmade, even with agreenment on general principles.

One effect of a national rule would be to jeopardize all parts
of current local rules that are not consistent with, or that
duplicate, the national rule.

The proposed rul e woul d al | ow any nenber of the public to nove
to unseal at any tine. It provides that all seal ed docunents w |
be deened unsealed 60 days after final disposition of a case
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unl ess the seal is renewed. A notion to renew nust be filed 30 days
before the expected unsealing date. Several other demanding
requi renents are included. One requirenent is that the court not
rule on a notion to seal until at |least 7 days after the notion is
posted on the court’s website “or on a centralized website
mai nt ai ned by several courts.”

The question is whether this topic should be retained on the
agenda for further work. The FJC did a detailed study of sealed
dockets —a matter distinct from but related to seal ed docunents
—in 2007. The only problemit found was frequent failure to unseal
warrants after the need for protection expired.

The first comment was that sealing comes up with actions to
enforce arbitration awards. Confidentiality is one of the key
reasons for resorting to arbitration. A general rule addressing
sealing could have a real and undesirable inpact on arbitration
practices.

Anot her nenber noted that the 2007 FJC study resulted in a
bookl et on sealed cases. That is a different problem from seal ed
docunents within a case. One phenonenon i s that di scovery docunents
commonly are not filed when produced, but are filed later. If they
wer e governed by a confidentiality order before filing,should there
be a presunption that the protection carries over after filing? The
District of Mnnesota has a local rule. The rule works, but
involves a ot of effort. The proposed rule “would drive a | ot of
parties out of court.” It is useful to work through these probl ens
at the district court level. And it shoul d be remenbered that often
a docunent is filed by a party that does not have an interest in
confidentiality, posing problens for another party or nonparty that
does have an interest.

Anot her judge supported the proposal. “What we do i s i nportant
to many people. W should be as transparent as possible.” The
public should know who the parties to an action are. It would be
useful to explore a rule establishing a presunption of openness.

The Departnment of Justice understands the open governnent
aspects of sealing. But account nust be taken of the False O ains
Act, which directs that a qui tamaction be filed under seal. Any
rule nust be drafted to take statutory issues into account.

These problens arise as well at the appellate | evel. There are
particular problens in conplex cases where all parties share an
interest in confidentiality. There may be difficulties, however,
with “shifting burdens around.”

The Appel |l ate Rul es Comm ttee studi ed sealing a fewyears ago.
It found considerable differences anong the circuits. The Seventh
Circuit has a strong policy of openness. Other circuits do not. And
many circuits have strong views about their own approaches. In the



1355
1356
1357
1358
1359
1360
1361
1362
1363
1364
1365

1366
1367
1368
1369

1370

1371
1372
1373
1374
1375
1376

1377

1378
1379
1380
1381
1382
1383
1384
1385

1386
1387
1388
1389
1390
1391
1392
1393
1394
1395
1396
1397
1398
1399
1400

M nut es

Cvil Rules Advisory Conmittee
Cct ober 16, 2020

Page 31

end the Appellate Rules Commttee decided that its Chair, Judge
Sutton, should wite a letter to the chief <circuit judges
descri bing three categories of approaches. Several circuits treat
mat eri al s t hat were seal ed bel ow as presunptively seal ed on appeal .
The Seventh Circuit applies an opposite presunption, unsealing al
materials in the appellate record unless a party requests om ssion
of the material fromthe record as not germane to the appeal or
noves the court of appeals to seal. The D.C. Circuit and the
Federal Circuit require the parties to jointly identify parts of
the record that need not be seal ed on appeal, and to present that
agreenent to the court bel ow.

Di scussion concluded on the question whether there are
di vergences in district court practice that shoul d be addressed by
a new Cvil Rule? Sone help nay be found in studying | ocal district
rul es. Perhaps the Rules Law Clerk can be enlisted in this task.

Rul e 15(a) (1) (B)

Rul e 15(a) (1) (B) provides anillustration of a drafting m shap
that is easily fixed. The question whether to undertake the fix
divides into two parts: How nmuch real -world trouble is likely to be
generated by the m shap? And what should be the threshold for
addi ng yet another amendnent to the steady flow of amendnents that
conpete for the attention of bench and bar?

Rul e 15(a)(1):

(1) Arending as a Matter of Course. A party may anend

its pleading once as a matter of course wthin:

(A) 21 days after serving it, or

(B) if the pleading is one to which a responsive
pl eading is required, 21 days after service of
a responsi ve pleadi ng or 21 days after service
of a notion under Rule 12(b), (e), or (f),
whi chever is earlier.

The culprit is “within.” It works well for (A) —the 21-day
period begins with service of the pleading. But taken literally, it
creates an odd gap that opens the period, closes it, and then
reopens it. An amendnent within 21 days after serving a pleading to
whi ch a responsive pleading is required is allowed by (A). But (B)
starts a new period of 21 days after service of a responsive
pl eadi ng or one of the enunerated Rule 12 notions. Service of the
responsive pleading or notion may be nade after 21 days from
service of the original pleading, whether as a matter of laxity,
party agreenent, order, or a 60- or even 90-day period set by Rule
12(a). Counting 21 days fromservice of the responsive pleading or
notion begins on service; anything before that is not “within” 21
days “after” service. The right to anmend once as a nmatter of
course, having expired, is revived. But in between, literal reading
of the rule would require | eave of court under Rule 15(a)(2).
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The result mandated by literal reading makes no sense. The
right to amend once as a matter of course should begin with serving
the pleading and carry through uninterrupted until 21 days after
service of the responsive pleading or Rule 12 notion. This reading
makes so nuch sense that it nust be asked whet her anyone coul d be
m sl ed, unless it be for the purpose of pointless notion practice.

Alas, it appears that several courts have been forced to
struggle with this question. How many litigants have westled with
it, evenif only to conme to the inevitably correct conclusion, can
only be guessed.

The cure is sinple. “no later than” can be substituted for
“wWthin.” That | eaves no doubt.

The Committee agreed that the proposed anendnment should be
advanced with a recommendati on to publish when the proposal can be
added to a package that includes other proposals. It is not so
urgent as to be published al one wi thout any conpani on proposals.

Rul e 72(b) (1)

Rul e 72(b)(1) provides that a magistrate judge nust enter a
recommended di sposition of a pretrial matter covered by the rule,
and that “[t]he clerk must pronptly nmail a copy to each party.”

Mailing a copy is inefficient. Rule 77(d)(1) provides that
i medi ately after entering an order or judgnent, “the clerk nust
serve notice of the entry, as provided by Rule 5(b), on each party
* % x 7 Cimnal Rule 59(b)(1), which addresses a nmmgistrate
judge’s recommendation for disposing of dispositive matters, is
simlar, directing the clerk to serve copies on all parties.

Rul e 72(b) (1) sonmehow was overl ooked when Rule 77(d)(1) was
revised. This is another illustration of arule that can readily be
i mproved.

The Commi ttee approved a proposal to amend Rule 72(b)(1), to
be recommended for publication when it can be added to a package
t hat i ncludes other proposals. The anended rul e woul d read:

* * * The clerk nust immediately serve a copy on each
party as provided in Rule 5(b).

Mandatory Initial Discovery Pilot Projects
The mandatory initial discovery pilot projects inthe District
of Arizona and the Northern District of Illinois stopped assigning
new cases to the pilot in May and June.

Dr. Lee provided a description of progress in the ongoing FJC
project to evaluate the projects
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About 20% of the pilot project cases renmain pending. The FJC
will continue to track them

The FJC surveys attorneys in pilot project cases after their
cases conclude. The response rate in the nbst recent survey, which
was conpl eted during the Covi d-19 pandem ¢, cane gratifyingly cl ose
to the response rate in the last survey conpleted before the
pandem c.

The prelimnary results of the FICwork “are tricky, so do not
make too nuch of them?”

There can be di sputes about the initial discovery disclosures.
One way to identify themis by looking to the Rule 26(f) reports.
“We aren’t finding many.” Other matters are described in the letter
in the agenda materi al s.

Judge Dow expressed pleasure that the Northern District of
II'linois had participated in the project, but thought it wise to
defer any coments until the FJC provides a final report.

The next neeting will be held, in person at a place yet to be
determ ned, or by an online platform during the week of March 22-
26 next year.

Respectfully submtted

Edward H. Cooper
Reporter
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